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Sec.  326.  General  Rule  as  to.  —  A  railway  company,  being 
authorized  to  use  steam  in  the  operation  of  its  trains,  is  only  bound 
to  use  ordinary  care  against  fires,  and  is  not  liable  for  a  purely  acci- 
dental fire,  caused  by  fire  escaping  fropi  its  engines.-'    But  it  is 


1  Leavenworth,  &a.  R.  Co.  v.  Cook,  18 
Kan.  261 ;  Missouri,  &c.  R.  Co.  v,  David- 
son, 14  Kan.  349  ;  Kansas  Pacific  B.  Co. 
V.  Butts,  7  Kan.  308 ;  Brown  v.  Altanta, 
&e.  B.  Co.,  19  S.C.  39;  Eddyu.  Lafayette, 
49  Fed.  Rep.  807  ;  1  0.  C.  A.  441 ;  Hill  i>. 
Ontario,  &c.  Ry.  Co.,  13  IT.  C.  Q.  B. 
503  ;  Vaughan  v.  Tatf  Vale  By.  Co.,  5  H. 
&  N.  679  ;  Piggott  v.  Eastern  Ry.  Co. ,  3 
C.  B.  229  ;  Burroughs  v.  Housatonie  R. 
Co.,  15  Conn.  124 ;  Philadelphia,  &c.  B. 
Co.  V.  Yeiser,  8  Penn.  St.  366;  Phila.,  &c. 
R.  Co.  V.  Sohnltz,  37  Leg.  Int.  (Penn.) 
386  ;  Frankford,  &c.  T.  Co.  v.  Phila.,  &c..' 
R.  Co.,  54  Penn.  St.  345 ;  Phila.,  &o.  B. 
Co.  V.  Hendrickson,  80  Penn.  St.  182; 
Erie  R.  Co.  V.  Decker,  78  Penn.  St.  293  ; 
White  V.  Chicago,  &c.  B.  Co.  (S.  Dak.), 
47  N.  W.  Eep.  146  ;  Gandy  v.  Chicago, 
&c.  B.  Co.,  30  Iowa,  420  ;  Phila.,  &c.  R. 
Co.  V.  Yerger,  73  Penn.  St.  121  ;  Chap- 
man V.  Atlantic,  &c.  B.  Co.,  37  Me.  92  ; 
Louisville,  &c.  B.  Co.  v.  Richardson,  66 
Ind.  43 ;  Chicago,  &c.  R.  Co.  </.  Pennell, 
VOL.  III.  —  1 


94  111.  448 ;  Toledo,  &c.  R.  Co.  v.  Lar- 
mon,  67  111.  68.  Thus,  a  charge  that,  in 
the  matter  of  keeping  its  right  of  way  free 
and  clear  of  combustible  materials,  and 
in  providing  its  locomotives  with  suitable 
spark-arresters,  the  company  was  only 
called  upon  to  exercise  "  reasonable  care, 
skill,  and  diligence,"  states  the  proper 
rule.  Eddy  o.  Lafayette,  49  Fed.  Eep. 
807;  1  C.  C.  A.  441. 

In  some  of  the  States,  in  the  absence  of 
evidence  to  show  that  the  locomotive 
from  which  fences,  hay,  and  grass  caught 
fire  was  improperly  constructed,  and  had 
not  an  approved  spark-arrester,  it  is  held 
that  there  can  be  no  recovery.  Jennings 
V.  Pennsylvania  R.  Co.,  93  Penn.  St.  ,337; 
Beading,  &c.  R.  Co.  v.  Latshaw,  93  Penn. 
St.  449.  But  upon  the  trial  of  an  action 
against  a  railroad  company  for  damages 
from  a  fire  caused  by  sparks  from  an  engine 
where  the  company  gave  evidence  that 
the  engine  was  furnished  with  an  im- 
proved  spark-arrester,    and   in    rebuttal 
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bound  to  employ  the  best  appliances  in  known  use,  in  the  form  of 
fire-boxes,  spark-arresters,,  etc.,  and  any  failure  in  this  respect  is  a 
want  of  ordiuary  care  and  prudence.^     In  most  of  the  States,  if  the 


plaintiff  testified  that  Dumerous  fires  had 
been  ignited  by  sparks  from  this  same 
engine,  it  was  held  that  the  question  of 
negligence  was  for  the  jury.  See  also 
Hoffman  v.  Chicago,  &u.  B.  Co.,  43 'Minn. 
334.  In  an  action  for  damages  sustained 
in  having  cotton  burned,  it  is  not  a  pre- 
judicial error  to  exclude  evidence  that 
cotton  similarly  stored  had  frequently 
caught  fire  from  engines,  when  it  appears 
that  the  fire  occurred  between  four  and 
five  o'clock  in  the  evening,  and  that  no 
locomotive  has  passed  there  later  than 
2.40  F.  M.  Martin  v.  St.  Louis,  &c.  R. 
Co.,  55  Ark.  510. 

The  company  is  liable  for  the  loss  of 
life  as  well  as  of  property  caused  by  fires 
started  by  its  engines.  -  Eajnowski  v.  De-" , 
troit,  &c.  R.  Co.,  78  Micli.  681.  The 
purchasers  of  a  railroad  are  not  responsible 
for  injuries  done  by  the  road  before  the  sale, 
and  instructions  to  the  jury  to  consider 
the  "value  of  the  land  then  and  now" 
are  erroneous.  Hammond  v.  Port  Royal, 
&o.  R.  Co.,  15  S.  0.  10.  But  a  company 
cannot  defend  on  the  ground  that  it  had 
purchased  the  road  only  a'  few  days  before 
the  injury,  and  that  the  combustibles  had 
accumulated  during  its  predecessor's  occu- 
pancy, iake  Erie,  &o.  R.  Co.  v.  Cruzen, 
29  HI.  App.  212.  Where  one  train  passes 
the  scene  of  the  injury  about  half  an  hour 
after  a  preceding  one,  and  there  is  some 
doubt  as  to  which  of  the  two  caused  the 
fire,  the  question  must  be  left  to  the  jury. 
To  a  suit  against  a  railroad  company  for 
damages  caused  by  sparks  from  a  locomo- 
tive, the  defendant  must  prove  that  it  was 
not  negligent,  and  that  the  locomotive  was 
properly  constructed  and  in  good  condi- 
tion. Simpson  v.  East  Tenn.,  &c.  R.  Co.y 
5  Lea  (Tenn.),  456. 

The  use  of  ordinary  fuel  to  make  steam 
in  engines  is  legal ;  the  limit  on  its  use  is 
that  the  latest  improvements  in  its  man- 
agement in  practical  use  should  be  applied 
to  it.  It  is  the  duty  of  the  company  to 
use  such  precaution  as  will  reasonably 
prevent  damages  to  others,  and  a  failure 
to  do  so  is  negligence.  A  budding  near 
a  railway  was  found  to  be  on  fire,  while  a 


train  drawn  by  an  engine  without  a 
"  spark-catcher  "  was  passing  ;  there  was 
no  direct  evidence  that  sparks  had  come 
from  the  engine.  It  was  held  that  it  was 
proper  for  the  court  to  submit  the  question 
of  negligence  to  the  jury.  Lackawanna, 
&c.  R.  Co.  V.  Doak,  52  Penn.  St.  379. 
But  the  use  of  wood  in  a  coal-burning^  en- 
gine in  a  dry  time,  with  a  high  wind  pre- 
vailing, is  negligence.  Chicago  &  A^ton 
R.  Co.  V.  Quaintance,  58  111.  389.  The 
fact  of  the  use  of  a  locomotive  without  a 
screen  over  the  smoke-stack  is  sufficient 
evidence  of  negligence  to  go  to  the  jury, 
in  an  action  for  (damages  caused  by  a 
fire  originating  from  such  engine.  Bedell 
V.  Long  Island  R.  Co.,  44  N.  Y.  367. 

1  Burroughs  v.  Housatoaio  R.  Co.,  15 
Conn.  124 ;  Jacksonville,  &c.  R.  Co.  v. 
Peninsular  Land  Co.,  27  Fla.  1,  157  ; 
Bass  V.  Chicago,  &c.  R.  Co.,  28  111.  9; 
Illinois  Central  R.  Co.  o.  McClelland,  42 
111.  355  ;  Chicago,  &c.  R.  Co.  v.  Pennell, 
94  111.  414  ;  St.  Louis,  &c.  R.  Co.  v.  Gil- 
ham,  39  111.  455  ;  Illinois  Central  R.  Co. 
V.  Mills,  42  111.  407  ;  Toledo,  &c  R.  Co. 
V.  Corn,  71  111.  493  ;  Ohio,  ic  R.  Co.  v. 
Shanefelt;  47  111.  497  ;  Chicago,  &c.  R. 
Co.  V.  Quaintance,  58  111.  389;  Toledo; 
&e.  R.  Co.  V.  McCahill,  56  111.  28 ;  Toledo, 
&c.  R.  Co.  V.  Pindar,  53  111.  447  ;  Pitts- 
burgh, &c.  R.  Co.  V.  Nelson,  51  Ind.  150  ; 
Pittsburgh,  &c.  R.  Co.  v.  Noel,  77  Ind. 
110 ;  Pittsburgh,  &e.  R.  Co.  v.  Hixon,  79 
Ind.  Ill  ;  Indianapolis,  &c.  R.  Co.  v, 
Parnmore,  31  Ind.  143  ;  Gagg  v.  Vetter, 
41  Ind.  228  ;  Toledo,  &c.  R.  Co.  v.  Wand, 
48  Ind.  476  ;  Jackson  ti.  ChicagA,  &c.  R. 
Co.,  31  Iowa,  176;  Kansas,  &c.  R.  Co.  v. 
Butts,  7  Kan.  308  ;  Baltimore,  &c.  R.  Co. 
V.  Woodruff,  4  Md.  242  ;  Hoyt  v.  Jeffers, 
30  Mich.  181  ;  Spear  v.  Marquette,  &c.  R. 
Co.,  49  Mich.  246  ;  Fitch  v.  Pacific  R. 
Co.,  45  Mo.  322  ;  Diamond  v.  Northern 
Pac.  E.  Co.,  6  Mont.  580  ;  29  Am.  & 
Eng.  R.  Cas.  117  ;  Longabaugh  v.  Virginia 
City,  &c.  R.  Co.,  9  Nev.  271 ;  King  i>. 
Morris,  &c.  R.  Co.,  19  N.  J.  Eq.  397  ; 
Delaware,  &c.  R.  Co.  v.  Salmon,  39  N.  J. 
L.  5  ;  20  Am.  Rep.  356  ;  Hotf  d.  West  Jer- 
sey R.  Co.,  45  K.  J.  L.  201  ;  13  Am.  & 
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spark-arresters,  etc.,  are  shown  to  be  of  the  most  approved  pattern  in 
use,  and  in  proper  repair,  it  is  a  full  defence  to  an  action  for  fires  set 
by  the  company,  v/rdess  some  negligence  in  other  respects  is  shoum} 


Eng.'R.  Cas.  476  ;  Cook  v.  Champlain  Tr. 
Co.,  1  Dcnio,  91  ;  Lackawanna,  &c.  R. 
Co.  V.  Doak,  52  Peun.  St.  379  ;  Jennings 
V.  Pennsylvania  E.  Co.,  93  Penn.  St.  337; 
Reading,  &c.  R.  Co.  ■».  Latshaw,  93  Penn. 
St.  449  ;  Smith  v.  Old  Colony  R.  Co.,  10 
R.  I.  22  ;  Brown  v.  South  Carolina  R. 
Co.,  19  S.  C.  39  ;  13  Am.  &  Eng.  E.  Cas. 
479  ;  Simpson  v.  East  Tenn.,  $)C.  R.  Co., 
5  Lea  (Tenn.),  456  (burden  of  proof  is  on 
the  company  to  show  itself  free  from  neg- 
ligence) ;  Eost  V.  Missouri,  &e.  R.  Co.,  76 
Tex.  168  ;  Brighthope,  &c.  R.  Co.  ». 
Rogers,  76  Va.  443 ;  Anderson  v.  Cape 
Fear  Steamboat  Co.,  64  N.  C.  399; 
Snyder  v.  Pittsburgh,.  &c.  R.  Co.,  11  W. 
Ya.  14  ;  Spaulding  v.  Chicago,  &c.  R.  Co., 
'30  Wis.  110;  11  Am.  Rep.  650;  Read 
V.  Morse,  34  Wis.  315 ;  Ward  v.  Mil- 
waukee, &c.  E.  Co.,  29  Wis.  144.  Com- 
pare Eelsey  v.  Chicago,  &c.  R.  Co.  (S. 
Dak.),  45  N.  W.  Eep.  204. 

I  Bevier  v.  Del.,  &o.  Canal  Co.,  13 
Hun,  254  ;  Chicago,  &c.  E.  Co.  v.  Smith, 
11  Bradw.  (111.  App.)  348  ;  Collins  v.  N. 
Y.  Central  R.  Co.,  5  Hun,  503  ;  Vaughan 
V.  Taff  Vale  Ry.  Co.,  5  H.  &  N.  679. 
In  Phila.,  &c.  R.  Co.  v.  Sohultz,  93  Penn. 
St.  341,  the  court  held  that  if  reasonable 
precautions  are  taken  in  providing  engines 
with  those  appliances  whicb  are  deemed 
best  for  the  prevention  of  damage  by  fire, 
the  company  using  thera  cannot  be ,  made 
liable,  "  though  they  fire  every  rod  of  'the 
country  through  which  they  run." 

Evidence  that  on  the  occasion  of  the 
fire,  large  showers  of  sparks  were  seen 
flying  from  the  chimney  of  the  locomotive, 
and  that  a  few  days  later  other  property 
was  set  on  fire  by  sparks  from  the  same 
engine,  authorizes  the  inference  that  the 
spark-arrester  or  other  appliance  was  not 
in  proper  order.  Louisville,  &c.  R.  Co.  v. 
Taylor  (Ky.),  17  S.  W.  Eep.  198  ;  s.  p. 
Sugarman  i;.  Manhattan  El.  E.  Co.,  16 
N.  Y.  Supp.  533 ;  Hoover  v.  Missouri  Pac. 
E.  Co.  (Mo.),  16  S.  W.  Eep.  480;  Knight 
V.  Chicago,  &c.  R.  Co.,  81  Iowa,  310; 
Mills  V.  Chicago,  &c.  R.  Co.,  76  Wis.  422; 
Missouri  Pac.  R.  Co.  v..  Texas,  &c.  B.  Co., 


41  Fed.  Rep.  917.  See  also  in  this  con- 
nection Lake  Erie,  &c.  R.  Co.  v.  Helmer- 

,  ick,  29  111.  App.  270  ;  Jackson  v.  Chicago', 
&e,  R.  Co.,  31  Iowa,  176  ;  7  Am.  Rep. 
120.  In  an  Illinois  case,  Toledo,  &c.  R. 
Co.  «.  Larmon,  67  111.  68,  the  court,  at  the 
instance  of  the  plaintiff,  charged  the  jury 
that  "it  is  the  duty  of  the  defendant  to 
operate  its  engines'  and  locomotives,  and 
run  the  same  so  as  to  guard  against  any 
accident  by  fire,  and  to  employ  such  ma- 
chinery and  other  agencies  for  safety  to 
property  as  might  be  necessary  to  avoid 
accidental  destruction,  whether  such  ma- 
chinery was  then  in  comtnou  use  or  not 
on  railroads."     It  was  held  that  the  in- 

I  structioii  was  erroneous,  as  the  principle 
it  announces  would  make  the  defendant 
an  insurer .  against  accidents  by  fire. 
Where.the  evidence  shows  that  the  engine's 
causing  the  fire  for  which  damages  are 
claimed,  were  equipped  with  the  best  and 
most  approved  appliances  for  'preventing 
the  escape  of  fire  or  sparks,  were  properly 
and  prudently  managed,  and  no  negli- 
gence on  the  part  of,  the  railroad  company 
is  shown,  there  can  be  no  recovery  for 
damages  caused  by  sparks  therefrom  set- 
ting fire  to  an  adjacent  building.  Chicago, 
&c.  R.  Co.  V.  Smith,  11  Brad.  (111.  App.) 
348  ;  Collins  v.  TS.  Y.  Central  E.  Co.,  5 
Hun  (N.  Y.),  503.  In  a  leading  English 
case,  it  was  held  that  a  railway  company 
authorized  by  the  legislature  to  use  loco- 
motives is  not  responsible  for  damage 
from  fire  occasioned  by  sparks  emitted 
from  an  engine  travelling  on  its  railway, 
provided  it  has  taken  every  precaution  in 
its  power  and  adopted  every  means  which 
science  can  suggest  to  prevent  injury  from 
fire,  and  is  not  guilty  of  negligence  in  Oie 
management  of  the  engine.  Vaughan  v. 
Taff  Vale  Ry.  Co.,  5  H.  &  N,  679.  But 
the  statement  in  this  case  in  reference  to 
the  adoption  of  every  precaution  in  its 
power,  "which  science  can  suggest,"  is, 
to  say  the  least,  a  very  loose  and  extraor- 
dinary expression  of  a  rule  of  law  ;  for  it 
not  only  make^  the  company  responsible 
if  it  fails  to  adopt  such  precautions  as  sci- 
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This  rule  does  not  require  the  company  to  use  any  appliances  which 
have  not  been  tested,  although  approved  by  the  highest  scientific 
authority,  but  'requires  only  the  use  of  those  which  have  leen  tested 
and  put  into  general  use}  Negligence  is  the  gist  of  liability,  and  the 
owner  of  property  is  held  to  assume  all  the  risks  from  fire  incident 
to  a  proper  and  careful  use  of  the  road.^  The  company  has  a  right 
to  use  any  species  of  fuel  in  its  engines  in  common  use,  and  is  not 
restricted  to  that  kind  which  is  the  least  liable  to  throw  off  sparks.^ 
The  duty  imposed  upon  railway  companies  is  to  use  reasonable  pre- 
cautions to  prevent  fire  from  being  carried  from  their  engines  by 
such  winds  as  are  usual  and  ordinary  at  the  season  and  the  place, 
and  they  are  only  relieved  from  making  provision  against  extraordi- 
nary and  unusual  winds.*  In  a  South  Carolina  case,^  in  an  action 
against  a  railway  company  for  the  negligent  burning  of  cotton  near 
its  track,  it  was  held  that  the  court  did  not  err  in  refusing  to  charge 
that  "  if  the  jury  find  from  the  evidence  that  the  defendant  was  pro- 
vided with  the  most  approved  machinery  for  protection  against  fire, 
and  the  machinery  was  worked  by  careful  and  competent  employes, 
they  will  find  for  the  defendant."  Because  an  engine  may  be  prop- 
erly equipped  with  spark-arresters,  fire-boxes,  etc.,  and  yet  have 
other  defects  by  which  it  may  set  fire'  to  adjoining  premises,  or  its 
operation  may  be  negligent,®  the  determination  of  an  issue,  as  to 
whether  the  destruction  of  property  by  fire  communicated  by  a  loco- 
motive was  the  result  of  negligence  on  the  part  of  a  railway  com- 
pany, depends  upon  the  facts  shown  as  td  whether  or  not  it  used  such 
caution  and  diligence  as  the  circumstances  of  the  case  demanded  or 

ence  has  suggested,  but  makes  it  liable  if  Erie  R.  Co.,  58  N.  Y.  638;  "Webb  v.  Rome, 

it  can  be  shown  to  the  satisfaction  of  a  &c.  E.  Co.,  49  N.  Y.  420 ;   Caldwell  v, 

jury  that  science  care  suggest  a  better  pre-  New  Jersey  S.  B.    Co.,  47  N.   Y.   282; 

caution  than  that  adopted  by  it.     In  this  Bedell   u.  Long  Island  R.  Co.,  44  N.  Y. 

country,  the  rule  simply  requires  the  com-  367  ;  Lackawanna,  &c.  R.  Co.  v.  Doak,  52 

pany  to  adopt  the  best  and  most  approved  Penn.  St.  379. 

appliances  in  use.     Texas,  &c.  E.  Co.  v.  2  Philadelphia,  &c.  R.    Co.  v.  Hend- 

Levi,   59  Tex.  674 ;  13  Am.  &  Eng.  R.  rickson,  80  fenn.  St.  182. 

Cas.   464  ;  Brown  v.  South  Carolina  R.  »  Collins  v.  N.  Y.  Central  R.  Co.,  5 

Co.,  19  S.  C.  39  ;  13  Am.  &  Eng.  R.  Cas.  Hun,  499;  Baltimore,  &c.  R.  Co.  v.  Wood- 

479;  Longabaugh  v.  Virginia  City  R.  Co.,  ruff,  4  Md.  242  ;  Lackawanna,  &c.  R.  Co. 

9  Nev.   271  ;   Pittsburgh,  &c.  R.  Co.  v.  „.  Doak,  52  Penn.  St.  379. 

Nelson,  51  Ind.  150  ;  Indianapolis,  &c.  R.  ♦  Palmer  v. .  Missouri  Pacific  R.  Co., 

Co.  V.  Clem,  51  Ind.  5^1.'    See  last  note.  76  Mo.  217. 

1  Cook  V.    Champlain   Trans.    Co.,   1  5  Wilson  v.  Atlantic,   &c.  R.  Co.,  16 

Denio  (N.  Y.),  91  ;  Hagen  ».  Chicago,  &c.  s.  C.  587. 

E.  Co.,   86  Mich.  615  ;   Chicago,  &c.  R.  6  Toledo,  &c.  R.  Co.  ».  Wand,  48  Ind. 

Co.  ■».  Hunt,  24  111.  App.  644,  ;  Crist  v.  476. 
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prudent  men  ordinarUy  exercise,  and  not  upon  the  ijsual  conduct  of 
other  companies  in  the  vicinity.^  In  the  absence  of  evidence  to 
show  that  a  locomotive  from  vyhich  fences  or  grass  caught  fire  was 
improperly  constructed,  and  had  not  an  approved  spark-arrester,  or 
other  proof  of  negligence,  it  is  held  proper  to  instruct  the  jury  to 
find  a  verdict  for  the  defendant  in  an  action  for  damages  foi'  the  loss 
thereby  occasioned ;  because,  unless  negligence  is  established,  the 
consequences  are  damnum  absque  injuria,  being  the  result  of  a  law- 
ful act  lawfully  performed.^  It  is  erroneous  to  charge  a  jury  that 
the  use  of  an  excessive  amount  of  steam  in  the  operation  of  a  train 
constitutes  negligence  per  se.  Such  facts  are  competent  evidence 
to  determine  whether  or  not  the  company  has  failed  to  exercise  due 
diligence  ^in  the  operation  of  its  train,  but  are  not  by  any.  means 
conclusive.* 

Sec.  327.  railure  to  extinguish  Fire.  —  It  has  been  held  that  the 
employes  of  a  railway  company  do  not,  by  reason  merely  of  their  em- 
ployment, owe  any  duty  to  the  proprietors  of  lands  adjoining  the 
company's  right  of  way,  to  extinguish  a  fire  found  on  the  right  of  way ; 
if  they  omit  to  do  so,  and  the  fire  extends  to  adjoining  property  and 
does  injury,  the  company  is  not  liable,  unless  the  fire  originated 
through  its  negligence.*  But  the  justice  and  reasonableness  of  this 
rule  admits  of  grave  doubt.  An  innocent  cause  may  become  culpa- 
ble when  its  author  on  perceiving  the  certain  harmful  efifects  it  is 
certain  to  bring  about  fails  to  exert  himself  to  avert  such  conse- 
quences. Thus,  where  a  person  is  injured  through  the  negligence  of 
another,  but  without  fault  on  his  own  part,  it  is  his  legal  duty  to 
exercise  care  to  render  the  injury  as  light  as  possible,  and  he  cannot 
hold  his  injurer  responsible  for  consequences  which  he  might  have 

1  Grand  Trunk  R.  Co.  v.  Richardson,  '  McCormiok  v.  Chicago,  &C.  K.  Co., 
91  U.  S.  454.  Where  the  servants  of  the  41  Iowa,  193.  A  company  is  guilty  of 
company,  section  hands,  while  acting  in  the  negligence  in  attempting  to  draw  too 
discharge  of  their  duties  negligently  set  a  heavy  a  train  up  grade  with  a  single  engine 
lire  on  the  company's  right  of  way  so  that  so  that  as  a  necessary  consequence  an  un- 
it spread  to  adjacent  property,  the  com-  usual  quantity  of  sparks  is  emitted.  North 
pany  is  responsible.  Gould  o.  Northern  Shore  By.  Co.  v.  McWillie,  17  Can.  Sup. 
Pac.  R.  Co.  (Minn),  52  N.  W.  Bep.  924  ;  Ct.  Rep.  511. 

Louisville,  &o.  E.  Co.  v.  Nitsche,  126  Ind."  *  Kenneyv.  Hannibal,  &c.  E.  Co.,  70 

229 ;   Missouri  Pac.  R.  Co.  v.  Cady,  44  Mo.  252.    The  company  is  under  no  obliga- 

Kan.  633 ;  St.  Louis,  &c.  R.  Co.  v.  Yon-  tion  to  Jceep  a  patrol  along  its  track  to 

ley,  53   Ark.  503  ;   Clum  v.  Milwaukee,  watch  for  and  extinguish  fires.   Baltimore, 

&c.  R.  Co.,  75  Wis.  532.  &c.  R.Co.  v.  Shipley,  39  Md.  251;  Indian- 

2  Jennings  v.  Pennsylvania  R.  Co.,  93  apolis,  &c.  R.  Co.  v.  Paramore,  31  Ind. 
Penn.  St.  337;  Phila.,*  &c.  R.  Co,  v.  143.  As  to  land-owner's  failure  to  extin- 
Schultz,  93  Penn.  St.  341.  guish  fire,  see  post,  §  330. 
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SO  prevented.  The  better  rule  therefore  seems  to  be  that  when  the 
fire  originates  from  sparks  from  the  company's  locomotives,  and 
when  first  seen  by  the  employes  may  possibly  be  suppressed,  it 
is  negligence  on  their  part  not  to  make  an  effort  to  extinguish  it, 
and  this  negligence  will  render  the-  company  liable  whether  the  ori- 
gin of  the  fire  was  owing  to  any  want  of  care  or  not.^  The  law 
limits  a  recovery  for  a  tort  to  those  damages  which  are  its  natural 
and  proximate  effects ;  and  the  natural  effects  are  those  which  might 
reasonably  be  foreseen,  those  whiph  occur  in  an  ordinary  state  of 
things ;  and  the  proximate  effects  are  those  between  which  and 
the  tort  there  intervenes  no  culpable  and  efficient  agency.  A  mere 
failure  by  third  parties  to  extinguish  a  fire,  started  through  the 
negligence  of  the  defendant,  is  not  such  an  agency.^ 

A  railway  company  has  the  right  to  detach  burning  cars  from  the 
train,  and  run  them  off  on  a  spur  of  a  track  so  as  to  save  the  train 
and  main  track,  unless  damages  to  the  property  of  others  are  appa- 
rent and  the  probable  result ;  but  if  in  doing  so  it  stops  them  near 
the  property  of  another,  and  it  is  consumed,  it  is  liable  for  the  in- 
jury, if  by  proper  care,  under  all  the  circumstances,  it  could  have 
been  avoided.^ 

Sec.  328.  Burden  of  Proof.  —  If  premises  are  shown  to  have  been 
set  on  fire  by  sparks  from  a  locomotive,  it  is  held  in  several  States  that 
a  presumption  of  negligence  arises,  which  it  devolves  upon  the  com- 
pany to  remove  by  proving  that  all  necessary  precautions  were  taken 
to  avoid  such  mischief,  —  a  character  of  evidence  peculiarly  within 
its  possession.*    In  some  of  the  States  this  rule  is  established  by 

1  Kenneyi).  Hannibal,  &a.  R.  Oo.,  63  »  St.  Louis,  &c.  E.  Co.  v.  Hecht,  38 
Mo.  99  ;  70  Mo.  292  ;  Eighmen  v.  Kome,     Ark.  357. 

&c.  R.  Co.,  10  N.  Y.  Supp.  600;  Rolke  v.  *  Burke  v.  Louisville,  &c.  R.  Co.,  7 

Chicago,  &c.  E.  Co.,  28  Wis.  587.     It  is  Heiak.    (Tenn.)   451  ;    Simpson    v.   East 

no  defence  that  the  company's  employes  Tenn.,  &c.  R.  Co.,  5  Lea  (Tenn),  456  ;  6 

had  no  license  to  enter  upon  plaint-tffs  Ain.  &  Eng.  R.  Cas.  ^11  ;  Eddy  v.  Lafay- 

lands,  a  license  is  always  created  by  such  ette,  49  Fed.  Rep.  807  ;  1  C.  C.  A.  441  ; 

emergencies.     Bass  v.  Chicago,  &c.  R.  Co.,  Diamond  v.   Northern    Pac.    R.   Co.,    6 

28  111.  9.     The  plaintiff  has  been  allowed  Mont.  580  ;  29  Am.  &  Eng.  R.  Cas.  117  ; 

to  prove  that  after  the  fire  the  company  Tanner  v.  N.  Y.  Central  R.  Co.,  108  N. 

employed  more  men  to  watch  the  track  Y.  623 ;    32  Am.  &  Eng.  R.  Cas.  380 ; 

than  were  employed  when  the  fire  occurred.  Brown  v.   Atlanta,   &c.  R.  Co.,  19S.  C. 

Westfallw.  Erie  B.  Co.,  5  Hun  (N.  Y.),  39;  Penn.  Co.  v.  Watson,  SIJ  Penn.  St. 

375.    But  this  rule  is  not  accepted  by  the  293;  Spaulding  v.  Chicago,  &c.  R.  Co.,  33 

weight  of  authority  and  has  no  foundation  Wis.  582  ;  Cbale  v.  Hannibal,  &c.  R.  Co, 

in  principle.     See  18  Am.  &  Eng.  Enoy.  60  Mo.  227  ;  Bass  v.  Chicago,  &c.  R.  Co.) 

Law,  p.  457;  mte,  pp^  1578,  1574.  28  III.  9;  lU.  Central  R.  Co.  v.  Mills,  42 

2  Wiley  V.  West  Jersey  R.  Co.,  44  N.  111.  407  ;  St.  Louis,  &c.  R.  Co.  v.  Mont- 
J-  I'-  247.  gomery,  39  III.  335;  Woodson  v.  Milwau- 
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statute.^  If  one  or  more  of  the  engines  of  a  railway  company  drops 
coals  or  emits  sparks  just  prior  to  or, soon  after  property  on  the  line 
of  its  track  has  been  destroyed  by  fire,  without  any  other  known 
cause  or  circumstance  of  suspicion,  it  is  incumbent  upon  the  com- 
pany to  show  that  its  engines  were  not  the  cause  of  it.^  The  fre- 
quent setting  out  of  fires  will  justify  the  inference  of  negligence.^ 
Apd  while  negligence  will. not  be  presumed  in  case  of  fire  being 
set  to  grass  and  communicating  to  the  fences  adjoining,*  yet  it  may 
be  established  by  circumstantial  evidence,^  —  as,  by  showing  that 
the  engine  is  in  fact  defective  ®  from  the  driving  of  the  train  at  an 
unlawful  rate  of  speed,^  or  that  coals  and  "sparks  had  been  emitted 
from  the  same  engine  in  large  quantities  at  other  times  before  the 
fire.  Thus,  where  the  plaintiff's  witnesses  testify  that  coals  and 
cinders  of  such  an  unusual  size  as  to  indicate  negligence  in  the 
management  of  the  engine  were  thrown  from  it,  and  were  carried  by 
the  wind  upon  and  under  the  plaintiff's  barn,  which  was  on  fire  a 
few  minutes  afterwards,  it  was  held,  suflicient  evidence  to  go  to  the 
jury  upon  the  questions  whether  the  fire  was  communicated  from  the 
-  engiiie  to  the  barn,  and  whether  the  engine  was  properly  managed, 
even  admitting  that  defendant's  evidence  was  conclusive  that  the 
engine  was  furnished  with  the  most  approved  appliance  for  prevent- 
ing the  escape  of  sparks,  coals,  and  cinders.  Evidence  that  coals  of 
a  similar  size  to  those  testified  to  were  seen,  immediately  after  the 

kee  .&a.  B.  Co.,  21  Minn.  60;  Burlington,  K.  Co.  v.  Holt  (Tex.),  11  Am.  &  Eng.  K. 

&c.  R.    Co.   V.    Westover,   4  Neb.  268  ;  Cas.   72  ;  Palmer  v.    Missouri  Pacific  R. 

Fitch  0.  Pacific   R.   Co.,   45   Mo.    322  ;  Co.,  70  Mo.  217  ;   Phila.,  &c.  R.  Co.  u. 

Case  V.  Northern  Central  R.  Co.,  69  Barb.  Yerger,  73  Penn.  St.  121. 

(N.  Y.)  644  ;  Coates  v.  Missouri,  &c.  R.         *  Toledo,  &c.  R.  Co.  v.  Parker,  73  HI. 

Co.,  61  Mo.^38  ;  Kinney  v.  Hannibal,  &c.  526. 

R.  Co;,  70  Mo.  243.  *  G^ndy  v.  Chicago,   &c.   R.   Co.,  30 

1  Baltimore,  &c.  R.  Co.  v.  Dorsey,  37  Iowa,  420  ;  Atchison,  &o.  R.  Co.  v.  Stan- 
Md.  19  ;  Annapolis,  &c.  R.  Co.  w.  Gantt,'  ford,  12  Kan.  354  ;  Atchison,  &c.  R.  Co. 
39  Md.  115  ;  Cleveland  v.  Grand  Trunk  v.  Bales,  16  Kan.  652;  Caswell  w.  Chicago, 
R.  Co.,  42  Vt.  449 ;  Chicago,  &c.  R.  Co.  R.  Co.,  42  Wis.  193. 

V.  McCahill,  56  HI.  28 ;  Chicago,  &c.  R.  «  Ellis  v.  Portsmouth,.  &c.  R.  Co.,  2 

Co.   V.   Clampitt,   69  111.   95;    Small  v.  Ired.  (N.  C.)138;  Gandy'ii.  Chicago,  &c. 

Chicago,  &c.  R.  Co.,  50  Iowa,  338;  post,  §  R.  Co.,  30  Iowa,  420;  McCnlly  v.  Clarke, 

331.  40  Penn.  St.  399;   Lackawanna,  &o.  Jl. 

2  Longabaugh  v.  Virginia  City  R.  Co.,  Co.  v.  Doak,  52  Penn.  St.  379 ;  Gerke  u. 
9'Nev-.  271.  California  Nav.  Co.,  9  Cal.  251  ;  Piggott 

*  Missouri  Pacific  R.  Co.  v.  Kincaid,  v.  Eastern  Counties  Ry.Co.,  3  C.  B.  229  ; 

29  Kan.  654 ;  11  Am  &  Eng.  R.  Cas.  83.  Anderson.w.  Cape  Fear  S.  B.  Co.,  64  N. 

The  burden  of  proof  to  show  that  fire  was  C.  399. 

set  negligently  is  on  the  plaintiff.     Bab-         '  Martin  v.  Western,  &o.  R.  Co.,  23 

cock  V.  Chicago,  &c.  R.  Co.,  62  Iowa,  593;  Wis.  437.   But  see  Brusberg  w.  Milwaukee, 

11  Am.  &  Eng.  R.  Cas.  63  ;  Gulf,  &c.  &c.  R.  Co.,  55  Wis.  106. 
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engine  had  passed,  upon  the  track  and  on  the  snow  beside  it,  in  the 
immediate  vicinity  of  the  barn,  was  admissible ;  as  was  also  evidence 
showing  how  the  fire  emitted  by  the  engine  at  that  time  compared 
with  that  emitted  by  engines  on  the  road  at  other  times,^  or  even 
after  the  fire,''  that  the  fire  started  soon  after  the  engine  passed,  in 
the  grass  near  the  track,  and  that  there  was  no  person  and  no  other 
fire  near,  is  sufficient  to  sustain  a  finding  that  the  fire  was  set  by  a 
passing  engine,^  or  that  wood  was  burned  in  an  engine  only  adapted 
to  burning  coatl,*  or  that  the  engine  was  stopped  for  some  time  emit- 


1  Brusberg  v.  Milwaukee,  &c.  R.  Co., 
55  Wis.  1 06.  In  this  case  the  issue  was 
whether  the  fire  which  destroyed  plaintiff's 
barn  was  caused  by  negligence  of  the  de- 
fendant railway  company  in  running  its 
engine.  Defendant  showed  that  the  en- 
gine was  a  perfect  one  in  all  respects,  and 
was  provided  with  suitable  appliances  in 
every  respect  for  preventing  the  escape  of 
fire ;  and  the  persons  in  charge  of  the  en- 
gine at'the  time  testified  that  it  was  run 
in  a  careful  manner,  and  that  the  spark- 
arrester  on  the  smoke-pipe  and  the  fire-box 
were  both  closed,  so  that  no  dangerous 
coals  or  sparks  could  escape  therefrom. 
The  testimony  for  plaintiff  was  not  only 
that  the  bain  was  found  on  fire  shortly 
after  the  engine  passed,  but  that  at  the 
time  of  such  passage  the  engine  was  emit- 
ting sparks  in  great  numbers,  and  coals  an 
inch  or  more  in  length  ;  that  such  sparks 
and  coals  stnick  the  bam,  and  some  of 
them  went  under  it ;  that  coals  of  a  simi- 
lar size  were  seen  immediately  after  on  the 
track,  and  on  the  snow  beside  the  track, 
in  the  immediate  vicinity  of  the  barn ;  and 
that  several  stumps  a  short  distance  from 
the  barn,  and  near  the  traolc  were  also 
found  to  be  on  fire  a  short  time  after. 
Officers  of  the  railway  company  also  testi- 
fied that  if  the  engine  had  been  properly 
run  and  oared  for,  no  coals  of  the  size  de- 
scribed could  have  escaped.  It  was  held 
that  the  court  did  not  err  in  refusing  a 
non-suit,  and  submitting  to  the  jury  the 
qiiestions  whether  the  fire  was  communi- 
cated to  the  bam  from  the  engine,  and 
whether  the  latter  was  negligently  man- 
aged. Spanldingn  Railway  Co.,  80  Wis. 
1 10,  and  33  Wis.  582,  and  Read  v.  Morse, 
34  Wis.  815,  distinguished.  The  evidence 
as  to  the  burning  of  the  stumps  adjoining 


the  track  as  above  stated  was  properly  ad- 
mitted against  defendant's  objection;  as 
was  also  testimony  showing  how  the  fire 
emitted  by  the  engine  on  the  occasion  in 
question  compared  with  that  emitted  by 
engines  on  the  road  at  other  times.  See 
Railroad  Co.  v.  Funk,  85  111.  460 ;  Rail- 
road Co.  V.  Campbell,  86  111.  448;  Garrett 
V.  Chicago,  &e.  R.  Co.,  36  Iowa,  121 ; 
Gagg  V.  Tetter,  41  Ind.  228  ;  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  215;  Field 
V.  N.  Y.  Central  R.  Co.,  82  N.  Y.  339  ; 
Cleveland  ».  Grand  Trunk  R.  Co.,  42  Vt. 
449  ;  Philadelphia,  &c.  R.  Co.  v.  Schultz, 
93  Penn.  St.  341  ;  2  Am.  &  Eng.  R.  Cas. 
271 ;  Piggott  1).  Eastern  Counties Ry.  Co., 
3  C.  B.  229  ;  54  E.  C.  L.  228  ;  Henry  ». 
Southern  Pacific  R.  Co.,  50  Cal.  176 ; 
Crist  V.  Erie  R.  Co.,  58  N.  Y.  638;  House 
Ins.  Co.  V.  Penn.  R.  Co.,  11  Hun  (N  Y.), 
182;  Penn.  R.  Co.  v.  Stranahan,  79  Penn. 
St.  405. 

2  Sheldon  i».  Hudson  River  R.  Co.,  14 
N.  Y.  218 ;  Field  v.  TS.  Y.  Central  R.  Co., 
32  N.  Y.  339  ;  Westfall  v.  Erie  R.  Co.,  5 
Hun  (N.  Y.),  75;  Burke  v.  Louisville,  &c. 
R.  Co.,  7  Heisk.  (Tenn.)  451  ;  Ross  v. 
Boston,  &c.  R.  Co.,  6  Allen  (Mass.),  87; 
St.  Joseph,  &c.  R.  Co.  v.  Chase,  11  Ean. 
47  ;  Atchison,  &c;  R.  Co.  v.  Stanford,  12 
Kan.  354;  Grand  Trunk  R.  Co.  i>.  -Rich- 
ardson, 91  IT.  S.  454  ;  Hiijett  v.  Phila., 
&o.  R.  Co.,  28  Penn.  St.  373 ;  Cleveland 
V.  Grand  Trunk  R.  Co.,  42  Vt.  449.  Bat, 
contra,  see  Lester  v.  Kansas,  &c.  R.  Co., 
60  Mo.  265  ;  Phila.,  &c.  R.  Co.  v.  Geiser, 
8  Penn.  St.  366 ;  Smith  w.  Old  Colony  R. 
Co.,  10  R.  I.  22. 

'  Karsen  v.  Milwaukee,  &c.  R.  Co.,  29 
Minn.  12  ;  Woodson  ».  Milwaukee,  Sm.  R. 
Co.,  21  Minn.  60. 

*  Chicago,  &c.   R.  Co.  ». '  Quaintance, 
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ting  sparks  in  large  quantities  at  the  point  where  the  fire  broke  out,' 
that  the  engine  emitted  sparks  of  an  unusual  size  and  in  unusual 
quantities  at  the  time ;  ^  and  it  is  not  necessary  to  show  that  this 
was  the  case  in  the  vicinity  where  the  fire  started,  but  it  may  be 
shown  to  have  occurred,  at  a  distance  therefrom.^  The  mere  fact 
that  a  fire  is  occasioned'  by  sparks  emitted  from  the  smokestacks  of 
engines  does  not,  of  itself,  establish  negligence,  nor  would  it  be 
sufficient  to  authorize  a  jury  to  infer  negligence,  unless  the  emission 
of  the  sparks  was  unusual  in  degree  or  character,  or  the  sparks  were 
of  an  extraordinary  size,,  and  such  as  would  not  be  emitted  from 
perfectly  constructed  locomotives.* 

Sec.  329.  Combustible  Material  on  the  Right  of  Way :  Proof  of 
Negligence.  —  It  is  not  negligence,  'per  se,  for  a  railway  company  to 
permit  dry  grass  and  herbage  to  remain  on  its  right  of  way,  but  the 
fact  is  one  for  the  jury  from  which  negligence  may  be  inferred.*  But 
where  a  railway  company  suffered  a  heavy  growth  of  dry  grass  to 
remain  on  its  right  of  way  through  plaintiff's  premises,  and  fire  was 
communicated  from  the  locomotive  of  a  freight  train,  while  laboring 
to  ascend  a  heavy  grade,  to  the  grass  and  weeds  in  the  right  of  way, 
and  from  thence  communicated  to  the  fences  and  grass  of  plaintiff, 
which  were  destroyed,  it  was  held  that  the  company  was  guilty  of 
negligence,  and  that  the  plaintiff  was  entitled  to  recover.®    Indeed, 

58  111.  389  ;  St.  Joseph,  &c.  R.   Co.  v.  «  Kockford,  &e.  E.  Co.  v.  Rogers,  62 

Chase,  11  Kan.  47.  111.  346  ;  Salmon  v.  Delaware,  &c.  R.  Co., 

1  Fero  V.  Buffalo,  &c.  E.  Co.,  22  N.  Y.  38  N.  J.  L.  5  ;  Delaware,  &c.  R.  Co.  v. 
209.  Salmon,  39  N.  J.  L.  299  ;  Longabaugh  ». 

2  6t.  Western  R.  Co.  v.  Paworth,  39  Virginia  City,  &c.  R.  Co.,  9  Ner.  271. 
111.  347;  Jackson  v.  Chicago,  &c.  R.  Co.,  "A  railway  company,  may  be  supplied 
31  Iowa,  176;  Henry  v.  Southern  Pacific  with  the  best  engines  and  most  approved 
R.  Co.,  50  Cal.  176  ;  Caswell  v.  Chicago,  apparatus  for  preventing  the  emission  of 
&c.  R.  Co.,  42  Wis.  193  ;  Toledo,  &c.  R.  sparks,  and  may  be  operated  by  skilful 
Co.  w.  Maxfield,  72  111.  95.  engineers.     It  may  do  all  that  skill  and 

3  Pennsylvania  R.  Co.  v.  Stranahan,  science  can  suggest  in  the  management  of 
79  Penn.  St.  405.  its  locomotives,  and  still  it  may  be  gjiilty 

*  McCaig  V.  Erie  R.  Co.,  8  Hun   (K  of  gross  negligence  in  allowing  the  accu- 

Y.),  599.     See  the  rale  as  to  such  cases,  mulation  of  dangerous  combustible  matter 

ante,  p.  1344,  note  2.  along  its  track,  easily  to  be  ignited  by  its 

«  Burlington,  &c.  R.  Co.  v.  Westover,  4  furnaces,  and  thence  communicated  to  the 

Neb.  268  ;  Caution  .-.  Eastern  R.  Co.,  45  property  of  adjacent  owners.     Conceding 

Minn.  481  ;  Eddy  v.   Lafayette,  49  Fed.  'that  a  railroad  company  is  relieved  from 

Rep.  807 ;  1  C.  C.  A.  441 ;  St.  Louis  &e.  aU    responsibility   for   fires   unavoidably 

R.    Co.    V.    Richardson,    47    Kan.    517 ;  caused  by  its  locomotives,   ft  does  not 

Kansas  Pac.  R.  Co.  v.  Butts,  7  Kan.  308  ;  follow  that  it  is  exempt  from  liability  for 

Louisville,  &c.  R.  Co.  v.  Stevens,  87  Ind.  snch  as  are  the  result  of  its  negligence  or 

198;  Perry  v.  Southern  Pacific  R.  Co.,  50  mismanagement.    The  removal  of  inflam- 

Cal.  578.  mable  matter  from  the  line  of  the  track  is 
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negligence,  in  this  respect,  may  be  established  by  circumstances, 
bearing  more  or  less  directly  on  the  case,  which  raigbt  not  be  satis- 
factory in  other  cases  free  from  such  difficulty  and  open  to  clearer 
proofs,^  even  whoUy  by  circumstantial  evidence ;  and  it  is  not,  neces- 
sary in  such  a  case  that  any  direct  proof  of  any  particular  act  of 
negligence  should  be  introduced.^ 

In  some  of  the  States  the  duty  to  keep  the  right  of  way  free  from 
combustible  materials  is  imposed  by  statute.*  But  independently 
of  such  provisions  it  seems  that  a  railroad  corbpany  is  guilty  of  a 
want  of  ordinary  care  in  allowing  such  material  to  accumulate  along 
and  upon  its  right  of  way.  The  danger  from  its  presence  is  obvious, 
and  is  preventable  by  the  exercise  of  a  slight  degree  of  diligence,  and 
the  weight  of  authority  is  strongly  in  favor  of  considering  a  failure 
to  remove  it  sufficient  evidence  of  a  want  of  care  to  make  the  com- 
pany responsible  in  the  absence  of  extenuating  circumstances.* 


quite  as  much  a  means  of  preventing  fires 
to  adjoining  lajids  as  the  employment  of 
the  most  improved  and  best  constructed 
machinery.  Many  of  the  authorities  hold 
tliat  the  accumulation  of  auch  matter  is 
per  se  negligence  which  will  render  the' 
company  responsible  if  loss  ensues. 
Others  hold,  and  with  perhaps  belter 
reason,  that  it  is  a  question  for  the  jury  to 
determine  upon  all  the  circumstances  of 
the  case.  And  this  was  the  view  taken 
by  this  court  in  Biighthope  B.  Co.  v. 
Rogers,  76  Va.  443  ;  8  Am.  &  Eng.  E,  Cas. 
710."  Eichmond,  &c.  E.  Co.  v.  Medley, 
76  Va.  449;  7  Am.  &  Eng.  E.  Cas.  495. 

1  Garrett  v.  Chicago,  &c.  R.  Co.,  36 
Iowa,  121. 

2  Atchison,  &c.  R.  Co.  o.  Bales,  16 
Kan.  252 ;  Philadelphia,  &c.  R.  Co.  ■». 
Hendrickson,  80  Penn.  St.  182. 

'.There  is  no  question  as  to  the  con- 
stitutionality of  such  -statutes.  Diamond 
r.  -Northern  Pac.  K.  Co.,  6  Mont.  580  ;  29 
Am.  &  Eng.  E.  Cas.  117.  In  order  to 
warrant  a  recovery  under  such  a  statute  it 
must  be  shown  that  there  was  a  sufficient 
amount  of  combustible  material  along  the 
track  to  indicate  to  a  man  of  common 
prudence  a  danger  from  fire,  and,  it  is  error 
to  refuse  'so  to  charge  the  jury.  Spencer  v. 
Montana  Central  R.  Co.  (Mont.),  27  Pac. 
Rep.  681. 

«  Chicago,  &c.  R  Co.  v.  Goyette,  32  IlL 


App.  574 ;  affirmed,  133  111.  21  ;  Billings 
r.Fitchburg  R.  Co.,  11  N.  Y.  Supp.  837  ; 
Moore  v.  Chicago,  &c.  R.  Co.,  78  Wis.  120  ; 
dram  v.  KortheraPac  B.  Co.,  1  N.  Dak. 
252  ;  46  N.  W.  Rep.  972  ;  Martin  v.  New 
York,  &c.  B.  Co.,  62  Hun  (N.  Y.),  181, 
Indiana^  &c.  E.  Co.  o.  Oberman,  110  Ind. 
538  ;  29  Am.  &  Eng.  B.  Cas.  161 ;  Gibbon 
V.  Wisconsin,  &c.  E.  Co.,  66  Wis.  161  ;  25 
Am.  '&  Eng.  B.  Cas.  ,  479 ;  Sibilrud  v. 
Minneapolis,  &c.  B.  Co.,  29  Minn.  58. 
The  case  of  Ohio,  &c.  R.  Co.  v.  Shamfelt, 
47  111.  497,  holds  that  it  is  as  much  the  duty 
of  the  adjacent  land-owner  to  keep  his 
land  near  the  track  free  from  dry  grass  and 
weeds  as  it  is  the  duty  of  the  company  to 
keep  its  right  of  way  free  from  such 
materials.  But  this  case  cannot  be  con- 
sidered as  stating  the  present  doctrine. 
The  better  view  is  that  laid  down  by  Judge 
Maxwell,  of  the  Nebraska  Court,  in  his 
article  in  volume  8  of  the  Am.  &  Eng. 
Enoy.  Law,  p.  14,  that  "  The  general  rule 
is  that  a  railway  company  must  keep  its 
track  and  right  of  way  clear  of  all  such 
substances  as  are  liable  to  be  ignited  by 
sparks  or  cinders  from  its  engines.  This 
is  a  duty  clearly  implied  in  the  grant  or 
charter  which  confers  the  right  to  use 
steam-engines.  As  fire  is  a  dangerous 
agent,  it  is  but  reasonable  to  presume 
that  the  legislature  in  making  the  grant 
annexed  the  implied  condition  that  the 
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The  true  rule  may  be  said  to  be  that  it  is  for  tbe  jury  to  say,  in 
the  light  of  all  the  evidence  and  circumstances,  including  the  surroundings 
and  dryness  of  the  time,  whether  or  not  the  railway  company  has 
permitted  such  an  accumulation,  of  combustible  matter  within  its 
right  of  way,  exposed  to  fire,  as  would  be  permitted  by  a  careful, 
prudent  man  upon  his  own  premises,  exposed  to  the  same  hazards.* 
Thus,  a  complaint  against  a  railway  company,  alleging  that  the 
pjaintiff  contracted  with  the  defendant  to  deliver  wood  on  the  de- 
fendant's track,  and  did  deliver  one  hundred  and  twenty-five  cords, 
of  the  value,  etc.,  that  the  defendant  cut  down  grass  and  weeds  on 
its  track  and  grounds,  which,  with  other  inflammable  material,  it 
negligently  permitted  to  accumulate  at  the  place  until  very  dry, 
when  they  were  set  on  fire  by  the  passing  engines,  negligently  oper- 
ated on  the  road  by  the  defendant,  by  reason  of  which  the  wood  was 
consumed,  does  not  sufidciently  show  that  the  injury  was  the  result 
of  the  defendants  negligence,  and  is  bad  on  demurrer.^  But  where  ( 
the  proof  showed  that,  although  the  defendant  had  the  proper  mechan- 
ical appliances  to  prevent  the  escape  of  fire,  yet  there  was  a  heavy 


track  and  right  of  way  shonld/be  kept  in 
such  condition  as  to  avoid  danger  from  fire, 
spreadiiig  therefrom."  See  Smith  v.  Lon- 
don, &c,  Ey.  Co.,  L.  R.  5  C.  P.  98  ; 
Jones  V.  Michigan  Central  R.  Co.,  59 
Mich.  437  ; '  25  Am.  &  Eng.  R.  Gas.  482  ; 
Kellogg  V.  Chicago,  &c.  E.  Co.,  26  Wis. 
ii23. 

1  Snyder  ».  Pittsburgh,  &c.  E.  Co.,  11 
W.  Va.  14;  Richmond,  &c.  E.  Co.  v. 
Medley,  75  Va.  499 ;  7  Am.  &  Eng.  R. 
Oas.  495  ;  Cailtlpn  v.  Eastern  E.  Co.,  45 
Minn  481 ;  ijddjr  v.  Lafayette,  49  Fed. 
Eep.  807  ;  1  C.  C.  A.  441  ;  St.  Louis,  &c. 
E.  Co.  V.  Richardson,  47  Kan.  577  ;  Keese 
V.  Chicago,  &c.  E.  Co.,  30  Iowa,  78 ; 
Ohio,  &c.  E.  Co.  V.  Shamfelt,  47  111. 
497;  White  v.  Missouri  Pao.  E.  Co.,  31 
Kan.  280  ;  Smith  v.  London,  &o.  R.  Co., 
L.  R.  5  G.  J*.  98^  At  a  time  of  continued 
and  extreme  drought,  while-a  strong  wind 
was  blowing  from  the  land  of  the  defend- 
ant towards  the  adjoining  woodland  of  the 
plaintiff,  coals  were  negligently  dropped 
from  one  of  the  defendant's  engines,  which 
set  fire  to  a  tie ;  the  fire  was  communi- 
cated to  an  accumulation  of  weeds  and 
grass  and  rubbish  which  defendant  had 
suffered  to  gather  by  the  side  of  its  track  ; 
thence  it  spread   to  the  fence,  and  on 


plaintiff's  woodland,  burning  and  destroy- 
iiig  his  forest- trees,  etc.  It  was  held  that 
these  facts  were  sufScient  to  sustain  a  ver- 
dict in  favor  of  the  plaintiff  for  damages. , 
Webb  V.  Rome,  &o.  E.  Co.,  49  N.  Y.  420. 
2  Pennsylvania  Co.  v.  Gallentine,  77 
Ind.  322.  In  the  casS  of  Troxler  v.  Eich- 
mond,  &o.  R.  Co.,  74  N.  C.  377,  it  is 
held  that  it  is  negligence  in  a  railway 
company  to  place  near  its  track,  and 
suffer  to  remain  there,  a  pile  of  old,  dry, 
combustible  sills,  or  other  combustible 
materials,  which,  being  set  on  fire  by  one 
of  the  company's  locomotives,  may  com- 
municate fire  to  the  premises  of  an  adjoin- 
ing land-owner.  A  complaint  against  a 
railroad,  alleging  that  a  locomotive  set  fire 
to  dry  rabbish  "negligently  suffered  to 
gather  on  the  defendant's  right  of  way," 
"  by  the  medium  "  of  Which  crops  on  ad- 
joining land  of  plaintiff  were  destroyed, 
was  held  insufficient  without  alleging  that 
the  fire  pas  mffered  to  escape  on  to  plain- 
tiff's land  by  tJii  negligence  of  the  defend- 
ant. Thfe  mere  fact  that  plaintiff  had 
rubbish  on  his  own  land  is  not  such  con- 
tributory negligence  as  would  defeat  his 
action.  Pittsburgh,  &e.  E.  Co.  «.  Hixon, 
79  Ind.  111.  See  also' Pittsburgh,  &c.  R. 
Co.  V.  Noel,  77  Ind.  110. 
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growth  of  grass  and  p'eeds  upon  its  land  where  the  fire  started ; 
that  it  had  not  been  burned  off  that  season ;  that  the  plaintiff  was 
not  negligent  in  this  respect,  and  the  fire  occurred  in  the  latter 
part  of  September,  when  the  weeds  and  grass  were  very  dry  and  com- 
bustible, it  was  held  that  the  jury  were  warranted  in  finding  the  com- 
pany guilty  of  negligence.^  From  the  mere  fact  that  a  railroad  runs 
through  a  prairie  country,  with  wild  grass  growing  upon  its  right  of 
way  and  adjacent  thereto,  it  cannot  be  said,  as  a  matter  of  law,  that 
it  is  or  is  not  incumbent  upon  the  company  to  cut  or  destroy  the 
wild  grass  upon  its  right  of  way  and  outside  its  road-bed,  but  the 
question  is  for  the  jury  in  view  of  the  circumstances.^  But  negli- 
gence may  be  inferred  where,  cord-wood  or  other  combustible  mate- 
rials are  within  the  right  of  way  of  a  railway  company,  and  it  permits 
such  an  accumulation  of  dry  grass,  weeds,  and  other  inflammable 
matter  within  its  right  of  way,  exposed  to  fire  from  its  engines,  com- 
municable to  such  materials,  as  would  not  be  permitted  by  a  prudent 
and  cautious  man  upon  his  own  premises  exposed  to  the  same  haz- 
ard.^ And  generally,  if  a  railway  company  permits  dry  grass  to 
remain  standing  between  the  railway  track  and  the  fence,  in  such ' 
quantities  as  to  show  negligence,  evidence  of  the  fact,  in  an  action 
to  recover  damages  for  the  destruction  of  a  crop  by  fire  in  an  adjoin- 
ing field,  caused  by  sparks  from  a  locomotive,  is  admissible.* 

If  at  the  time  the  fire  occurred  the  engine  was  properly  constructed 

1  Illinois  Central  R.  Co.  v.  Frazier,  64  house  ;  and  while  the  fire  was  in  progress, 
111.  28.  sparks  were  seen  flying  from  the  stove-pipe 

2  Sibilrud  d.  Minneapolis,  &c.  E.  Co. ,  to  the  huming  building  at  the  spot  where 
29  Minn.  58.  the  Are  first  caught ;  this  was  the  first 

'  Pittsburgh,  &o.  R.  Co.  v.  Nelson,  51  windy   day   after    the    erection    of    the 

Ind.  150.  switch-house.     On  the  part  of  defendant, 

*  Henry  a.  Southern  Pacific  B.   Co.,  evidence   was   given   to  the    eflect    that 

50  Cal.  176.     In  a  New  York  ease,  the  engines    burning   wood  were    constantly 

plaintiffs  evidence  tended  to  show  that  passing  on  its  track  about  eighteen  feet 

defendant  erected   a  small   house  for  a  distant  from  the  ice-house,  but  they  had 

switchman  nearly  opposite  thp  centre  of  so  passed  for  five  years  without  doing  in- 

the  plaintiff's  ice-house,  which  latter  was  jury.     It'wa.s  held  that  the  evidence  was 

a  long  wooden  building  near  to  defeml-  sufficient  to  authorize  a  finding  that  the 

ant's  road  ;    a  wood-stove  was  placed  in  fire  took  from  sparks  from  the  switch- 

the  switch-house,   the  pipe  from  which  house,  and  that  the  defendant  was  negli- 

went  straight  up  through  the  roof,  and  gent  in  the  use  of  the  stove.     Briggs  v. 

was  about  fifteen   feet  distant  from  the  New  York  Central  R.  Co.,  72  N.  Y.  26. 

ice-house  ;  sparks  of  considerable  size  were  The  plaintiff's  riek  of  beans  was  erected 

emitted  from  the  pipe  before  and  after  the  about  eleven  yards  from  the  rails  of  the 

fire.     On  the  day  of  the  fire  a  strpng  wind  defendant's  road  ;  the  engines  were  such 

was  blowing  from    the  direction  of  the  as  are  usually  employed  on  railways,  and 

switch-house  towards  the  ice-house ;  the  when  they  set  fire  to  the  rick  were  used  in 

latter  took  fire  just  opposite  the  switch-  the  ordinary  manner  and  for  the  purposes 


SEC.  329.] 


COMBUSTIBLE  MATERIALS,  ETC. 


1587 


and  in  good  order,  that  is  sufficient,  whether  it  was  originally  so 
constructed  or  not.^    In  an  action  against  a  railroad  company  for 


authorized  by  statute.  It  was  held  that 
it  was  for  the  jury  to  say,  on  these  facts, 
whether  defendant  was  guilty  of  negligence. 
Anon-suit  should  not  he  granted.  Aldridge 
V.  Great  Western  Ry.  Co.,  3  M.  &  G.  614. 
To  disprove  the  prima  fade  case  of  neg- 
ligence made  by  the  plaintiff,  it  was  not 
enough  for  the  defendant  to  show  that  the 
engine  was  of  approved  construction  and 
in  good  condition,  and  was  operated  by  a 
skilful  engineer  and  fireman  in  the  cus- 
tomary manner,  without  showing  that  the 
"  customary  "  manner  was  also  a  careful 
manner.  Woodson  v.  Milwaukee,  &o.  R. 
Co. ,  21  Minn.  60.  Evidence  to  show  the 
employment  of  more  men  by  the  defendant 
after  the  fire,  than  before  —  the  necessity 
of  having  some  men  walk  the  track  being 
conceded  —  is  properly  allowed  to  go  to 
the  jury  upon  the  question  whether  too 
few  or  incompetent  men  had  not  been 
previously  employed.  In  such  a  case 
proof  of  dropping  coals  and  scattering 
sparks  is  not  confined  to  the  occasion 
when  the  injury  was  done,  nor  to  defects 
in  a  single  engine  of  the  company.  West- 
*  fall  V.  Erie  R.  Co.,  5  Hun  (N.  Y.),  75. 
Where  the  question  in  what  part  of  a 
building  a  fire  commenced  is  material,  it 
is  error  to  permit  a  witness  who  had  not 
seen  its  commencement,  to  state  "  in  what 
part  of  the  building,  judging  from  its  ap- 
pearance when  he  first  saw  it,  and  from  all 
the  circumstances,  the  fire  originated," 
Wood  ■».  Chicago,  &c.  R.  Co.,  40  Wis. 
582.  Evidence  of  the  emission  of  sparks 
from  the  engine  at  other  times  than  the 
time  of  the  injury  in  question  is  compe- 
tent. Grist  V.  Erie  R.  Co.,  58  N:  Y.  638  ; 
Home  Ins.  Co.  v.  Penn.  R.  Co.,  II  Hun 
(N.  Y.),  182  ;  Nashville,  &o.  R.  Co.  v. 
Tyne,  7  Am.  &  Eng.  R.  Cas.  (Tenn.) 
515;  Philadelphia,  &c.  R.  Co.  v.  Schultz, 
93'  Penn.  St.  341  ;  Henry  v.  Southern 
Pacific  R.  Co.,  50  Cal.  176.  Where 
a  person  sues  a  railroad  company  for 
negligently  permitting  sparks  to  escape 
from  its  engines  and  thereby -Setting  fire 
to  the  plaintifTs  property,  and  where  it  is 
claimed  in  the  action  that  the  defendant's 


engines  are  not  in  proper  condition  to  pre- 
vent the  escape  of  sparks,  it  is  not  error 
for  the  court  to  permit  the  plaintiff  to  in- 
troduce evidence  on  the  trial  tending  to 
show  that  other  fires  were  cau.sed  by  sparks 
escaping  from  the  defendant's  engines  im- 
mediately before  or  immediately  after  the 
time  that  this  particular  fire  occurred. 
Such  evidence  would  clearly  tend  to 
prove  that  defendant's  engines  were  not 
in  proper  condition  for  arresting  sparks, 
—  either  that  they  were  not  properly  con- 
structed, or  that  they  were  out  of  repair. 
St.  Joseph,  &c.  R.  Co.  v.  Chase,  11'  Kan. 
47;  Annapolis,  &c.  R.  Co.  v.  Gantt,  39  Md. 
115 ;  Longabaiugh  u.  Virginia  City,  &o. 
R.  Co.,  9  Nev.  271.  Thus,  in  an  action 
for  loss  by  fire,  evidence  was  offered  by 
the  plaintiff  to  show  that,  at  various  times 
during  the  same  summer  before  the  fire  in 
question  occurred,  the  defendant's  loco- 
motives scattered  fire  when  going  past  the 
buildings,  without  showing  that  either  of 
those  which  he  claimed  communicated  the 
fire  in  question  was  among  the  number,  or 
was  similar  to  them  in  its  make,  state  of 
repair,  or  management.  It  was  held  that 
the  evidence  was  admissible,  as  tending  to 
prove  the  possibility,  and  a  consequent 
probability,  that  some  locomotive  caused 
the  fire,  and  to  show  a  negligent  hahit  of 
the  ofiicers  and  agents  of  the  corporation. 
Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.  S.  454.  It  has  been  held  that  in  an 
action  for  negligently  setting  a  fire  by 
coals  dropped  or  sparks  emitted  from  a 
locomotive,  a  witness  may  be  allowed  to 
testify  that  a  few  weeks  after  thefire  com- 
plained of,  another  fire  was  caused  on  the 
same  road  by  coals  dropped  from  another 
engine  of  the  same  company.  Longabaugh 
V.  Virginia  City,  &c.  R.  Co.,  9  Nev.  271. 
In  a  Massachusetts  case,  at  the  trial  of  an 
action  against  a'  railway  company  'for  the 
destruction  of  the  plaintiff's  property  by 
fire,  the  defendant  introduced  evidence 
that  the  engine  was  furnished  with  the 
ordinarj-  appliances  of  a  cone  and  netting 
for  arresting  sparks,,  which  netting  was 
examined  on  the  following  day  and  found 


^  Chicago  &c.  E.  Co.  «.  Boiler,  7  Brad.  (111.  App.)  625. 
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setting  fire  by  its  locomotive  to  the  plaintiffs  woodyard,  the  court 
charged  the  jury  that  if  they  believed  that  a  locomotive,  if  properly 
"constructed,  and  skilfully  managed,  would  not  set  fire  to  wood  piled 
on  the  side  of  the  track  ;  and  if  they  further  believed  that  the  plain- 
tiff's wood  was  destroyed  by  fire  or  sparks  from  defendant's  engine, 
without  the  plaintiffs  fault,  they  should  find  for  the  plaintiff ;  and 
it  was  held  correct.^  In  some  States,  it  is  held  that  where  damage 
is  caused  by  the  escape  of  fire  from  a  railway-engine,  the  burden  is 
upon  the  company  to  show  that  their  engine  was  properly  constructed, 
equipped,  and  operated  ;  and  that  the  question  of  the  sufficiency  of 
such  construction  and  equipment  is  one  of  fact  for  the  jury.^    Thus, 


to  be  whole  and  in  good  condition ;  and 
that  the  engine  was  in  the  same  condition 
as  on  the  previous  day.  It  was  held  that 
it  was  competent  for  the  plaintiff  to  show 
in  rebuttal  that  the  engine  on  the  day  of 
the  examination  emitted  sparks  which  set 
fire  to  property  in  the  same  neighborhood. 
Loring  v.  Wordester,  &c.  E.  Co.,  131  Mass. 
469.  But  testimony  offered  to  prove  the 
^nsufSciency  of  the  engine  or  the  negli- 
gence of  the  engineer,  by  showing  that 
fire  had  escaped  from  other  locomotives  of 
a  similar  pattern  is  rejected  as  collateral 
and  incompetent.  Coale  v.  Hannibal,  &c. 
B.  Co.,  60  Mo.  227  ;  Lester  v.  Kansas 
City,  &e.  R.  Co.,  60  Mo.  265.  In  a  Penn- 
sylvania case,  it  appeared  that  the  plain- 
tiff's loss,  if  it  was  caused  at  all  by  the 
defendant's  negligence,  was  attributable 
entirely  to  the  escape  o£  sparks  at  a  par- 
ticular time  from  one  of  two  particular 
engines;  and  evidence  was  held  inadmis- 
sible on  the  part  of  the  plaintiff,  in  order 
to  prove  the, defendant's  negligence,  to  the 
effect  that  sparks  of  unusual  size  had  been 
emitted  for  some  time  prior  to  the  fire  by 
defendant's  engitie^s  generally.  Albert  v. 
Northern  Central  R.  Co.,  98  Penn.  St. 
316.  In  a  Rhode  Island  case,  in  an  action 
for  burning  the  plaintiff's  property  by 
sparks  from  a  locomotive,  evidence  that 
fires  on  the  line  of  the  road  had  origi- 
nated from  such  sparks,  before  the  occur- 
rence of  the  one  in  question,  was  held 
admissible,  to  enable  the  jury  to  judge 
whether- the  defendant,  in  view  of  the  pre- 
vious occurrence  of  such  fires,  exercised 
reasonable  care  at  the  time  the  one  in 
question  happened ;  but  evidence  of  fires 


occurring  subsequently  to  the  one  in  ques- 
tion is  inadmissible,  unless  the  possibility 
of  communicating  fire  by  sparks  from  a 
locomotive  is  disputed  by  the  defendant, 
in  which  case  it  is  admissible  solely. for 
the  purpose  of  proving  such  a  possibility. 
Smith  V,  Old  Colony,  &c.  R.  Co.,  10  R.  I.  , 
22.  In  an  action  against  a  railway  com- 
pany for  burning  a  bam  by  sparks  from 
its  engine,  there  was  evidence  that  the  fire 
commenced  at  or  near  the  track,  and  that 
engines  had  passed  shortly  before  the  bam 
was  fired,  raising  the  presumption  that  it 
was  fired  by  Sparks  from  an  engine,  the 
particular  one  not  being  known.  It  was 
held  that  evidence  by  a  witness  nineteen 
miles  away  from  the  bam,  that  it  was  a 
common  occurrence  for  engines  about  where 
he  lived  to  set  fires  for  rods  from  the  track, 
was  admissible.  Penn.  R.  Co.o.  Stranahan, 
79  Penn.  St.  409. 

1  Longabaugh  v.  Virginia  City,  &c. 
R.  Co.,  9Nev.  271. 

^  Burlington,  &c.  R.  Co.  v.  Westover, 
4  Neb.  268.  In  an  action  to  recover  for  a 
building  alleged  to  have  been  set  on  fire 
by  sparks  from  one  of  the  defendant's 
engines,  which  passed  ehortly  before  the 
fire  was  discovered,  and  is  claimed  to  have 
been  carelessly  managed  and  unskilfully 
constructed,  evidence  that  engines  of  the 
company  passing  near  that  place, on  other 
occasions  emitted  sparks  and  coals,  which 
fell  further  from  the  track  than  the  build- 
ing in  question,  is  competent.  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  218,  revers- 
ing 29  Barb.  (N.  Y. )  226.  Upon  the  ques- 
tion whether  fire  was  communicated  to  a 
building  by  sparks  or  coals  from  particolaT 
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in  au  action  for  injury  by  fire  alleged  to  Iiave  been  caused  by  a  loco- 
motive, it  was  proved  on  the  part  of  the  plaintiff  that  the  fire  broke 
out  shortly  after  the  passing  of  the  defendant's  engine,  and  that  that 
engine  had  none  of  the  appliances  which  had  been  long  in  use  to 
prevent  sparks  or  hot  cinders  issuing  from  the  chimney  or  the/fire- 
box, and  that  there  was  no  other  way  of  accounting  for  the  fire  than 
by  assuming  it  to  have  been  caused  by  a  spark  or  cinder  from  the 
engine.  ;-For  the  defendant,  the  evidence  of  several  scientific  wit- 
nesses was  to  the  effect  that  the  engine  in  question  was  so  con- 
structed that  it  was  unnecessary  to  pifovide  any  of  the  safeguards 
suggested  by  the  plaintiff's  witnesses,  and  that  it  was  impossible 
that  sparks  or  cinders  could  have  been  thrown  out  by  it  so  as  to 
cause  the  damage  complained  of  In  his  summing  up,  the  court, 
after  a  careful  recapitulation  of  the  evidence  on  both  sides,  left  it  to 
the  jury  to  say  whether  or  not  there  had  been  negligence  on, the  part 
'  of  the  company  either  in  using  an  improperly  constructed  engine  or 
in  improperly  using  an  engine  of  the  description  mentioned  by  the 
defendant's  witnesses  ;  and  the  charge  was  held  correct.^ 

In  a  suit  for  injuries  to  the  plaintiff's  woodland,  by  fires  commu- 
nicated from  engines  on  the  defendant's  line,  there  was  testimony  to 
show  that  one  of  the  fires  was  caused  by  the  fireman  or  engineer 
'throwing  from  the  engine  a  burning  stick,  which  fell  into  dry  grass 
and  leaves  near  the  track,  and  that  it  was  not  unusual  for  the  defend- 
ant's firemen  to  throw  off  sticks  of  wood  which  had  been  tried  and 
found  too  large  to .  enter  the  furnace-door,  and  to  which  fire  might 
adhere.     It  was  held  that  the  act  was  one  within  the  scope  of  the 

engines  upon  a  specified  occasion,  evidence  held  sufficient  to  overcome  any  direct  eV(i- 

that  sparks,  jand  even  coals,  were  emitted  dence  given  th^t  it  was  in  good  order,  or  if 

from  other  engines  running  on  the  same  in  good  order,  that  it  was  skilfully  managed 

road  upon  other  occasions,  is  incompetent,  by  the  engineer.     Chicago,  &c.  R.     o.  v. 

unless  it  be  conceded  that  those  other  McCahill,  56  111.  28.     In  an  action  on  the  . 

engines  were  of  the  same  construction,  Massachusetts  statute,  for  injury  to  the 

used  in  the  same  manner,  and  in  the  same  plaintiff's  buildings  by  fire  communicated 

state  of  repair.    Boyce  v.  Cheshire  R.  Co.,  by  the  locomotive-engine  of   a   railway 

42  N.  H.  97.     A  party  is  not  answerable  company,  the  introduction  by  the  plaintiff 

for  the  reasonable  exercise  of  a  right.     He  oftevidence  of  the  direction  of  the  wind  at 

is  liable  for  negligence,   unskilfulness,  or  a  place  five  miles  distant  from  the  fire  does 

malice.     The  firing  of  woods  several  times  not  afford  the  defendant  good  ground  of 

by  sparks  from  the  engine  of  a  company  exception,  unless  it  appears  to  have  misled 

is  not  in  itself  evidence  from  which  neg-  the  jury  as  to  its  direction  at  the  time  and 

ligence  in  managing  the  fires  can  be  in-  place  of  the  fire.     Pierce  ».  Worcester,  &c. 

ferred.     Railroad  Co.  v.  Yeiser,  8  Penn.  R.  Co.,  105  Mass.  199. 
St.  366.     Proof  of  the  fact  that  the  engine        i  Freemantle  ».  London  &  Northwestern 

threw  out  an  unusual  quantity  of  fire  was  Ey.  Coi,  10  0.  B.  n.  e.  89. 
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servant's  employment,  and  if  it  was  a  negligent  one,  the  defendant 
was  liable  for  the  consequences.^  In  Missouri,  it  is  held  that  if  the 
employes  of  the  railway  company  could  readily  have  prevented  the 
fire  from  escaping  from  the  roadway  upon  the  plaintiff's  meadow, 
they  were  guilty  of  gross  negligence,  foK  which  the  company  would 
be  responsible,  notwithstanding  that  the  locomotive  was  provided 
with  the  most  approved  safeguards  against  the  escajte  of  fire,  and 
that  the  engineer  in  charge  of  the  locomotive  was  competent  and 
careful.2  In  a  Pennsylvania  case,  the  building  of  the  plaintiff  was 
about  ninety  feet  from  a  railway,  and  was  used  for  the  storage  of 
coal  and  straw.  Some  straw  scattered  about  the  building  caught 
fire  from  sparks  from  a  passing  engine,  and  the  fire  thus  ignited  was 
carried  by  a  high  wind  to  the  storehouse,  which  was  destroyed.  It 
was  held  that  it  was  properly  left  to  the  jury  to  determine  whether 
the  negligence  of  the  company,  in  allowing  the  escape  of  large 
sparks  from  the  engine,  was  the  remote  or  proximate  cause  of  the 
injury.^ 


1  Spaulding  ».  Chicago,  &c.  E.  Co., 
33  Wis.  582. 

"  Keuney  v.  Hannibal,  &o.  R.  Co.,  63 
Mo.  99. 

'  Pennsylvania  E.  Co.  tz.  Lacey,  89 
Penn.  St.  458.  A  railway  company  author- 
ized to  use  locomotives  is  not  responsible 
for  damages  occasioned  by  sparks  emitted 
from  an  engine  travelling  on  its  road,  pro- 
vided it  is  not  guilty  of  negligence,  and 
has  taken  due  precaution  to  prevent  injury 
from  fire.  Morris  &  Essex  R,  Co.  v.  State, 
36  N.  J.  L.  553.  The  emission  of  sparks 
from  an  engine  is  not  in  itself  illegal,  and 
the  loss  of  property  adjacent  to  the  road 
from  the  sparks,  apart  from  misuse,  is 
damnum  absque  injuria.  It  is  the  duty 
of  railroad  companies,  running  their  en- 
gines close  to  buildings,  to  use  the  utmost 
vigilance  and  foresight  to  avoid  injury. 
Every  known  sfifegnard  should  be  adopted, 
and  every  approved  invention  from  time 
to  time  should  be  used,  to  lessen  the 
danger.  The  best  precautions  in  use  should 
be  adopted.  It  was  held  not  to  be  error 
to  charge  that  "if  the  defendants  u.sed 
ordinary  skill  in  procuring  a  good  and 
safe  spark-catcher,  such  as  are  most  in  use 
in  the  country,  and  approved  by  experi- 
enced railroad  operators  and  mechanics, 
they  would  not  be  required  to  use  siny 


other  or  greater  care  or  skill  in  respect  to 
the  spark-catcher  used  by  them."  The 
evidence  of  the  practice  and  common  use 
of  a  stack  by  many  others  in  the  same 
business,  is  admissible  on  the  question  of 
the  safety  of  the  stack.  The  duty  of  the 
company  was  performed,  if  the  construc- 
tion of  the  stack  was  that  which  was  best 
adapted  to  the  purposes  in  known  prac- 
tical use.  Frankford,  &c.  Turnpike  Co.  v. 
Philadelphia,  &c.  R.  Co.,  54  Penn.  St. 
345.  Eunning  an  engine  through  a  village 
where  wooden  buildings  are  so  near  the 
track  as  to  be  exposed  to  fire  from  the 
sparks,  requires  a  higher  degree  of  care 
than  when  running  in  the  open  country. 
Under  such  circumstances,  and  after  the 
law  had  been  stated  in  effect  as  above,  an 
instruction  to  the  jury  that  the  plaintiff 
could  not  recover  if  the  engine  was  in  good 
order,  of  proper  construction,  and  used 
with  ordinary  care,  was  properly  refused. 
When  the  exposure  of  the  buildings  is 
increased  by  reason  of  a  wind  blowing 
towards  them  from  the  engine,  which  is 
standing  at  rest  upon  the  track,  the  cor- 
poration is  responsible  for  the  utmost 
vigilance  and  care.  Fero  v.  Buffalo,  &o. 
E.  Co.,  22  N.  Y.  209.  By  reasonable  care 
and  diligence  is  meant,  having  engines 
properly  constructed,  in  good  order,  with 
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In  an  Illinois  case,  in  an  action  for  the  burning  of  a  barn  caused 
by  sparks  from  the  defendant's  engine,  the  jury  were  instructed  that 


suitable  fixtures  for  preventing  injuries  by 
fire  ;  the  spark -catchers  such  as  are  known 
to  the  company  to  have  been  used  and 
approved  of,  and  best  calculated  to  prevent 
the  emission  of  sparks,  while  allowing 
sufficient  draught  to  create  steam  enough 
to  propel  the  engine  at  proper  speed;  and 
such  care  and  diligence  in  using  the  loco- 
motive upon  the  road,  as  would  be  exer- 
cised by  skilful,  prudent,  and  discreet 
persons, having  control  of  the  engine,  re- 
garding their  duty  to  the  company,  and 
having  a  proper  desire  to  avoid  injuring 
property  along  the  road.  Baltimore,  &c. 
B.  Co.  V.  Woodruff,  4  Md.  242.  A  rail- 
way comp^,ny  is  responsible  for  fires  caused 
by  the  careless  emission  of  sparks  in  the 
running  of  its  engines.  Huyett  v.  Phila- 
delphia, &o.  E.  Co.,  23  Penn.  St.  373. 
And  for  fires  caused  by  the  negligent  con- 
struction or'management  of  their  engines. 
Spaulding  v.  Chicago,  &c.  R.  Co.,  30  Wis. 
110.  Or  for  damages  resulting  from  fire 
communicated  from  cinders  emitted  from 
an  engine  operated  on  its  road,  in  conse- 
quence of  the  negligence  of  its  servants, 
or  a  defect  in  the  engine,  or  want  of  the 
best  contrivances  in  use  for  the  prevention 
of  the  spread  of  fire.  Jackson  v.  Chicago, 
&c.  R.  Co.,  31  Iowa,  176 ;  Kansas  Pacific 
R.  Co.  V.  Butts,  7  Kan.  308;  St.  Louis, 
&o.  R.  Co.  V.  Gilham,  39  111.  455;  Rood  v. 
New  York,  &c.  R.  Co.,  18  Barb.  (N.  Y.) 
80.  An  engine  which  throws  sparks  into 
a  meadow  one  hundred  feet  from  the  track 
is  not  provided  with  proper  appliances  for 
arresting  its  sparks.  Illinois  Central  R. 
Co.  V.  McClelland,  42  111.  355.  If  it  is 
relied  upon  by  the  company  as  a  ground  of 
defence  that  no  burning  sparks  could  reach 
so  far  as  to  set  fire  to  the  property,  evi- 
dence is  competent  to  show  that  the  same 
engine,  using  similar  fuel,  has  emitted 
burning  sparks  which  have  fallen  at  as 
great  a  distance  ;  and  if  evidence  has  been 
introduced  in  defence  to  show  that  other 
similar  engines  upon  other  roads  did  not 
emit  sparks  that  would  set  fire  to  build- 
ings, evidence  is  competent  in  reply  to 
show  that  such  engines  upon  one  of  said 
roads  have  emitted  sparks  which  set  fire  to 
objects.  Ross  v.  Boston,  &c,  B.  Co.,  6 
VOL.  III.  —  2 


Allen  (Mass.),  87.  The  jury  may  infer 
negligence  from  the  fact  that  fire  has  been 
scattered  along  by  an  engine,  where  there 
is  no  other  explanation  of  the  cause.  To 
rebut  that  inference,  the  railway  company 
should  show  the  use  of  the  best  machinery 
and  contrivances  to  prevent  fire  in  that 
particular  case,  and  that  competent  ser- 
vants were  employed.  Fjtch  fi.  Pacific  R. 
Co.,  45  Mo.  322.  The  fact  that  fire  was 
communicated  from  the  defendant's  engine 
to  the  plain titt's  grain,  with  proof  that 
this  result  was  not  probable,  from  the 
ordinary  working  of  the"  engine,  is  prima 
facie  proof  of  negligence  Sufficient  to  go  to 
the  jury.  In  .such  case,  the  finding  of  the 
jury  will  not  be  reviewed.  Hull  v.  Sacra- 
mento Valley  E.  Co.,  14  Cal.  388.  Where 
a  house  was  set  on  fire  by  sparks  from  an 
engine  on  a  dry  and  windy  day,  and  it 
appears  from  the  evidence  that  sparks  flew  i 
to  a  great  distance  from  defendant's 
engines  and  also  set  fire  to  several  fields 
and  fences  near  the  same  time  and  place, 
it  was  for  the  jury  to  say  whether  this  was 
sufficient  evidence  of  carelessness.  Huyett 
B.  Phila.,  &c.  R.  Co.,  23  Penn.  St.  373. 
If  it  appears  that  there  was  employed  a 
greater  amount  of  steam  than  was  neces- 
sary on  the  engine,  by  reason  of  which  an 
undue  quantity  of  sparks  was  emitted,  that 
will  constitute  negligence  on  the  part  of  the 
company,  if  such  unnecessary  employment 
of  the  steam  caused  the  destruction  of  prop- 
erty. Great  Western  R.  Co.  v.  Haworth, 
39  111.  346.  Witnesses  who  were  a  quarter 
of  a  mile  away  from  a  railroad-track  at  the 
time  a  train  passed,  about  fifteen  minutes 
afterwards  observed  fire,  and  going  to  the 
place,  found  it  was  burning  on  the  right  of 
way,  and  also  in  the  plaintiff's  field  about 
fifteen  j-ards  west  of  the  right  of  way.  The 
wind  was  blowing  from  the  ea.st,  and  the 
right  of  way  was  covered  with  very  dry 
grass  and  weeds.  There  was  no  fire  on  the 
east  side  of  the  track,  and  none  had  been 
observed  before  the  passage  of  the  train. 
It  was  held  that  this  was  evidence  enough 
to  submit  to  the  jury  on  the  question 
whether  the  fire  escaped  from  the  locomo- 
tive that  drew  the  train.  Redmond  v. 
Chicago,  &c.  R.  Co.,  76  Mo.  550,    In  a 
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if  the  engine  was  properly  constructed  and  supplied  with  aU  known 
and  usual  means  for  preventing  the.  escaping  sparks,  the  defendant 


Kansas  case,  it  appeared  that  the  engine  in 
passing  a  distance  of  a  few  miles  with  an 
oi-dinary  load,  set  the  adjacent  grass  and 
stubble  on  fire  sereral  times  ;  that  though 
this  engine  had  been  backward  and  for- 
ward over  the  same  road  during  all  of  that 
fall,  and  though  other  engines  were  passing 
»nd  i-epassing,  some  upon  the  same  day, 
yet  no  fires  had  been  communicated  other 
than  these  upon  this  day  from  this  engine : 
that  engines  in  good  order,  and  carefully 
managed,  seldom  communicated  fire  to 
the  adjacent  grass  and  stubble  ;  and  where 
it  appeared  that  something  was  seen  to  be 
thrown  out  of  the  smoke-stack,  and  fall 
into  the  neighboring  stubble,  and  almost 
immediately  the  stubble  was  in  a  blaze, 
and  thereafter  a  piece  of  coal  was  found 
surrounded  by  ashes  in  the  stubble,  and 
apparently  the  remnant  of  a  piece  of  coal 
six  inches  in  diameter,  which  had  been 
there  burning ;  and  where  the  conductor 
of  the  train,  at  the  first  statipn  after  pass- 
ing these  fires,  telegraphed  to  the  assistant 
superintendent  of  the  road,  "  that  the  en- 
gine was  setting  the  country  on  fire  ; "  and 
where  it  appeared  froib  the  testimony  of 
expei-ts  that  where  an  engine  starts  a  suc- 
cession of  fires,  and  others  operated  along 
the  same  road  under  similar  circumstances 
of  wind  and  weather  do  not  stait  any,  the 
diffe:?ence  can  be  reasonably  accounted  for 
only  upon  the  supposition  of  defects  in  the 
construction,  condition,  or  management  of 
the  engine  doing  the  damage, —  it  was  held 
that  a  verdict  finding  negligence  wpuld  be 
sustained,  although  several  competent  wit- 
nesses who  examined  the  engine  at  and 
shortly  after  the  fire  testified,  that  it  was 
in  perfect  order,  and  supplied  with  the 
best  appliances  for  preventing  the  escape 
of  fire,  and  that  the  engineer  was  compe- 
tent and  careful,  and  he  testified  that  he 
nsed  all  possible  care  and  precautions  to 
prevent  the  escape  of  sparks  and  fire  upon 
that  day;  and  although  there  was  no  direct 
testimony  contradicting  these  witnesses, 
and  that  it  was  impossible  for  any  one 
from  the  testimony  to  point  out  in  what 
respect,  if  at  all,  the  engine  was  defective, 
or  out  of  order,  or  the  engineer  guilty 
of  negligence.    Atchison,  &c.   R.   Co.  v. 


Campbell,  16  Kan.  200  ;  Kenney  v.  Han- 
nibal, &o.  K.  Co.,  70  Mo.  243.  Where 
the  issue  was,  whether  the  fii-e  which  de- 
stroyed plaintiflfs  barn  was  caused  by  neg- 
ligence of  the  defendant  in  running  its 
engine,  the  defendant  showed  that  the  en- 
gine was  a  perfect  one  in  all  respects,  and 
was  provided  with  all  suitable  appliances 
for  preventing  the  escape  of  fire  ;  and  the 
persons  in  charge  of  the  engine  at  the  time 
testified  that  it  was  run  in  a  careful  manner, 
and  that  the  spark-arresters  on  the  smoke- 
pipe,  and  in  the  fee-box,  were  both  closed, 
so  that  no  dangerous  coals  or  sparks  could 
escape  therefrom.  The  testimony  for  the 
plaintiff  was  not  only  that  the  bam  was 
found  on  fire  shortly  after  the  engine 
passed,  but  that,  at  the  time  of  such  pas- 
sage, the  engine  was  emitting  sparks,  in 
great  numbers,  and  coals  an  inch  or  more 
in  length  ;  that  some  of  these  struck  the 
bam,  and  some  went  under  it ;  that  coals 
of  a  similar  size  were  seen  immediately- 
after  on  the  track  and  on  the  snow  beside 
the  track,  in  the  immediate  vicinity  of  the 
barn ;  and  that  several  stumps,  a  short 
distance  from  the  bam  and  near  the  track, 
were  also  fo^nd  to  be  on  fire  a  short  time 
after.  Ofiicers  of  the  company  also  testi- 
fied that,  if  the  engine  had  been  properly 
run  and  cared  for,  no  coals  of  the  size  de- 
scribed could  have  escaped.  It  was  held 
that  the  court  did  not  err  in  refusing  a 
non-suit.  Brusberg  v.  Milwaukee,  &c.  E.. 
Co.,  55  Wis.  106.  The  plaintiflF  is  not  re- 
quired to  prove  which  one  of  the  defend- 
ant's engines  set  the  fire  complained  of. 
Bevier  v.  Delaware,  &c.  Canal  Co.,  13  Hun 
(N.  Y.),  254.  In  an  action  against  a  rail- 
way company  for  negligence  in  setting  a 
fire  to  cord-wood,  it  was  held  that  the  fact 
of  a  fire  having  occurred  in  the  woodyard 
previous  to  the  building  of  the  railway  was 
entirely  irrelevant.  Longabaugh  v.  Vir- 
ginia City,  &c.  E.  Co.,  9  Nev.  271.  For 
damages  done  to  tlie  land  itself,  as  well  as  - 
those  affecting  crops,  fences,  etc.,  by  fire 
caused  by  negligence,  the  person  who  was 
,in  the  actual  possession  and  occupancy  of 
the  land  may  recover  without  proof  of 
paper  title,  unless  the  defendant  show  an 
outstanding  adverse  title  to  the  land  higher 
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was  not  liable  unless  the  fire  was  caused  by  the  negligent  and  un- 
skilful management  of  the  engine-  by  the  defendant's  agents,  and 
they  were  required  to  find  speciially  whether  the  defendant  was 
guilty  of  negligence  which  caused  the  loss,  and^  if  so,  in'what  such 
negligence  consisted.  The  jury,  answering  the  first  question  affirma- 
tively, found  that  the  negligence  consisted  in  "  not  using  proper  pre- 
caution in  handling  the  engine  to  prevent  the  extraordinalry  escape 
of  eparks  in  passing  the  barn ; "  and  the  finding  was  held  to  be  sufifi- 
ciently  specific.^  ,     ' 

While  evidence  of  a  single  fire  may  not  be  sufficient  to  warrant  a 
finding  of  negligence,  yet  when  it  appears  that  at  or  about  the  same 
time  several  fires  are  caused  by  the  same  engine,  and  that  only  at  or 
about  that  time  were  any  fires  caused  by  such  engine,  although  used 
continuously  for  months,  and  also  that  an  engine  in  good  order  and 
properly  managed  does  not  ordinarily  cause  fires,  it  was  held  that  a 
jury  is  justified  in  finding  negligence ;  and  this  notwithstanding  it  is 
unable  to  point  out  specifically  wherein  the  negligence  consists.^  It 
is  competent  to-  show  the  manner  in  which  the  defendant's  engines 
emitted  fire  shortly. after  the  fire  in  question,®  and  it  is  not  necessary 
that  the  proof  should  show  from  which  engine  the  fire  escaped. 
Thus,  the  evidence  on  the  part  of  the  plaintiff  failed  to  identify  with 
certainty  the  particular  engine  which  emitted  the  sparks.  Evidence 
was  offered  on  the  part  of  the  company  to  show  that  all  its  engines 
were,  on  the  d?iy  of  the  fire,  provided  with  the  most  approved  appa- 
ratus to  prevent  the  escape  of  fire,  and  that  the  apparatus  was  in  good 
condition,  but  the  evidence  was' rejected  on  the  ground  that  it  ought 
to  be  limited  to  the  particular  engine  which  did  the  damage.  This 
was  held  erroneous.*    Proof  that  a  locomotive  did,  on  a  certain  day, 

than  a,  mere  possessory  one.     MoNarra  v.  the  owner.     Albert  v.   Northern  Centr^il 

Chicago,  &c.  R.  Co.,  41  Wis.  69.     In  an  R.  Co.,  98  Peiin.  St.  316.    When  the  facts 

action  to  recover  for  an  injury  to  the  free-  are  agreed,  what  constitutes  negligence  is 

hold,  plaintiff  must  show  sueh  title  as  en-  a  question'  of  law,  and  the  court  can  deter- 

titles  him  to  damages,  not  to  the- possession  mine  what  is  shown  in  the  facts  as  readily 

merely,  hut  to  the  freehold.    Miller  u.  Long  and  as  fully  as  the  district  court,     kansas 

Island  R.  Co.,  71  N,  Y.  380:    Where  a  per-  Pacific  R.  Co.  v.  Butts,  7  Kan.  309. 

son  brihgs  a  suit  to  recover  damages  for  a         i  Caswell  «.  Chicago  &  F.  W.  R,  Co., 

loss  by  fire  of  premises  whioh'he  alleges  to  42  Wis.  193. 

have  belonged  to  him,  the  defendant  may,  2  Missouri  Pacific  E.  Co.  ■».  Kincaid, 

in  order  to  contradict  the  allegations  of  29  Kan.  654. 

ownership,  put  in  evidence  the  record  of        »  Pittsburgh,  fco.  R.  Cb.B.Noel,  77Ind. 

a  judgment  recovered  by  another  party  110. 

against  an  insurance  company  for  the  loss.         *  Haley  o.   St.  Louis,  &c.  R.  Co.,  69 

This  is  sbme  evidence,  thoi^gh  not  strong  Mo.  614. 

or  important,  that  the  plaintiff  was  not 
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cause  two  or  more  fires  by  the  emission  of  sparks  therefrom,  and  that 
other  engines  of  the  same  company  passed  over  the  same  road  at  the 
same  place  all  that  fall,  prior  to  that  day,  under  like  conditions  of 
wind,  weather,  etc.,  without  causing  any  fires  at  or  near  that  place, 
is  some  proof  of  negligence  on  the  part  of  the  company  with  regard 
to  the  particular  engine  which  caused  the  fires,  —  either  that  it  was 
not  in  good  condition,  or  that  it  was  not  properly  managed.^  Where 
the  evidence  for  the  defendant,  as  to  the  construction  and,  condition 
ot  its  engines,  is  wholly  uncontroverted,  and  is  clear  and  decided  to 
the  point  that  they  were  properly  constructed  an|d  equipped,  and 
provided  with  all  the  most  modern  and  approved  appliances  for  pre- 
venting the  escape  of  fire,  it  is  error  for  the  court  to  submit  to  the 
jury  the  question  of  the  defective  condition  of  such  engines.* 

Where  a  railway  company  directed  its  servants  to  set  fire  to  the 
dry  grass  and  weeds  which  had  accumulated  on  its  right  of  way,  and 
in  the,  carrying  out  of  such  orders  the  fire  spread  to  the  premises  of 
an  adjacent  owner  and  destroyed  his  property,  it  was  held,,  in  a  suit 
to  recover  for  the  damage  occasioned,  that  any  statements  made  by 
the  company's  servants  while  engaged  in  the  performance  of  the  act, 
concerning  the  same,  were  admissible  in  evidence  against  the  com- 
pany, as  a  part  of  the  res  gestae?    The  fact  that  after  the  passage  of 

1  Atchison,  &c.  B.  C!o.  v.  Stanford,  12  that  engines  in  suitable  repair  and  of  proper 

Ean.  354.     The  charge  of  the  court  to  the  consj^nction  would  not  scatter  fire  so  as  to 

jury,  that  if  the  defendant  changed  the  endanger  property.     It  was  held  that  it 

smoke-stack  of   the  engine    that  caused  was  proper  for  plaintiffs  to  show  that,  at 

the  fire,  after  the  fire  occurred,  because  the  or  about  that  time,  defendant's  engines 

smoke-stack  was  worn  out  or  defective,  or  generally  and  habitually  scattered  fire  in 

for  greater  safety,  the  jury  might  consider  the  vicinity  of  said  property.    Cleavelands 

the  fact  in  determining  whether  the  en-  v.  Grand  TjTink  E.  Co.,  42  Vt.  449.     It 

gine  was  in  proper  condition  or  not,  was  seems  that  proof  that  the  engines  in  use 

not  erroneous  as  a  legal  proposition,  where  on  the  railroad  were  properly  inspected  as 

there  was  sufficient  Evidence  upon  this  sub-  often  as  once  in  two  days,  and  found  to  be 

ject  to  authorize  such  an  instruction.     St.  in  proper  ordei-,  is  sufficient,  although  it 

Joseph,  &o.  R.  Co.  v.  Chase,  11  Kan.  47.  does  not  come  down  to  the  very  moment 

■■'  Spai^lding  v.  Chicago,  &c.  E.  Co.,  33  that  the  fire  escaped  which  caused  the  in- 

Wis.  582.    In  a  Vermont  case,  the  plain-  jury,  and  show  that  at  that  time  there  was 

tiffs  claimed,  and  their  evidence  tended  to  no  defect  in   the  engine.      Spaulding  v. 

prove,  that  the  fire  by  which  their  prop-  Chicago,  &c.  B.  Co.,  30  Wis.  110. 
erty  was  destroyed  originated  by  fire  com-         ''  Ohio,  &c.  E.  Co.  v.  Porter,  92  111.  437. 

municated  by  the  engines  of  the  defendant.  A  complaint  alleged  that  the  defendant,  by 

The  defendant  gave  evidence  to  show  that  its  servants,  etc.,  negligently  set  fire  to  and 

its  engines  were  not  permitted  to  run  when  destroyed  the  plaintiffs  raspberry-patch, 

not  in  good  condition,  or  when  defective  in  It  was  proved  that  the  fire  was  started  by 

the  fire-pans,  dampers,  screen,  or  smoke-  means  of  a  burning  brand,  thrown  from  a 

stack,  which  are  the  only  places  where  fire  passing  locomotive  upon  the  defendant's 

can  escape.     The  plaintiffs  then  gave  evi-  own  land,  where  it  set  fire  to  the  grass, 

dence,  without  objection,  tending  to  show  and  the  fire  spread  to  the  raspberry-patch' 


SEC,  330.]      NEGLIGENCE  OP  THE  PROPEBTY-OWNBE. 


1595 


a  train,  dry  grass  and  other  Combustible  materials  were  discovered  on 
fire  along  the  line  of  a  railway  is  not,  of  itself,  evidence  of  negli- 
gence on  the  part  of  the  railway  company.^  But  in  connection  with 
evidence  showing  that  a  fire  might  have  been  caused  by  a  spark  from 
an  engine,  and  tending  to  disapprove  the  pr'esence  of  any  other  cause, 
it  will  warrant  a  conclusion  that  a  spark  did  escape.^  The  jury  are 
not  at  liberty  to  infer  negligence  6n  the  part  of  the  defendant,  from 
the  absence,  at  the  time  of  the  fire,  of  the  hands  employed  for  the 
purpose  of  repairs  on  the  section  of  the  road  where  the  fire  occurred, 
and  the  failure  by  the  company  to  assist  in  extinguishipg  it.* 

Sec.  330.  Negligence  of  the  Property-Owner.  —  The  owner  of 
lands  adjacent  to  a  railway  is  not  obliged  to  keep  his  lands  contigu- 
ous to  the  track  free  from  leaves  or  other  combustible  matter ;  he 
is  not  bound  to  guard  against  an  improper  or  negligent  use  of  loco- 
motives, and  is  not  bound  to  remove  combustible  material  from  his 
land  in  order  to  obviate  the  possible  or  even  probable  consequences 
of  the  company's  negligence.*    So  long  as  he  makes  a  proper  and 


which  it  adjoined.  It  was  not  shown  that 
the  person  who  threw  off  the  brand  was  in 
the  employ  of  the  defendant ;  hut  it  was 
proved  that  he  was  upon  the  engine,  and 
apparently  engaged  at  work  there,  with 
his  coat  off.  It  was  held  that  this  fairly 
raised  a  presumption  that  such  person  was 
in  the  employ  of  the  defendant,  and  was 
rightfully  engaged  at  work  upon  the  en- 
gine, in  absence  of  all  explanation.  Mo- 
Coun  V.  N.  Y.  Central  R.  Co.,  66  Barb. 
(N.  Y.)  338.  An  agent  having  testified 
positively  and  of  his  own  knowledge  that 
cei'tain  cotton  (for  the  negligent  burning 
of  which  the  action  was  brought)  belonged 
to  the  plaintiffs  jointly,  said  upon  his 
cross-examination,  "  my  books  show  how 
the  cotton  was  owned."  It  was  held  that 
objection  to  the  statement  d^f  the  witness, 
in  the  absence  of  his  books,  as  to  the  owner- 
ship of  the  cotton,  was  properly  overruled. 
Wilson  V.  Atlanta,  &c.  E.  Co.,  16  S.  C, 
587. 

1  Reading,  &c.  R.  Co.  v.  Latshaw,  93 
Fenn.  St.  449 ;  Karsen  v.  Milwaukee,  &c. 
B.  Co.,  29  Minn.  12.  Thus,  a  fire  broke 
out  on  the  defendant's  line,  about  fifteen 
feet  from  the  end  of  the  ties,  and  to  the 
leeward  of  the  track,  soon  after  the  passing 
of  a  train,  and  spread  to  the  adjacent  prem- 
ises of  plaintiff.    There  was  no  direct  evi- 


dence as  to  the  cause  of  the  fire,  or  the 
condition  or  management  of  the  engine ; 
but  the  plaintiff's  witnesses  testified  that  a 
high  wind  was  blowing  at  the  time  of  the 
fire ;  that  coals  were  found  at  the  spot 
where  it  originated,  although  no  wopd, 
but  only,  grass,  was  growing  there ;  and 
that  other  fires  broke  out  along  the  line  of 
the  railroad  immediately  after  the  passing 
of  the  same  train.  It  was  held  that  there 
was  evidence  to  go  to  the  jury  that  the  fire 
was  kindled  by  coals  from  the  engine,  and 
that  the  engine  was  defective.  Woodson 
c7.  Milwaukee,  &c.  B.  Co.,  21  Minn.  60. 

2  Wiley  V.  West  Jersey  E.  Co.,  44  N. 
J.  L.  247. 

'  Baltimore,  &o.  R.  Co.  v.  Shipley,  39 
Md.  251. 

*  Delaware,  &c.  R.  Co.  v.  Salmon,  39 
N.  J,  L.  299  ;  23  Am.  Rep.  214  ;  Salmon 
V.  Delaware,  &o.  B.  Co.,  98  N.  J.  L.  5 ; 
20  Am.  Rep.  356 ;  Philadelphia;  &c.  R. 
Co.  V.  Schultz,  93  Penn.  St.  341  ;  Jack- 
sonville, &c.  E.  Co.  *.  Peninsular  Land 
Co.,  27  Fla.  1,  157  ;  Pittsburgh,  &c.  R. 
Co.  V.  Jones,  86  Ind.  496  ;  44  Am.  Rep. 
334;  Richmond,  &c.  R.  Co.  v.  Medley,  75 
Va.  499 ;  40  Am.  Rep.  734  ;  Union  Pacific 
R.  Co.  V.  Arthur  (Col.  App.),  29  Pac. 
Rep.  1031  ;  Fort  Scott,  &c.  R.  Co.  v. 
Tubbs,  47  Kan.  630 ;  28  Pac.  Rep.  6^. 
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reasonable  use  of  his  property  he  ia  not  chargeable  with  negligence 
in  omitting  to  take  precautions  against  fire  from  the  engines  of  an 
adjoining  railroad.^  Thus,  where  the  contributory  negligence  charged 
consisted  in  permitting  an  accumulation  of  hay  and  shavings  between 
two  buildings  destroyed,  and  under  one  of  them,  which  was  set  upon 
blocks  two  and  one-half  feet  high,  and  with  the  side  next  the  track 
left  open  below  the  siUs,  it  was  held  that  the  question  of  contribu- 
tory negligence  should  be  submitted  to  the  jury.^  In  a  New  York 
case,  the  plaintiff  was  accustomed  to  stable  his  horse  in  a  barn  sit- 
uated within  about  two  feet  of  the  fence  beside  the  defendant's  road; ' 
the  bedding  and  manure  of  the  horses  were  thrown  out  of  a  window 
in  the  barn  near  the  track,  and  allowed  to  accumulate  during  a  hot, 
dry  season,  from  the  spring  until  in  July,  when  it  was  set  on  fire  by 
a  spark  from  one  of  defendant's  engines.  It  was  held  that  the  evi- 
dence of  contributory  negligence  on  the  part  of  the  plaintiff  was 
sufficient  to  require  the  question  to  be  submitted  to  the  jury.^  A 
person  is  not  bound  to  provide  appliances  to  prevent  fires  arising 
from  the, negligence  of  a  railway  company.* 

Damage  caused  by  fire  through  the  negligence  of  one  party,  but 


Where  a  barn  quite  near  a  railway  track 
was  negligently  burned  by  sparks  from  an 
engine,  it  was  held  not  evidence  of  con- 
tributory negligence  that  the  owner  suf- 
fered the  roof  to  be  in  such  condition  that 
it  was  more  liable  to  ^ke  fire  than  if  it 
had  a  secure  and  safe  roof.  Philadelphia, 
&c.  R.  Co.  V.  Henderson,  80  Penn.  St. 
182.  In  the  case  of  Sugarman  v.  Manhat- 
tan El.  E.  Co.,  16  N.  Y.  Snpp.  533,  fire 
fell  from  the  defendant's  elevated  road 
and  set  fire  to  plaintiffs  awning.  It  was 
held  that  the  fact  that  plaintiff,  when  she 
saw  it,  became  frightened  and  ran  away 
instead  of  trying  to  extinguish  it  did  not 
render  her  guilty  of  contributory  negli- 
gence, it  not  being  shown  that  she  could 
have  prevented  the  fire.  Mills  ».  Chicago, 
&c.  E.  Co.,  76  Wis.  422.  But  if  «  prop- 
erty-owner deliberately  neglects  to  put  out 
the  fire  when  he  cnnld  dx>  so,  he  has  no 
right  of  action  against  the  company. 
Eaton  V.  Oregon,  &c.  E.  Co.,  19  Oreg. 
391. 

1  Kellogg  V.  Chicago,  &c.  E,  Co.,  26 
Wis.  223.  One  whose  premises  adjoin  a 
railroad  is  not  chargeable  with  contribu- 
tory negligence  simply  because  he  took  out 


of  doors  and  used  upon  his  pi^mlses  an 
inflammable  article  necessary  to  be  used  in 
the  business  carried  on  on  the  premises,  to 
which,  through  the  negligence  of  the 
railroad  company,  fire  was  communicated 
by  sparks  from  one  of  its  engines ;  the 
mere  location  of  the  road  and  its  use  do 
not  operate  as  a  prohibition  upon  certain 
branches  of  induistry  in  its  vicinity  which 
may  be  endangered  by  such  use.  ,  Ealbfleish 
V.  Long  Island  K.  Co.,  102  N.  Y.  520. 
The  question  whether  the  mulching  of  the 
trees  in  an  orchard  with  manure,  and 
wrapping  them  with  diy  straw,  is  such 
contributory  negligence  as  will  defeat  a 
recovery  for  their  destruction  by  fire  set 
by  sparks  from  an  engine,  is  for  the  jury. 
Missouri  Pacific  E.  Co.  v.  Cornell,  30  Ean. 
35  ;  11  Am.  &  Eng.  R.  Gas.  56. 

2  Murphy  v.  Chicago,  &c.  E.  Co.,  45 
Wis,  222. 

«  Collins  V.  N.  Y.  Central  E.  Co.,  5 
Hun  (N.  Y.),  499;  affirmed,  71  N.  Y.  609. 

*  McLaren  v.  Canada  Central  E.  Co., 
32  U.  C.  C.  P.  324.  See  also  Eichmond, 
&e.  E.  Co.  V.  Medley,  75  Va.  499  ;  Phila- 
delphia, &e.  E.  Co.  V.  Henderson,  80 
Penn.  St.  182. 
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increased  through  the  negligence  of  the  party  suffering  the  loss,  may 
he  recovered  up  to  the  time  when  the  contributory  negligence  began 
to  affect  the  result ;  hence  there  was  error  in  the  charge  to  the  jury, 
when  it  would  be  understood  by  them  that,  if  the  plaintiff  neglected 
to  do  what  a  prudent  man  would  have  done  when  he  learned  of  the 
fire,  it  defeated  his  right  of  recovery  for  the  previous  as  well  as  sub- 
sequent damages.! 

If  a  person  places  cord-wood  upon  the  right  .of  way  of  a  railroad, 
under  contract,  express  or  implied,  with  the  company  so  to  do,  he 
does  not  thereby  contribute  to  an  injury  caused  by  the  destruction 
pf  the  wood  by  fire  communicated  from  a  passing  engine.^  The  fact 
that  the  plaintiff  had  not  ploughed  around  stacks,  so  as  to  prevent 
,  fire  from  reaching  them,  is  not  negligence  f&r  se.  Whether  it  amounts ' 
to  negligence  is  a  question  of  fact  to  be  determined  by  the  circum- 
stances of  the  case.*    Persons  who  live  near  raUroads  are  bound  to 


-  1  Stebbins  o.  Central  Vt.  R.  Cd.,  54 
Vt.  464. 

2  Pittsburgh,  &o.  R.  Co.  v.  Nelstm,  51 
Ind,  150. 

'  Earseii  o,  Milwaukee,  &c.  B.  Co.,  29 
Minn.  12  ;  Burlington,  &c.  R.  Co.  v. 
'Westover,  4  Neb.  268;  Lindsay  u.  Winona, 
&c.  B.  Co.,  29  Minn.  411 ;  Kansas  City, 
&c.  B.  Co.  V.  Owen,  25  Ean.  419 ;  Kansas 
Paciiio  R.  Co.  v.  Brady,  17  Kan.  380. 
Persons  occupying  farms  along  railroads 
are  entitled  to  cultivate  and  use  them  in 
the  manner  customary  among  farmers, 
and  may  recover  for  damages  by  fire 
caused  by  the  negligence  of  the  railway 
company,  although  they  have  not  ploughed 
up  the  stubble  or  taken  any  other  unusual 
means  to  guard  against  such  negligence. 
In  the  exercise  of  his  lawful  rights  every 
person  has  the  right  to  presume  that  every 
other  will  perform  his  duty  and  obey  the 
law,  and  it  is  not  negligence  for  him  to 
assume  that  he  is  not  exposed  to  danger 
which  can  only  come  to  him  through  a  dis- 
regard of  law  on  the  part  of  some  other 
person.  Where  sparks  from  the  defend- 
ant's engine  set  fire  to  dry  grass,  weeds, 
and  bushes,  suffered  to  remain  and  accu- 
mulate on  land  used  for  the  railway,  and 
the  fire,  spreading  upon  plaintiff's  lands, 
destroyed  his  property,  the  question 
whether  defendant  was  negligent  in  leav- 
ing its  land  in  that  condition.was  prop- 


erly left  to  the  jury.  It  was  not  error,  as 
against  defendant,  to  submit  to  the  jury 
the  question  whether  plaintiff  was  also 
negligent  in  not  ploughing  a  strip  to  pre- 
vent the  spread  of  flre.  The  fact  that  the 
fire  passed  through  intervening  fields  and 
destroyed  plaintiff's  property  does  not  ren- 
der the  damages  remote.  The  fact  that 
the  fire  would  not  have  spread  but  for  the 
dry  weather  and  strong  wind  does  not 
affect  defendant's  liability.  Tlie  drought 
and  high  wind  are  ordinary  and  not  extra- 
ordinary circumstances.  Kellogg  v.  Chi- 
cago, &c.  B.  Co.,  26  Wis.  223.  Compare 
Keese  v..  Chicago,  &c.  R.  Co.,  30  Iowa,  78, 
where  it  is  hgld  that  while  the  owner  of 
land  has  the  right  to  stack  his  grain  or 
hay  on  premises  adjacent  to  a  railway,  and 
thereby  only  takes  the  risk  of  accident  by , 
fire  not  occasioned  by  the  company's  negli- 
gence, yet  if  he  is  guilty  of  negligence 
himself  in  not  ploughing  around  the 
stacks,  or  in  omitting  to  do  such  acts  as 
would  have  protected  the  property  and 
prevented  the  loss,  this  would  be  a  case  of 
contributory  negligence,  and  he  would 
not  be  permitted  to  recover  against  the 
company,  although  it  were  also  guilty  of 
negligence  in  permitting  an  accumulation 
of  dry  grass  and  weeds  along  its  track, 
in  which  the  fire  was  ignited  by  sparks 
from  the  engine  of  a  passing  train. 
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take  notice  of  the  increased  danger  to  their  property  from  fire,  and 
to  exercise  a  proportionate  amount  of  care  to  protect*  it.^  And  per- 
sons occupying  farms  along  a  line  of  railway  are  entitled  to  cultivate 
them  in  the  usual  manner,  and  may  recover  damages  for  fires  caused 
by  the  negligence  of  the  railway  company,  although  they  have  not 
ploughed  up  the  dry  grass  or  taken  otlier  unusual  means  to  guard 
again'st  injuries  by  fire.^  In  an  action  against  a  railway  company  to 
recover  the  value  of  certain  stacks  of  oats,  destroyed  by  a  fire  set  by 
its  engine,  evidence  of  the  custom  of  the  neighborhood,  not  to  plough 
around  the  stacks,  is  not  competent  for  the  purpose  of  showing  a 
want  of  contributory  negligence.^  A  party  cannot  be  chargeable 
with  negligence  for  not  doing  that  which,  if  done,  would  afford  him 
no  protection;  and  evidence  tending  to  show  that  the  plaintiff's 
failure  to  plough  around  his  hay-stacks  did  not  contribute  to  the  loss 
is  admissible.*  The  fact  that  a  farmer  pernfits  dry  grass  and  other 
combustible  matter  to  remain  on  his  land  does  not  constitute  con- 
tributory negligence  on  his  part  so  as  to  prevent  him  from  recover- 
ing against  a  railway  company  for  the  destruction  of  property  there 
situate,  caused  by  fire  escaping  from  a  passing  train  and  driven  by  a 
high  wind  through  similar  combustible  matter  on  the  company's  right 
of  way  and  on  an  intervening  farm.^ 

Though  a  burning  railway-car  which  is  run  off  on  a  switch  to  save 
the  train  and  main  track  is  negligently  stopped  so  near  another's 

1  Kansas  Citj-,  &c.  E.  Co.  v.  Owen,  25  75  Va.  486.    Where  the  condnct  of  de- 
Kan.  419.  fendant's  agents  wag  the  immediate  and 

2  Snyder  v.  Pittsburgh,  &e.  E.  Co.,  11  proximate  cause  of  the  injury,  it  is  no 
W.  Va.  14.  defence  that  the  pliintiff  was  guilty  of 

'  Ormond  v.  Central  Iowa  E.  Co.,  58  remote  negligence  in  leaving  grass  in  the 

Iowa,  742.  fence-comers  adjacent  to  the  road,  whereby 

*  Lewis  V.    Chicago,   &c.   E.   Co.,    57  the  fire  was  kindled.     Fitch  v.  Pacific  R. 

Iowa,  127.  Co.,  45  Mo.  322.     The  damages  are  not 

6  Palmer  v.  Missouri  Pacific  E.  Co.,  76  too  remote  where  the  property  consumed 

Mo.  217;  Erd  v.  Chicago,  &c.  K.  Co.,  41  was  separated  from  the  track  by  a  strip  of 

Wis.  65;  Pittsburgh,  &c.  R.  Co.  v.  Hixon,  ground  forty  or  fifty  yards  wide,  where  the 

79  Ind.  111.     Negligence  of  the  plaintiff,  plat  was  covered  with  dry  grass  and  other 

to  release-  the  defendant   from  liability,  combustible  matter.  Clemens  v.  Hannibal, 

must  he  the  proxirAote  caiise  of  the  iry'ury ;  &c.  R.  Co.,  53  Mo.  366.     In  case  of  fire 

and  the  negligence  of  a  railway  company  communicated  because  of  dry  grass  and 

in  leaving  dry  grass  and  weeds  upon  its  weeds  accumulating  upon  the  right  of  way, 

right  of  way,  whereby  a  fire  was  commu-  the  question  of  comparative  negligence  on 

nicated  to  the  field  of  the  plaintiff,  was  the  part  of  the  plaintiff  and  the  company, 

the  proximate  cause  of  the  injury.    Flynn  in  respect  to  the  accnmulation  of  such 

V.  San  Francisco,  &e.  R.  Co.,  40  CaL  14  ;  combustible  material,  is  a  question  of  fact 

Pittsburgh,  &c.  R.  Co.  v.  Jones,  86  Ind.  properly  left  to  the  jury.     Illinois  Central 

496  ;  Palmer  v.  Missouri,  &e.  R.  Co.,  76  R.  Co.  v.  Nunn,  61  111.  78. 
Mo.  217 ;  Richmond,  &c.  R.  Co.  v.  Medky, 
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property  as  to  iguite  and  consume  it,  the  company  is  not  liable  for 
the  injury,  if  the  owner  of  the  property,  or  his  agents  or  employes 
having  charge  of  it,  are  present  and  can  save  it,  but  refuse  to  do  so ; 
or  if  they  arrive  after  the  property  is  on  fire  they  must  save  what 
they  can,  or  that  omitted  to  be  saved  will  go  in  mitigation  of  the 
damages ;  but  agents  or  employes  of  the  owner  in  other  business, 
not  connected  with  the  property,  are  under  no  legal  obligation  to 
protect  it,  and  their  omission  to  do  so  is  not  contributory  negligence 
on  the  part  of  the  owner.^  But  the  fire  having  originated  thir);y  or 
forty  rods  from  the  plaintiff's  land,  and  the  only  evidence  bearing  on 
his  negligence  being  that  he  saw  smoke  rising  from  defendant's 
track  on  two  or  three  days,  —  the  last  time  being  eight  days  before 
his  property  was  burned,  —  and  took  no  measures  to  have  the  fire 
extinguished,  it  was  held  that  this  would  not  sustain  a  finding,  of 
I  contributory  negligence.^  But  where  fire  is  communicated  to  a  build- 
ing, the  owner  cannot  recover  for  the  loss  of  such  property,  if  he  could 
easily  and  without  danger  have  saved  it  from  destruction.^  But  he  is 
not  bound  to  use  extraordinary  means  to  extinguish  or  prevent  the 
spread  of  the  fire.* 

The  fact  that  the  building  would  not  have  been  set  on,  fire  if  the 
plaintiff  had  not  left  a  window  open  facing  the  railway  is  not  a  de- 
fence. Thus,  in  an  action  against  a  railway  company,  by  the  owner 
of  land  lying  contiguous  to  the  defendant's,  track,  to  recover  damages 
for  the  burning  of  a  house  situated  on  the  land,  and  of  personal 
property  therein  belonging  to  him,  alleged  to. have  been  caused  by 
sparks  escaping  from  the  locomotiv^  used  by  the  defendant,  which 
was  not  provided  with  a  sufficient  spark-arrester,  the  jury,  with  their 
verdict  for  the  plaintiff,  found  specially  that  the  plaintiff's  house 
was  set  on  fire  by  sparks  emitted  from  the  smoke-stack  of  an  engine 
which  was  provided  with  an  improper,  defective,  and  unsafe  spark- 
arrester  ;  that  if  the  engine  had  had  a  proper  spark-arrester  the 
burning  could  not  have  occurred ;  that  the  sparks'  entered  an  unoc- 
cupied upper  room  of  the  liouse,  through  a  window  fronting  on  the 
track,  left  open  by  the  plaintiff;  and  that  though  the  opening  of  the 
window  contributed  to  the  burning,  yet,  as  the  plaintiff  did  not  know 
of  the  use  or  presence  of  the  defective  engine,  he  Vi^as  not  guilty  of 

1 
I  St.  Louis,  &o.  E.  Co,  V.  Hecht,  38         *  Chicago  &  Alton  R.  Co.  v.  Pennell, 

Ark.  357.  94  111.  448. 

8  McNarra  v.  Chicago,  &c.  K.  Co.,  41         *  Bevier  v.  Delaware,  &c.  Co.,  13  Hun 

Wis.  69.  (N.  y.),  254. 
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negligence  iii  having  the  window  open.  It  was  held  that  the  defend-^ 
apt  was  not  entitled  to  judgment  on  the  special  -verdict.^  In  the 
absence  of  evidence  tending  to  show  whether  the  plaintiff  was  or 
was  not  negligent,  the  court  should  direct,  and  the  jury  should  find, 
that  he  was  not  negligent.*  Where  a  party  erects  his  building  at  a 
reasonably  safe  distance  from  the  railroad  track,  he  cannot  be  held 
guilty  of  negligence  because  it  is  so  situated  as  to  be  liable  to  be  set 
on  fire  by  another,  subsequently  erected  in  dangerous  proximity  to  the 
track.*  And  where  a  railway  is  constructed  at  such  a  distance  from 
a  building  that  it  is  not  likely  to  be  set  on  fire  by  sparks  from 
engines  properly  constructed,  it  is  not  negligence  in  the  owner  not  to 
remove  the  building.* 

The  erection  of  buildings  by  the  permission  of  a  railroad  company 
within  the  line  of  its  roadway  by  other  parties,  for  convenience  in 
delivering  and  receiving  freight,  is  not  inconsistent  with  the  purposes 
for  which  the  charter  was  granted ;  and  a  license  by  the  company  to 
such  other  parties  is  admissible  to  show  its  consent  to  the  occupation 
of  its  premises.*  A  pai-ty  who  erects  a  building  on  or  near  a  rail- 
way track  knows  the  dangers  incident  to  the  use  of  steam  as  a  motive 
power,  and  must  be  held  to  assume  some  of  the  hazards  connected 
with  its  use  on  such  thoroughfares.  While  he  has  the  right  to  erect 
a  building  near  tte  track,  and  in  an  exposed  position,  yet  if  he  does 
so,  he  is  bound  to  a  higher  degree  of  care  in  providing  proper  means 
to  protect  his  property  from  fire  than  a  person  in  a  less  exposed  posi- 
tion, and  is  also  required  to  use  all  reasoijable  means  to  save  his 
property  in  case  a  fire  should  occur.^ 

Warehousemen  who  have  authorized  the  use  of  a  locomotive  on 
their  premises,  and  have  known  of  its  use  and  acquiesced  in  it,  have 
no  right  of  action  for  damage  done  to  their  property  by  fire  set  by 

I 

1  Louisville,  &c.  E.  Co,  v.  Bicbardson,  its  route,"  it  was  held  that  the  phiase 

66  Ind.  43.                                    '  "  along  its  route  "  means  in  proximity  to 

^  Central  Braneh  Union  Pacific  E.  Co.  the  raUa  upon  which  the  locomotive-en- 

V.  Hotham,  22  Kan.  41.  gines  run  ;  and  that  the  corporation  is 

'  Toledo,  &c.  E.  Co.  b.  Maxfield,  72  liable  for  such  an  injury  to  buildings  or 

111.  95.  other  propei-ty  along  its  route,  whether 

*  Caswell  I).  Chicago,  &c.  E.  Co.,  42  they  are  outside  of  the  lines  of  its  road- 

Wis.  193.    Where  a  statute  provides  that  way  or  lawfully  within  those  lines.    Grand 

"  when  an  injury  is  done  to  a  building  or  Trunk  E.   Co.  v.  Eichardson,  91  U.  S. 

other  property  by  fires  communicated  by  a  454. 

locomotive-engine  of  any  railroad  corpora-  '  Grand  Trunk  E.  Co.  v.  Richardson, 

tion,  the  corporation  shall  be  responsible  91  TT.  S.  454. 

in  damages  for  such  injury,"  and  have  an  «  Chicago  &  Alton  E.  Co.  ».  Pennell, 

insurable  interest  in  such  property  "  along  94  111448. 
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sparks  from  such  engine.  Thus,  the  owners  of  a  warehouse  owned 
a  railway  track  runniiig  on  their  own  premises  near  it,  and  employed 
a  railway  company  to  send  an  engine  to  draw  ears  over  it  for  their 
accommodation.  The  engine  threw  off  sp9,rks  badly,  and  this  they 
observed  and  complained  of,  but  nevertheless  continued  to  make  use 
of  it  for  a  long  time.  At  last  the  warehouse  was  burned  by  sparks 
emitted  from  the  engine,  and  it  was  held  that  the  plaintiff  had  no 
redress  therefor,  as  he  had  virtually  licensed  the  use  of  the  defective 
engine.^ 

Seo.  331.  Statutory  Liability.  —  In  some  of  the  States  it  is  pro- 
vided by  statute  that  the  fact  that  a  fire  is  set  by  sparks,  etc.,  from 
an  engine  shall  be  prima  facie  evidence  of  negligence.  But  this 
merely  makes  proof  of  the  communication  of  fire  evidence  sufficient, 
in  the  absence  of  proof  that  the  company  was  not  in  fact  negligent, 
to  warrant  a  verdict  against  the  company.^    It  is  not  sufficient,  to 

^  Spear  v.  Marquette,  &c.  R.  Co.,  49 

Mich.  246,     -, 

2  Pittsburgh,  &c.  K.  Co.  v.  Campbell, 

86  111.  443  ;  Chicago,  &e.  E.  Co.  v.  Clam- 
pit,  63  111.  95 ;  Small  v.  Chicago,  &c.  B. 

Co.,  50  Iowa,  338;  Slosson  «.  Burlington, 

&o.  R.  Co.,  51  Iowa,  294;  Philadelphia, 

&,a.  R.  Cq.  ».  Stabbing,  62  Md.  504;  An- 
napolis, &o.  E.  Co.  «.  Gantt,  39  Md.  115  ; 

Baltimore,  &c.  R.  Co,  v.  Shipley,  39  Md. 

251  ; ,  Karseu  v.  Milwaukee,  &c.  B.  Co., 

29  Minn.  12  ;  7  Am.  &  Eng,  R.  Cas.  501 ; 

Sibilrud  v.  Minneapolis,  &c.  R.  Co.,  29 

Minn.  58;  Johnson  v.  Chicago,  &c.  R.  Co., 

31  Minn.  57  ;  13  Am.  &  Eng.  R.   Cas. 
■  460 ;  Fitch  v.  Pacific  R.  Co.,  45  Mo.  325; 

Bedford  v.  Hannibal,  &c.  R.  Co.,  46  Mo. 

456 ;  Burlington,  &o.  R.  Co.  v.  Westover, 

4  Nelj.  268  ;  Longabangh  v.  Virginia  City 

R.  Co.,  aiTev.  271;  Anderson  w.  Wasatch, 

&o.  R.   Co.,  2   Utah,  518  ;  ^paulding  v. 

Chicago,   &o.    R.   Co.,   30  Wis.   110;    1 

Thompson  on  Neg.,  p.  153,  §  3  ;   5  U.  S. 

Stat,  at  Large,  306.     See  also  Denver,  &c . 

R.  Co.  i>.  DeGraff  (Col.  App.),   29  Pac 

Rep.  664,  holding  that  plaintiff  is  not  re- 
quired tq  prove  nflgligence,  but  he  must 

prove  the  fact  of  injury,  and  show  that  the 

fire  originated  from  one  of  defendant's  loco- 
'  motives.    The  statutory  presumption  ren- 
ders an  allegation  of  negligence  on  the 

part  of  the  company  unnecessary  in  the 

petition  or  complaint.     Engle  v.  Chicago, 

&c.  "^.    Co.   (Iowa),  37  N.  W,  Rep.  6  j 


Smith  V.  Humeston,  &c.  R.  Co.,  78  Iowa, 
583.  Evidence  that  tire  started  in  a  field 
about  116  feet  from  the  track  a  few  min- 
utes after  a  train  passed  by,  and  ):hat  no 
other  fire,  or  person  setting  fire,  was  seen 
near  there  on  that  day  is  sufficient  to  prove 
prima  facie  that  the  locomotive  was  the 
origiQ^  of  the  fire.  Greenfield  v.  Chicago, 
&p.  R.  Co.  (Iowa),  49  N.  W.  Rep.  95. 

In  Mississippi  and  Georgia,  the  statu- 
tory presumption  extends  to  all  cases  of 
injury  whether  by  fire  or  otherwise.  Louis- 
ville, &c.  R.  Co.  V.  New  Orleans,  &o.  R. 
Co.,  67  Miss.  399;  Mobile,  &c.  R.  Co.  v. 
Dale,  61  Miss.  206 ;  20  Am.  &  Eng.  R. 
Cas.  651 ;  Vicksbui;gh,  &o.  R.  Co.  v. 
Phillips,  64  Miss.  693  ;  30  Am.  &  Eug.  R. 
Cas,  587  ;  Columbus,  &o.  R.  Co.  v.  Ken- 
nedy, 78  Ga.  646  ;  31  Am;  &  Eng.  R.  Cas. 
92;  Central  R.  Co.  ii.  Brinson,  64  Ga. 
475  ;  8  Am.  &  Eng.  R.  Cas.  337  ;  Jones 
V.  Bond,  40  Fed.  Rep.  281,  Proof  by  the 
testimony  of  the  engineer  and  the  fire- 
man that  the  day  after  the  injury  the  en- 
gine was  in  perfect  order,  and  that  the 
engine  had  be?n  properly  handled  at  the 
time  of  the  alleged  injury,  is  not  conclusive 
to  rebut  the  statutory  presumption,  where 
it  appears  that  each  of  the  witnesses  had 
only  made  a  cursory  examination  of  the 
engine  in  oiling  it  and  cleaning  it  out., 
Hoffman  v.  Chicago,  &c.  B.  Co.,  43  Minn. 
334. 
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rebut  this  presumption,  for  the  company  to  show  that  its  engines 
were  provided  with  the  best  and  most  approved  appliances ;  but  it 
must  also  show  that  they  were  properly  and  carefully  managed,^ 
and  that  its  roadway  was  kept  clear  of  dry  and  combustible  matter.^ 
In  such  cases  it  is  sufiBcient  for  the  plaintiff  to  show  that  the  fire 
was  set  by  the  company's  engines,  etc.,  and  the  burden  is  thrown 
upon  the  company  of  showing  that  it  was  not  set  by  its  negligence.^ 
In  some  of  the  States  railway  companies  are  made  liable,  irrespec- 
tive of  the  question  of  negligence,  for  fires  set  by  their  engines,  and 
as  a  compensation  for  this  extraordinary  liability  are  given  an  insur- 
able interest  in  such  property  ;  and  these  statutes  have  been  held  to 
be  constitutional,  even  in  their  application  to  corporations  estab- 
lished before  the  statute  was  passed,  and  although  damages  for  the 
risk  of'  fire  were  considered  when  the  land  was  taken.*  Where  the 
statute  extends  to  "  buildings  or  other  property,"  it  covers  woodlands 
or  growing  trees,*  and  other  property  real  or  personal,^  and  embraces 
all  property  destroyed  by  the  fire  first  communicated  by  such 
engines.^  Under  these  statutes  the  plaintiff  is  only  required  to  show 
that  the  fire  was  communicated  from  the  defendant's  "  engines ; '' 
and  no  degree  of  care  on  the  part  of  the  defendant  will  defeat  it-s 

1  St.  Louis,  &c.  B.  Co.  V.  Funk,  85  111.  liable  for  losseB  by  fire  from  its  engines, 

460.    To  rebut  the  presumption,  the  com-  whether  they  are  the  result  of  its  negligence 

pany  must  show  not  only  that  the  engine  or  not,  and  which  gives  the  company  an 

was  equipped  with  the  most  approyed  ap-  insurable    interest  in  the  property,   the 

pliances,  but  also  that  they  were  in  proper  company  is  not  entitled  to  a  reduction  of 

order  and  repair  at  the  time,  that  there  damages  to  the  extent  of  the  insurance  on 

was  no  negligence  in  their  use,  and  that  the  property  paid  to  plaintiff  by  his  insur- 

the  engine  was  managed  by  a  skilled  en-  ers.     Began  v.  New  York,  &c.  R.  Co.,  60 

gineer.     Missouri  Pac.  E.  Co.  v.  Texas,  Conn.  124.     See  also  Connecticut  Mut.  L. 

ic.  E.  Co.,  41  Fed.  Rep.  917  ;  Chicago,  Ins.  Co.  v.  New  York,  &c.  E.  Co.,  25 

&c.  E.  Co.  V.  Goyette,  133  III.  21.  Conn.  265. 

^  Pittsburgh,  &c.  R.  Co.  v.  Campbell,  '  Ross  v.  Boston,  &c.  R.  Co.,  6  Allen 

86  111.  443.'  (Mass.),   87;   Pratt  ».  Atlantic,  &o.  E. 

5  Annapolis,  &c.  E.  Co.  v.  Gantt,  39  Co.,  42  Me.  579  ;  Grissell  v.  Housatonic, 

Md.  115  ;  Sibilrud  v.  Minneapolis,  &c.  E.  &c.  E.  Co.,  54  Conn.  447. 

Co.,  29  Minn.  58  ;  Campbell  v.  St.  Louis,  »  Ross  ti.  Boston,  &c.  R.  Co.,  6  Allen 

&o.  E.  Co.,  58  Mo.  498  ;  Coates  v.  West  (Mass.),  87;  Haseltine  v.  Concord,  &o.  E. 

Jersey  B.  Co.,  44  N.  J.  L.  247;  Anderson  Co.,  64  N.  H.  545  (liable  for  wood  or  coal 

u.  Wasatch,  &c.  R.  Co.,  2  Utah,  518.  deposited  by  dealer  near  the  track).     But 

*  Lyman  v.  Boston,  &o.  E.  Co.,  4  Cush.  see,  amtra,  holding  that  it  does  not  apply 

(Mass. )  288  ;  Pierce  v,  Worcester,  &c.  E.  to  movable  property,  Chapman  v.  Atlantic 

Co.,  105  Mass.  199;  Grissell  v.  Housatonic  &c.  E.  Co.,  37  Me.  92,  —  as,  a  lot  of  cedar 

E.  Co.,  54  Conn.  447  ;  32  Am.   &  Eng.  posts    cut   and   piled  near  the  railway. 

E.  Cas,  349 ;  Bodemacher  v.  Milwaukee,  Pratt  v.  Atlantic,  &c.   R.   Co.,   42  Me. 

&c.   E.  Co.,  41  Iowa,  297.     But  under  579. 

the  Connecticut  statute  (Gen.  St.  Conn.,  '  'Hart  v.  Western  R.   Co.,  18  Met. 

§  3581)  which  makes  a  railroad  company  (Mass.)  99. 
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liability  ;  the  comp?iny's  liability  is  that  of  insurer,  and  the  contribu- 
tory negligence  of  the  plaintiff,  unless  it  amounts  to  actual  fraud  by 
an  intentional  exposure  of  the  property,  will  not,  therefore,  operate 
as  a  defence.'^ 

In  the  Kansas  statute,  it  is  provided  that  if  the  plaintiff  recover  in 
an  action  against  the  company  for  loss  by  fire,  "  there  shall  be 
allowed  him  by  the  court  a  reasonable  attorney's  fee,  which  shall 
become  a  part  of  the  judgment.  But  this  does  not  authorize  the 
court,  after  the  jury  has  returned  a  verdict  in  plaintiff's  favor,  to 
assess,  on, motion,  an  amount  as  attorney's  fee ;  the  question  as  to 
what  is  a  reasonable  attorney's  fee  is  one  of  fact  for  the  jury.^  The 
amount  allowed  for  such  fee,  when  found,  is  a  part  of  the  judgment  in 
plaintiff's  favor,  and  need  not  be  separately  found  by  the  jury,  except 
in  answer  to  a  special  interrogatory.  A  fire  caused  by  the  negligence 
of  the  company's  servants  in  burning  material  on  the  right  of  way  is 
within  the  statute,  the  language  providing  for  liability  for  injuries 
sustained  as  a  result  of  fire  caused  by  the  operation  of  a  raihoad.* 

Proof  that  the  fire  occurred  while  the  engine  was  running  at  a 
rate  of  speed  greater  than  that  allowed  by  law  does  not  of  itself 
establish  the  liability  of  the  company.  As  in  other  cases  the  plain- 
tiff must  show  that  the  violation  of  law  was  the  proximate  cause  of 
the  injury;  that  the  injury  would  not  have  occurred  but  for  the 
violation  of  the  statute.  If  the  unlawful  rate  of  speed  necessitated 
greater  steam  pressure,  and  an  unusual  number  of  sparks  were  thrown 
out  in  consequence,  the  jury. might  very  properly  find  that  the 
unlawful  rate  of  speed  was  the  proximate  cause  of  the  injury.  But 
there  is  no  reason  in  holding  that  the  mpre .  fact  that  the  company 
was  violating  a  statute  at  the  time  the  fire  occurred  is  sufficient  to 
establish  its  liability,  and  where  there  is  no  other  proof  than  this  the 
case  should  not  go  to  the  jury.^ 

1  Rowell  w.'Eailroad  Co.,  .57  N.  H.  132.         «  Missouri  Pacific  K.  Co.  v.  Henning, 

See  also  as  to  statutory  liability  for  fire,  48  Ean.  465  ;  29  Pac.  Rep.  597- 
Haseltine  o.  Concord  E.  Op.,  64  N.   H.         *  Missouri  Pacific  R.  Co.  v.  Ca(ly,  44 

545.  Kan.  633,  636  ;  24  Pac.  Rep.  1088. 

"  Ft.  Scott,  ^&c.  R.  Co.  If.  Tubbs,  47         '  Brusberg  v.  Milwaukee,  &c.  R.  Co., 

Kan.  630  ;  Missouri  Pacific  B.  Co.  v.  Lea,  60  "Wis.  231  ;  2  Am.  &  Eng.  R.  Cas.  264. 

47  Kan.  268  ;  27  Pac.  Rep.  987;  Gen.  St.  In  the  case  of  Martin  v.  West,  &c.  R.  Co., 

Kan.   (1889),  §  1322;  Laws  of  1885,  c.  23  Wis.  437,  Dixon,  J.,  speaking  for  the 

155,  §  2.     Such  fees  can  only  be  allowed  court  said  :  "  We  have  no  doubt  that  the 

when  they  are  asked  for  in  the  petition  danger  to  buildings  and  other  adjacent 

or  complaint,  and  the  question  submitted  property  liable  to  injury  and  destruotidn 

in  trying  the  case  on  its  merits.    Ft.  Scott,  by  fire  caused  by  the  emission  of  coals  and 

&c.  R.  Co.  V.  Karracker,  46  Kan.  511.  sparks  from  the  engine  in  rapid  motion 
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Sec.  332.  Remote  Pires.  — A  railway  company  is  not  excused 
from  liability  because  the  fire  injuring  or  destroying  the  plaintiff's 
property  first  fell  upon  the  land  of  another,  and  from  thence  was 
communicated  to  the  plaintiff's  land  by  means  of  dry  grass,  sttibble, 
or  other  combustible  materials,  ■  or  even  passes  over  the  land  of 
several  intervening  owners  before  it  reaches  the  plaintiff's  land,  at 
a  great  distance  from  the  point  where  it  was  first  kindled.^  Thus, 
where  a  spark  from  a  locomotive  set  fire  to  grass  near  the  track  and 
spread  in  a  direct  line,  without  break,  across  land  of  several  different 
proprietors,  and  a  highway,  to  the  plaintiff's  woodland  half  a  mile 
away,  it  was  held  responsible  for  the  injury.^  So,  where  a  fire  was  set 
by  sparks  from  a  locomotive-engine  to  wood  piled  against  a  freight- 
house  at  the  railroad-station  in  a  village,  which  consumed  the  freight- 
house  and  spread  to  and  injured  the  station-house,  which  was  thirty 
feet  distant  from  the  freight-house,  and  a  dwelling-house  about  six- 


was  one  of  the  mishaps  which  the  stat- 
ute limiting  the  rate  of  speed  throngh 
eities  and  villages  was  designed  to  prevent, 
and  are  therefore  of  the  opinion  that  for 
losses  so  occasioned  by  trains  moving  at  a 
greater  rate  of  speed  than  the  statute  pre- 
scribes, the  company  is  responsible."  But 
in  each  of  these  cases  the  rule  of  the  text 
was  fully  sustained.  See  also  Chicago,  &c. 
E.  Co.  V.  Goyette,  133  111.  21. 

1  Atchison,  &c.  R.  Co.  v.  Bates,  16 
Kan.  252  -^  Pennsylvania  E.  Co.  v..  Hope, 
80  Penn.  St.  373;  Butcher  u.  Vaca,  &c.  R. 
Co.,  67  Cal.  518  ;  22  Am.  &  Eng.  R.  Cas. 
644 ;  Louisville,  &c.  R.  Co.  v.  Ehlert,  87 
Ind.  339  ;  11  Am.  &  Eng.  R.  Cas.  61  ; 
Toledo,  &c.  R.  Co.  v.  Knoxfield,  72  111. 
95  ;  Pennsylvania  R.  Co.  v.  Lacey,  89 
Penn.  St.  458 ;  "Webb  v.  Rome,  &c.  R. 
Co.,  49  N.  Y.  420  ;  Field  v.  N.  Y.  Cen- 
tral R.  Co.,  32  N.  Y.  339 ;  Troxler  v. 
Richmond,  &e.  R.  Co.,  74  N.  C.  377; 
Burlington,  &c.  E.  Co.  v.  Westover,  4 
Neb.  268  ;  Kellogg  v.  Chicago,  &o.  R.  Co., 
26  Wis.  223  ;  Hoyt  ».  JefiFers,  30  Mich. 
181 ;  Toledo,  &c.  E.  Co.  v.  Mathersbaugh, 
71  111.  572;  Fent».  Toledo,  &c.  E.  Co., 
59  111.  349  ;  McCoun  v.  New  York  Cen- 
tral R.  Co.,  66  Barb.  (N.  Y.)  338;  Atchi- 
son, &o.  R.  Co.  V.  Stanford,  12  Kan.  354; 
Delaware,  &c.  R.  Co.  «.  Salmon,  39  N.  J. 
L.  299  ;  23  Am.  Rep.  214;  38  N.  J.  L.  ^; 
20  Am.  Rep.  356 ;  Kuhn  v.  Jewett,  32  N.  J. 
Eq.  647 ;  St.  Joseph,  &c.  R.  Co.  v.  Chase, 


11  Kan.  47;  Milwaukee,  &c.  R.  Co.  v. 
Kellogg,  94  U.  8.  469 ;  Philadelphia,  &c. 
R.  Co.  V.  Constable,  39  Md.  149;  Bal- 
timore, &c.  R  Co.  V.  Shipley,  39  Md.  251; 
White  V.  Colorado,  &c.  R.  Co.,  5  Dill. 
(U.  S.)  428;  Smith  v.  London,  &c.  Ry. 
Co.,  L.  R.  5  C.  P.  98. 

2  Perley  v.  Eastern  R.  Co.,  98  Mass. 
414.  ~  Where  there  is  evidence  that  after 
the  fire  started  on  defendant's  right  of  way, 
the  wind  changed,  thereby  sweeping  the 
fire  on  to  plaintiff's  property,  it  is  for  the 
jury  to  say  whether  the  fire  set  by  defend- 
ant was  the  proximate  or  remote  cause  of 
the  injury.  Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252  ;  47  N.  W.  Rep.  972. 
See  also  Green  Ridge  R.  Co.  v.  Biinkman; 
64  Md.  52 ;  20  Atl.  Rep.  1024  (fire  com- 
mencing after  it  was  supposed  to  have 
been  extinguished  —  question  left  to  the 
jury  as  to  the  efficient  cause  of  the  injur}'). 
The  controversy  between  some  of  the 
authorities  as  to  liability  for  the  conse- 
quences of  extended  fires  arises  in  a  measure 
from  a  misapprehension  of  the  doctrine  of 
proximate  cause.  The  defendant's  wrong- 
ful act  may  be  the  proximate  cause  of  an 
injury  which  could  not  have  been  foreseen 
or  anticipated ;  the  only  criterion  is 
whether  an  efficient  cause  intervened  be- 
tween the  wrongful  act  and  the  injury 
complained  of.  See  arnle,  §  319,  16  Am.  & 
Eng.  Ency.  Law,  pp.  436  a  seq. 
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teen  hundred  feet  distant  from  the  station-house,  and  seven  hundred 
and  forty  feet  from  the  track,  caught  fire  from  sparks  wafted  from  this 
conflagration,  and  was  injured,  it  was  held  that  the  railroad  company 
was  liable  for  the  injury.^  So  it  has  been  hMd  liable  for  injuries  from 
fire  where  it  has  spread  to  property  eight  miles  away ,2  being  swept 
by  a  high  wind  in  such  a  manner  that  the  consequences  might  have 
been  anticipated.  In  a  New  Jersey  case  ^  the  court  stated  the  rule  to 
be  that  where  a  fire  originates  in  the  negligence  of  another,  and  is  not 
immediately  communicated^  to  the  property  destroyed,  but  is  commu- 
nicated from  one  building  to  another  until  it  reaches  the' property 
destroyed,  casual  connection  will  only  cease  when  between  the  neg- 
ligence and  the  damage  an  object  is  interposed  which  would  have 
prevented  the  damage,  if  due  care  had  been  taken.  In  such  casef 
when  the  burning  matter  is  oil,  a  running  stream  may  form  a  natural 
link  in  the  chain  of  causation.  Where  a  fire  originates  in  the  care- 
lessness of  a  defendant,  and  is  carried  directly  by  a  material  force, , 
whether  it  be  the  wind,  the  law  of  gravitation,  combustible  matter 
existing  in  a  state  of  nature,  or  a  running  stream,  to  the  plaintiff's 
property,  and  destroys  it,  the  defendant  is  legally  answerable  for  the 
loss.  But  in  a  Pennsylvania  case  *  it  was  held  that  an  act  is  not  to 
be  considered  the  proximate  cause  of  an  injury,  unless  the  injury 
was  such  a  consequence  as  under  the  surrounding  circumstances  of 
the  case,  might  and  ought  to  have  been  foreseen  by  the  actor  as 
likely  to  flow  from  his  act ;  and  that  where,  owifag  to  failure  of  the 
engineer  of  an  oil  train  seasonably  to  observe  an  earth-slide  upon 
the  track,  the  train  was  thrown  off",  the  oil-cars  burst,  and  the  ignited 
oil  was  carried  by  the  waters  of  a  creek  against  buildings  of  an 
adjacent  land-owner,  destroying  them  by  fire,  the  company  could 
not  be  held  chargeable  for  the  loss.^    It  is  now  generally  held  that 

1  Safford  v.  Boston  &  Maine  E.  R.  Co.,  R.  R.  Co.,  49  N.  Y.  420.  See  also  Mil- 
103  Mass.  583.  waukee,  &c.  R.  R.  Co.  v.  Kellogg,  94  U.  S. 

2  Poeppers  v.  Missouri,  &c.  R.  B.  Co.,  474;  Oil  Creek,  &e.  R.  R.  Co.  v.  Keighron, 
67  Mo.  715.  74  Penn.   St.  316 ;  Penn.  E.  E.  Co.  v. 

>  Kuhn  V.  Jewett,  32  N.  J.  Eq.  647.  Hope,  80  Penn,  St.  373  ;  Penn.,  &c.  E.  E. 

*  Hoag  V.  Lake  Shore,  &e.  R.  E.  Co.,  Co.  v.  Lacey,  89  Penn.  St.  458.  .Connected 
85  Penn.  St.  293.  with  a  railway  was  a  branch  on  which 

*  Penn.  R.  E.  Co.  v.  Kerr,  62  Penn.  were  oil-stations,  where  the  main  company 
St.  353  ;  Ryan  v.  N.  Y.  Central  E.  E.  Co.,  left  its  cars  to  he  filled  by  the  owners  of 
35  N.  Y.  210.  But  this  rule  has  been  the  oil,  and  then  moved  them.  Two  cars 
repudiated  in  New  York,  and  it  is  now  coupled  tc^ether  were  placed  at  a  station 
held  that  the  company  is  liable  for  injuries  on  a  steep  grade,  under  charge  of  the  oil 
from  a  fire  although  it  is  transmitted  over  company's  superintendent,  none  of  the  rail- 
intervening  lands.     Webb  1;.  Eome,  &c.  way  company's  employes  being  there.  The 
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the  intervention  of  a  new  and  independent  agency  is  necessary  to 
prevent  liability,  and  the  circumstance  that  the  fire  was  spread  by 
the  wind  will  not  defeat  liability.^  In  an  English  case,  workmen 
employed  by  the  defendant,  after  cutting  the  grass  and  trimming  the 
hedges  bordering  the  railway,  placed  the  trimmings  in  heaps  between 
the  hedge  and  the  line,  and  allowed  them  to  remain  there  fourteen 
days  during  very  hot  weather,  which  had  continued  for  some  weeks. 
A  fire  broke  out  between  the  hedge  and  the  rails,  and  burnt  some  of 
the  heaps  of  trimmings  and  the  hedge,  and  spread  to  a  stubble-field 
beyond,  and  was  there  carried  by  a  high  wind  across  the  stubble- 
field  and  over  a  road,  and  burnt  the  plaintiff's  cottage,  which  was 
situated  about  two  hundred  yards  from  the  place  where  the  fire 
broke  out.  There  was  evidence  that  an  engine  belonging  to  the 
defendant  had  passed  the  spot  shortly  before  the  fire  was  first  seen, 
but  no  evidence  that  the  engine  had  emitted  any  sparks,  nor  any 
further  evidence  that  the  fire  had  originated  from  the  engine ;  nor 
was  there  any  evidence  that  the  fire  began  in  the  heaps  of  trimmings, 
and  not  on  the  parched  ground  around  them.  It  was  held  that  it  being 
a  matter  of  common  knowledge  that  engines  do  emit  sparks,  there 
was  evidence  for  the  jury  that  the  fire  originated  in  sparks  from  the 
engine  that  had  just  passed ;  that  there  was  evidence  for  the  jury 
that  the  defendant  was  negligent  in  leaving  the  dry  trimmings ; 
that  the  trimmings  either  originated  or  increased  the  fire,  and  caused 
it  to  spread  to  the  stubble-field;  and  that  if  the  defendant  was  neg- 
ligent it  was  responsible  for  the  injury  that  resulted  from  its  conduct 
to  the  plaintiff,  although  it  could  not  have  reasonably  anticipated 
that  such  injury  would  be  caused  by  it.^  Where  two  fires  are  caused 
by  sparks  emitted  from  one  of  the  defendant's  engines,  and  neither 
of  the  fires  is  kindled  on  the  land  of  the  plaintiff,  but  each  is  kin- 
dled on  the  land  of  a  different  owner,  and  these  two  fires  spread, 
finally  uniting,  and  then  pass  over  the  property  of  several  landed 
proprietors  and  finally  reached  the  plaintiff's  property,  three  and  a 
half  to  four  miles  distant  from  where  the  fires  were  first  kindled, 

superintendent  having  filled  one  ear,  de-  genee  of  the  superintendent  as  that  of  its 

taohed  it  to  fill  another ;  the  first  car  ran  own  employ^.     Oil  Creek  R.  R.  Co.  v. 

down  the  grade  and  collided  with  an  en-  Keighron,  74  Penn.  St.  316. 

gine,  which  set  fire  to  the  cars  and  burned         i  Kenney  v.  Hannibal,  &o.  R.  R.  Co., 

a  neighboring  house.     In  a  suit  against  70  Mo.  252. 

the  company  for  burning  the  house,  it  was         *  Smith  v.  London,  &c.  Ry.  Co.,  L.  R. 

held  that,  as  between  the  company  and  6  C.  P.  14  ;  Smith  «.  London  Ry.  Co., 

third  persons,  it  was  liable  for  the  negli-  L.  K.  5  C.  P.  98. 
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and  there  do  damage,  the  damage  is  not  too  remote  to  be  recovered.^ 
En  a  Misspuri  case  sparks  escaping  from  a  railroad  locomotive  set 
fire  to  the  prairie  adjoining  the  company's  right  of  way  at  a  place 
where  the  grass  was  very  rank  and  dry.  The  wind  being  high,  the 
fire  extended  some  three  miles  before  night,  and  contin'ued  to  burn 
during  the  night,  though  slowly,  the  wind  having  fallen.  The  fol- 
lowing morning  the  wind  rose  again  and  blew  with  great  violence, 
carrying  the  fire  some  five  miles  further  in  the  course  of  a  few  hours, 
to  the  plaintiff's  farm,  where  it  swept  over  a  fire-line  of  sixteen  feet 
of  ploughed  ground  and  destroyed  plaintiff's  property.  Such  Violent 
winds  were  not  infrequent  in  that  country.  In  an  action  of,  damages 
against  the  company,  it  was  held  that,  as  a  rise  of  the  wind  was  a 
thing  which  a  prudent  man  might  reasonably  have  anticipated,  it 
could  not  be  regarded  as  the  intervention  of  a  new  agency,  so  as  to* 
relieve  the  company  of  the  consequences  of  its  negligence  in  permit- 
tingthe  fire  to  escape ;  and  as  the  fire  was  in  fact  "one  continuous  con- 
flagration, notwithstanding  the  lapse  of  time  and  the  great  distance 
over  which  it  travelled  before  reaching  plaintiff's'  property,  a  judg- 
ment in  his  favor  was  affirmed.*  So  where  the  sparks  from  the  de- 
fendant's engine  set  fire  to  certain  stubs  of  grass,  where  the  grass  had 
been  previously  mown,  and  the  fire  thus  kindled  spread  until  it  reached 
the  plaintiff's  property,  thirty  rods  distant,  and  then  consumed  the 
property ;  and  where  the  stubs  of  grass,  the  ground  over  which,  the  fire 
spread,  as  well  as  the  property  consumed  by  the  fire,  and  for  which 
the  plaintiff  sued,  all  belonged  to  the  plaintiff,  the  damage  to  the 
plaintiff  caused  by  the,  fire  was  held  not  too  remote  to  constitute  the 
basis  of  an  .action.^  And  generally  it  may  be  said,  if  by  the  neg- 
ligence of  a  railroad  company,  a  fire,  communicated  from  the  sparks 
of  an  engine,  commences  on  the  premises  of  one  proprietor  and 
spreads  to  those  of  another,  and  destroys  his  crop,  the  latter  may 
recover  damages  for  the  injury,  if  the  injury  was  the  direct  conse- 
quence of  the  original  firing.^  Thus,  where  grass  and  herbage  on  the 
right  of  way  of  a  railroad  was  set  burning  by  fire  from  an  engin^,,the 
fire  spreading  rapidly  and  burning  continuously  until  it  reached  the 
farm  of  plaintiff,  situated  a  half-mile  from  the  track,  destroying  straw, 
timber,  etc.,  it  was  held  that  the  damage  was  not  too  remote  to  be 

1  Atchison,  Topeka,  &c.  E.  E.  Co.  v.         '  St.  Joseph,  &c.  E.  E.  Co.  v.  Chase, 
Stanford,  12  Kan.  854.  11  Kan.  47. 

2  Poeppers  v.  Missouri,  &c.  B.  R.  Co.,         *  Henry  v.  Southern  Pacific  E.  E.  Co, 
67  Mo.  715  ;  Hightower  v.  Missouri,  &c.,  50  Cal.  176. 

B.  R.  Co.,  67  Mo.  726.  ,      , 
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recovered.^  So,  in  an  action  for  damages  against  a  railroad  company 
for  the  destruction  of  plaintiff's  fence  by  fire,  it  appeared  that  the 
plaintiff's  fence  was  three-fourths  of  a  mile  from  the  fence  which 
was  first  ignited  by  sparks  emitted  from  an  engine  of  the  defendant, 
but  was  connected  with  it  by  a  continuous  line  of  fence  joined  to- 
gether by  intermediate  land-owners,  and  that  the  owner  of  the  fence 
which  originally  caught  on  fire  was  guilty  of  contributory  negli- 
gence. It  was  held  that  the  negligence  of  the  plaintiff  in  connect- 
ing with  such  fence  was  remote,  and  did  not  affect  his  right  to 
maintain  the  action.^  But  where  a  new  and  independent  agency 
intervenes,  or  when  the  transmission  of  the  fire  is  not  direct  and 
continuous,  so  that  the  consequences  could  have  been  anticipated, 
liability  cannot  be  predicated  against  the  company.     Thus,  where  it 

'appeared  that  a  warehouse  standing  near  the  railroad-track  was  set 
on  fire  from  sparks  escaping  from  an  engine,  and  that  at  the  time 
there  was  a  strong  wind  blowing  in  the  direction  of  the  plaintifi'  's 
stable,  which  was  situated  one  hundred  and  one  rods  from  the  ware- 
house, and  tl^t  there  was  no  combustible  material  intervening,  but 
that  the  high  wind  carried  brands  from  the  burning  warehouse  to  the 
stable  of  plaintiff,  which  caused  it  to  take  fire,  it  was  held  that  the 
burning  of  the  stable  was  not  the  natural  and  proximate  consequence 
of  the  burning  of  the  warehouse,  and  that  the  railway  company  was 
not  liable  therefor.^  But  the  negligence  of  a  third  person  in  not 
stopping  the  fire  will  not  defeat  the  company's  liability.  Thus,  in 
an  action  to  fecover  the  value  of  an  elevator  alleged  to  have  been 
burned  by  fire  communicated  to  it  from  the  building  of  another, 
which  was  set  on  fire  by  sparks  from  a  locomotive  on  the  defend- 
ant's railroad,  it  was  held  that  the  contributory  negligence  of  the 
owner  of  the  building  first  burned  would  not  constitute  a  defence.* 
The  question  of  negligence  in  such  cases  was  held  to  be  for  the  jury 

'to  determine.® 

In  a  case  where  the  fire  has  not  been  communicated  directly  to  the 
plaintiff's  property  by  sparks  or  cinders  froln  the  defendant's  engine, 
—  as,  where  it  has  spread  from  its  first  beginning,  and  thus  been  com- 
municated indirectly  to  the  plaintiff's  property,  —  it  is  a  question 

1  Burlington  &  Missouri  River  R.  R.  *  Small  v.  Chicago,  &c.  R.  R.  Co.,  55 
Co.  ».  Westover,  4  Neb.  268.  Iowa,  582. 

2  Doggett  V.  Richmond  &  Danville  R.         6  Kellogg  v.  Milwaukee  &c  R  R  Go 
R.  Co.,  78  F.'C.  305.  5  Dill.  (U.  S.  C.  C.)  537.  '     '      "' 

'  Toledo,  &c.  R.  R.   Co.  o.  Muthers- 
baugh,  ri  111.  67^. 
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proper  to  be  submitted  to  the  jury,  to  determine,  from  all  the  facts 
of  the  case,  whether  the  injury  coinplained  of  is  the  natural  conse- 
quence of  the  defendant's  negligence,  or  whether  it  has  been  caused 
by  "  some  interveiaing  force  or  power,  which  stands  naturally  as  the 
cause  of  the  misfortune."  ^  Thus,  where  a  crop  is  destroyed  by  fire  on 
the  line  of  a  railroad,  and  the  fire  originates  from  a  spark  emitted 
from  the  engine,  which  ignites  the  grass  some  distance  from  the  crop, 
the  question  whether  the  destruction  of  the  crop  was  the  proximate 
result,  to  be  reasonably  expected  from  the  carelessness  of  the  railway 
company,  is  one  of  fact  for  the  jury.^  In  a  Pennsylvania  case,  sparks 
were  thrown  from  an  engine  to  a  point  on  land  adjoining  the  plain- 
tiff's, about  three  hundred  feet  from  a  lumber-pile  belonging  to  the 
plaintiff.  The  sparks  set  fire  to  combustible  materials,  consisting  of 
leaves,  briers,  brush,  stumps,  and  logs,  burning  the  same  in  its  path- 
way, until  it  reached  the  plaintiff's  lumber.  The  wcjather  was  dry, 
and  a  high  wind  was  blowing  in  the  direction  of  the  property  de- 
stroyed. The  fiTe  reached  the  lumber  about  two  hours  after  it  ' 
started,  and  could  not  be  extinguished  by  any  effort.  In  a  suit  for 
the  loss,  there  was  evidence  on  the  part  of  defendant  tending  to 
another  theory  as  to  the  origin  and  extent  of  the  fire.  It  was  held 
that  it  was  properly  Ifeft  to  the  jury  to  determine  whether  the  neg- 
ligence of  defendant  was  the  proximate  or  remote  cause  of  the  injury.* 
So  where  sparks  from  the  defendant's  engine  set  fire  to  a  railway-tie, 
from  which  rubbish  left  by  the  defendant  on  its  road  was  fired, 
communicated  with  the  plaintiff's  fence  next  to  the  road,  and  spread 
over  two  fields,  burned  another  fence  and  standing  timber  six  hun- 
dred feet  distant  fi:om  the  road,  it  was  held  that  the  proximity  of 
the  cause  was  for  the  jury.*  And  the  finding  of  the  jury,  that  the 
burning  of  the  plaintiff's  miU  and  lumber  was  the  unavoidable 
consequence  of  the  burning  of  the  defendant's  elevator,  which  had 
been  caused  by  -  defendant's  negligence,  is,  in  effect,  a  finding  that 
there  was  no  intervening  and  independent  cause  between  the  neg- 
ligent conduct  of  the  defendant  and  the  injury  to  the  plaintiff.^ 

1  Annapolis  &:  Elk  Ridge  R.  R.  Co.  v.         '  Lehjgh  Valley  E.  E.  Co.  v.  MeKeen, 
Gantt,   39  Md.   115  ;  'Philadelphia,   &e.     90  Penn.  Si  122. 
E.  R.  Co.  V.  Cotstahhi  39  Md.  149.  ^  Penivylivania  R.  R.  Co.  v.  Ho^e,  80 

»  Perry  v.  Southern  Pacific  R.  K.  Co.,    Penn.  St.  373. 
SO  CaL  678  ^  Milwaukee,  &e.  R.  R.  Co.  v.  Kellogg, 

94  U.  S.  469. 
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Sec.  333.  Liability  Generally. — Whatever  may  formerly  have  heen 
the  rule,  it  is  now  weU  settled  that  corporations^  like  individuals, 
are  liable  for  aU  species  of  torts  committed  by  them  in  their  corpo- 
rate capacity,  or  by  their  servants  acting  for  them,  as  well  for  those 
which  involve  malice,  as  those  which  do  uot.'^  Thus,  a  corporation 
is  civilly  liable  for  vexatiously  obstructing  one's  trade,^  for  assault,* 


•  Brokaw  v.  New  Jersey  R.  Co.,  32  N. 
J.  L.  332 ;  New  York,  &c.  R.  Co.  v. 
Schuyler,  34  N.  Y.  49;  Goodspeed  v. 
East  Haddam  Bank,  22  Conn.  630  ;  Na- 
tional Car  Brake  Co.  v.  Lake  Shore,  &c. 
R.  Co.,  4  Fed.  Rep.  219  ;  Penn.  R.  Co. 
V.  Vandiver,  42  Penn.  St.  365  ;  Williams 
Planters'  Ins.  Co.,  57  Miss.  759  ;  Carter 
V.  Home  Machine  Co.,  51  Md.  290; 
Wheeless  v.  Second  Nat.  Bank,  1  Baxt. 
(Tenn.)  469 ;  Emigh  v.  Chicago,  &c.  E. 
Co.,  1  Biss.  (U.  S.)  400  ;  Philadelphia,  &c. 
R.  Co.  V.  Quigley,  21  How.  (U.  S.)  202 ; 
Turrill  V.  111.  Central  E.  Co.,  3  Biss. 
(0.  ^S.)  52  ;  Boagher  e.  Life  Assoc,  75 
Mo.  319  ;  42  Am.  Eep.  413  ;  Evening 
Journal  Assoc,  v.  McDermott,  44  N.  J.  L. 
430;  32  Am.  Eep.  392;  Vance  v.  Erie 
R.  Co.,  33  N.  J.  L.  334  ;  York,  &o.  B. 
Co.  II.  Winans,  17  How.  (U.  S.)  30 ;  21 
How.  (U.  S.)  88 ;  Sayles  v.  Chicago,  &c. 
R.   Co.,   1  Biss.  (U.  S.)  468 ;  3  id.  52  ; 


Winans  v.  Schenectady,  &c.  R.  Co.,  2 
Blatchf.  (U.  S.)  279;  Eastern  Counties 
Ry.  Co.  V.  Broom,  6  Exchq.  314 ;  Poulton 
V.  London,  &o.  Ry.  Co.,  L.  R.  2  Q,  B. 
534  ;  Goff  v.  6t.  Northern  Ry.  Co.,  3  El. 
&  E.  672  ;  Whitfield  v.  Southeastern  Ey. 
Co.,  El.  Bl.  &  El.  115.  As  to  the  ancient 
doctrine  see  Coulter's  case,  9  W.  L.  T. 
Rep.  209. 

^  Green  v.  London  Omnibus  Co.,  7  C. 
B.  (n.  s.)  290. 

*  Hutchinson  v.  Western,  &c.  B.  Co., 
6  Helsk.  (Tenn. )  634  ;  Hanson  v.  Eailroad 
Co.,  62  Me.  84 ;  Denver,  &c.  E.  Co.  v. 
Harris,  122  U.  S.  596  ;  Eastern  Counties 
Ey.  Co-  I'.  Broom,  6  Exch.  314  ;  Moore  v. 
Fitchburg  E.  Co.,  4  Gray  Mass.),  465  ; 
Hanson  v.  European  E.  Co.,  62  Me.  84  ; 
16  Am.  Eep.  404 ;  McKinley  v.  Chicago, 
&c.  R.  Co.,  44  Iowa,  314  ;  24  Am.  Eep. 
748  ;  Passenger  E.  Co.  v.  Young,  21  Ohio 
St.  518  ;  8  Am.  Bep.  78. 
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for  libel,^  for  nuisance,^  for  deceit,^  for  malicious  prosecution;*  it 
may  be  indicted  for  obstructing  a  highway ,°  or  for  neglecting  pro- 
perly to  maintain  it,®  for  Sabbath-breaking/  or  other  offences ;  ^  and 
may  be  punished  for  conteiiipt.®    It  is  Hable  for  the  violation  of 


1  Philadelphia,  &c.  E.  Co.  v.  Quigley, 
21  How.  (U.  S.)  202  ;  State  v.  Atchison, 
3  Lea(Teim.),  729  ;  31  Am.  Eep.  eg; 
Tench  v.  Great  Western  E.  Co.,  32  U. 
C.  Q.  B.  452. 

^  First  Baptist  Church  v.  Schenectady 
R.  Co.,  5  Barb.  (N.  Y.)  79;  Baltimore, 
&c.  R.  do.  V.  Fifth  Baptist  Church,  108 
-  U.  S.  317. 

8  Ranger  v.  Gt.  Western  R.  Co.,  L.  R. 

5  H.  L.  Cas.  72  ;  Zabriskie  v.  Cleveland, 
&c.  R.  Co.,  23  How.  (U.  S.)  381;  Barwick 
V.  Bank,  L.  R.  2  Exch.  259. 

*  Boogher  v.  Life  Association,  75  Mo. 
319,  overruling  Gillett  v.  Missouri  "Valley 
R.  Co.,  55  Mo.  315  ;  Jordan  i>.  Alabama, 
&e.  R.  Co.,  74  Ala.  85  ;  49  Am.  Rep.  800, 
overruling  Owsley  v.  Montgomery,  &c.  R. 
Co.,  37  Ala.  560  ;  Pennsylvania  Co.  v. 
Weddle,  101  Ind.  138 ;  26  Am.  &  Eng. 
R.  Cas.  120  ;  Morton  v.  Metropolitan  L. 
Ins.  Co.,  34  Hun  (N.  Y.)  366  ;  Williams 
V.  Insurance  Co.,  57  Miss.  759  ;  34  Am. 
,Rep.  494. 

6  Reg.  V.  Gt.  North  of  England  Ry. 
Co.,  9  Q.  B.  315;  Com.  v.  New  York, 
&c.  R.  Co.,  112  Mass.  412  ;  State  v.  Chi- 
cago, &c.  R.  Co.,  63  Iowa,  508  ;  17  Am.  & 
Eng.  R.  Cas.  170;  ante,  §231.  On  the 
trial  of  such  an  indictment  the  defendant 
may  show  that  the  road  is  in  possession  of, 
and  being  operated  by,  another  company 
under  a  valid  lease  or  sale.  State  v.  Chesa- 
peake, &c.  R.  Co.,  24  W.  Va.  809  ;  10  Am. 

6  Eng.  E.  Cas.  429.  Statutes  providing  for 
an  indictment  for  the  obstruction  of  a 
"highway,  tramway,  or  street "  do  not  ap- 
ply to  the  obstiuotion  of  a  private  way. 
Com.  V.  Boston,  &c.  R.  Co.,  135  Mass. 
550. 

»  Paducah,  &c.  R.  Co.  v.  Com.,  80 
Ky.  147  ;  10  Am.  &  Eng.  E.  Cas.  318  ; 
New  York,  &c.  R.  Co.  v.  State,  50  N.  J.  L. ' 
303  ;  32  Am.  &  Eng.  R.  Cas.^  186  ;  Reg. 
V.  Birmingham,  &c.  R.  Co.,  9  Carr.  &  P. 
469  ;  38  E.  0.  L.  187. 
.  "  State  V.  Baltimore,  &c.  R.  Co.,  15 
W.  Va.  362  ;  36  Am.  Rep.  803.  The  exact 
extent  to  which  a  State  may  prohibit  the 


running  oF  trains  on  Sunday  is  an  unset- 
tled question.  There  is  no  doubt  of  its 
power  in  this  regard  over  companies  whose 
lines  lie  entirely  within  the  State.  But 
where  the  road  extends  into  another  State, 
it  becomes  an  instrument  of  interstate 
commerce  and,  according  to  some  author- 
ities, is  bieyond  the  control  of  the  State  in 
so  far  as  the  actual  prohibition  of  the  run- 
ning of  trains  is  concerned.  And  this,  it 
is  believed,  is  the  view  which  must  prevail 
when  the  question  is  finally  settled.  The 
Virginia  statute  was  as  mild  a  one  as 
could  have  been  framed,  —  it  excepted 
from  its  operation  all  passenger  and  mail 
trains,  and  all  trains  loaded  with  cattle  or 
with  perishable  freight.  But  the  Supreme 
Court  of  Appeals  held  that  it  was  uncon- 
stitutional in  that  it  was  an  invasion  upon 
the  exclusive  power  of  Congress.  Norfolk, 
&c.  R.  Co.  V.  Commonwealth,  88  Va.  95 ; 
47  Am.  &  Eng.  'R.  Cas.  1.  As  a  matter 
of  fact  the  statute  prior  to  this  decision 
had  been  evaded  by  various  schemes,  as  by 
attaching  a  single  car  of  perishable  freight 
to  a  train  of  coal  cars,  and  similar  expe- 
dients. In  West  Virginia  a  similar  statute 
was  upheld.  State  v.  Baltimore,  &c.  R. 
Co.,  24W.  Va.  783;  18  Am.  &  Eng.  R. 
Cas.  466.  In  both  of  these  cases  the 
question  is  discussed  pro  and  con,  and  the 
searcher  is  referred  to  them  for  all  the  learn- 
ing on  the  subject. 

'  As  to  indictment  see  post,  §  337 ;  4 
Am.  &  Eng.  Ency.  Law,  p.  267;  19  id. 
926.  See  also  Texas,  &c.  R.  Co.  v.  State, 
41  Ark.  488  ;  20  Am.  &  Eng.  R.  Gas.  626. 
-  9  People  V.  Albany,  &c.  R.  Co.,  12  Abb. 
Pr.  (N.  Y. )  171.  In  this  case  the  railroad 
company  had  been  enjoined  from  taking 
up  or  removing  its  road,  or  from  otherwise 
disposing  of  the'  iron  forming  the  track. 
.  It  was  held  that  the  company's  omission 
to  interpose  to  prevent  third  persons  from 
removing  the  iron  of  the  track,  which  it 
had  sold  to  them  before  the  injunction 
was  issued,  did  not  constitute  a  contempt; 
See  in  this  connection.  United  States  v. 
Memphis,  &c.  R.  Co.,  6  Fed.  Rep.  237. 

/ 
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a  patent  right.^  So  it  is  liatle  for  false  imprisonment.  Thus,  in  a 
New  York  case,^  the  plaintiff,  who  had  entered  one  of  the  defendant's 
cars  at  Forty-Second  street,  Few  York  city,  while  attempting  to  pass 
out  of  the  station  at  Kector  street  was  stopped  by  the  gateman,  who 
demanded  his  ticket.  Upon  being  told  by  the  plaintiff  that  he  had 
purchased  a  ticket  but  had  lost  it,  the  gateman  detained  him,  and 
finally  sent  for  a  policeman,  who  arrested  him  on  the  charge  of  dis- 
orderly conduct  and  refusing  to  pay  his  fare,  and  took  him  to  the 
station-house  where  he  was  detained  over  night.  On  the  next 
morning  he  was  examined  before  a  police  justice  and  discharged. 
The  defendant  had  instructed  its  gatemen  to  compel  passengers  to 
produce  their  tickets  on  leaving  its  stations.  It  was  held  that 
defendant  was  liable  for  false  imprisonment. 

It  seems  to  be  now  generally  well  established  that  railway  companies 
and  all  other  corporations  are  liable  civilly  to  the  same  extent  to  which 
an  individual  is  for  all  classes  of  torts  committed  in  the  prosecution  of 
their  business,*  and  railroad  companies,  in  view  of  the  high  and  special 
duty  to  passengers  which  is  imposed  upon  them  by  law  are  liable 
for  all  the  acts  of  their  servants  whether  wilful  or  not,  and  whether 
committed  within  the  apparent  scope  of  their  authority  or  not.* 

The  doctrine  of  ultra  vires  has  no  application  in  this  connection, 
and  the  fact  that  the  act  complained  of  was  beyond  the  charter 
powers  of  the  corporation  can  afford  no  defence  to  an  action  of  tort. 
For,  seeing  that  the  corporation  has  authority  by  its  charter  to  do  an 
injury,  to  allow  such  a  defence  would  be  to  confer  an  unrestricted 

^  National  Car   Brake  Co.    v.    Lake  a  conservator  of  the  peace  while  In  charge 

Shore,  &e.  ft.  Co.,  4  Fed.  Eep.  219  ;  York  of  the  train"  does  not  relieve  the  carrier 

&c.  K.  Co.  V.  Winans,  17  How.  (U.  S.)  of  liahility  for  the  false  imprisonment  of  a 

30  ;  Winans  v.  New  York,  &a.  B.  Co.,  21  passenger  hy  the  condnotor.     Gillingham 

How.  (U.  S.)  88  ;  Emigh  u.  Chicago,  &e.  v.  Ohio  River  R.  Co.,  35  W.  Va.  588.    But 

R.  Co.,  1  Biss.  (U,  S.)  400;  Winans  v.  there  is  no  liability  where  the  passenger 

Schenectady,  &c.  K.  Co.,  2  Blatchf.  (U.  S.)  was  arrested  for  disorderly  conduct  on  the 

279;  TnrrillD.  Illinois  Central  E.  Co.,  3  cars,  of  which  chaige  he  was  afterwards 

Biss.  (U.  S.),  66;  Sayles  v.  Chicago,  &c.  convicted,  when  the  arrest  was  made  by  the 

E.  Co.,  1  Biss.  (IT.  S.)   400.  proper  officers.      Oppenheimer    v.    Man- 

2  Lynch  v.  Metropolitan  Elevated  E.  hattan  B.  Co.,  18  TS.  Y.  Siipp.  411.     See 

Co.,  90  N.  Y.  77;  43  Am.  Eep.  141.     See  also  Cunningham  v.  Seattle,  &c.  B.  Co.,  3 

the  same  principle  sustained  in  Palmeri  b.  Wash.  St.  471. 

Manhattan  E.  Co.,  133  N.  Y.  261.     Cmn-  '  Goodspeed  «.  East  Haddam  Bank,  22 

pare  Po^ltonj,.  London,  &c.  Ry.  Co.,  L.  Conn.  530.    This  doctrine  is  so  well  estah- 

r  B  'r.      fl  ;  Miiffigan  ,;.  New  York,  lished  that  it  is  unnecessary  to  review  the 

t°'^'v°o<,n^u^-^''^'^*"''-^°'^'  ^""  iinimportant  cases  which  hold  the 
39  N.  Y.  381.     The  fact  that  a  statute  of    other  way 

the  State  "provides  that  "  the  conductor  *  See  the  subject  extensively  reviewed. 
of  every  tram  shall  have  all  the  powers  of    ante,  §  315. 
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license  to  commit  injury.^  Thus,  in  a  New  York  case,^  the  defence 
was  that  the  act  complained  6f  was  unauthorized  and  must  therefore 
be  considered  as  the  act  of  the  of&cers  of  the  company  and  not  of 
the  company  itself.  In  denying  the  validity  of  such  a  defence  the 
court  went  on  to  say  :  "This  would  be  a  most  convenient  distinction 
for  corporations  to  establish ;  that  every  violation  of  their  charter,  or 
assumption  of  unauthorized  power,  on  the  part  of  their  ofiBcers, 
although  with  the  full  knowledge  and  approbation  of  the  directors,  is 
to  be  considered  the  individual  act  of  the  officers,  and  is  not  to  the 
prejudice  of  the  corporation  itself.  There  would  be  no  possibility  of 
ever  convicting  a  corporation  of  exceeding  its  powers,  and  thereby 
forfeiting  its  charter,  or  incurring  any  other  penalty,  if  this  prili- 
ciple  could  be  established."  ^  The  doctrine  that  a  corporation  is  not 
liable  for  a  tort,  but  only  the  members  or  agents  committing  it,as 
"fallacious  in  principle  and  mischievous  in  its  consequences,  as  it 
tends  to  introduce  actual  wrongs  and  ideal  remedies  ;  for  a  railroad 
company  might  do  great  injury  by  means  of  its  laborers  who  have 
no  property  to  answer  damages."  * 

The  corporation  cannot  ordinarily.be  held  liable  for  the  wilful  or 
malicious  torts  of  its  servants  which  are  committed  without  the  scope 
of  their  authority.  There  is  an  exception  to  this  rule  in  the  case  of 
injuries  committed  against  passengers  ;*  but  in  all  other  cases  the 
corporation  cannot  be  made  responsible,  unless  it  can  be  shown  that 
the  injury  was  committed  while  the  servant  or  agent  was  acting 
within  the  scope  of  his  employment.* 

Sec.  334.  Liability  for  Injuries  to  Real  Estate.  — We  have  already 
seen  that  railway  companies  acting  within  the  scope  of  the  powers 

1  Merchants'  Bank  v.   State  Bank,  IG         ^  Life,  &c.  Ins.  Co.  v.  Mechanics'  F. 

Wall.  (U.  S.),  604  ;  National  Bank  v.  Gra-  Ins.  Co.,  7  Wend.  (N.  Y.)  31. 
ham,  100  U.  S.  699  ;  Hussey  v.  Norfolk,         "  See  also  Goodspeed  v.  East  Haddam 

&c.  E.   Co.,  98  N.  0.  34  ;  3  S.  E.  Rep.  Bank,  22  Conn.   537 ;  Thayer  v.  Boston, 

923  ;  GTuber  v.  Washington,  &o.  E.  'Co.,  19  Pick.  (Mass.)   511  ;  Philadelphia,  &c. 

92  N.  C.  1.     Thus  where  a  railroad  com-  R.  Co.  v.  Quigley,  21  How.  (U.   S. )  202  ; 

pany  had  purchased  and  was  operating  a  Denver,  &p.  R.  Co.  v,  Harris,  122  U.  S. 

steamhoat,  the  fact  that  it  had  no  authority  597;  Brokaw  i>.  New  Jersey,  &c.  E.  Co., 

by  its  charter,  or  the  general  law,  to  own  32  N.  J.  L.  332.  '^ 

and  operate  a  steamboat  was  ho  defence         *  Chestnut  Hill,  &o.  Turnpike  Co,  v. 

to  an  action  for  damages  by  a  passenger  Rutler,  4  Serg.  &  R.  (Peim. )  16. 
injured  through  thenegligent  operation  of         *  See  ante,  §  315. 
the  steamer.      Central  R.   Sf   B.  Co.   v.         'In  Miller  w.  Burlington,  &c.  E.  Co., 

Smith,  76  Ala.  572;  52  Am.   Rep.  353  ;  8  Neb.  219  ;  Porter  ».  Chicago,  &c.  R.  Co., 

Hutchinson  v.    Western,   &a.   R.  Co.,  6  41  Iowa,  348  ;  Marion  v.  Chicago,  &o.  R. 

Heisk.   (Tenn.)   634.     Compare  Hood  v.  Co.,  59  Iowa,  428. 
New  York,  &c.  B.  Co.,  22  Conn.  502. 
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conferred  upon  them  are  not  liable  for  injuries  by  the  taking  of  real 
estate  for  their  use,  except  in  the  manner  provided  by  statute.  But 
if  by  an  act  outside  of  the  scope  of  their  charter-powers,  or  in  excess 
thereof,  they  injure  adjacent  property,  they  are  liable  therefor  in  the 
same  manner,  to  the  same  extent,  and  by  the  same  remedies  that  an 
individual  would  be,  and  the  doctrine  of  ultra  vires  has  no  applica- 
tion.^ The  statute  remedy  does  not  exclude  actions  to  recover  for  in- 
juries inilicted  by  an  unwarranted,  unlawful,  or  improper  exercise  of 
its  functions ;  and  whenever  it  transcends  its  powers,  or  executes  them 
in  a  manner  not  warranted  by  its  charter,  it  is  liable  for  the  inju- 
rious consequences,^ — for  an  entry  upon  land  outside  of  its  location, 
to  take  materials  without  authority  of  law  or  a  license  from  the 
owner ;  ^  or  if  it  so  uses  adjoining  land  for  a  cart- Way,*  or  obstructs  an 
easement,®  or  does  any  other  act  upon  adjacent  lands  not  authorized 
by  its  charter,  it  is  liable  in  trespass  therefor.®  So  too,  it  is  liable, 
in  an  action  on  the  case,  for  consequential  injuries  to  lands  outside 
its  location  resulting  from  the  improper  or  negligent  exercise  of  its 
powers, — as,  if  it  runs  engines  over  its  road  not  provided  with  suit- 
,able  spark-protectors,  whereby  fire  is  communicated  to  adjacent 
lands  ;^  or,  if  it  erects  embankments  without  suitable  culverts  to 
carry  away  the  water  of  a  natural  stream,  whereby  the  land  of  super- 
riparian  owners  is  flooded ;  or,  if  it  permanently  diverts  the  waters  of 
a  natural  stream  so  as  to  injure  a  lower  mLll,^  or  deals  with  surface 
water  in  a  manner  not  warranted  by  law,  to  the  injury  of  adjacent 
estates ;®  or  erects  buildings  for  the  prosecution  of  a  noisy  trade,  which 

1  Doonan  v.  Midland  Ey.  Co.,  L.  R.  2    Bevier  v.   Delaware,    ^o.    E   R.   Co.,  13 
App.  Cas.  792.  Hun    (N.    Y.),    254;    Lackawanna,   &c. 

2  See  chap.  xu.  R.R.  Co.  v.  Doak,  52  Penn.  St.  379; 
8  Parsons  v.  Howe,  41  Me.  218.  Bedell  u.  L.  I.  R.  R.  Co.,  44  N.  Y.  367  ; 
»  Sabin  v.  Vt.  Central  E.  R.  Co.,  25  Vt.     Webb  v.  Rome,  &c.  R.  R.  Co.,  47  N.  Y 

363.  282. 

=  Bell  V.  Midland  Ry.  Co.,   10  C.  B.  8  geg  chap.  xii.  ^ 

N.  s.  287;  Proprietors  of  Locks  v.  Nashua,         9  Little  Rock,  &c.  R.  R.  Co.  v   Chap- 

&c.  R.  R.,10  Cush.  (Mass.)  385.  man,  39  Ark.  463  ;  Gilhamt-.  Madison  Co. 

6  State  V.  Armell,  8  Kan.  288.  R.  R.  Co.,  49  111.  484  ;  Raleigh  &c.  R.  E. 

'  lUinois  Central  R.  R.  Co.  v.  Mills,  Co.  o.  Wicke;',  74  N.  C.  220.     But  contra, 

42  111.  407 ;  Smith  v.  Old  Colony  R.  R.  see  Cairo,  &o.  R.  E.  Co.  o.   Stevens    73 

Co.    10  R.  I.  22  ;  111.  Central  R.  R.  Co.  Ind.  278 ;  O'Connor  v.  Fond  Du  Lao,  &c. 

B.  McClelland,  42  111.  355  ;  Cooku.  Cham-  R.  R.  Co.,  52  Wis.  526      In  Whalley  « 

plain  Trans.  Co.,  1  Den.  (N.  Y.)  91 ;  St.  Lancashire  &  Yorkshire  Ry.  Co    50  L.  T 

Louis    &o    R.  R.  Co.  V.  Gilham,  39  111.  Eep.  472,  the  defendants  were  owners  of  a 

455;  Frankford,  &c.  E.  E.   Co.  v.  Phila-  railway  embankment  which  was  built  on 

delphia  feo^R^R  Co.,  54  Penn.  St.  345  ;  sloping  ground,  and  so  sttuated  that  the 

Phila.,  &c.  R.  R.  Co.  r^  Yerger,  72  id.  121;  land  on  one  side  of  the  embankment  was 

Cnst  V.  Ene  R.  R.  Co.,  58  N.  Y.  638 ;  on  a  higher  level  than  that  on  the  other 
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is  not  necessary  for  the  construction  of  its  line,  as  a  mortar-mill.^ 
So  a  workshop  erected  near  a  church  has  been  held  to  be  a  nuisance 
because  it -disturbs  worship  there.^ 


So  the .  running  of  its  trains 


side.  Owing  to  an  extraordinary  lain-fall, 
the  land  on  the  higher  level  was  flooded, 
and  a  quantity  of  water  was  collected, 
which  pressed  against  the  railway  embank- 
ment so  as  to  endanger  its'  safety.  De- 
fendants, in  order  to  preserve  their  em- 
bankment, cut  openings  through  it  and  let 
the  water  run  out,  the  result  of  which 
was  that  the  plaintiff 's  land  (which  was 
on  the  opposite  side  of  the  railway  from 
where  the  water  was  collected,  and  on  a 
lower  level)  was  flooded  and  his  crops  in- 
jured. It  was  held  that  they  were  liable 
in  damages. 

1  Fenwick  v.  East  London  Ey.  Co., 
L.  R.  20  Eq.  544.  The  evidence  tending 
to  show  a  permanent  injmy  resulting 
from  the  construction  and  operation  of 
the  railroad,  such  iiyury  was  elfeotuated 
when  the  road  was  constructed  and  first 
put  in  operation,  and  any  right  of  action 
therefor  vested  in  him  who  was  then 
the  owner  of  the  premises.  His  grantee 
cannot  maintain  such  action.  Chicago, 
&c.  E.  R.  Co.  V.  Loeb,  8  Brad.  (111.)  627. 
But  in  order  to  entitle  a  reversioner  to 
maintain  an  action  for  an  injury  to  his 
reversion,  it  is  necessary  that  the  wrong 
complained  of  should  be  in  its  nature 
permanent.  Therefore  it  was  held  that  a 
rever-sioner  could  not  maintain  an  action 
ajgainst  a  railway  company  for  making 
loud  hammering  noises  in  a  shed  adjoin- 
ing his  house,  by  reason  whereof  the  ten- 
ant quitted,  although  it  appeared  that  he 
was  afterwards  unable  to  let  the  house  ex- 
cept at  a  lower  rent.  Mumford  v.  Oxford 
Ry.  Co.,  1  H.  &  N.  34.  Where  the  in- 
juries sustained  consist  in  the  destruction 
of  crops  from  year  to  year,  the  plaintiff 
will  not  be  limjted  to  a  single  action,  but 
may  sue  from  time  to  time  as  often  as  the 
damage  occilrs.  Dickson  v.  Chicago,  Rock 
Island  &  Pacific  R.  R.  Co.,  74  Mo.  575. 
The  declaration  averred  that  the  plaintiff 
owned  and  occupied  as  a  residence  certain 
property  fronting  on  a  certain  street ;  that 
the  defendant  constructed  and  operated 
its  railroad  upon  the  street,  and  that  smoke 
and  cinders  were  cast  and  thrown  from  the 


engines  and  locomotives  in  and  upon  the 
property  of  the  plaintiff,  thereby  greatly 
damaging  the  same.  It  was  held,  on  de- 
murrer, that  the  declaration  showed  a  good 
cause  of  action.  Stone  v.  Fairbury,  &c. 
E.  R.  Co.,  68  I1L394.  Where  a  railroad 
company  permits  a  horse,  killed  by  its  loco- 
motive, to  remain  on  the  side  of  its  track 
so  near  a  dwelling-house  as  to  render  its 
occupancy  unwholesome,  it  is  guilty  of  a 
private  nuisance,  for  which  it  becomes 
liable  to  the  person  in  possession  of  the 
house.  In  such  case  the  husband,  being 
the  occupier  and  in  rightful  possession,  is 
the  proper  plaintiff^  and  not  the  wife, 
although  the  sicktiess  resulting  from  the 
nuisance  is  that  of  the  latter.  And  he 
may  recover  damages  resulting  from  that 
cause,  and  also  from  the  sickness  of  any 
other  members  of  his  household.  Ellis 
V.  Kansas  City,  &c.  R.  R.  Co.,  63  Mo. 
131.  Abutting  owners  injured  by  a  pub- 
lic nuisance  to  the  highway  can  sue  for  and 
recover  such  special  damages  as  they  can 
prove.  Grand  Rapids,  &c.  R.  E.  Co.  v. 
Heisel,  47  Mich.  393.  In  an  action  to 
recover  special  damages  caused  by  plac- 
ing '  an  obstruction  in  the  nature  of  a 
nuisance  in  the  street  opposite  the  plain- 
tiff's residence,  the'  defendant  is  liable 
only  for  the  damages  actually  sustained 
prior  to  the  commencement  of  the  action. 
If  the  decreased  value  of  the  premises 
could  be  considered  in  such  case,  it  would 
be  their  decreased  market  value;  and  not 
their  decreased  value  as  a  family  resi- 
dence ;  so  that  evidence  of  the  latter  fact 
is  not  admissible.  Hopkins  v.  Western 
Pacific  R.  R.  Co.,  50  Cal.  190,  If  an 
individual  is  seriously  affected  by  the  ex- 
ercise of  unwarrantable  powers  by  a  city 
council  in  authorizing  a  railway  upon  a 
street  he  may  invoke  the  aid  of  a  court 
of  chancery  for  redress.  But  this  is  no 
concern  of  the  general  public.  Chicago 
&c.  R.  Co.  V.  People,  92  111.  170. 

2  Baltimore,  &c.  R.  Co.  i>.  Baptist 
Church,  108  U.  S.  31,7  ;  11  Am.  &  Eng.  E. 
Cas.  IS  ;  First  Baptist  Church  v.  Schenec- 
tady E.  Co.,  6  Barb.  79. 
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upon  the  Sabbath  so  as  to  disturb  public  worship  has  been  held  to 
be  an  actionable  niiisance.^  But  we  apprehend  that,  if  trains  are 
run  -upon  the  Sabbath  by  virtue  of  express  statutory  authority,  it 
would  /be  questionable  whether  a  recovery  could  be  had  in  such 
cases,  as  there  seems  to  be  no  principile  upon  which  churches  have 
any  superior  rights  in  respect  to  immunity  from  noise,  etc.,  than  in- 
dividuals. Indeed,  it  is  liable  for  damages  resulting  from  any  nui- 
sance created  by  it  which  is  not  authorized,  either  expressly  or 
impliedly,  by  its  charter  or  the  general  law.''^ 

In  the  case  of  a  private  injury  from  an  act  of  a  railway  company, 
a  person  is  bound  to  use  reasonable  exertions  to  prevent  its  increase ; 
and  if  he  stand  by  and  sees  the  injury  going  on  from  day  to  day 
without  making  any  efforts  to  prevent  it,  where  such  reasonable 
efforts  would  have  ameliorated  the  injury,  he  cannot  recover  for  the 
increased  injury.^  Nor  can  he  recover  where  by  his  own  act  the  in- 
jury was  brought  upon  his  estate.* 

Sec.  335.  Equitable  Remedies  for  Nuisances.  —  A  railway  company 
will  be  enjoined  by  a  court  of  equity  from  maintaining  a  nuisance 
either  private  or  public.^  In  the  case  of  a  public  nuisance,  the  rem- 
edy may  lie  sought  through  the  intervention  of  the  proper  law-offi- 
cers of  the  State,^  or  upon  a  bill  brought  by  private  persons  who 
sustain  a  special  and  particular  damage,  different  from  that  suffered 
by  the  public  generally.^  In  order  to  enable  a  private  person  to 
maintain  a  bill  to  restrain  a  public  nuisance  maintained  by  a  railway 
company,  he  mu.st  show  that  he  is  specially  damaged  thereby ;  ^  that 

'Trustees,  &e.  y.  Troy  R.  R.  Co.,  5  (Mass.),   501;    Davia  v.  New    York,  14 

■Barb.  (N.  Y.)  77  ;  Bellemont,  &c.  R.  R.  N.  Y.  506  ;  People  ».  Sturtevant,  9  N.  Y. 

Co.   V.    Fifth    Baptist    Church,     United  263 ;    District     Attorney    v.  liynn,   &c. 

States  Sup.  Ct.  1883.  R.  R.   Co.,   16  Gray  (Mass.),  242;  Wet- 

2  See  chap.  xh.  Sabiu  v.  Vt.  Cen-  more  v.  Story,  22  Barb.  (N.  Y.)  414. 
tral  R.  R.  Co.,  25  Vt.  363  ;  Whitehouse    Equity   will  not  enjoin  a  nuisance  of  a 

V.  Androscoggin  R.  R.  Co.,  52  Me.  208.  merely  temporary  character.      Swain  v. 

8  Kansas,   &o.  R.  R.  Co.  v.  Mihlman,  Gt.  NorthemRy.  Co.,  4De  G.  J.  &  S.  211. 

17  Kan.  224  ;  Chase  v.  New  York  Central  A  lessee  of  a  railway  is  equally  liable  with 

R.  R.  Co.,  24  Barb.  (N.  Y.)  273.  the  lessor  for  a  nuisance  arising  from  the 

*  Chicago,  &c.  R.  R.  Co.  v.  Hoag,  90  manner  in  which  the  road  is  constructed. 

111-339.  Tate  v.  Missouri,  &c.  R.  R.  Co.,  64  Mo.  149. 

°  Sparhawk  v.  Union  Pass.  R.  E,  Co.,  •  Vhere  several  companies  occupy  the  same 

54  Penn.  St.  401;  Currier  «.  West  Side  railwayjhey  are  jointly  liable  for  a  nuisance 

Elevated  R.  R.    Co.,    6  Blatchf    (U.  S.  to  which  each  conti-ibutes.     Chicago,  &c. 

C  C.)  487  ;  Hinchman  v.  Paterson  Horse  R.  R.  Co.  v.  Hall,  90  lU.  42. 

R.  R.  Co.,  17  N.  J.  Eq.  75  ;  Brainard  v.  «  Id.                                                 . 

Conn.   River  R.R.  Co.,  7  Cush.  (Mass.)  '  "Wood  on  Nuisances,  chapters xix.  and 

506  ;   Milhan  v.  Sharp,  27  N.  Y.   611 ;  xxv. 

Ha4shorn   v.   South    Reading,   3    AUen  »  Sparhawk  v.  Union  Pass.  K.  E.  Co., 
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is',  that  he  sustains  a  special  damage  therefrom  not  common  to  the 
public.  By  common  injury  is  meant  an  injury  of  the  same  kind  and 
'character,  and  such  as  naturally  and  necessarily  arises  from  a. given 
cause,  but  not  necessarily  similar  in  degree,  or  equal  in  amount.^ 
If  the  injury  is  the  same  in  kind  to  all,  it  is  a  common  injury 
although  one  may  actually  be  injured  or  damaged  more  than  another. 
To  illustrate,  we  will  take  the  case  of  a  slaughter-house  erected  upon 
a  public  street.  To  all  who  come  within  the  sphere  of  its  operation 
or  effects,  it  is  a  nuisance,  and  offends  the  senses  by  its  noxious 
smells.  It  is  a  common  nuisance  in  such  a  locality,  and  in  its  gen- 
eral effects  produces  a  common  injury.  But  to  those  living  upon 
the  ^reet  and  within  its  immediate  sphere,  it  is  both  a  common  and 
a  private  nuisance.  Oommoh  in  its  general  effects,  but  private  in 
its  special  effects  upon  those  living  there.^  To  the  public  generally 
it  produces  no  injury  except  such  as  is  common  to  all ;  bui  to  those 
owning  property  in  its  neighborhood,  or  residing  there,  it  produces 
a  special  injury,  in  that  it  detracts  from  the  enjoyment  of  their  hab- 
itatione,  produces  intolerable  physical  discomfort,  and  diminishes  the 
value  of  their  premises  for  the  pufrposes  to  which  they  have  been 
devoted.*  Therefore,  while  those  residing  beyond  its  sphere  and 
owning  no  property  there  that  is  impaired  in  value,  cannot  have 
a  private  remedy,  either  at  law  or  in  equity,  yet  those  who  live  in 
the  neighborhood,  or  Who  own  property  there  that  is  impaired  in 
value  by  reason  of  the  .nuisance,  may  have  their  private  actions 
to  recover  their  special  damage,  or  protect  their_  special  interests.* 
The  degree  of  damages  which  each  sustains  varies  according  to  the 
ratio  of  nearness  to,  or  distance  from,  the  promoting  cause. 

It  may  be  said  that  the  real  distinction  fairly  deducible  from  all 
the  cases  entitled  to  any  consideration  as  authorities  is  this  :  When 
the  wrongful  act  is  of  itself  a  disturbance  or  obstruction  to  the  ex- 
ercise of  a  public  or  common  right,  and  nowise  inflicts  any  special 

54  Penn.  St.  401  ;  Bell  v.  Ohio,  &e.  E.  *  Little  Rock,  &c.  B.  E.  Co.  v.  Brooks, 

Go.,  25  Penn.  St.  161 ;  Northern  Pacific  E.  39  Ark.  403  ;  Cain  v.  Chicago,  &c.  R.  E. 

Co.  1/.  Bamesville,  &c.  E.  Co.,  4  FedEep.  Co.,.  54   Iowa,   255;  Francis  v.   Schoell- 

172.  kopf,  53  N.  Y.  152  ;  Wesson  v.  Wa.shbura 

1  Shauhut  V.  St.  Paul,  &o.  B.  E.  Co.,  Iron  Co.,  13  Allen  (Mass.),  95  ;  Soltau  v. 
21  Minn.  502.  De  Held,  9  Eng.  Law  &  Eq.  102  ;  Bex  v. 

2  Soltau  v.  De  Held,  9  Eng.  Law  &Eq.  Dewsnap,  16  East,  194  ;  Payne  v.  McKin- 
102  ;  Wesson  -o.  Washburn  Iron  Co.,  13  ley,  54  Cal.  532  ;  Nottingham  ^v.  Balti- 
AUen  (Mass.),  95.  more,  &o.  E.  K.  Co.j  3  MacArthur  (D.  C), 

s  Ross  V.   Butler,  19  N.  J.  Eq.  294  ;     517. 
Davidson  v.  Isham",  9  id.  189  ;  Wolcott ». 
Melick,  11  id.  207. . 
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damage  upon  one  more  than  another,  the  sole  remedy  is  by  indict- 
ment, unless  special  damage  has  actually  been  sustained  by  indi- 
viduals, as  in  the  case  of  negligently  keeping  large  quantities  of 
gunpowder  on  a  public  street  or  highway;^  carrying,  on  a  noxious 
trade  on  a  public  highway,  but  away  from  human  habitations  or 
places  of  business ;  ^  keeping  a  bawdy  house ;  indecent  or  immoral 
practices,  and  many  other  nuisances  that  generally  are  of  a  purely 
public  character.  Injuries  of  this  class  are  usually  public  in  their 
effects,  but  conditions  may  exist  that  make  them  private- also.  In 
the  case  of  a  negligent  keeping  of  gunpowder,  if  a  person  owns 
property  in  the  vicinity,  and  by  reason  of  the  fear  and  apprehen- 
sion of  danger,  his  tenants  leave  his  buildings  and  he  thus  loses  the 
rent  therefrom,  this  is  a  special  injury  to  him,  apart  from  that  suf- 
fered in  common  with  the  rest  of  the  public ;  and  he  is  entitled  to 
his  private  action,  both  to  recover  the  damages,  and  abate  the  nui- 
sance, and  this  even  though  there  are  many  others  similarly  situated 
and  affected.^  So,  too,  in  the  case  of  a  noxious  trade  upon  a  high- 
way, but  away  from  habitations,  so  long  as  every  person  sustains  a 
common  injury  only  therefrom,  as  by  being  annoyed  by  its  offensive 
and  unwholesome  smells,  it  is  a  purely  public  injury ;  but  if  its  ef- 
fects extend  to  the  dwellings  or  places  of  business  of  any  persons,  to 
such  an  extent  as  to  render  their  occupancy  materially  uncomforta- 
ble, then  it  becomes  a  private  nuisance  to  those  whose  dwellings  or 
places  of  business  are  so  affected,  and  they  may  have  their  action 
therefor,  although  there  are  many  persons  who  are  thus  affected,  and 
the  result  will  be  to  promote  a  multitude  of  suits.*    Of  course,  if 

1  The  People  ©.Sands,  1  Johns.  (N.  Y.)  10  ;  Francis  v.  Schoelkopf,  53  N.  Y.  152  ; 
78.            _,  Wesson  v.  Washhurn  Iron  Co.,  13  Allen 

2  Rfix  V.  Niel,  2  0.  &  P.  485  ;  Brady u.  (Mass.),  95  ;  Eoss  v.  Butler,  19  N.  J.  Eq. , 
■Weeks,  3  Barb.  (N.  Y.)  157;  Catlin  294;  Ottawa  Gas-light  Co.  v.  Thompson, 
V.  Valentine,  9  Paige  (N.  Y.),  575 ;  Peck  89  111.  598  ;  Tipping  v.  St.  Helen  Smelt- 
V.  Elder,  3  Sandf.  (N.  Y.)  126  ;  Story  D.  ing  Co.,  E.  C.  L.  608  ;  Story  v.  Ham- 
Hammond,  4  Ohio,  376  ;  Wesson  ?>.  Wash-  mond,  4  Ham.  (Ohio)  376;  Wood  on 
burn  Iron  Co.,  13  Allen  (Slass.),  95  ;  Mills  Nuisances,  736,  738  ;  Harvard  College  v. 
V.  Hall,  9  Wend.  (N.  Y.)  315  ;  Adams  v.  Stearns,  13  Gray  (Mass.),  1  ;  Hatch  v. 
Michael,  38  Md.  126  ;  Rex  v.  Dewsnap,  16  Vt.  Central  R.  R.  Co.,  28  Vt.  142  ;  Spar- 
East,  194  ;  Grabill  v.  R.  R.  Co.,  50  HI.  hawk  v.  Union,  &o.  R.  R.  Co.,  54  Penn. 
241 ;  Gas  Co.  v.  Thompson,  39  id.  598.  St.  401  ;  Milhau  v.  Sharp,  27  N.  Y.  611 ; 

»  Weir  V.   Kirk,  74   Penn.   St.   230  ;  Kellinger  v.   Forty-Second  Street  R.  R. 

Cheatham  v.  Shearon,   1   Swan  (Tenn.),  Co.,   50  id.   206;  Eaton  v.  Boston,  &c. 

21 3 ;  Myers  «.  Malcolm,  6  Hill  (N.Y.),  292.  R.  R.  Co.,  51   N.   H.  504  ;  Lamphier  ». 

*  Knight  V.   Gardner,  19  Law  Times  Boston,  &o.  R.  R.   Co.,   33  N.  H.  495 ; 

(n.  8.)   673;   Cooke  v.  Forbes,  L.  R.  5  Welland  D.Cambridge,   3  Allen  (Mass.), 

Eq.  166  ;  Crump  v.  Lambert,  L.  R.  3  Eq.  574  ;  Haskell  «.  New  Bedford,  108  Mass. 

409  ;  Lansing  v.  Smith,  4  Wend.  (N.  Y.)  208 ;  Buck  v.  Conn.  &  Pass.  River  R.  R. 
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the  party  has  an  adequate  repiedy  at  law,  a  court  of  equity  will  not 
interfere.^ 

If  a  remedy  is  sought  through  the  intervention  of  the  public  au- 
thorities, reasonable  diligence  must  be  exercised  in  seeking  the  rem- 
edy, or  the  court  w^U  refuse  to  interfere,  on  account  of  the  laches  of 
the  parties  interested.^  But  the  remedy  by  indictment  is  always 
open  to  the  public,  as  the  statute  of  limitations  never  bars  a  public 
nuisance.^  Acts  authorized  by  law  are  never  indictable  as  nuisances  ; 
consequently,  in  all  cases,  the  question  as  to  whether  an  act  of  a 
railway  company  is  o?  is  not  a  nuisance,  depends  upon  the  circum- 
stance whether  it  is  authorized  or  not*  As  to  the  effect  of  legisla- 
tive authority  upon  private  rights,  we  have  already  seen  that  such 
authority  is  not^  always  a  protection.^  Where  the  nuisance  was  cre- 
£|,ted  by  another  company,  and  is  only  continued  by  the  company  in 
possession,  either  notice  or  knowledge  of  the  nuisance  must  be  brought 
home  to  it,  before  an  action  can  be  brought  against  it  therefor.^ 
But  the  company  creating  the  nuisance  is  not  entitled  to  notice.  ^ 
While,  'as  previously  stated,  there  is  no  prescription  for  a  public  nui- 
sance,* yet  the  statute  does  run  against  a  purely  private  nuisance.^ 

(N.  Y.)  428  ;  Bordentown,  &c.  T.  Co.,  20 
N.  J.  L.  314  ;  Attorney- General  v.  New 
York,  &c.^  K.  R.  Co.,  24  N.  J.  Eq.  49  ; 
Thompson  v.  Androscoggin  R,  R.  Co.,  54 
N.  H.  545;  Danville,  &e.  R.  R.  Co.  «. 
Com.,  78  Penn.  St.  29  ;  People  v.  Detroit, 
&c.  Plank  Road  Co.,  37  Mieh.  195. 

*  See  eh.  xii. 

">  Wayland  v.  St.  Louis,  &c.  R.  B.  Co., 
75  Mo.  548  ;  Dickson  v.  Chicago,  &e. 
R.  R.  Co.,  71  Mo.  575  ;  Brown  v.  Cayuga, 
&c.  E.  E.  Co.,  12  N.  Y.  486  ;  Conhocton 
Stone  Eoad  v.  Buffalo,  &e.  E.  R.  Co.,  51 
N.  Y.  573.  In  some  of  the  cases  a  re- 
quest to  abate  is  held  necessary.  Nichols 
•0.  Boston,  98  Mass.  39  ;  West  v.  Louis- 
ville, &c.  E.  R.  Co.,  8  Bush  (Ky.),  404  r 
McDonough  v.  Oilman,  3  Allen  (Mass.), 
264.  I 

'  Chicago,  &o.  E.  R.  Co.  v.  Moffatt,  ante. 

8  Mills  V.  Hall,  9  "Wend.  (N.  Y.)  315  ; 
Eegina  v.  Brewster,  8  U.  C.  C.  B.  208  ; 
Rhodes  v.  Whitehead,  27  Tex.  304  ;  Tay- 
lor V.  People,  6  Parker's  Cr.  (N.  Y.)  347  ; 
Elkins  B.  State,  2  Humph.  (Tenn.).  543  j 
People  V.  Cunningham,  1  Den.  (N.  Y. ) 
524 ;  W^ood  on  Nuisarices,  791-2. 

»  Powera  v.  Council  Bluff's,  45  Iowa, 
652  ;  Wood  on  Limitations,  371. 


Co.,  42  Vt.  370  ;  Houck  v.  Wachter,  34 
Md.  265 ;  Hughes  v.  Pi-ovidence,  &o. 
R.R.  Co.,  2  R.  I.  493;  Wabash,  &o. 
Canal  Co.  v.  Spears,  16  Ind.  441  ;  Little 
Mianii  R.  R.  Co.  v.  Naylor,  2  Ohio  Stj 
235  ;  Chicago,  &c.  R.  R.  Co.  v.  Moffatt, 
75  111.  524 ;  Parratt  v.  Cincinnati,  &c. 
E.  R.  Co.,  8  Ohio  St.  330  ;  South  Caro- 
lina R.  R.  Co.  i>.  Moore,  28  Ga.  398  ; 
Fenn.  &c.  R.  R.  Co.  v.  Graham,  63  Penn, 
St.  230. 

1  Hodgkinson  v.  Long  Island  R.  E. 
Co.,  4  Edw.  Ch.  (N.  Y.)  411 ;  Attorney- 
General  V.  N.  J.,  &c.  B.  E.  Co.,  3  N.  J. 
Eq.  136  ;  Carlisle  v.  Cooper,  21  N.  J.  Eq. 
576  ;  Morris,  &c.  E.  E.  Co.  v.  Prudden; 
20  N.  J.  Eq.  530  ;  Hudson,  &o.  E.  E.  Co. 
V.  New  York,  &c.  E.  E.  Co.,  9  Paige,  Ch. 
(N.  Y.)  323.       > 

»  Hentz  v.  Long  Isknd  E.R.  Co.,  13 
Barb.  (N.  Y.)  646  ;  Attorney-General  v. 
New  York,  &c.  R.  R.  Co.,  24  N.  J.  Eq.  49. 

*  Cain  D.  Chicago,"  &o.  R.  R.  Co.,  54 
Iowa,  255  ;  State  v.  Louisville,  &c.  R.  R. 
Co.,  86  Ind.  114. 

*  Rundle  v.  Pacific  R.  R.  Co.,  65  Mo. 
325  ;  Hodgkinson  v.  Long  Island  R.  R. 
Co.,  4  Edw.  Ch.  (N.  Y.)  411 ;  Baxter  v. 
Spuyten  Duyvil,  &a.  E.  E.  Co.,  61  Barb. 
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Sec.  336.  LiabUity  for  Breach  of  Public  Duty. —  "Where  a  railway 
omits  or  negligently  performs  a  public  duty,  as,  where  it  neglects  to. 
keep  its  rails  in  proper  condition  at  a  highway-crossing,^  or  to  keep 
its  road  in  proper  repair  at  such  points,  it  is  not  only  liable  to  indict>- 
ment  as  for  a  public  nuisance,  but  is  also  liable  for  damages  result- 
ing  therefrom  to  any  traveller  who  is  injuredthereby.^  So,  too,  it  is 
held  .to  amount  to  an  indictable  nuisance  for  a  railway  company  to 
run  its  trains  at  a  high  rate  of  speed  without  giving  the  statutory 
signals  over  highway-crossings,  —  as,  in  one  case,  at  the  rate  of  from 
fifteen  to  twenty  miles  an  hour.*    But  this  rule  can  only  be  sup- 


1  In  Paducah,  &c.  E.  E.  Oo.  v.  Com., 
80  Ky.  147,  tlie  rails  at  a  highway-cross- 
ing stood  six  or  eight  inches  above  the 
surface  of  the  highway,  and  were  held  an 
indictable  nuisance. 

«  Penu.  &c.  E.  E.  Co.  v.  Graham,  63 
Penn.  St.  290.  A  railroad  track  in  a 
street  is  not  necessarily,  per  se,  a  public 
nuisance.  Nor  can  it  be  said,  as  a  matter 
of  law,  that  it  is  an  obstruction.  Wabash, 
St.  Louis  &  Pacific  R.  E.  Co.  v.  The  Peo- 
ple, 12  Brad.  (111.)  448.  See  also  State 
v.  Louisville,  New  Albany,  &  Chicago 
R.  E.  Co.,  86  Ind.  114.  But  where  a 
railway  company  laid  a  side  track  upon 
the  street  of  a  city  within  six  feet  of  the 
line  of  the  street,  in  violation  oj  the  pro- 
visions of  the  city  ordinarice  granting  it  the 
right  of  way,  which  prohibited  the  con- 
struction of  any  track  within  eighteen 
feet  of  such  line,  it  was  held  that  such 
track  and  the  use  thereof  constituted  a 
nuisance,  for  the  maintenance  of  which  a 
property-holder  who  had  sustained  special 
damages  by  reason  thereof  might  maintain 
an  action,  the  discretion  necessary  to  be 
exercised  in  determining  the  limits  to  be 
imposed  upon  the  use  of  the  street  by  the 
railroad  being  vested  in  the  city  council. 
The  track  being  a  side  track,  and  having 
been  wrongfully  constructed  in  violation 
of  the  city  ordinance,  could  not  be  con- 
sidered a  permanent  structure,  the  dam- 
ages arising  from  the  maintenance  of  which 
would  be  original  and  not  continuous ; 
aor,  being  a  nuiaanoe,  could  the  right  to 
continue  such  maintenance  be  acquired  by 
prescription.  Cain  v.  Chicago,  &c.  E.  E. 
Co.,  54  Iowa,  255.  Denver  &  Swansea 
R.  E.  Co.  0.  Denver  City  E.  E.  Co.,  2 
Col.  673.    An  impr;)per  and  unreasonable 


exercise  of  a  right  to  use  a  street  by  a  rail- 
way company  may  become  a  nuisance. 
State  «.,  Louisville,  New  Albany,  &  Chi- 
cago E.  E.  Co.,  86  Ind'.  114.  North  Chi- 
cago City  E.  E.  Co.  v.  Lake  View,  lOS 
111.  207.  Where  a  railroad  is  built  in  a 
public  street,  the  escape  of  soot,  smoke 
and  smells  from  the  locomotives,  the  ob- 
struction of  the  street  with  cars,  and  the 
jarring  of  the  earth  and  neighboring  build- 
ings by  passing  trains,  to  the  inconveni- 
ence, discomfort,  and  danger  of  adjoining 
proprietors,  do  not  in  law  constitute  a 
nuisance,  if  the  charter  of  ihe  company 
authorizes  the  laying  of  the  track,  unless 
the  road  is  negligently  or  unskilfully  built 
or  operated'.  Handle  v.  Pacific  E.  E.  Co., 
65  Mo.  325. 

*  Louisville,  &e.  E.  E.  Co.  v.  Com., 
80  Ky.  143  ;  44  Am.  Eep.  468.  It  must 
be  remembered,  however,  that  a  railway 
company  is  not  liable  to  indictment  for  a 
proper  use  of  streets  or  highways  within 
the  scope  of  the  powers  conferred  upon 
it.  Thus,  where  it  is  authorized  to  con- 
struct tracks,  switches,  &c.,  in  a  street 
or  highway,  it  cannot  be  charged  with 
a  public  nuisance  where  the  obstruc- 
tion .is  no  greater  than  is  required  by  a 
reasonable  use.  State  v.  Louisville,  &c. 
R.  R.  Co.,  86  Ind.  114  ;  Wabash,  &c. 
E.  E.  Co.  V.  Pe(^le,  12  111'.  App.  448. 
And  the  conviction  in  Louisville,  &e. 
E.  E.  Co.  V.  Com.,  ante,  can  only  be  sus- 
tained upon  the  ground  that  the  company 
exercised  its  right  unlawfully,  by  habit- 
ually neglecting  to  ring  the  bell  or  blow 
the  whistle  as  its  trains  approached  the 
crossing.  In  the  absence  of  any  statute 
regulating  the  matter,  a  railway  company, 
conforming  to  the  statute  requirements  as 
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ported  where  the  statute  expressly  restricts  the  rate  of  sf  eed  at  such 
points,  or  where  the  company,  as  in  the  case  last  cited,  habitually 
fails  to  give  the  statutory  signals.  So,  too,  a  railway  company  is 
liable  to  indictment  if  it  unreasonably  obstructs  a  highway,  pither 
by  its  trains,  or  by  leaving  objects  thereon  or  near  thereto  —  as  a 
hand  car — which  are  calculated  to  frighten  horses,^  and  it  is  lia- 
ble civilly  for  aU  the  damages  that  ensue  therefrom.  Thus,  in  a 
Massachusetts  case,^  the  company  had  a  derrick  located  upon  their 
premises,  the  boom  of  which  swung  over  the  highway,  and  the  plain- 
tiff's horses  became  frightened  at  it,  and  became  unmanageable  and 
ran  away,  doing  considerable  damage  to  the  plaintiff.  The  company 
was  held  responsible  therefor.^  So,  if  a  railway  cbmpany  erects  a 
bridge  across  a  navigable  stream  so  as  unreasonably  to  obstruct  nav- 
igation, or  without  authority,  it  is  liable  to  any  person  whose  boats, 
are  thereby  obstructed,  for  all  the  ensuing  damages.*  And  generally, 
if  these  companies  do  any  acts  in  a  public  street  or  highway  which 
are  detrimental  to  the  public,  without  authority,  or  if  with  authority, 
if  they  exercise  the  powers  conferred  in  an  improper  or  negligent 
manner,  they  are  liable  to  indictment  so  far  as  the  rights  of  the 
general  public  are  infrijQged,  and  to  a  civil  action  in  favor  of  any 
ijadividual  who  is  specially  injured  thereby.^ 

Sec.  337.  Liability  to  Indictment  Generally.  —  As  a  rule,  at  the 
common  law,  a  corporation  is  not  liable  to  indictment  for  misfea- 
sances, except  in  the  case  of  nuisances,  but  in  many  of  the  States 
the  statute  provides  for  their  indictment,  for  certain  acts  either  of 
omission  or  commission,  and  their  punishment  by  fine ;  and  inasmuch 

to  signals,  may  cross  a  highway  at  any  A  steatn-engine  on  wheels  passing  along  a 

rate  of  speed  it  pletees.  '  highway  is  not.     Macomher  v.  Nichols, 

1  Cincinnati,  &c.  R.  E.  Co.  v.  Com.,  34  Mich.  212;  22  Am.  Eep.  522.  But 
80  Ky.  137.  Or  for  any  public  nuisance,  contra,  see  Smith  i).  Stokes,  4  B.  &  S. , 
Northern  Central  R.  R.  Co.  v.  Com.,  90  84  ;  Harrison  v.  Leaper,  5  L.  T.*  (n.  s.) 
Penn.  St.  300.  And  foreign  corporations  640.  See  also  Favor  v.  Boston,  &c,  R.  R. 
are  liable  for  a  violation  of  the  laws  of  Co.,  114  Mass.  360.  See.  Knight  i).  Good- 
any  State  in  which  they  operate  a  railway,  year  Rubber  Co.,  381  Conn.  438,  where 
Cincinnati,  &o.  R.  R.  Co.  v.  Com.,  80  a  steam-whistle  on  miU  near  highway 
Ky.  137.  was  held  a  nuisance.     In  Young  v.  New 

2  Jones  V.  Fitchbuig  R.  R.  Co.,  107  Haven,  39  Conn.  435,  steam-roller  left 
Mass.  261.  beside  highway.      See  also,   Watkins  v. 

8  See  the  following    cases   n,pon   the  Redden,  2  F.  &  F.  629,  in  which  a  trac- 

question  of  liability  for  accidents  resulting  tion  steam-engine  in  highway  was  held  a 

from  placing  objects  near  highways  calcu-  nuisance. 

lated  to  frighten  horses.    Hardy  v.  Keene,         *  Little  Rock,  &e.,  R.  E.  Co.  v.  Brooks, 

52  N.  B.  370.    A  pile  of  stones  was  held  a  39  Ark.  403. 
nuisance.  Clintonv.Howard,  42Conn.  295.         ^  Wood  on  Nuisances. 
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as  a  corporation  must  necessarily  act  by  agents,  it  is  chargeable  for 
their  acts  done  within  the  scope  of  their  duties.^  Thus,  it  has  been 
held  that  a  railway  company  is  liable  to  indictment  for  a  violation  of 
the  laws  relating  to  the  Sabbath,  by  running  its  trains  upon  th'at 
day  ;*  and  generally,  it  may  be  said  that  a  corporation  is  liable  crimi- 
nally for  the,  acts  of  its  agents,  when  the  acts  done  are  within  the 
scope  of  the  authority  delegated  to  the  agent.  Thus,  where  the  ser- 
vants or  agents  of  a  corporation,  in  the  operation  of  its  works  pollute 
the  waters  of  a  stream,^  or  obstruct  a  highway,*  or  commit  any  nui- 
sance that  is  a  legitimate  result  of  doing  that  which  they  were  em- 
ployed to  do,  the  corporation,  as  well  as  the  servants  or  agents,  are 
liable  to  indictment  therefor.^  So,  a  corporation  may  be  indicted  for 
an  assa,ult  committed  by  its  servants,®  or  a  libel  published  by  its  or- 
ders,' or  for  any  non-feasance,  by  the  omission  by  its  servants  to  per- 
form a  duty  imposed  upon  it  by  statute  or  by  the  common  law,*  or 
for  a  misfeasance,  by  doing  that  which  they  are  intrusted  to  do,  con- 
trary to  statute,  or  in  violation  of  the  common  law.^  Thus,  a  turn- 
pike company  is  liable  to  indictment  for  permitting  its  turnpike  to  be 
and  remain  out  of  order.^"  So,  a  railroad  company  authorized  to  ob- 
struct a  highway  in  a  certain  mode  is  liable  to  indictment  for  obstruct- 
ing it  in  any  other  mode.^^  And,  generally,  when  the  act  done  is 
made  an  offence  by  statute  or  the  common  law,  and  is  within  the  scope 
of  the  powers  conferred  upon  its  officer,  agent,  or  servant  doing  it,  and 
is  punishable  by  fine,  the  corporation  is  criminally  liable  therefor. 

Sec.  338.  Who  may  sue.  —  In  the  case  of  injury  to  real  estate,  all 
persons  having  an  interest  therein  may  have  their  remedy.  If  the 
estate  is  in  the  possession  of  a  tenant,  he  is  entitled  to  damages  for 

1  State  V.  Vt.  Central  R.  E.  Oo.,  27  '  Eastern  Counties  By.  Co.  ».  Broom, 
Vt.  103  ;  Boston,  &o.  R.  R.  Co.  v.  State,     6  Exch.  314. 

32   N..H.  215;   Com.   v.  New  Bedford         '  Whitfield  i).  S.  E.  Railway  Co.,  E.  B. 

Bridge,   2  Gray  (Mass.),  339  ;   State  v.  &  E.  115.  ' 

Baltimore,  &e.  R.  E.  Co.,  15  W.  Va.  362  ;         8  Regina  v.  Birmingham  Ry.  Co.,  9  C. 

Delaware,    &c.   Canal  Co.  v.    Com.,   60  &  P.  469  ;  Com.  ■!).  Nashua  &  Lowell R.  E. 

Penn.  St.  367.  Co.,  2  Gray  (Mass.),  54  ;  Regina  v.  G.  N. 

2  Baltimore,  &c.  R.  R  Co.  ■».  State,  15  of  England  Ry.  Co.,  9  Q.  B.  315. 

W.  Va.  362.  9  State  v.  Vt.  Central  R.  R.  Co.,  27 

8  Rex  V.  Medley,  6  C.  &  P.  437  ;  Re-  Vt.   10^  ;    Regina  v.  North  of  England 

gina  V.  Stephens,  L.  R.  1  Q.  B.  701.  Ry.  Co.,  9  Q.  B.  815  ;  Com.  v.  New  Bed- 

*  Louisville,   &o.   R  R.   Co.  v.  State,  ford  Bridge  Co.,  2  Gray  (Mass.),  339. 

3  Head  (Tenn.),  523;  State  v.  Morris  &  "  Red    River   Turnpike  Co.  v.   State, 

Essex  E.  E.  Co.,  23  N,  J.  860.  1  Sneed  (Tenn.),  474  ;    Waterford,   &o. 

'  Eex  V.  Medley,  6C.  &  P.  437  ;  Regina  Turnpike  Co.  v.  People,  9  Barb.  (N.  Y."* 

1'.  Stephens,  L.  R.  1  Q.  B.  701.  161. 

»  Regina  v.  Scott,  3  Q.  B.  543. 
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the  injury  to  his  estate,  and  if  the  injury  is  of  a  permanent  nature, 
the  reversioner  is  also  entitled  to  damages.^  For  injury  inflicted 
upon  real  estate,  the  person  owning  the  estate  at  the  time  when  it 
was  inflicted,  is  thie  only  one  entitled  to  sue,^  except  in  the  case  of  a 
vendee  in  possession  under  a  coiitract  to  purchase.^ 

Sec.  339.  Legislative  Authority  restricted.  —  Where  an  act  is  au- 
thorized by  an  act  of  the  legislature  to  be  done  that  would  be  a 
nuisance  except  for  such  authority,  the  grant  is  taken  subject  to  the 
restriction  that  the  highest  degree  of  care  will  "be  exercised  that  the 
act  so  authorized  , shall  not  operate  as  an  injury  to  the  public  or  to 
individuals.  Therefore  a  railroad  company  authorized  to  use  steam- 
engines  upon  its  road  is  bound  to  use  those  that  are  provided  with 
the  latest  and  best  improvements  to  prevent  the  escape  of  sparks 
from  its  smoke-stack,  or  of  fire  and  coals  from  its  fire-box ;  and  if  it 
makes  use  of  engines  defective  in  these  respects,  when  the  defect 
might  be  remedied,  or  when,  by  the  use  of  a  different  class  of  en- 
gines, the  danger  might  be  avoided,  the  engines  will  be  treated  as 
nuisances,  and  the  company  is  liable  for  all  the  damages  that  result 
from  their  use.* 

Sec.  340.  Railroad  Grants  must  be  exercised  in  Conformity  to 
Charter. — So,  too,  where  a  railroad  company  is  authorized  by  its  char- 
ter, to  lay  its  tracks  in  a  certain  locality,  if  it  lays  them  in  another, 
the  road  becomes  a  nuisance^  upon  every  highway  that  it  crosses.* 

1  Cain  V.  Chicago,  &c.  R.  Co.,  64  Iowa,  v.  E.  K.  Co.,  27  Penn.  St.  339  ;  Hughes 

255  ;   Hallgan  ».*  Chicago,   &c.    R.   Co.,  v.  R.  R.  Co.,  2  R.  I.  493. 

15  111.  558;  Bell  v.  Midland  By.  Co.,  10  6  i„  Commonwealth  v.  Nashua  &  Low- 

C.    B.  N.  s.   287;   Indianapolis,   &o.   R.  ell  R.  R.  Co.,  2  Gray  (Mass.),  54,  it  was 

Co.  V.  McLaughlin,  77  111.  275 ;  Bannon  held  that  the  construction  of.  a  railroad 

V.  Mitchell,  6  Brad.  (111.)  17;  Mumford  across  a  highway  in  a  manner  different 

■0.  Oxford,  &c.  Ry.  Co.,  1  H.  &  N.  34  ;  from  that  provided  by  law  is  a  nuisance, 

Illinois  Central  R.  R.  Co.  v.  Grabble,  46  and  renders  the  company  liable  to  mdict- 

111.  445.  ment  therefor,  and  its  charter  is  no  pirol- 

^  Harrington  v.  St.  Paul,  &c.  R.  R.  Co.,  tection  against  the  indictment.     Also  see 

17  Minn.  215  ;  Illinois  Central  R.  R.  Co.  Com.  v.  Vt.  &  Mass.  R.  E.  Co.,  4  Gray 
V.  Allen,  89  111.  205.  (Mass.),    22.      Hughes  v.   Providence  & 

»  Miller  v.  Long  Island  R.  E.  Co.,  9  Worcester  E.  E.  Co.,  2  R.  I.  493 ;  Re- 
Hun  (TS.  Y.),  194  ;  Hays  v.  Miller,  6  id.  gina  v.  United  Kingdom  TeL  Co.,  3 
320  ;  Rood  v.  N.  Y.  Central  R.  R.  Co.,  Fost.  &  F.  73  ;  AttomeyiGeneral  v.  Ely, 

18  Barb.  (N.  Y.)  80.  L.  R.  6  Eq.  106  ;  Moshier  «.  R.  R.  Co.,  8 
«  Kingti.  Morris  &  Essex  E.E.  Co.,  18  Barb.  (N.  Y.  S.  C.)  427;   Denver,  &e. 

N.  J.  Eq.  397  ;  R.  R.  Co.  v.  Wood,  48  R.  R.  Co.  v.  Denver  City  R.  R.  Co.,  2 

Ga.   565  ;  Potter  D.  Bonner,  29  Ohio  St.  Col.  T.  673.   And  if  a  railroad  i^  attempted 

150  ;  Reg.  v.  Telegraph  Co.,  9  Cox's  C.  C.  to  be  laid  in  a  highway  without  legislative 

174 ;  Veazie  v.  R,  R.  Co^,  49  Me.  119 ;  authority,  equity  will  enjoin  it  without 

State  V.  E.  R.  Co.,  25  N.  3.  L.  437  ;  Com.  waiting  for  a  trial  at  law.    Attorney -Gene- 

VOL.  111.  —  4 
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So,  too,  where  a  railroad  ia  laid  along-side  a  highway,  the  company 
is  bound  to  use  the  road  in  aueh  a  manner  as  is  least  calculated  to 
interfere  with  the  safety  of  public  travel  over  the  highway,  and  if  it 
allows  the  steam-whistle  to  be  blown  unnecessarily,  whereby  horses 
upon  the  highway  are  frightened  and  injury  results,  the  company  is 
liable  for  the  damages  that  result  therefrom ;  or  if  it  runs  its  trains 
over  road-crossings  without  taking  proper  measures  to  signal  their 
approach  to  travellers  upon  the  highway,  it  is  answerable  for  all 
the  consequences  that  flow  from  the  lack  on  their  part  to  exercise 
that  high  degree  of  care  that  is  essential  for  the  safety  of  the  pub- 
lic, and  is  commensurate  with  the  hazard  which  their  business 
creates.^ 

Skc.  341.  Restrictions  upon  Railroads.  —  The  rule  imposed  upon 
railroad  companies  in  their  use  of  highways  for  the  purposes  of  their 
road  virtually  is,  that  they  shall,  so  run  their  trains  as  not  to  render 
the  highway  less  safe  than  it  was  before  the  construction  of  their 
road  over  it,  so  far  as  reasonable  care  and  diligence  on  their  part 
can  prevent  it.  The  company  is  bound  to  take  every  reasonable 
precaution  to  notify  the  public  of  the  approach  of  its  trainsj  and 
to  regulate  their  speed  to  a  rate  that  is  consistent  with  the  safety 
of  the  travelling  public  in  the  exercise  of  ordinary  care.  There  can 
be  no  question  but  that  if  a  railroad  comptoy  habitually  neglects  to 
perform  these  duties  to  the  public,  and  to  exercise  reasonable  care  in 
the  running  of  its  trains  along  or  across  a  highway,  it  becomes  and 
may  be  indicted  as  a  public  nuisance.  The  grant  of  the  extraordi- 
nary franchise  with  which  it  is  invested  is  upon  the  implied  under- 
standing that  it  shall  exercise  the  rights  conferred  for  the  benefit 
not  to  the  detriment  of  the  public,  and  that  it  shall  adopt  all  possi- 
ble measures,  not  only  in  the  kind  of  machinery  employed,  biit  also 

ral  B.  Lombard,  &c.  Pass.  R.  R.   Co.,  10  aright,  if  the  bell  is  not  rung  or  the  steam- 

Fhila.  (Penn.)  352.  whistle  sounded,  to  presume  that  the  track 

1  Lafayette,  &c.  R.  R.  Co.  v.  Adams,  is  clear;  and  if  he  ia  himself  in  the  exer- 

26  Ind.  76.     In  Toledo  R.  R.  Co.  ■».  God-  cise  of  ordinary  care,  the  company  is  liable 

dard,  25  Ind.  185,  it  was  held  that  when  for  all  injuries  that  result  to  him  by  reason 

the  engineer  of  a  train  has  rung  the  bell  of  a  train  being  nin  over  the  crossing  wil3i- 

und  sounded  the  steam-whistle,  and  re-  out  these  signals  being  given.     Philadel- 

duced  the  speed  of  the  train  to  a  proper  phla  R.  R.  Co.  <b.  Hagan,  47  Penn.   St. 

rate,  upon  approaching  a  crossing,  he  has  244;  Chicago, -fee.  R.  R.  Co.  i).  Gretzner, 

done  all  that  the  law  requires,  and  has  fully  46  111.  75;  Warner  v.  N.  Y.  Central  R.  R. 

complied  with  all  the  requirements  iniposed  Co.,  45  Barb.  (N.  Y.  S.  C.)  299;  North 

by  the  exercise  of  reasonable  and  ordinary  Penn.  R.  R.  Co. ».  Heileman,  49  Penn.  St. 

care.    A  person  travelling  upon  a  highway,  60;  Chicago  &  Rock  Island  R.  R.  Co.  B. 

upon  approaching  a  railroad-crossing,  has  Still,  19  111.  499.  ,                                r 
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in  the  running  of  it,  to  prevent  the  infliction  of  unnecessa,ry  injury 
upon  the  public  or  upon  private  rights.^ 

S£G.  342.  Restrictions  upon  all  Legislative  Grants. — ^h^  same 
rule  applies  to  any  otjier  class  of  acts  th^t  may  become  nuisances  by 
their  improper  exercise.  Thus  legislative  authority  to  erect  a  bridge 
or  dam  across  a  navigable -stream  cannot  be  construed  as  ,a,utboriz- 
ing  the  person  or  corporation  to  make  an  erection  that  will  .materi- 
ally interfere  with  the  navigation  of  the  river,  or  increase  its  hazards. 
AH  such  rights  must  be  exercised  so  as  not  to  destroy  either  public 
or  private  rights  ;  and  unless  they  can  be,  or  unless  full  compensation 
has  been  provided  for  the  rights  destroyed,  the  grant  will  pot  protect 
the  person  or  corporation  from  suits  in  behalf  of  persons  .whose  rights 
are  injured,  or  prosecution  by  ,the  public,  for  -the  injury  to  ithe  pub^ 
lie  right,  as  to  all  its  exercise  beyond  the  reasonable  sqope  of  tjie 
grant.     In  other  Words,  the  acts  create  a  nuisance/^ 

Sec.  343.  private  Ways.  ■ —  In  reference  to  private  ways  ip  a  city 
or  elsewhere,  the  rule,  which  is  equally  applicable  to  rail's^^ay  compa- 
nies, seems  to  be  that  where  a  land-owner  has  given  pejrpiis^ion  to 
strangers,  express  m  irmplied,  to  .use  a  private  way  or  path  leading 

1  Regina  r.  Sharpe,  3  Bailway  Ca-s.  33;  tent  to  which  it  interferes  with  navigation 

Regina  ».  Eastern  Counties  Ey.  Co.,  id.  and  the  relative  importance  of  tjhe  traffic 

22;  Clarence  Ry.  06.  v.  Great  North  of  accommodated  and  interrupted  by|it.     Bat 

iEngland,  &c.  Jl.  R.  Co.,  13  jM.  &  W.  706;  the  fact  that  a  bridge  is  a  great  public 

Bordentown  &  So.  Amboy  Turnpike  (Jo.  v.  benefit  will  iiot  prevent  its  beiiig.a  nui- 

Camden  &  Amboy  R^  R.  Co.,  1?N.  J.  L.  sance  if  it  obstructs  navigation.    -Devoea). 

314;    Moshier  J).   Railroad  Co.,  8  Barb.  Penrose  Feny  Bridge  Co.,  3  AW- Lw  Reg. 

(N.  Y.)  427;  Drake «.  Hudson  EiverR.  R.  79;  Mississippi  &  Missouri  ;R.  R.'Co.  v. 

Co.,  7  id.  508.     In  this  case  it  was  held  Ward,   supra.     Any  obstruction    to   the 

that  a  railroad  in  the  streets  of  a  city  is  navigation  of  a  public  navigable  .river  is, 

not  per  se  a  nuisance,  and  that  it  will  not  upon  established  principles,  ^.  .public  nui- 

become  one,  pi;pyided  the  passage  over  Ijhe  sance.     p.  S.  y.  New  Bedforjl  .Bridge  Co., 

street  is  left  free  and  unobstructed.    King  1  Woodb.  &  M.  (U.  S. )  401  ;  Mayor  of 

V.  Morris,  ke.  R.  R.  Co., ,  18  N.  J.  i;q.  Georgetown  v.  .Alexandria  Capftl  Co.,  12 

397.    .  Pet.  (U.  S.  S.  C.)  91.     A  p}er  (erected  in 

.*  Mississippi  &  Missouri' R.  R.  Co.  v.  navigable  waters  according  to  established 

Ward,  2  Black  <U.  S.  S.  C),  485;  HartiJ.  regulatioiis  is  not  to  be  deenied,a,nuisance 

The  Mayor,  9  Wc^id.  (N.  Y.)  571;  L^n-  unless  an  ..actual  obstruction  ,|tp  ,nfi,yiga,tiion 

sing  V.   Smith,  15  jd.  133;  Rex  v.  Rus-  be  proved.    Dutton  v.  'Strong,  1  Black 

sell,  6  B.  &  C.  566;  Williams  v.  Wilcox,  (U.  S.  S.  C),  23.     The  erectioniof  a  bridge 

8  Ad.  &  El.  3J4;  Mayof.nf  Georgetown  v.  over  a  navigable  stream  [by  .^(ithprity  of 

Alexandria  Canal  ,;Co.,  1,2  Pet.  (U.S.  S.C.)  the  State  may  'Iprevent  thd  .l^flge  from 

91;  Pennsylvania  ii".  Wheeling  &  Belmont  being  a  public  nuisance,  but  ^t  isa.priyaie 

Bridge  Co.,  J3  Hojv.  ,(:U.  S.  S.C.)  518.    A  nuisance  if  it  obstructs  na»[igft1;iQn,  aijd 

bridge  across  -a  nawgaiWe  stream  is  not  persons  injured  may  have  t^ieir  .actions 

necessarily  ito  be  .enjoined  as  a  nuisance;  therefor.      Pennsylvania  v.   Wheeling  ,$ 

whether  ijt  jiaiit^kes  of  ithat  character ,de-  Belmont  Bridge  Co.,  13  HqBr.,(lJ.  S.)  518. 
pends  upon  circumstances,  —  upon  the  ex-  > 
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across  his  land,  or  if  he  nermits  a  particular  pathway  to  be  used  as 
an  approach  to  his  dwelling  or  place  of  business,  he  is  not  justified 
in  doing  anything  that  will  endanger  the  safety  of  persons  passing 
over  the  way,'  without  giving  them  proper  notice  of  what  has  been 
done,  or  revoking  the  license  or  permission  to  come  upon  the  land. 
Neither  can  he  authorize  any  other  person  fo  do  any  act  that  will 
lessen  the  safety  of  those'  travelling  over  the  way.  If  he  desires  to 
make  any  excavations,  or  do  anything  in  or  adjoining  the  way 
that  endangers  its  use,  he  must  close  it  up.^  Every  occupant  of  a 
house  or  place  of  business  who  makes,  or  permits  the  use  of  a  par- 
ticular way  to  his  house  or  store  over  his  own  grounds,  is  regarded 
as  fairly  holding  out  invitations  to  people  having  occasion  to  come 
to  his  place  for  any  reasonable  purpose,  to  pass  over  the  path ;  and 
he  is  liable  for  defects  therein,  or  for  neglect  to  establish  proper 
guards  around  dangerous  places,  and  is  held  to  the  same  degree  of 
liability  as  a  person  who  invites  people  to  his  store  or  place  of  busi- 
ness.2  But  if  a  person  leaves  the  usual  approaches  to  a  house  or 
place  of  business  and  strays  upon  a  part  of  the  ground  where  there 
is  no  path,  and  sustains  injury  from  falling  into  excavations  or  un- 
guarded wells,  no  liability  therefor  attaches  to  the  owner  of  the 
path  or  any  one  else.*  Where  a  person  gives  another  permission  to 
cross  his  grounds  by  either  of  a  number  of  paths,  and  the  person  so 
giving  permission  has  dug  a  hole  which  he  usually  keeps  covered,  if 
he  leaves  the  hole  uncovered  at  night  without  the  knowledge  of  the 
persQji  so  passing  over  his  ground  by  permission,  and  in  consequence 
he  falls  into  the  hole  and  is  injured,  the  owner  or  occupant  is  liable 
therefor ;  bu^  if  the  hole  had  never  been  covered  the  person  would 
be  remediless.  The  rule  is,  that  a  person  who  uses  a  private  way 
accepts  all  the  risks  and  liabilities  that  are  fairly  incident  thereto, 
but  has  a  right  to  expect  that  no  changes  in  the  condition  of  the 
way  will  be  made  that  will  endanger  his  safety  in  passing  over  it.* 
Where  a  railway  company  erected  houses  for  its  workmen  in  such  a 
locality  that  they  were  obliged  to  cross  the  track  to  get  to  their  abodes, 
and  a  boarder  of  one  of  the  workmen,  upon  a  dark  night,  in  going 

1  Corby  v.  Hill,  27  L.  J.  0.  P.  820;  C.  P.  274;  Jarvis  v.  Dean,  11  Moore,  354; 

Hodgman  v.  West  Midland  Railway  Com-  Barnes  v.  Ward,  9  0.  B.  420. 
pany,    33   L.   J.    Q.    B.   233  ;   Gallagher         »  Bolch  ».  Smith,  31  L.  J.  Exch.  203. 
V.   Humphrey,   10   W.    K.    64;  Gibbs  v.         «  Rolle's  Abr.  88;  Gautret  v.  Egerton, 

Trustees  of  Liverpool  Docks,   27   L.  J.  L.  K.  2  C.  P.  371;  Hardcastle ».  So.  York- 

Exch.  321.  shire  Ry.  Co.,  4  H.  &  N.  74;  Blytb  v. 

^  Lancaster  Coal  Co.  v.  Pamaby,  11  Ad.  Topham,  Cro.  Jac.  158;  Stone  v.  Jackson, 

&  E.  248;  Indermaur  v.  Dames,  L.  E.  1  16  C.  B.  204. 
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from  the ,  house  down  the  track  was  struck  and  injured  by  a  loco- 
motive tender,  which  showed  no  light  and  made  no  noise,  —  it  was 
held  that  he  might  recover.^ 

A  railroad  company  is  not  liable  to  one  who  falls  into  an  excava- 
tion made  in  its  right  of  way  a  number  of  feet  from  a  public  high- 
way, while  travelling  along  a  permissive  way  whieb'lm^  Ibgen  ua^ 
to  some  extent  by  the  public,^  In  an  Ohio  case,*,  it  is  ^ta^  that  ^ik« 
law  recognizes  the  right  of  the  owner  of  real  property  to  th&esejft- 
slve  use  and  enjoyment  of  the  same,  without  liability,  tc  others  for 
injuries  occasioned  by  its  unsafe  condition,  when  the  pferson  receiv- 
ing the  injury  was  not  in  or  near  the  place  of  danger  by  lawful  right, 
and  where  such  owner  assumed  no  responsibility  for  his  safety  by 
inviting  him  there  without  giving  him  nojiice  of  the  existence  or, 
imminence  of  the  -peril  to  be  avoided.  In  such  cases  the  maxim  sic 
utere  two  ut  alienum  non  Icedas  is  in  no  sense  infringed.  Where  no 
right  has  been  invaded,  although  one  may  have  injured  another,  no 
liability  has  been  incurred.*  But  where  it  expressly  or  impliedly 
invites  a  person  upon  its  premises,  it  is  liable  to  him  for  injuries  re- 
sulting to  him  either  from  the  defective  condition  of  its  premises,  or 
from  the  improper  management  of  its  trains.^  Where  persons  go 
upon  its  premises  to  do  business  with. the  company,  either  to  its  offi- 
ces, freight  houses,  etc.,  it  is  held  to  be  under  a  special  duty  to  them ; 
as  there  is  in  such  cases  both  an  implied  invitation  and  a  license. 
Thus,  persons  who  have  business  at  its  freight-houses ;  ®  passengers 
there  either  to  take  the  train  or  arriving  there  by  one  of  its  trains,^ 
or  persons  there  as  escorts  to  passengers  either  to  take  a  train  or  ex- 
pected to  arrive  upon  one ;  ®  hackmen  who  carry  passengers  to  and 

1  MoDermott  v.  ,N.  Y.  Central  R.  R.  R.  R.  Co.,  32  N.  Y.  333;  Newsonu.  N.  Y. 
Co.,  28  Hun  (N.  Y.),  325.  Central  R.  R.  Co.,  29  N.  Y.  383;  Boston 

2  Busht).  Brainard,  1  Cow.  (N.  Y.)  78;  v..  N.  Y.  Central  R.  R.  Co.,  1  T.  &  C^ 
Howland  v.  Vincent,  10  Met.  (Mass.)  371.  (N.  Y.)  297;  New  Orleans,  fcc.  R.  R.  Co. 

»  Pittsburgh,  &c.  E.  R.  Co.  v.  Bing-  v.  Heuning,  15  Wall.   (U.  S.)  649;  New 

ham,  39  Ohio  St.  364.      s  Orleans,  &c.  B.  R.  Co.  v.  Bailey,  40  Miss. 

*  Omaha,  &o.  E.  E.  Co.  v.  Martin,  14  395;  Lateral  Branch  R.  B.  Co.  v.  Lewark, 

Neh.  295.  '  4  Ind.  471 ;  Wright  v.  London,  &c.  Ryv 

s  Nickerson  «.  Tirrell,  126  Mass.  545;  Co.,  L.  R.  1  Q.  B.  Div.  262;  Holmes  ii. 

Kay  V.  Penn.  R.  R.  Co.,  65  Penn.  St.  269;  North-Eastern  Ry.  Co.,  L.  R.  6  Exctq. 

Tabin  ■».  Portland,  &c.  R.  R.  Co.,  69  Me.  123.  * 

183;  Pittsburgh,  &c.  R.  R.  Co.  v.  Bing-         '  Hoifman  -e.  N.  Y.  Central,  &o.  R.  R. 

ham,  wnfe;  Quimby  v.  Boston,  &c.  R.  R.  Co.,  75  N.  Y.  605;  Gillis  v.  Penn.  R.  R. 

Co.,  69  Me.  340.  Co.,  59  Penn.  St.  129;  Knight  i).  Portland, 

«  Illinois  Central  R.  R.  Co.  v.  Hoffman,  &c.  R.  E.  Co.,  56  Me.  234. 
67  III  287;  Toledo,  &c.  E.  E.  Co.  v.  Grush,         «  Dublin,  &e.  Ry.  Co.  v.  Slattery,  L.  R. 

67  111.   262;  Stinson  v.   N.   Y.   Cential  3  App.  Cas.  1155. 
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from  the  station  ;^  draymen,  etc.,  who  are  there  either  to  deposit  or 
receive  freight  for  otliers,  or,  indeed,  any  one  who  is  there  upon  busi- 
ness comes  under  the  head  of  persons  invited  to  be  there,  but  persons 
who  are  there  from  mere  curiosity,  or  idlers,  loungefs,  etc.,  do  not.^ 
The  company  may  at  afiy  time  revoke  the  implied  license  under 
which  persons  are  at  its  stations  not  upon  business,^  or  even  those 
Who  are  thete  upon  business,  if  they  refuse  to  comply  with  any  of  the 
reasonable  regulations  of  the  company.*  But  a  passenger,  or  one  who 
is  at  a  station  to  take  a  train,  cannot  be  expelled  from  the  station  at 
the  mere  caprice  of  the  station-agent.  Thus,  in  a  Michigan  case,^  a 
station-a^erit  assaulted  a  passenger  for  not  leaving  the  waiting-room 
when  ordered,  the  passenger  having  enraged  him  by  spitting  on  the 
floor.  It  was  held  that  this  did  not  constitute  an  excuse  for  the  pas- 
senger's expulsion. 

Sec.  344.  Duty  aA  to  Private  Crossings,  'Ways,  etc.  —  Where  a 
railway  Company  allows  a  private  crossing  to  be  used  for  public 
travel  for  a  considerable  period,  it  has  been  held  liable  to  a  person 
who  is  injured  at  the  crossing  by  the  negligence  of  the  company.* 
In  a  Pennsylvania  case,"  a  person  crossing  a  railway  ti^ack  by  a  com- 
mon and  well-known  foot-path  used  by  the  public  is  not  a  trespasser, 
and  the  railroad  compatiy  is  not  relieved  from  liability  for  a  negli- 
gent injury  to  him,  on  the  gi'ouhd  that  being-  a  trespasser  he  was 
therefore  g'tiilty  Of  contribliitory  negligence. 

In  a  New  York  case,*  the  plaintiff's  intestate  was  run  over  and 
killed  at  a  private  Crossing  which  had  been  used  by  the  public  with- 
out objection  from  the  company,  for  thirty  years,  and  it  was  held 
that  this  long  acquiescence  in  the  pul)lic  use  by  the  company  im- 
posed a  duty  upon  it  as  to  persons  crossing  the  track  to  exercise  rea- 
sonable dare  in  the  movement  of  its  trains  so  as  to  protect  them  from 
injury.  In  an  action  against  a  railroad  company  for  the  death  of 
plaintiff's  intestate,  who  was  killed  by  the  defendant's  train  at  a 
private  crossing,  instrnctions  to  the  jury  that  alth6ugh  there  was  no 

i  Qnimby  •».  Boston,  &6.  R.  E.  Co.,  69         5  People  o.  McKay,  46  Mich.  43;  41 

Me.  340 ;  Tobin  i).  tott\a.ni,  &c.  E.  R.  Co.,  Am.  Eep.  —  . 
59  Me.  183^.  8  Sweeney  v.  Old  Colony  It  R.  Co.,  10 

2  Gillis  V.  Spence,  59  Penn.  St.  129.  Allen  (Mass.),  368. 

»  Johnson  V.  Chicago,  &c.  E.  E.  Co.,  51         ^  Philadelphia,  &c.  R.  R.  Co.  v.  Trout- 
Iowa,  25;  Harris  v.  Stevens,  31  Vt.   79;  man,  6  Am.  &Eng.  E.  E.  Cas.  117;  Penn. 
Pittsburgh,  &c.  E.  R.  Co.  v.  Bingham,  R.  R.  Co.  ■».  Lewis,  70  Penn.  St.  33. 
''"^-   .    , .                                '  *  Barry  v.  N.  Y.  Central,  &c.  R.  E, 

*  Gilli'sD.  Spence,  ante;  Cam.  v.  Power,  Co.,  92  N.  Y.  289. 
7  Met.  (Mass.)  606. 
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statutory  obligation  which  required  the  rstilroad  contpany  to  riflg  a 
bell  when  approaching  a  private  crossing,  the  jury  might  find  it  was 
■  negligence  to  omit  to  do  this  when  running  at  a  high  rate  of  speed, 
at  a  time  when  the  view  of  the  train  was  so  obstructed  by  cars  on  a 
side  track  as  to  fender  the  use  of  the  crossing  peculiarly  hazardous ; 
that  a  railroad  company  ordinarily  has  the  right  to  run  its  trains  at 
any  rate  of  speed  it  thinks  proper,  but  that  the  condition  of  the  cross- 
ing might  impose  some  restrictions  Upon  this  right,  and  under  the 
circumstances  the  jury  might  predicate  negligence  upop  excessive 
speed;  that  one  using  such  crossing  must  use  all  his  faculties  to 
ascertain  whether  or  not  he  could  do  so  safely ;  that  one  has  the  right 
to  assume  that  the  company  would  use  more  than  ordinary  care  in 
approaching  a  crossing  so  obstructed,  —  were  held  to  be  unexception- 
able.^ Of  course,  where  it  receives  a  compensation  for  the  use  of  its 
premises,  it  owes  to  the  person  paying  it  the  duty  of  ordinary  care.^ 
The  duty  and  liability  to  keep  its  premises  safe  does  not  grow  out  of 
a  mere  license  or  permission  to  use  them,  but  the  use  of  them  by 
the  public  must  be  known  to  and  acquiesced  in  by  the  company.^ 
But  where  the  company  has  permitted  people  to  cross  its  track  at  a 
certain  point  until  it  has  become  a  species  of  habit  to  do  so,  it  is  not 
at  liberty  to  allow  cars  to  run  over  that  portion  of  its  track  without 
any  control  over  theni.*  But  as  to  mere  trespassers  it  owes  no  duty 
except  not  to  inflict  wilful  injury  upon  them.^ 

'  Barry  v,  N.  Y.  Central  R.  Co. ,  92  N.  defendant,  at  the  place  where  the  plaintiff 

Y.  289  ;  doiitinental  Improvement  Co.  v,  was  injured,  yet  if  people  were  in  the 

Stead,  95  U.  S.   161  j  Cordell  v.  N.  Y«  hahit  of   crossing  and  reoroasing  there. 

Central  R.  Co.,  70  N.  Y.  119  ;  Johnson  v.  that  the  company  was  bound  to  use  care 

Hrtdson  Kiver  R.  Co.,  80  N.  Y.  65.  and  caution  in  running  at  that  point.     It 

"  Marfell  v.  South  Wales  Ry.  Co.,  8  C.  was  held  that  this  was  error  ;  that  no  right 

B.  N.  R.  525(  could  be  acquired  by  the  public  in  such  a 

'  Matze    V.   New   York   Central,   &e;  manner,  without  eyideiice  of  notice  to  the 

H.  R.  Co.,  1  Hun  (N.  Y.),  217.     In  this  company  and  subsequent  acquiescence  by 

case  the  plaintiff,  while  crossing  the  de-  it.     Even  if  there  was  any  evidence  from 

fendant's  track,  in  the  evening,  at  a  point  which  a  license  might  be  inferred,  such 

where  a  street  was  to  be,  but  had  not  yet  license  created  no  legal  right  and  imposed 

been  laid  out,  but  where  people  were  in  the  no  duty  upon  the  defendant,  except  the 

habit  of  crossing  and  recrossing,  was  struck  general  duty  which  every  man  owes  to 

by  one  of  the  defendant's  enginfes  and  in-  others,  to  do  them  no  intentional  wrong  or 

jured.     It  was  held  that  he  Was  gnilty  of  injury.     Nicholson  v.  Erie  R.  E.  Co.,  41 

contributory  negligence  in  going  upon  de-  N.Y.  530;  Philadelphia,  &c.  R.  R.  Co. 

fendant's  track,  and  that  he  could  not  re-  v,  Hummell,  44  Penn^  St.  375. 

cover.  The  court  charged  that,  even  if  the  *  Sutton  v.    New  York  Centralj   &c. 

public  had  no  right  to  use  the  land  of  the  E.  E.  Go.,  4  Hun  (N.  Y.),  760,    In  Kay 


5  Giilis  «:  Penn.  R.  R.  Co.,  59  Pent.  St.  129. 
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Sec.  345.  LiabiUty  where  Road  is  operated  by  Receiver  or  by 
Trustees.  —  It  will  be  seen  further  on  that  a  railway  company  can- 
not voluntarily  divest  itself  of  the  control  of  its  road  by  leasing  it  and 
thus  relieve  itself  from  responsibility  for  injuries  sustained  by  third 
parties  in  consequence  of  the  negligent  operation  of  the  road,  except 
where  the  lease  is  expressly  authorized  and  makes  provision  for  the 
exemption  of  the  lessor  from  liability.^  But  where  the  surrender  of 
the  control  over  its  road  is  involuntary  and  compulsory,  the  company 
ceases  to  be  liable  after  the  road  has  passed  out  of  its  hands.^  There- 
fore it  is  not  responsible  for  injuries  or  torts  of  any  kind  committed 
by  mortgagees,  or  trustees  under  a  mortgage  executed  with  due 
authority  of  law,  while  they  are  in  possession  of  the  road  under  the 
mortgage,  and  are  operating  it ;  ^  nor  for  torts  committed  or  injuries 


i>.  Penn.  E.  Co.,  65  Penn.  269,  the  defen- 
dants had  leased  a  lot  of  land  for  their  side 
tracks,  and  had  the  right  to  its  exclusive 
possession.  By  sufferance  they  had  per- 
mitted the  public  to  pass  over  the  lot. 
They  detached  some  cars  and  sent  them 
around  a  curve  without  a  brakeman.  They 
were  held  liable  to  a  person  upon  that  lot, 
who  was  run  over  by  these  cars.  Brown 
V.  Hannibal,  &c.  E.  Co.,  50  Mo.  461 ; 
Baltimore,  &c.  E.  Co.,  b.  Trainer,  33  Md. 
642. 

^  Singleton  ».  Southwestern  E.  Co.,  70 
Ga.  464  ;  48  Am.  Eep.  574;  21  Am.  &  Eng. 
B.  Cas.  226 ;  post,  §  490. 

2  Central  &c.  E.  Co.  v.  Morris,  68  Tex. 
49  ;  28  Am.  &  Eng.  E.  Cas.  50 ;  State  v. 
Consolidated,  &c.  E.  Co.,  67  Me.  479. 

'  Daniels  v.  Hart,  118  Mass.  543 ; 
State  V.  Consolidated,  &c.  E.  Co.,  67  Me. 
479  ;  Eogers  v.  Wheeler,  43  N.  Y.  598 ; 
Ballou  V.  Farnum,  9  Allen  (Mass.),  47  ; 
Sprague  v.  Smith,  29  Vt.  421 ;  Barter  v. 
Wheeler,  49  N.  H.  9  ;  Lamphear  v.  Buck- 
ingham, 83  Conn.  237.  The  rule  seems 
to  he,  that  trustees  or  mortgagees  o|ierating 
the  road  are  personally  liable  to  owners  of 
freight  and  to  passengers  to  the  same 
extent  as  if  they  were  the  owners  of  the 
road.  They  are  equally  liable  for  all  other 
injuries  committed  in  the  operation  of  the 
road.  Sprague  v.  Smith,  29  Vt.  421  ;  70 
Am.  Dec.  424  ;  19  Am.  &  Eng.  Enov.  Law, 
p.  932 ;  Kain  v.  Smith,  80  N-  Y.  458 ; 
Barter  v.  Wheeler,  49  N.  H.  9  ;  Eogers  ■». 
Wheeler,  2  Lans.  (N.  Y.)  486 ;  43  N.  Y. 


598  ;  52  N.  Y.  262  ;  Daniels  v.  Hart,  118 
Mass.  543  (injury  by  fire)  ;  Lyman  v.  Vt. 
Central  E.  Co.,  59  Vt.  167  ;  30  Am.  & 
Eng.  E.  Cas.  167 ;  Eoxbury  v.  Central  Vt. 
E.  Co.,  60  Vt.  121 ;  Ballou  v.  Farnum,  9 
Allen  (Mass.),  47.  In  some  of  the  States 
their  liability  is  regulated  ty  statute.  See 
Farrell  v.  Union  Trust  Co.,  77  Mo.  475  ; 
13  Am.  &  Eng.  B.  Cas.  552  ;  Stratton  v. 
European,  &c.  B.  Co.,  76  Me.  269;  17 
Am.  &Eng.  It.  Cas.  269  (statute  making 
trustee  liable  only  to  extent  of  funds 
received  by  him) ;  Jones  v.  Seligman,  81 
N.  Y.  191 ;  3  Am.  &  Eng,  E.  Cas.  236. 

A  railroad  company  having  appropriated 
private  property  for  its  use  and  con- 
structed its  road,  its  capital  stock,  fran- 
chises, and  all  other  property  belonging  to 
it,  stand  charged  with  a  public  tnist  to  he 
drawn  upon  to  compensate  those  who  are 
injured  by  the  negligent  operation  of  the 
road.  Gates  v.  Boston,  &e.  E.  Co.,  53 
Conn.  334  ;  24  Am.  &  Eng.  E.  Cas.  143 ; 
Taylor  v.  South,  &c.  E.  Co.,  13  Fed.  Eep, 
162  ;  6  Am.  &  Eng.  E.  Cas.  602.  There- 
fore the  company  cannot  shift  its  respon- 
sibilities or  relieve  itself  from  liability  by 
a  voluntary  surrender  of  the  possession  and 
control  of  its  road  by  a  trust  deed  Naglee 
V.  Alexandria,  &c.  E.  Co.,  83  Va.  707  ;  32 
Am.  &  Eng.  E.  Cas.  401 ;  Acker  v.  Alex- 
andria, &c.  E.  Co.,  84  Va.  648  ;  Grand 
Tower,  &c.  E.  Co.  v.  Ullman,  89  111.  244. 
So  where  by  virtue  of  a  contract  the 
trustees  are  operating  the  road  for  the 
benefit  of  the  company  and   its    bond- 
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'inflicted  while  the  road  is  in  the  hands  of  and  being  operated  by  a 
receiver,  because  it  is  then  in  the  custody  of  the  court.^     But  if  the 


holders,    the    company    remains    liable. 
Union  Trust  Co.  v.  Cuppy,  26  Kan.  756  ; 
11  Am.  &  Eng.  R.  Cas.  562.     In  such  a  case 
the  tinstees  are  mere  agents  of  the  company. 
1  Godfrey  v.  Ohio,  &o.  R.  Co.,  116  Ind., 
80 ;  37  Am.  &  Eng.  R.  Cas.  8 ;  State  v. 
Wabash,  &c.  R.  Co.,   115  Ind.   446;  35 
Am.    &    Eng.   R.    Cas.    1  ;    Brockert    v. 
Central   Iowa    R.    Co.,    82    Iowa,    370  ; 
Memphis,  &o.  R.  Co.,  v.  Stringfellow,  44 
Ark.  322 ;  51  Am.  Rep.  598  ;  23  Am.  & 
Eng.  R.  Cas.  374  ;    Kansas,  &c.  R.  Co.  v. 
Dorough,  72  Tex.  108  ;  Erwin  v.  Daven- 
port,  9  Heisk.    (Tenn.)    44 ;    Turner  v. 
Hannibal,  &c.  R.,Co.,  74  Mo.  602  ;  6  Am. 
&  Eng.  R.  Can.  38  ;  State  u.'Vt,  Central 
R.  Co.,  30  Vt.  108  ;  Ohio,  &c.  R.  Co.  i. 
Davis,  23  Ind.  553  ;  Turner  v.  Hannibal, 
&o.  R.  Co.,  74  Mo.  602  ;  Ohio,  &c.  R.  Co.', 
».'  Anderson,  10  111.  App.  313.     Compare, 
however,  Kansas  Pacific  R.  Co.  v.  Wood, 
24  Kan.  619.     In  this  case  an  act  passed 
in  1874  required  railroad  companies,  to 
fence  their  track  or  be  liable  for  stock 
killed  by    their   trains.     The  defendant 
company  Was  then  an  existing  corporation. 
In  1876  its  property  passed  into  the  hands 
of  a  duly  appointed  receiver.     In  1879  the 
receiver  was  discharged  and  the  property 
returned  to  the  company.     Just  before 
this  was  done,  and  while  the  possession  of 
the  receiver  continued,   plaintiffs  stock 
were  killed,  owing  to  the  absence  of  a  fence 
•along  the  tra,ck.     It  was  held  that  the 
company  was  liable.    See  also  Union  Trust 
Co.  V.  Cuppy,  26  Kan.  756 ;  11  Am.  & 
Eng.  R.  Cas.  562. 

The  relation  of  principal  and  agentr 
camxot  be  said  to  exist  between  the  com- 
pany and  the  receiver,  and  the  former  can- 
not be  held  liable  for  his  negligence, 
Metz  V.  Buffalo,  &c.  R.  Co.,  58  N.  Y.  61 ; 
17  Am.  Rep.  201  ;  Murphy  Vi  Holbrook, 
20  Ohio  St.  137  ;  6  Am.  Rep.  633  ;  Ohio, 
&a.  R.  Co.  V.  Anderson,  10  111.  App.  313  ; 
Schular  v.  Hudson  River  R.  Co.  38  Barb, 
(N.  Y.)  653  J  Ohio,  &o.  R.  Co.  v.  Davis, 
23  Ind.  553  ;  85  Am.  Dec.  477.  Compare 
Bartlett  v.  Keim,  50  N.  J.  L.  260  ;  35  Am. 
k  Eng.  R.  Cas.  215.  In. Texas  Pacific  R. 
Co.  V.  Hoffman,  83  Tex.  286  ;  18  S.  W. 
Rep.  741,  an  action  for  personal  injuries 


was  begun  against  the  receiver,  pending 
which  the  receivership  was  terminated,  the 
road  was  restored  to  the  company,  and  the 
company  made  a  party  defendant  to  the 
action.    There  was  no  evidence  that  the 
earnings  of  the  road  while  in  the  hands  of 
the  receiver,   had    been   applied   to   the 
improvement  of  the  road.     It  was  held 
that  the  trial  court  erred  in  refusing  to 
instruct  that  the  company  was  not  liable. 
But  the  company  would  be  liable  in  such 
a  case  if  the  receiver  had  applied  all  the 
net  earnings  to  the  repair  and  improvement 
of  the  road.     Texas,  &c.  R.  Co.  v.  While, 
82  Tex.  543  ;  Texas,  &c.  R.  Co.  v.  Com- 
stock,  83  Tex.  537  ;  Texas  Pac.  R.  Co.  v. 
Johnson,  76  Tex.  421 ;  Texas  Pac.  R.  Co. 
V.  Bloom  (Tex.),  20  S.  W.  Rep.  133i    See 
similar  cases  in  Texas,  &c:  R.  Co.  v.  Geiger, 
79  Tex.  13 ;   Brown  v.  Rosedale  St.  R.  Co; 
(Tex.),  15  S.  W.   Kep,    120  ;   Brown    v. 
Warner,  78  Tex.  543  ;  Texas,  &g.  R.  Co. 
V.  Geiger,  79  Tex.  13  ;  Graham  v.  Chap- 
man,   58  Hun  (N,  Y.),  602  ;  11  N,  Y. 
Supp,  318.     Where  a  company  permits  its 
tickets  to  be  issued  to  passengers,  in  the 
same  form   after  the  receiver  has  taken 
possession  as  before,  it  is  held  that  it  is 
liable  to  a  passenger  for  an  injury  occa- 
sioned to  him,   at  least  where  there  is 
nothing  to  show  that  the  latter  had  any 
knowledge  of  the  receiver's  appointment. 
The  contract  of  carriage  in  such  a  case  -is 
considered  to  have  been  made  with  the  com- 
pany and  not  the  receiver.     Washington, 
&c.  R.  Co.  V.  Brow's,  17  Wall.  (U.  S.)  445. 
The   jurisdiction    of   the    court    over    a 
receiver  of  a  railroad  is  end^d.when  he  is 
discharged  and  the  property  returned;  and 
an  order,  in  the  decree  discharging  him, 
that  such  property  shall  be  relieved  from 
liability  on  claims  not  established  by  inter- 
vention in  the  suit  in  which  the  receiver 
was  appointed  does  not  affect  the  liability 
of  the  corporation  for  personal  injuries 
received  while  the  receiver  operated  the 
road,  when  it  has  received,  in  the  form  of 
improvements,  earnings  out  of  which  dam-' 
ages  for  such  injuries  should  be   paid, 
although  the  claim  is  not  established  by 
such  intervention.     Texas,  &c.  R.  Co.'», 
Bailey  (Tex.),  18  S,  W,  Eep.  481, 
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road  is  under  the  partial  control  of  the  company,  it  still  remains 
liabk.i  Eeceivers  are  treated  as  public  officers,  and  are  not  person- 
ally responsible  for  the  acts  of  the  persons  employed  by  them  in  the 
operation  of  the  road,^  but  may  be  sued  by  leave  of  the  court.^  But, 
in  Massachusetts,  it  is  held  that  the  possession  of  a  receiver  not  nec- 
essarily being  a  defence  at  law,  the  court  which  appointed  him  may 
permit  the  suit  to  go  on.*  When  a  judgment  in  such  an  action  is 
obtained  against  a  receiver,  it  is  iiot  a  personal  judgment,  but  one  to 
be  paid  out  of  the  funds  of  the  company  in  his  hands,  under  the 
direction  of  the  court  appointing  him.^  There  is  a  class  of  respec- 
table authorities  which  hold,  however,  that  they  are  personally  liable 
while  pursuing  the  business  of  common  carriers ;  *  but  it  is  somewhat 
difficult  to  -understand  upon  what  principle  this  rule  of  liability  is 
predicated. 

Sec.  345  a.  Crimes  against  Railroads.'^  —  Independently  of  the 
criminal  liability  at  common  law  for  obstructing  a  railway  in  order 
to  wreck  trains  passing  thereon,  thereby  endangering  human  life,  it 
is  made  a  special  offence  by  statute  in  many  of  the  States  to  inter^ 
fere  in  any  way  with  the  operation  of  a  railway.^   These  statutes  are. 


1  Alexandria,  &e.  R.  Co.  v.  Brown,  17 
Wall.  (U.  S.)  445. 

'  Erwin  v.  Davenport,  9Heisk.  (Tenn.) 
44  ;  Candat  v.  Beraey,  03  N.  Y.  281  ; 
Hopkins  v.  Connell,  2  Tenn.  Oh.  323  ; 
Burton  ji.  Barbour,  104  U.  S.  126  ;  4  Am. 
&  Eng.  B.  Cas.  1 ;  Meleudy  v.  Barbour, 
78  Va.  544  ;  25  Am.  &  Brig  B.  Cas.,622  ; 
Byan  (,-.  Hayes,  62  Tex.  42;  23  Am.  & 
Eng.  B.  Cas.  501.  On  the  same  principles, 
an  assignee  appointed  in  bankruptcy  pro- 
ceedings is  not  personally  liable  for  inju- 
ries occasioned  in  the  operation  of  the 
road.  Metz  v.  Buflfalo,  &c.  R.  Co.,  58  N. 
Y.  61;  17  Am.  Bep.  201. 

»  Klein  «.  Jewett,  26  N.  J.  Eq.  474  ; 
Burton  v.  Barbour,  104  IT.  S.  426  ;  Jordan 
».  Wills,  3  Woods  (U.  S.),  527.  See^os<, 
§  482,  as  to  this  subject. 

*  Hills  V.  Parker,  111  Mass.  508.     See 
also  Blumenthal  v.  Brainard,  38  Yt.  402  ; 
Newell  V.  Smith,  38  Yt.  402. 
'    s  Murphy  v.  Holbrook,  20  Ohio  St.  137. 

"  Blumenthal  ».  Brainard,  38  Yt..  402  ; 
Newell  V.  Smith,  49  Yt.  255  ;  Allen  v. 
Central  R.  Co.,  42  Iowa,  683;  Kinney  Vi 
Crocker,  18  Wis.  Ir4,  and  see  Kane  ». 
Smith,  80  N.  Y.  458. 


'  This  section  does  not  logically  come 
within  this  chapter,  but  it  is  placed  here 
because  too  small  to  constitute  a  separate 
chapter. 

8  The  Georgia  act  making  it  a  criminal 
offence  to  obstruct  railroads  includes  a 
street  railway.  Hodge  v.  State,  82  Ga. 
643  ;  38  Am.  &  Eng.  B.  Cas.  520 ;  Price 
V.  State,  74  Ga.  28.  The  Tennessee  statute 
relating  to  obstructions  whereby  cars  are 
tlirown  off  the  track  does  not  apply  to  the 
placing  of  fl,n  obstruction  which  causes  the 
derailnjent  of  a  hand-car.  Harris  v.  State, 
^4  Lea  (Tenn. ),  485.  See  also  Crawford  i>. 
State,  15  Lea  (Tenn.),  343 ;  54  Am.  Rep. 
423.  Under  the  Minnesota  statute  provid- 
ing for  the  punishment  of  persons  who 
injure,  remove,  or  destroy  any  part  of  a 
structure  appertaining  to  a  railway,  it  is 
no  offence  to  remove  a  part  of  thd  fence 
along  ihe  right  of  way.  State  v.  Waist, 
43  Minn.  444;  42  Am.  &  Eng.  B.  Cas. 
623.  See  also  State  v.  Boyd,  86  N.  C. 
634  ;  9  Am.  &  Eng.  R.  Cas.  155 ;  State  w. 
Hinson,  82  N.  C.  597,  where  the  North 
Carolina  act  against  shooting  in  car-s,  etc., 
is  considered ;  Clifton  v.  State,  73  Ala. 
473,  construction  of  §  4239  of  Alabama 


SEC.  345  a.] 


CRIMES  AGAINST  BAlLROADS. 


163a 


however,  merely  affirmative  of  the  common  law.  Under  them  and 
at  common  law  a  person  who  wilfully  places  an  obstruction  on  the 
track  is  liable  ta  indictment  and  punishment,^  and  it  is  no  defence 
that  he  intended  merely  to  stop  the  train  and  claim  a  reward,  and 
that  he  did  not  intend  to  endanger  human  life.^  So  where  one 
improperly  goes  upon  a  raiilway  and  signals  a  train  to  stop  by  hold- 
ing up  his  hands,  he  is  liable  as  having  obstructed  a  train ;  *  so  also 
■where  hfi  alterS  the  j)6sted  dgnals  and  thus  causes  the  train  to 
stop.* 


Code  (1876)  ;  Kiser  v.  State,  89  Ga.  421 ; 
sufiScieucy  of  indictilient  for  shooting  into 
car,  under  §  4437  of  the  code;  Bc»yer  v. 
Com.  (Ky.),  19  S.  W.  845,  breaking  open 
car.  A^'  to  the  indictment  of  a  pefiion  for 
selling  half  fare  or  excui-sion  tickets  with- 
out license  under  the  Indiana  statute,  see 
State  V.  Fry,  81  Ind.  7  ;  6  Am.  &  Eflfg.  E. 
Cas.  340. 

1  State  v:  Kilty,  28  Minn.  421  ;  9  Am. 
&  Eng.  R.  Cas.  153  (defendant  may  be 
convicted  although  no  engine  or  train  was 
stopped  or  impeded)  ;  Com.  v.  Bak^nan, 
105  Mass.  53  (no  intent  to  injure  any  par- 
ticular petsori  need  be  proved)  ;  feeg.  v. 
Bradford,  8  Cox  Gr.  Gas.  309  (defendant 
convicted  though  road  had  not  been  opened 
up  for  traffic  when  obstruction  was  placed); 
Reg.  ».  Upton,  5  Coix  Gr.  Cas.  298  ;  Reg. 
I).  Monaghan,  11  Cox  Cr.  Cas,  608; 
Roberts!).  Preston,  9  C.  B.  N.  s.  206 ;  99  E. 
C.  L.  208  ;  Clifton  v.  S^at6,  73/ Ala.  473 
(no  specific  intent  to  endanger  life  or  prop- 
erty need  be  proved) ;  People  v.  Adams, 
16  Hun  (N.  Y.),  549;  Riley  ».  State,  95  Ind. 
446.  Under  the  Texas  statute,  to  warrant 
a  conviction  the  evidence  must  show  that 
the  instruction  might  have  endangered 
human  life.  Bullion  v.  Sta:te,  7  Tex.  App. 
452.  As  to  the  suflSciency  of  the  indict- 
ment in  such  cases  see  Riley  ».  State,  95 
ini.  446 ;  Coghill  ».  State,  37  Thd.  117 ; 
State  V.  Wentwbrth,  87  N;  H.  196  ;  Com. 
i;  Bakeman,  105  Mass.  53  ;  Barton  v. 
State,  28  Tex.  App.  482  ;  Com.  «.  Hicks, 
7  Allen  (Mass.),  573. 


In  State  v.  Douglas,.  44  Ean.  618,<  in  or- 
der to  secure  evidence  against  the  acpused, 
who  was  suspected,  a  detective,  employed 
by  the  railroad  company,  offered  to  accused 
to  become  his  accompHce,  and  the  two 
went  to  the  track  together,  where  the  detec- 
tive placed  obstructions  on  the  track, 
defendant  standing  by  advisiiig  and  en- 
cOTiragiilg  him,  believing  that  it  was  done 
with  a  criminal  intent.  The  court  held 
that  the  evidence  would  not  sustain  a  con- 
viction ;  that  a  person  consenting  to  a 
thing  which  is,  in  itself,  innocent,  does  not 
thereby  commit  an  offence,  though  at  the. 
time  it  may  appear  to  hiln  to  be  an  offence, 
and  he  believes  it  to  be  so.  In  Duncan  t>. 
State,  29  Fla.  459  ;  10  So.  Rep.  815,  it  is 
held  that  the  structures  forming  parts  of 
railway  beds,  by  which  they  span  streams, 
ditches,  etc.,  are  "bridges,"  the  Wilful  or 
malifcious  burning  of  which  is  made  an 
offence  by  §  4,  jr.  358  of  McClelland's 
Digest.  The  court  also  held  that  on  the 
trial  of  a  person  charged  with  such  offencej 
it  was  sufficient  to  show  that  the  company 
owning  the  road  was  k  corporation  de  facto. 
As  to  this  last  proposition  see  also  Com.  v. 
Carroll,  1*45  Mass.  403.      ' 

2  State  i>.  Beckmah,  57  N.  H.  174  ; 
Crawford  v.  State,  IS  Lea  (Tenn.),  343 ;  54 
Am.  Rep.  423. . 

'  Regina  v.  Hardy,  11  Cox  Cr.  Cas.  550. 

*  Regina  v.  Hatfield,  11  Cox  Cr.  Cas, 
574 ;  L.  R.  1  Crim.  Cas.  Res,  253. 
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CHAPTER  XXI. 

Tickets:  Expulsion  of  Passengees. 


Sec.  346.  Nature  of  Tickets. 

347.  Limited  Tickets. 

348.  Family  Tickets. 

349.  Mistake  of  Conductor. 
360.  Lost  Ticket. 

351.  Tickets  upon  freight  trains. 

362.  Mileage-Tickets. 

363.  Children's  Fare. 

354.  Coupons. 

355.  Misinformation  given  by  com- 

pany's agents. 

356.  Failure  to  stop  at  station. 


357.  Conductor's  Check. 

358.  Bates  of  Fare. 

859.  Through  Tickets,  Effect  ofc 

360.  Extra  Fare  where  tickets  are  not 

purchased. 

361.  Expulsion  of  Passengers. 

362.  Place  of  Expulsion. 

363.  Manner  of  Bemoval. 

364.  Damages  for  Wrongful  Expul- 

sion. 
.  865.  Free  Passes  or  Tickets. 


Sec.  346.  Nature  of  Tickets.  —  Tickets  issued  by  a  railway  com- 
pany to  a  passenger  are  prima  facie  evidence  of  a  contract  between 
the  railway  company  and  the  passenger,  to  transport  the  latter  and 
his  personal  baggage  from  the  station  named  therein  as  the  place 
of  departure,  to  the  station  named  therein  as  the  place  of  destina- 
tion, and  is  held  to  be  a  receipt,  token,  or  voucher,  showing  payment 
for  the  passage,  rather  than  a  contract ;  ^  and  by  its  purchase  the 
relation  of  passenger  and  carrier  is  said  to  be  consummated.^  The 
contract  between  the  passenger  and  the  company  by  which  the  ticket 
was  issued  is  implied  by  law,  except  so  far  as  it  is  expressed  upon 
the  face  of  the  ticket.  A  ticket  which  bears  upon  its  face  no  quali- 
fications, conditions,  or  limitations  as  to  its  use,  is  undoubtedly  good 
for  a  passage  from  the  station  of  departure  to  the  station  named 


1  Logan  V.  Hannibal,  &o.  E.  Co.,  77 
Mo.  663  ;  12  Am.  &  Eng.  B.  Cas.  141 ; 
Pier  V.  Finch,  24  Barb.  (N.  Y.)  514  ;  Hen- 
derson V.  Stevenson,  L.  E.  2  So.  App.  470  ; 
Quimby  a.  Vanderbilt,  17  N.  Y.  306 ; 
Eawson  v.  Penn.-  E.  Co.,  48  K.  Y.  212  ; 
Elmore  v.  Sands,  54  N.  Y.  612  ;  State  v. 
Overton,  24  W.  J.  L.  435  ;  Gord  v.  Man- 
chester, &c.  R.  Co.,  82  N.  H.  696  ;  John- 
son V.  Concord  R.  Co.,  46  N.  H.  213. 

"  Wabash,  &c.  R.  Co.  v.  Eector,   104 


111.  296  ;  fl  Am.  &  Eng.  R.  Cas.  264.  But 
this  proposition  must  be  taken  with  a 
qualification.  If  a  person,  as  is  often  the 
case,  purchases  a  ticket  in  advance  of  the 
time  he  intends  to  use  it,  the  relation  of 
passenger  and  carrier  does  not  aiise  at  the 
time  of  the  purchase,  but  only  from  the 
time  when,  the  person  reaches  the  station  for 
the  purpose,  and  with  the  intention  of  taking 
passage  under  the  ticket. 
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therein,  any  time  within  the  statutpry  period  of  limitation  from  its 
date,  provided  it  has  not  been  mutilated  so  as  to  bear  the  appear- 
ance of  having  been  used.  In  Maine,  it  is  proVided  by  statute  that 
a  ticket  for  pdssage  on  any  railroad  is  binding  on  the  company  for 
six  years  from  its  date,  and  that  the  holder  shall  have  the  right  to 
stop  off  at  the  usual  stopping  places  as  often  as  he  chooses.-'  r 

A  ticket  not  being  a  written  contract,  it  is  held  that  parol  evidence 
is  admissible  to  show  what  representations  in  reference  thereto  were 
made  by  the  ticket-agent  at  the  time  of  its  sale,  —  as,  that  the  pas- 
senger had  a  right  to  stop  over  on  it,  etc.^  A  ticket  issued  from  A. 
to  B.  is  good  only  for  a  passage  from  A.  to  B.,  and  is  not  good  for  a 
reverse  trip,  as  from  B.  to  A. ;  and  the  fact  that  the  holder  has  been 
permitted  upon  previous  occasions  to  make  such  reverse  trip  upon 
such  tickets,  does  not  change  the  rule.'  This  rule  cannot  be  applied, 
however,  where  the  passenger  holds  a  round-trip  ticket,  and  the  first 
conductor  by  mistake  takes  up  the  return  coupon  instead  of  the  one 
for  the  outgoing  trip.  In  such  a  case  the  passenger  is  entitled  to 
return  on  the  remaining  couppn,  after  offering  to  the  conductor  an 
explanation.*  "' 

A.  railway  ticket  marked  "  Good  on  passenger  trains  only "  does 
not  imply  that  all  the  passenger  trains  of  the  road  will  stop  at  the 
station  designated  on  it,  nor  impose  upon  the  company  any  obliga- 
tion to  stop  there  contrary  to  its  rules.     Thus,  the  plaintiff  purchased 

1  Suchastatutecannot  apply  to  a  ticket  over  one  day,  the  conductor  refused  to 
purchased  in  Canada  for  a  continuous  pas-  accept  the  ticket  for  the  remaining  passage, 
sage  to  a  station  in  Maine,  since  toconcede  and  expelled  him  from  the  train.  The 
to  it  such  an  effect  would  be  to  render  it  court  held  that  the  representations  of  the 
unconstitutional  as  an  interference  with  the  ticket-agent  were  admissihle,  and  that  the 
exclusive  power  of  Congress  over  interstate  conductor, '  upon  being  informed  of  the 
commerce.  Lafarier  v.  Grand  Trunk  R.  fact,  was  bound  to  return  the  excess  of 
Co.  (Me.),  52  Am.  &  Eng.  E.  Cas.  226.  fare,  or  deduct  it  from  the  fare  demanded 
The  same  principle  is  upheld  in  Car-  before  he  could  expel  him.  Burnham  v. 
penter  v.  Grand  Trunk  E.  Co.,  72  Me.  Grand  Trunk  B.  Co.,  63  Me.  298.  But 
888  ;  3  Am.  &  Eng.  B.  Cas.  432,  where  the  see  Melville  v.  Baltimore,  &c.  E. '  Co.,  2 
ticket  was  purchased  in  Portland  for  a  Mackay  (D.  C);  63,  where  it  was  held 
station  in  Canada.  See  also  Dryden  v.  that  parol  evidence  is  not  admissible  to 
Grand  Trunk  E.  Co.,  60  Me.  512.  ,  vary  the  terms  of  a  railway  ticket. 

2  Robinson  v.  Nashville,  &c.  R.  Co.,  2         '  Kelley  v.  :^oston,  &c.  E.  Co.,  67  Me.  , 
Lea  (tenn.),  594;  Van  Kirk  v.  Penn.  B.  163  ;  24  Am.  Eep.  19  and  notes  ;  Pennsyl- 
Co.,  76  Penn.  St.  66  ;  18  Am.  Rep.  404.  vania  Co.  v.  Bray,  125  Ind.  229  ;  25  N.  E. 
And  it  may  be  shown  that  the  station-  Rep.  439  j  Coleman  v.  New  York,  &c.  E. 
agent,  before  selling  the  ticket,  informed  Co.,  106  Mass.  160. 

the  passenger  that  he  could  stop  over  at  an         *  Lake  Erie,  &c.  E.  Co.  v.  Fixe,  88  Ind. 

intermediate  station  upon  it,  when  in  fact  381  ;  45  Am.  Rep.  464  ;  11  Am.  k  Eng. 

the  ticket  was  indorsed  as  "  Good  for  this  R.  Cas.  109  j  post,  §  349. 
day  only ; "  and  the  holder  having  stopped 
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of  the  defendant  a  ticket  from  Cincinnati  and  return.  Upon  the 
plaintiffs  return  he  took  a  train,  without  inquiry;  which  did  not  atop 
at  Hardenburgh,  and  the  conductor,  refused  to  stop  there,  and  left 
him  at  a  station  eight  miles  beyond.  In  an  action  for  the  damages 
the  court  held  that  there  could  be  no  recovery,  because  the  plaintiff 
was  bound  to  ascertain,  before  starting  out  upon  it,  whether  the 
train  stopped  at  Hardenburgh  or  not.^ 

Sec.  347.  Limited  Tickets.— A  railway  company  may  impose 
any  reasonable  conditions  as  to  the  use  of  their  tickets.  Thus,  they 
may,  by  a  printed  notice  thereon,  provide  that  it  shall  not  be  trans- 
ferable ;  and  when  this  condition  is  imposed,  no  one  but  the  person 
to  whom  it  was  issued  is  entitled  to  passage  on  it.  Thus,  a  person 
purchased  a  through  ticket  which,  among  other  things,  provided  that 
it  should  not  be  transferable.  At  a.  station  on  the  way,  it  was  taken 
up  and  a  conductor's  check  was  issued  for  it,  calling  for  one  contin- 
uous passage  to  San  Francisco.  At  an  intermediate  station,  the 
passenger  left  the  train,  and  sold  the  ticket  to  the  plaintifiT,  who 
attempted  to  use  it  on  the  same  train.  The  conductor  refused  to 
accept  it,  and  the  court  held  thafhis  refusal  was  not  wrongful,  that 
the  plaintiff  was  not  entitled  to  ride  upon  the  check.^    And  where 

1  Ohio,  &c.  E.  Co.  V.  Swarthout,  67  Gresson  v.  Philadelphia,  &o.  B.  Co.,  II 
Ind.  567;  33  Am.  Rep.  104.  See  also  Phila.(Peiin.)  697.  In  Post ».  Chicago,  &B. 
Ohio,  &c.  R,  Co.  V.  Hatton,  60  Ind.  12.  R.  Co.,  14  Neb.  110,  45  Am.  Kep.  100,  9 

2  Cody  V.  Central  Paeifio  E.  Co.,  4  Am.  &  Eng.  R.  Cas.  345,  it  appeared  that 
Sawyer  (U.  S.),  114  ;  Langdon  v.  Howell,  one,  T.,  bought  a  third-class  ticket  from  a 
^  Q.  B.  Dir.  437.  Thus  the  plaintitf  point  in  Nebraska,  to  Boston,  Mass.,  pay- 
bonght  a  season-ticket  on  a  railroad,  on  ing  therefor  $66,  the  regular  first-class  fare- 
which  was  indorsed  :  "  Conditions.  This  being  $140  for  the  same  trip.  T.  signed 
ticket  is  not  transferable,  nor  will  any  the  printed  contract  which  provided  that 
allowance  be  made  in  case  it  may  not  be  no  stop-over  privileges  were  allowed,  that 
used  for  the  whole  term  for  which  it  was  in  consideration  of  the  reduced  price  it 
issued.  It  is  subject  to  inspection  at  any  should  be  good  for  only  twenty  days  from 
time  by  the  conductor  ;  a  refusal  to  comply  date  of  purchase,  that  i"  this  ticket  is  not 
will  necessitate'  collection  of  full  fare  each  transferable  and  shall  become  '  void  '  if  not 
time.  It  is  good  only  for  a  continuous  pas-  presented  for  jiassage  on  the  tri()  for  which 
sage  between  the  points  named.  If  lost  or  it  is  sold,"  and  that  if  T.  failed  to  comply 
mislaid,  it  will  not  be  replaced  by  the  com-  with  this  agreement  "  either  of  the  conipa- 
pany.  The  holder  will  please  return  when  nies  may  refuse  to  accept  this  tiol^et,  or  any 
renewing."  Upon  the  face  of. the  ticket  coupons  thereof,  and  demand  regular  fare." 
the  words,  "  For  conditions,  see  other  T.  travelled  to  Omaha  on  the  ticket  and 
side,"  were  printed,  in  small  capitals,  then  sold  it  to  H.  who  transferred  it  to 
The  plaintiff  lost  his  ticket,  refused  to  pay  plaintiff  who  tried  to  ride  on  it ;  but  was 
fare,  and  was  put  off  the  train.  It  was  expelled,  the  conductor  appropriating  the 
held  that  he  was  bound  to  know  the  con-  ticket  when  plaintiff  on  inquiry  told  Wm 
ditious ;  that  the  conditions  were  lawful,  his  name  was  not  T.  Plaintiff  having 
reasonable,  and  proper  regulations  ;  and  brought  his  action  the  jniy  rendered  a  ver- 
that  he  was  rightfully  put  off  the  train,  diet  for  $81.70    in  his  favor,  this  being 
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the  holder  of  a  commutatioiiTticket,  in  violation  of  its  terms,  has 
permitted  it  to  be  used  by  other  persons,  the  company  has  the  right 
to  take  up  the  ticket  and  demand  payment  of  fare,  and  upon  failure 
of  payment,  to  expel  the  offending  person  from  its  train.^  But  if 
there  is  no  such  condition  printed  upon  the  ticket,  it  is  good  in  the 
hands  of  any  person,  being  treated  as  eyidencing  a  contract  to  carry 
the  bearer.  So  a  condition  as  to  the  tiipe  within  which  a  ticket 
shall  be  used  is  good.  As,  if  a  ticket  is  issued  with  the  words  "  good 
for  this  train  and  day  only  "  the  ticket  is  jxot,  after  the  holder  has 
entered  upon  his  passage,  good  for  a  passage  upon  any  other  train,  or 
upon  any  other  day.^ 

Even  ^yhere  a  ticket  is  silent  as  to  the  right  of  a  passenger  to  stop 
over  at  an  intermediate  station,  inasmuch  as  the  contract  is  entire, 
the  passenger  has  no  right  to  stop  ove,r  and  resume  his  journey  on 
the  same  ticket.^  The  execution  of  the  contract,  when  once  entered 
upon,  must  be  completed  according  to  its  terms,  and  .cannot  be  com- 
pleted according  to  the  convenience  of  the  passenger.*     So  that  if  a 


$6.70  in  excess  of  the  price  lie  paid  for 
the  ticket.  On  appeal  the  judgment  of  the 
lower  court  rendered  on  this  verdict  was 
affirmed.  The  conductor  had  no  right  to 
tslce  -up  such  ticket,  but  only  to  refuse  to 
receive  it. 

1  Freidenrich  v.  Baltimore,  &c.  E.  Co., 
53  Md.  201.  Outside  the  cover  of  a  paper 
hook  of  coupons  forming  a  railway-ticket, 
issued  to  the  plaintiff  by  the  defendants, 
was  printed  the  name  of  their  railway,  the 
words,  "  Cheap  return  ticket,  London  to 
Paris  and  back,  second-class,"  and  a  state- 
ment of  the  period  and  journey  for  which 
the  ticket  was  available,  but  no  reference 
to  the  inside  of  the  cover.  On  the  inside, 
and  apparent  on  turning  the  leaf,  was  a 
condition  limiting  the  responsibility  of  the 
defendants  to  .their  own  trains.  The 
plaintiff, -having  been  injured  while  travel- 
ling by  virtue  of  the  ticket  in  a  French 
train,  sued  the  defendants.  They  set  np 
the  condition.  The  plaintiff  had  not  read 
find  did  not  know  of  it.  ,  The  Jury  Vvere 
directed  that  if  it  was  brought  to  his  notice 
it  would  afford  a  defence,  and  on  being 
aisked  the  question  suggested  in  Parker  v. 
Sbutheastem  By.  Co.,  2  C.  D.  416, 
whether  what  was  done  by  the  company 
was  reasonably  sufficient  to  bring  the  con- 
dition to  t^he  notice  of  the  plaintiff,  an- 


swered that  it  was  not,  and  found  a  verdict 
in  his  favor.  He  moved  for  judgment. 
It  was  held,  distinguishing  Henderson  u, 
Stevenson,  L.  E.  2  H.  L.  (Sc.)  470,  that 
the  whole  book  was  tlje  contract  accepted 
by  the  plaintiff,  and  that  he,  therefore, 
could  not  reject  the  condition  which  was 
one  of  its  terms,  and  that  judgment  should 
be  entered  for  the  defendants.  Burke  v. 
Southeastern  By.  Co.,  S  C.  P.  Div.  1. 

2  McClure  v.  Philadelphia,  &o.  E.  Co;, 
34  Md.  532  ;  Elmore  v.  Sands,  54  N.  Y. 
512;  Boice  v.  Hudson  Eiver  E,  Co.,  61 
Barb.  ,(N.  Y.)  611  ;  Barker  v.  Coffin,  31 
Barb.  (N.  Y.)  556;  Shedd  v.  Troy,  &c. 
E.  Co.,  40  Vt.  88. 

»  Eoberts  v.  Koehler,  30  Fed.  Eep.  94; 
Drew  V.  Central  Pacific  E.Co.,  51  Cal. 
425.  See  also  Hill  v.  Syracuse,  &c.  K. 
Co.,  63  N.  Y.  101- 

*  Dunphy  v.  Erie  E.  Co.,  10  J.  &  S. 
(N.  Y.  Superior  Ct.)  128;  Barker.w.  Coffin, 
31  Barb.  (N.  Y.)  .556;  Stone  i-.  Chicago, 
Sic.  E.  Co.,  47  Iowa,  82  ;  Oil  Creek,  &c. 
E.  Co.  V.  Clark,  72  Penn.  St.  231 ;  Terry 
V.  Flushing,  *c.  E.  Co.,  13  Hun  (N.  Y.), 
859  ;  State  v.  Overton,  24  N.  J.  L.  485  ; 
Hamilton  v.  N.  Y.  Central  E.  Co.,  51 
N.  Y.  100  ;  Cheney  r.  Boston,  &c.  B.  Co., 
11  Met.  (Mass.)  121  ;  Johnson  v.  Con- 
cord E.  Co.,  46  N.    H,   218;  Breen  ». 
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passenger  having  a  continuous  trip  ticket  leaves  the  cars  at  an  inter- 
mediate station,  he  cannot  subsequently  pursue  his  journey  upon 
another  train,  or  upon  another  day,  and  if  he  refuses  to  pay  his  fare, 
he  may  be  lawfully  expelled,^  unless,  as  is  the  case  in  Maine,  the 
statute  prohibits  a  railway  company  from  limiting  the  right  of  a 
ticket-holder  to  any  particular  train,  and  permits  a  passenger  to  stop 
at  any  station  and  resume  his  joul'ney  upon  the  same  ticket.^ 

A  ticket  "  good  for  this  tiip  only  "  is  treated  as  not  imposing  a 
limitation  as  to  time  but  to  air  jmirney ;  and  it  is  good  until  used,  if 
within  six  years  from  its  date ;  ^  though  when  the  trip  is  entered 
upon,  it  must  be  continued  and  consummated  upon  the  same  train. 
Where  there  is  no  limitation  as  to  the  time  within  which  a  ticket 
shall  be  used,  it  is  good  at  any  time  within  the  statutory  period  of 
limitation  ;  and  this  is  the  rule  even  as  to  an  excursion  ticket,  which 
contains  no  express  limitation  as  to  the  time  within  which  it  shall 
be  used.  Thus,  where  a  passenger  holding  such  a  ticket  was  expelled 
from  the  car  for  refusing  to  pay  his  fare,  it  was  held  that  the  com- 
pany was  liable,  although  the  car  at  the  time  was  on  the  track  of 
another  company  as  whose  agent  the  first  corporation  sold  the 
ticket  on  which  the  passenger  was  travelling.*  But  the  company 
may  impose  any  reasonable  limitation  as  to  time.  A  ticket  "good 
only  two  days  after  date,"  or  "  for  this  day  and  train  only,"  ceases  to 
have  any  validity  after  that  date,  although  it  has  never  been  used.* 
Where  a  ticket  is  issued  upon  condition  "  not  good  unless  used 

Texas,  &c.  E.  Co.,  50  Tex.  43  ;  Cleve-  delphia,  &c.  R.  Co.,  68  Md.  107;  18  Am. 

land,  &c.  R.  Co.  v.  Bartram,  11  Ohio  St.  &  Eng.  R  Gas.  304. 
457  ;  Beebe  v.  Ayres,  28  Barb.  (N.   Y.)         *  Pctrie  v.  Pennsylvjnia  E.  Co.,  42  N. 

275  ;  Drew  v.  Central  Pacific  R.  Co.,  51  J.  L.  449. 

Cal.  425  ;  Dietrich  v.   Penn.   B.  Co.,   71  «  Dryden  o.  Grand  Trunk  R.  Co.,  60 

Penn.  St.  432 ;  Van  Kirk   v.    Penn.  R.  Me.  512. 

Co.,  76  Penn.  St.  66.  8  pj^  „,  ping^^  24  Barb.  (N.  Y.)  514; 

A  passPDger  who  has  a  ticket  calling  Drew  v.  Central  Pacific  R.  Co.,  51  Cal. 

for  a  continuous  passage  only  has  no  right  425. 

to  take  a  train  that  cannot  give  him  such         *  Pennsylvania  R.  Co.  o.  Spicker,  105 

a  passage,  and  then  to  leave  this  train  at  Penn.  St.  142  ;  23  Am.  &  Eng.  R.  Cas. 

an  intermediate  station  and  again  to  enter  672. 

and  take  passage  on  another  train  which         '  Boston  &  TiOwell  R.  Co.  v.  Proctor, 

Will  take  him  to  his  destination,   even  1   Allen  (Mass.),  267 ;  Gale  v.  Delaware, 

though  the  latter  train  is  the    one   he  &c.  R.  Co.,  7  Hun  (N.  Y.),  670.    See, 

should  have  taken  in  the  first  instance,  holding  that  limitations  as  to  'the  time  of 

Gulf,  Ac.  R.  Co.  V.  Henry  (Tex.),  52  Am.  user  are  valid,  Hill  v.  Syracuse,  &o.  R. 

&  Eng.  E.   Cas.   230.      See  same  prin-  Co.,  63  N.  Y.  101  ;  State  v.  Campbell,  32 

ciple  in  Dietrich  v.  Pennsylvania  R.  Co.,  N.  J.  L.  801;  Nelson  v.  Long  Island.  Ac. 

71  Penn.  St.  436;  Stone  ».  Chicago,  &c.  R.  Co.,  7  Hun  (N.  Y.),  140, 
R.  Co.,  47  Iowa,  85  ;  Johnson  v.  Phila- 
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within  two  days,"  it  is  invalid  unless  the  trip  is  entered  upon 
within  that  time ;  but  if  the  holder  enters  upon  the  trip  before 
midnight  of  the  last  day,  it  entitles  him'  to  complete  the  passage 
under  the  ticket,^  although  the  passage  cannot  be  completed  until 
the  next  day. 

While,  as  before  stated^  a  ticket  for  a  contin^uous  trip  does  not 
permit  a  passenger  to  stop  over  at  an  intermediate  station,^  yet  it  is 
held  that  where  the  ticket  entitles  the  holder  to  a  passage  over  the 
roads  of  different  railway  companies  the  holder  is  only  bound  to 
make  the  trip  continuous  upon  each  road,  when  once  entered  upon 
by  the  holder ;  ,he  has  a  right  to  stop  as  long  as  he  pleases  at  points 
where  he  is  obliged  to  change  cars,  provided  of  Course  that  he  uses 
his  Ucket  within  the  time  limitation  to  which  it  is  subject.^    So 


'  i^vans  V.  Iron  Mountain  R.  Co.,  2.5 
Ohio  St.  70 ;  Auerbacli  v.  N.  Y.  Central 
R.  Co.,  89  N.  Y.  281  ;  Hill  v.  Syracuse, 
&o.  E.  Co.,  63  N.  Y.  101.  A  ticket 
issued  Deo.  6,  "good  for  two  daj's,"  does 
not  expire  until  midnight  of  Dec.  8. 
Georgia,  &o.  K.  Co.  v.  Bigelow,  68  Ga. 
219;  Evans  v.  St.  liouis,  &c.'E.  Co.,  U 
Mo.  App.  463. 

2  In  Gale  v.  Delaware,  &o.  R.  Co., 
7  Hun  (N.  Y.),  670,  the  plaintiff  pur- 
chased a  ticket  from  Summit,  N.  J.,  to 
New  York.  The  ticket  was  dated  Jan.  27, 
1874,  which  was  stamped  on  the  ticket, 
and  with  other  printed  matter  on  the  ticket 
were  these  worfs  :  "  Good  for  this  day  and 
train  only."  For  this  ticket  the  plaintiff 
paid  fifty-five  cents.  After  he  had  pro- 
cured the  ticket  he  took  a  seat  in  one  of 
the  defendant's  trains,  which  left  Summit' 
at  8.10  o'clock  in  the  morning  of  the  same 
day,  and  rode  on  that  train  to  a  place 
called  Orange  Junction.  Between  Summit 
and  Orange  Junction  the  conductor  of  the 
train  had  taken  the  plaintiff's  ticket  and, 
punched  it, 'and  handed  it  back  to  him, 
and  he  kept  it  in  his  possession.  At 
Orange  Junction  the  plaintiff  left  the  train 
voluntarily,  and  went  by  other  conveyance 
to  Newark  on  the  line  of  defendant's  road. 
At  Newark  the  plaintiff  got  on  another 
train  of  cars  of  defendant,  which  was  pro- 
ceeding to  Ney  York  on  the  same  day,  for 
the  purpose  of  continuing  his  journey,  and 
offered  the  conductor  of  this  train  this 
same  ticket  which  had  been  punched  by 
VOL.  in.  —  5 


the  conductor  qf  the  former  train.  The 
conductor  refused  to  receive  it  on  the 
ground  that  it  had  been  used,  and  de- 
manded payment  of  the  plaintiff's  fare  ; 
the  plaintiff  refused  to  pay  and  was  put  off 
the  train,  and  'it  was  held  that  he  could 
not  recover.  Livingstone  v.  Grand  Trunk 
Ky.  Co.,  21  L.  C.  Jurist,  13.;  Craig  i;.  , 
Great  Western  Ry.  Co.,  24  U.  C.  Q.  B. 
504 ;  Briggs  v.  Grand  l^nmk  Ey.  Co.,  24 
U.  C.  Q.  B.  510. 

'  Thus,  in'  the  case  of  Auerbaoh  v.  N. 
Y.  Central  R.  Co.,  89  N.  Y.  281  ;  42  Am. 
ftep.  290  ;  6  Am.  &  Eng.  R.  Cas.  234, 
the  plaintiff,  being  in  St.  Louis  on  Sep- 
tember 21,  purchased  of  the  Ohio  &  Miss. 
R.  Co.  a  ticket  for  a  passage  from  St. 
Louis,  over  the  several  railroads  mentioned 
in  coupons  annexed  to  the  ticket,  to  the 
city  of  New. York.  Tt  was  specified  on 
the  ticket  that  it  was  "good"  for  one 
continuous  passage  to  point  named  "  In 
coupon  attached  ; "  that  in  selling  the 
ticket  for  pas.sage  over  other  roads,  the 
company  making  the  sale  acted  only  as 
agent  for  such  other  load's,  and  assumed  no 
responsibility  beyond  its  own  line ;  that 
the  holder  of  the  ticket  agreed  with  the 
respective  companies  over  whose  roads  he 
was  to  be  carried  to  use  the  same  on  or 
before  the  26th  day  of  September  the"n 
instant,  and  that  if  he  failed'  to  comply 
with  such  agreement,  either  of  the  com- 
panies mighi  refuse  to  accept  the  ticket, 
or  any  coupon  thereof,  and'  demand  the 
full  regular  fare,  which  he  agreed  to  pay. 
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where  distinct  tickets  are  issued  over  each  road,  each  ticket  is  a 
voucher  for  a  separate  journey,  and  the  passenger  is  not  obliged  to 
go  through  upon  the  same  day;i  and  the  same  rule  exists  where, 
although  upon  the  same  piece  of  paper,  there  are  distinct  coupons 
for  each  road,  as  the  rights  and  obligations  are  the  same  as  though 
distinct  tickets  had  been  issued.^ 

The  contract  for  a  passage  is  an  entire  one  with  each  com- 
pany over  whose  road  it  is  issued;  and  therefore  a  passenger  is 
not,  as  a  matter  of  .  course,  entitled  to  a  "  lay-over "  check  or 
ticket,  unless  the  conductor  sees  fit  to  give  it,  unless  the  com- 
pany has  contracted  to  give  it  upon  proper  application.  But  if 
one  is  given,  its  t6rms  are  binding  both  upon  the  company  and 
the  passenger.^  Thus,  a  lay-over  ticket  "good  for  five  days"  from 
its  date  is  not  good  for  a  passage  after  the  five  days  have 
elapsed ;  and  the  fact  that  the  baggage-master  checks  the  bag- 
gage of  the  holder,  and  punches  his  ticket  in  doing  so,  does  not 
operate  as  a  waiver  of  the  limitation,  as  the  baggage- master  has 
no  authority,  express  or  implied,  to  waive  such  a  condition.^     But 


He  left  St.  Louis  'on  the  day  he  bought 
the  tioket,  and  rode  to  Cincinnati  and 
there  stopped  a  day.  He  then  rode  to 
Cleveland  and  stayed  there  a,  few  hours, 
and  then  rode  to  Buffalo,  reaching  there 
on  the  24th,  and  stopped  there  a  day. 
Before  -reaching  Buffalo  he  had  used  all 
the  coupons  except  the  one  entitling  him 
to  a  passage  over  the  defendant's  road 
from  Buffalo  to  New  York.  Being  desir- 
ous of  stopping  at  Rochester,  the  plaintiff 
purchased  a  ticket  over  the  defendant's 
road  from  Buffalo  to  Rochester,  and  upon 
that  ticket  ro<le  to  Rochester  on  the  25th, 
reaching  there  i^i  the  afternoon.  lie  re- 
mained there  about  a  day,  and  in  the 
afternoon  of  the  26th  of  September  he 
entered  one  of  the  oars  upon  the  defen- 
dant's road  to  complete  his  passage  to  the 
city  of  New  York.  He  presented  his 
ticket,  with  the  one  coupon  attached,  to 
the  conductor,  and  it  was  accepted  by 
him  and  recognized  as  a  proper  ticket, 
and  punched  several  times  until  the  plain- 
tiff reached  Hudson,  about  three  or  four 
o'clock,  A.  M.,  September  27,  when  the 
conductor  in  charge  of  the  train  declined 
to  recognize  the  ticket,  on  the  ground 
that  the  time  had  run  out,  and  demanded 


three  dollars  fare  to  the  city  of  New  York, 
which  the  plaintiff  declined  to  pay.  The 
conduetoii  with  some  force,  then  ejected 
him  from  the  car.  The  trial  court  non- 
suited the  plaintiff,  but  the  Court  of 
Appeals  set  aside  the  non-suit,  and  held 
that  the  plaintiff,  having  commenced  his 
journey  during  the  life  of  the  ticket,  was 
entitled  to  complete  bis  journey  under  it ; 
and  that  a  ticket  for  a  continuous  passage  - 
over  several  roads  does  not  require  the 
passenger  to  complete  his  journey  on  the 
same  train  or  day,  but  that  he  is  entitled 
to  use  the  ticket  any  time  during  its  life 
on  any  of  the  roads,  provided  his  trip  ovei; 
that  road  is  continuous. 

1  Brooks  V.  Grand  Trunk  R.  Co.,  15 
,  Mich.  332. 

2  Knight  V.  Portland,  &c.  R.  Co.,  56 
Me.  234  ;  96  Am.  Dec.  449  ;  Milnor  v. 
N.  Y.,  &c.  R.  Co.,  4  Daly  (N.  Y.  C.  P.), 
356. 

3  Churchill  v.  Chicago,  &c.  R.  Co.,  67 
III.  390 ;  Johnson  o.  Concord  R.  Co.,  46 
N.  H.  213  ;  88  Am.  Dec.  199;  Dietrich 
V.  Penn.  R.  Co.,  71  Peniv-  St.  432;  10 
Am.  Rep.  711. 

*  Wentz  V.  Erie  R.  Co.,  3  Hun  (N.  Y.), 
241.    See  also  Churchill  v.  Chicago,  &c.  R. 
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at  the  time  within  the  period  named  therein,  sucb  k^-over  ticket 
or  check  is  good.^ 

not  give  him  a  right  to  discontinuous 
passage..  Having  stopped  at  an  interme- 
diate point,  and  having  entered  another 
train,  he  claimed  the  right  to  continue  his 
journey  on  such  ticket,  under  permission 
given  by  a  conductor  of  the  first  train. 
Refusing  to  pay  his  fare,  he  was  put  off, 
it  appearing  that  only  train-agents  had  the 
power  to  modify  the  force  of  such  tickets. 
It  was  held  such  expulsion  was  justifi- 
able, although,  at  the  trial,  the  plaintiff 
testified  that  it  was,  in  point  of  fact,  a 
train-agent,  and  not  a  conductor,  that  had 
giveij  him  the  privilege  claimed.  Petrie 
V.  Pennsylvania  R.  Co.,  42  N.  J.  L. 
449  ;  Oil  Creek,  &a.  R.  Co.  v.  Allegheny 
R.  Co.,  72  Penn.  St.  231  ;  Dietrich  v. 
Penn.  E.  Co.,  71  Penn.  St.  432;  10  Am. 
Rep.  711.  A  rule  requiring  a  passenger  to 
obtain  a  stop-over  check  if  he  desires  to 
break  his  journey  is  a  reasonable  one.  A 
passenger  has  no  right  to  travel  on  a  train 
upon  the  individual  check  of  a  conductor 
given  him  upon  another  train.  Breen  u. 
Texas,  &c.  E.  'Co.,  50  Tex.  43.  Where  a 
passenger  buys  a  through  ticket,  which  the 
conductor  takes  up,  and  delivers  a  cheek 
marked,  "  Good  for  this  day  and  train 
only,"  the  passenger  has  no  right  to  get 
off'  at  an  intermediate  station,  and  travel 
to  his  place  of  destination  by  a  subsequent 
train  without  payment  of  fare.  And  upon 
refusal  to  pay,  .he  may  be  expelled  at  any 
point.  The  conductor  is  not  bound  to 
expel  him  at  a  station.  McClure  7!.  Phil- 
adelphia, &e.  R.  Co.,  34  Md.  532.  Where 
a  passenger  purchases  a  ticket  and  enters 
a  railroad  train,  and  after  the  train  starts 
lipon  the  road,  he  gives  up  his  ticket  to 
the  conductor,  lie  cannot  at  any  interme- 
diate station,  by  virtue  of  his  subsisting 
contract,  leave  the  train  while  in  the  rea- 
sonable performance  of  the  contract,  and 
claim  a  seat  upon  another  train.  Cleve- 
land,&c.  E.  Co.  u.  Bartram,  11  Ohio  St. 
457. 

'  '  Thus,,  in  the  case  of  McMahon  v. 
Third  Avenue  E.  Co.,  47  N.  Y.  Super. 
Ct.  28,  the  passenger.  A.,  rode  up  Third 
Avenue  to  Sixty-fifth  street,  New  York, 
in  a  car  which  stopped  there,  and  received 
from  the  conductor  a  check  "good  only 


Co.,  67  111.  390.  A  condition  of  that  char- 
acter is  reasonable.  Yorton  v.  Milwaukee, 
&c.  R.  Co.,  54  Wis.  234  ;  Lake  Shtire,  &o. 
E.  Co.  V.  fierce,  47  Mich.  277  ;  Isaacr 
son  V.  N.  Y.  Central  E.  Co.,  25  Hun 
(N.  Y.),  350.  Where  a  passenger  is  in- 
formed by  the  conductor  that  he  may  get 
off  at  a  station  and  continue  his  journey  by 
the  next  train  upon  the  same  ticket,  and 
the  passenger,  relying  upon  the  statement, 
leaves  the  train  at  that  station,  the  com- 
pany is  bound  to  carry  him  on  the  next 
train  to  the  end  of  his  route  Upon  that 
ticket,  and  is  estopped  from  denying  the 
authority  of  the  conductor  to  make  such 
agreement.  Tarbell  i).  Northern  Central 
B.  Co.,  24  Hun  (N.  Y.),  51.  The  regu- 
lations of  the  defendant  required  that  a 
passenger's  ticket  should  be  indorsed  by 
the  conductor,  if  he  desired  to  stop  over  at 
a  way  station  and  resume  his  journey  on 
another  train.  Plaintiff,  a  passenger  on 
a  through  train  to  New  York,  desiring  to 
stop  over  at  Little  Falls,  applied  to  the 
conductor  of  the  train  on  which  he  was 
travelling  to  have  his  ticket  so  indorsed, 
and  was  told  by  him  it  was  not  necessary. 
Plaintiff  stopped  over  at  Little  Falls,  and 
resumed  his  journey  on  another  train  of 
the  defendant,  and  without  applying  to  the 
conductor  of  that  train  to  have  his  ticket 
indorsed,  again  stopped  over  at  Amsterdam. 
On  attempting  to  resume  his  journey  from 
Amsterdam  on  another  train,  the  condhc- 
tor  refused  to  recognize  his  ticket,  because 
it  was  not  indorsed  in  accordance  with  the 
company's  regulations,  and  ejected  him 
for  non-payment  of  his  fare.  ,  It  was  held 
that  the  privilege  granted  him  by  the  con- 
ductor of  the  train  on  which  he  first  em- 
barked, of  stopping  over  at  a  way  station, 
without  having  his  ticket  indorsed  as  re- 
quired by  the  company's  regulations,  was 
exhausted  by  his  stopping  over,  at  Little 
Falls,  and  that,  when  he  again  embarked, 
he  became  -subject  to  all  the  company's 
■regulations,  and  that  he  could  not  again 
stop  over  at  a  way  fetation  without  hav- 
ing his  ticket  indorsed.  Denny  v.  New 
York  Central,  &c.  R.  Co.,  5  Daly  (N.  Y. 
C.  P.),  50.  The ' plaintiff  was  riding  in 
the  cars  by  virtue  of  a  ticket  that  did 
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In  all  cases  the  conditious  and  limitations  attached  to  the  tick^ 
must  be  reasonable,  or  they  will  have  no  validity,  and  they  are 
always  unreasonable  if  they  are  impossible  of  performance.  Thus,  if 
a  ticket  is  issued  from  A.  to  B.  and  return,  "good  for  this  day' 
only,"  and  there  is  no  train  which  leaves  B.  on  the  return  trip  td 
A.  after  the  arrival  of  the  train,  the  condition  would  be  uflreason- 
able,  and  the  holder  would  be  entitled  to  a  return  passage  to  A.  on  the 
first. train  leaving  B.  for  A.  on  the  next  day.  So,  if  a  ticket  is  issued 
from  A.  to  B.,  "  good  for  this  day  only,"  and  by  some  accident  to  the 
train,  or  through  the  train'  becoming  stalled  from  any  cause,  the  trip 
is  not  completed  until  the  next  day,  the  ticket  is  good,  for  the  bal- 
ance of  the  passage ;  ^  because  the  condition  is  subject  to  the  implied' 
limitation  that  the  train  shall  make  the  passage  within  the  time  lim- 
ited, and  that  the  company  shall  upon  its  part  perform  its  obligation. 
Whether,  if  such  a  ticket  is  issued,  and  by  rea"son  of  a  delay  in  the 
running  of  the  train  it  does  not  reach  B.  until  the  time  for  the  return 
train  to  leave  has  arrived,  whereas,  if  it  had  arrived  upon  time  the 
holder  would  halve  had  two  or  three  hours  'in  which  to  have  at- 
tended to  business  in  B.,  the  holder  would  be  entitled  to  a  passage 
under  his  ticket  upon  the  first  train  next  day,  has  not  been'decided ; 
but  upon  principle  it  would  seem  that  he  would  have,  because  it  is 
not  to  be  presumed  that  people  purchase  railway-tickets  merely  for 
the  pleasure  of  riding,  but  rather  because  they  have  business  of  some 
kind  at  their  point  of  destination.  In  the  case  of  an  excursion-ticket 
where  the  train  is  not  run  upon  schedule  time,  the  rule  would  be  dif- 
ferent. But  all  reasonable  conditions  imposed  by  the  printed  terms 
of  the  ticket  are  binding  upon  the  passenger,  and  his  right  to  a 
passage  under  the  ticket  depends  upon  his  compliance  therewith. 
Thus,  where  a  ticket  is  issued  to  a  certain  place  "  and  return,"  but 
contains  a  condition  that  the  holder  shall  procure  it  to  be  stamped 
by  the  ticket-agent  at  the  place  of;  destination  as  a  condition  to  its 

from  Sixty-fifth  street  up  to  Yorkville  and  89  N.  Y.  281  ;  43  Am.  Rep.  745.  "Re- 
Hurlem  for  a  continuous  ride,  .Tuly  6,  turn  tickets,"  by  the  rules  of  the  company, 
1878."  From  Sixty-fifth  street  he  walked  were  not  good  for  use  upon  Sunday  trains, 
up,  and  later  in  the  day  took  another  car  These  rules  were  pnhlished  with  the  time- 
of  the  line  below  Sixty-fifth  street;  paid-  tables,  and  posted  in  the  depots  of  the 
his  fare  to  that  street,  and  then  tendered,  company.  It  was  held  that  the  regula' 
his  check  for  the  rest  of  his  ride.  The  tion  was  sufBciently  publishedj  and  the 
conductor  refused  to  take  it,  and  put  him  company  was  jnstifced  in  ts^elling  a 
off  the  car  without  unnecessary  violence,  passenger  who  insisted  upon  travelling 
It  was  held  that  A.  could  maintain  an  upon  siioh  a  ticket  upon  Sunday.  High- 
action  against  the  company.  land  By.  Co.  v.  Menzies,  5  So.  Sess.  Cas. 
I  Auerbach  v.  N.  Y.  Central  R.   Co.,  {4th  series)  887. 


SEC.  347.]  LIMITED  TICKETS.  1643 

being  good  for  the  return  trip,  such  condition  must  be  complied 
with.i  And  the  courts  hold  that  the  conductor  may  rightfully  refuse 
to  recognize  such  a  ticket  on  the  return  trip  if  it  has  "not  been 
stamped  as  the  condition  required,  although  the  passenger  attempted 
to  have  the  stamping  done  but  failed  because  when  he  called  at  the 
ticket-office  of  the  carrier  who  was  authorised  to  affix  the  stamp, 
just  before  the  arrival  of  the  train,  the  agent  could  not  be  found. 
The  passenger  having  been  expelled  for  refusing  to  pay  fare,  it  was 
held  that  he  had  no  right  to  damages.^ 

A  regulation  by  which  one  who  desires  to  stop  over,  between  the 
starting-point  and  destination  is  required  to  procure  a  stop-over 
ticket  from  the  condactor  is  reasonable,  and  if  the  passenger,  in 
such  a  case,  asks  the  proper  conductor  for  a  stop-over  ticket,  and, 
through  the  conductor's  fault  receives  instead  thereof'  only  a  trip 
check,  the  second  conductor  may  still  demand  of  him  the  additional 
fare,  and,  upon  his  refusal  to  pay  it,  may  eject  him  from  the  train.^ 
A  "  stop-over"  ticket  good  for  thirty  days  does  not  give  an  unlimited 
right  to  stop  at  intermediate  stations  on  connecting  roads.  Where 
the  holder  of  such  a  ticket  received  a  check,  good  for  a  ten  days' 
stop  at  such  a  station,  it  was  held  that  he  was  properly  ejected  from 
the  train  after  ten  days,  though  within  the  thirty,  for  a  refusal  to 
pay  fare  from  such  station  to  the  terminus  of  that  road.*  The  holder 
of  a  special  excursion  railway-ticket  for  a  round  trip,  surrendering 
it,  and  receiving  instead  a  regular  ticket  substituted  by  the  company 
for  its  own  convenience,  must  return  upon  the  excursion  train.^  If 
a  person  purchases  a  ticket  to  a  certain  point,  which  is  taken  up  by 
the  conductor  before  such  point  is  reached,  and  the  passenger  stops 
at  an  intermediate  station,  he  cannot  complete  his  passage  without 

1  A  return  ticket  from  L.  to  Chicago  La.  An.  47  (stipulation  requiring  pas- 
was  sold  to  plaintiff,  having  a  condition  senger  to  have  himself  identified  upheld), 
printed  on  it  and  signed  -  by  him  that  it  "  Moshep  v.  St.  Louis,  &c.  R.  Co.,  17 
should  not  be  good  unless  taken  to  the  Fed.  ,  Rep.  880  ;  23  id.  326;  affirmed, 
office  in  Chicago  and  there  stamped  and  127  U.  S.  395 ;  34  Am.  &  Eng.  R.  Cas.. 
re-signed.  The  court  held  that  plaintiff  339.  See  also  Elliott  v.  Western,  &c.  R. 
pould  not  return  on  such  ticket  unless  the  Co.,  S3  Ga.  454. 

conditions  were  complied  with,  and  that         '  Yoi'ton   u.    Milwaukee,   &c.  R.  Co., 

on  refusing  to  pay  fare  he  should  be  ex-  54  Wis.   234 ; '  41   Am.  Rep.  23  ;    Lake 

pelled.     Edwards  v.  Lake  Shore,  &o.  R.  Shore,   &c.  R,   Co.   v.   Pierce,    47  Mich. 

Co.,  81  Mich.  364  ;  45  N.  W.  Rep.  827.  277 ;  ?  Am.  &  Eng.  R.  Cas.  340. 
See  same  rule  applied  in  Bethea  v.  North-         *  Kelsey  v.  Michigan  Cent.  R.  Co.,  28 

eastern  R.  Co.,  26  S.   C.  91.      See  also  Hun  (H-  Y.),  460. 

Rawitzky  v.   Louiiville,   &c.  B.  Co.,  40         '  McRae  v.  Wilmington,  &c.  R.  Co., 

88  N.  C.  526  ;  43  Am.  Rep.  74.5. 


1644  TICKETS  :   EXPCJLSION    OF   PASSENGERS.       [CHAP.  XXl. 

payment  of  the  fare.  By  giving  up  his  ticket  without  taking  a 
stop-over  check  from  the  conductor,  his  right  to  a  passage  is  lost 
when  he  leaves  the  train  for  his  own  convenience  to  pursue  his 
journey  by  another  train,  at  an  intermediate  station.^ 

The  question  as  to  whether  a  regulation  in  regard  to  the  use  of 
tickets  is  reasonable  or  not  is  generally  a  mixed  one  of  law  and  fact. 
It  has  been  held  reasonable  for  railway  companies  to  provide  that  a 
person  must  purchase  a  ticket,  or  be  excluded  from  its  station  j^  or 
purchase  a  ticket  before  entering  the  cars,  or  pay  a  higher  sum  for 
his  fare  ;  ^  or  purchase  a  ticket  for  passage  on  a  freight  train,  or  be 
expelled  therefrom.*  So,  too,  it  h^s  been  held  that  a  regulation  that 
merchandise  shall  not  be  carried  as  baggage  is  reasonable ;  ^  also  that 
passengers  must  exhibit  their  tickets  whenever  requested  to  do  so 
by  the  conductor,  or  be  ejected  from  the  train;"  that  passengers 
must  surrender  their  tickets  during  the  trip,  or  pay  their  fare  again  ;^ 
that  colored  persons  shall  occupy  separate  seats  ;  ^  that  certain  cars 
shall  be  occupied  by  ladies  only,  or  gentlemen  accompanied  with 
ladies;^  and  indeed  any  regulation  which  is  necessary  for  its 
own  protection,  or  for  the  convenience,  comfort,  or  safety,  of  its 
passengers.^"  > 

Sec.  348.  Family  Tickets  —  Where  tickets  are  issued  for  family 
use,  as  commutation-tickets,  good  for  any  member  of  a  certain  per- 
son's family,  such  person's  children,  although  they  have  attained 
the  age  of  majority,  do  not   by  that  circumstance  cease  to  be 

1  Townsend  v.  N.  Y.  Central  E.  Co.,  &c.  R.  Co.  v.  Dalby,  19  111.  353 ;  Porter 
56  N.  Y.  295  j  15  Am.  liep.  419.  See  also  v.  1^.  Y.  Central  E.  Co.,  34  Barb.  (N.  Y.) 
€hieago,  &c.  R.  Co.  v.  Griffiths,  68  111.  353  ;  Crocker  v.  New  London,  &c.  R.  Co., 
499.     Substantially  the  same  doctrine  as  24  Conn.  249. 

to  the  rights  and  duties  of  passengers  and  *  Cleveland,  &c.  R.  Co.  i;.  Bartram,  U 

carriers  is  laid  down  in  Shelton  v.  Lake  Ohio  St.  457. 

Shore,   &o.   R.   Co.,   29    Ohio    St.    214  ;  6  Merrihew  v.  Milwaukee,  &o.  R.  Co., 

Downs  V.  New  York,  &c'.  R.  Co.,  36  Conn.  5  Am.  Law  Reg.  (Wis.)  364. 

287  ;  4  Am.  Rep.  77  ;  McClure  v.  Phila-  e  Hibbard  v.  New  York,  &c.  R.  Co., 

delphia,  &c.  R.  Co.,  34  Md.  532  ;  6  Am.  15  N.  Y.  455. 

Rep.  345.     But  see  Toledo,  &c.  R.  Co.  v.  7  Northern  E.  Co.'  i;.  Page,  22  Barb. 

McDonough,  53   Ind.   289  ;   Burnham  v.  (N.  Y.)  130  ;  Vedder  v.  Fellows,  20  N.  Y. 

Grand  Trunk  E.  Co.,   63  Me.    298;  18  126.    But  see  State  u.  Thompson,  20  N.  H. 

Am.  Rep.  220  ;  Palmer  ».  Charlotte,  &c.  250. 

E.  Co.,  3  Rich.  (S.  C.)  580  ;  Hamilton  v.  «  West  Chester,  &c.  R.  Co.  v.  Miles, 

N.  Y.  Central  R.  Co.,  53  N.  Y.  25 ;  English  65  Penn.  St.  209  :  ante,  §  297. 

V.  Delaware,  &c.  Canal  Co.,  66  N.  Y.  454;  »  Peck  v.  N.  Y.  Central  R.  Co.,   70 

23  Am.  Rep.  69 ;  Toledo,  &o.  R.  Co.  v.  N.  Y.  587  ;  Bass  u.  Chicago,  &c.  R.  Co., 

McDonongh,  53  Ind.  289.  39  Wis.  636. 

2  Harris  v.  Stevens,  31  Vt.  79.  lu  gee  this  subject,  ante.  8  297. 
»  State  V.  Gould,  53  Me.  279  ;  St.  Louis, 
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members  of  the  family,  so  as  to  be  deprived  of  the  right  to  use 
the  ticket.^ 

Sec.  349.  Mistake  of  Company's  Ticket-Agent,  or  of  Conductor. 
—  Where  the  passenger  asks  and  pays  for  a  certain  ticket,  and  the 
station-agent  by  mistake  gives  him  a  different  one,  which  does  not 
entitle  him  to  the  passage  desired,  the  cbnductor  has  no  right  to 
expel  him,  and  the  company  is  liable  in  damages  if  he  is  expelled. 
The  passenger  has  a  right  to  rely  on  the  agent  to  give  him  the  right 
ticket.2  There  are  authorities  which  hold  the  other  way,^  but  it 
seems  that  their  views  are  indefensible.  It  is  true  the  conductor 
may  have  no  possible  means  of  knowing  the  facts  of  the  case  except 
through  the  passenger's  statement,  which  is  liable  to  be  prejudiced  or 
untruthful,  but  there  is  no  reason  why  the  company  may  not  be 
made  to  respond  in  damages  on  the  ground  that  the  expulsion  was 
the  proximate,  consequence  of  the  wrongftil  act  of  its  agent  who.  sold 
the  ticket.* 

If  a  passenger's  ticket  is  faulty  through  the  mistake  of  a  conductor 
in  tearing  off  the  wrong  coupon,  or  punching  it  in  the  wrong  place,  a 
subsequent  conductor  has  no  right  to  expel  him  after  an  explanation, 
and  if  he  does  so  the  company  must  respond  in  damages  for  the 

^  Chicago,  &c.  R.  Co.  i'.  Chisholm,  79  date,  so  that  the  ticket  expires ,  before  it 

111.  584.     In  ODUsideration   of  a  convey-  could  possibly  be  used,  the  passenger  may 

ance  of  land  by  G.  arid  his  wife,  the  com-  recover  damages  if  the  conductor  refuses 

pany  agreed  to  carry  said  G.  and  his  wife,  to  accept  it  and  expels  her.     Johnson  •».' 

and  any  of  their  children,  free  of  charge.  Northern  Pac.  E.  Co.,  46  Fed.  Rep.  347. 
Plaintiff,  {leing  one  of  G.'s  children,  has  a         '  Frederick  v.  Marquette,  &c.  R.  Go., 

right  to  be  carried  free  under  such  an  37  Mich.  342 ;  26  Am.  Rep.  531  (shorter 

agreement,   though  he   paid  no  part  of  ticket  than  that  desired)  ;  Bradshaw  v. 

the  consideration  and  is  beyond  the  age  South  Boston  K.  Co.,  135  Mass., 407;  4? 

of  maturity.    Grimes  v.  Minneapolis,,  &o.  Am.  Eep.  481  (street-car  passenger  holding 

R.  Co.^  37  Minn.  66  ;  31  Am.  &  Eng.  R.  wrong  check  by  mistake  of  conductor  of 

Cas.  123.     Where  the  company  agrees  to  another  car).       ' 

furnish  to  a  firm  "  a  ticket  entitling  either  In  Weaver  v.  Romp,  &o.  E.  Co.,  3  Th. 
one  "  of  the  partners  of  the  firm,  but ' '  only  &  C.  270,  a  pa.ssenger  paid  for  three  tick- 
one  on  any  train,  to  occupy  one  seat  and  ets,  but  the  agent  by  riiistake  gave  him 
travel  on  the  train  of  the  company,"  only  only  two,  which  he  gave  to  the  two  friends 
one  member  at  a  time  has  a  right  of  pas-  with  him.  It  was  held  that  he  could  be 
sage  on  it.  Knopf  v.  Richmond,  &c.  R.  ejected  for  refusal  to  pay  fare  after  getting 
Co.,  85  Va.  769  ;  37  Am.  &  Eng.  R.  Cas.  on  the  train.. 
140.                                                -  *  In  McKay. I).  Ohio  River  R.  Co.,  34 

2  Georgia  R.,  &o.  Co.  i».  Dougherty,  86  W.  Va.  65  ;  11  S.  E.  Rep. ^737,  it  is  said 

Ga.  744  ;  12  S.  E.  Rep.  747  ;  Pouilin  v.  that  in  such  a  case  recovery  may  b^  had, 

Chicago,  &c.  R.  Co.,  47  Fed.  Rep.  858  ;  but  only  by  suing  on  the  contract ;  that 

Carpenter  v.   Washington,   &c.   R.   Co.,  there  is  no  remedy  in  tort.    But  the  better 

121  U.  S.  474  ;  31  Am.  &  Eng.  R.  Cas.  rvile  is  that  passenger  may  sue  in  tort  for 

120,    Where  the  agent  punches  the  wrong  a  breach  of  the  carrier's  public  duty. 
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wrongful  expulsion.!  Thus,  where  a  round  trip-ticket  has  two 
coupons  attached  to  it,  and  on  the  first  trip  the  conductor  takes  up 
the  wrong  coupon,  the  holder  of  the  ticket  is  entitled  to  return  on 
the  other  coupon,  after  explaining  how  the  mistake  came  about ; 
and  the  conductor  in  charge  of  the  train  on  which  the  return  trip  is 
made  has  no  right  to  deny  him  passage,  though  in  the  absence  of 
such  explanation  he  would  have  a  right  to  expel  him.^  So  where 
the  conductor  on  the  first  trip  punched  the  wrong  coupon,  and  then 
tried  to  rectify  his  mistake  by  writing  on  it  "  cancelled  by  mistake," 
the  passenger  cannot  be  expelled  for  refusing  to  pay  fare  on  the 
return  trip  if  he  offers  the  mutilated  coupon  with  an  explanation.^ 
The  same  principle  prevails  where  a  person  purchases  a  ticket  to  a 
certain  station  which  the  conductor  takes  up  without  giving  the 
holder  a  check,  and  there  is  a  change,  of  conductors  before  the  station 
is  reached,  and  the  new  conductor,  although  informed  by  the  pas- 
senger of  the  facts,  demands  the 'fare,  and  on  the  passenger's  refusal 
to  pay  it,  expels  him  —  the  company  is  liable  therefor,  as  the  passenger  . 
-cannot  be  prejudiced  by  the  mistakes  or  neglect  of  the  conductor.* 
And  such  also  is  the  rule  where  a  person  has  paid  his  fare  to  the 
conductor  to  a  certain  station,  but  before  it  is  reached  the  conductor 
again  demands  the  fare,  denying  that  it  has  been  paid,  and  expels 
him  for  not  paying  it  again.^ 

Sec.  350.  Lost  Ticket.  — As  between  the  conductor  and  the  pas- 
senger, the  ticket  is  the  only  evidence  of  the  passenger's  right  to  a  , 
passage,  and  he  must  produce  it  when  called  for  ;8  and  if  he  loses' the 
ticket,  his  right  to  travel  upon  it  ceases,  and  if,  after  being  given  a 
reasonable  time  to  find  it,  he  fails  to  pay  his  fare,  he  may  be  expelled 
from  the  train,'  and    this,  even  though  the   conductor    has  once 

1  Frederick  ».   Marquette,  &c.  E.  Co.,  self  was  the  person  who  gave  passenger 

37  Mich.  342;  26  Am.  Rep.  531;  John-  the  ticket  presented.    Hardy  ».  New  York" 

son  V.  Northern  Pac.  R.  Co.,  46  Fed.  Rep.  Cent.  R.  Co.,  58  Hun  (N.  Y.),  607. 
3*7-  *  Pittshurgh,   &c.   R.   Co.  „.  Henigh, 

"  Kansas  City,  &c.  R.  Co.  v.  Riley,  68  39  Ind.  509. 
Miss.  765 ;  9  So.  Rep.  443  ;  Pennsylvania         e  Indianapolis,  &o.  R.  Co.  v.  Mulligan, 

Co.  V.  Bray,  125  Ind.  229  ;  25  N.  E.  Rep.  50  Ind.  392. 

439  (explanation  must  be  offered)  ;  Louis-  Frederick  v.  Marquette,  &c.  R.  Co., 

viUe,  &c.  R.  Co.  V.  Fixe,  88  Ind.  381  ;  37  Mich.  342  ;  26  Am.  Rep.  531. 
11  Am.  &  Eng.  R.  Cas.  109.  ^  Duke  v.  Great  Western  Ry.  Co.,  14 

»  Philadelphia,  &c.  R.   Co.  v.  Rice,  64  U.  C.  Q.  B.  377.      In   Frederick  v.   Mar- 

Md.  63  ;  21  Atl.  Rep.  97  ;  New  York,  &o.  quette,  &a.  R.  Co.,  37  Mich.  342  ;  26  Am. 

R.  Co.  ».  Winter,  143  U.  S.  60.  Rep.  531,  it  was  decided  that  as  between 

The  conductor  IS  bound  to  recognize  his  the   conductor    and    the    passenger,   the 

own  coupons,  and  cannot  eject  a  passenger  ticket  must  be  the  conclusive  evidence  of 

because  his  ticket  is  irregular,  if  he  him-  the  extent  of  the  passenger's  right  to  travel 
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punched  the  ticket  and  knows  t^at  the  passenger  had  it,  and  though 
passenger  may  explain  that  the  absence  of  his  ticket  is  due  to  his 
having  inadvertently  left  it  at  home,  or  by  accident  misplaced  it.^ 
But  he  is  entitled  to  a  reasonable  time  in  which  to  find  the  ticket, 
and  cannot  be  expelled  until  such  reasonable-  time  has  been  given 
him,^  and  the  question  as  Jto  w^hat  is  a  reasonable  time  is  one  of  fact 


(same  principle  in  Hufford  b.  Grand  Bapids, 
&a.  R.  Co.',  53  Mich.  118  ;  18  N.  W.  Bep. 
580).  No  other  rule  can  protect  the  con- 
ductor in  the  performauee  of  his  duties,  or 
enable  him  to  determine  what  he  inay  or 
may  not  lawfully  do  in  managing  the  train 
aud  collecting  the  fares.  The  court  said  : 
"If  when  a  passenger  makes  an  assertion 
that  he  has  paid  fare  thl-ough,  he  can  pro- 
duce no  evidence  of  it,  the  conductor  must 
at  his  peril  concede  what  the  passenger 
claims,  or  take  all  the  respgnsibilities  of  a 
trespasser,  if  he  refuses.  <  It  is  easy  to  see 
that  his  position  is  one  in  which  any  law- 
less person,  with  sufficient  impudence  and 
recklessness,  may  have  him  at  disadvan- 
tage, and  where  he  can  never  he  certain, 
if  he  performs  his  apparent  duty  to  his 
employer,  that  he  may  not  be  subjected 
to  severe  pecuniary  responsibility.  Such 
a  state  of  things  is  not  desirable,  either  for 
railroad  companies  or  for  the  public.  The 
public  is  interested  in  having  the  rules 
whereby  conductors  are  to  govern  their 
action  certain  and  definite,  so  that  they 
may  be  enforced  without  confusion  and 
without  stoppage  of  trains ;  and  if  the  en- 
forcement causes  temporary  inconvenience 
to  a  passenger,  who  by  accident  or  mistake 
is  without  the  proper  evidence  of  his  right 
to  a  passage,  though  he  has  paid  for  it,  it 
is  better  that  he  submit  to  the  temporary 
inconvenience  than  that  the  business  of 
the  road  be  interrupted  to  the  general 
annoyance  of  all  who  are  upon  the  train. 
The  conductor's  duty,  when  the  passenger 
is  without  the  evidence  of  having  paid  his 
fare,  is  plain  and  imperative,  and  it  can 
serve  no  good  purpose  and  settle  no  rights 
to  have  a  controversy  with  him.  The 
passenger  gains  nothing  by  being  put  off 
the  car,  and  loses  nothing  by  paying  what 
is  demanded  jind  staying  on."  Hubbard 
V.  Grand  Rapids  R.  Co.,  64  Mich.  631  ; 
28  Am.  &  Eng.  R.  Cas.  129  ■;  Georgia  R.i 
&c.  Co.  V.  Eskew,  86  Ga.  641  ;  12  Am.  & 


Eng.  R.  Cas.  1061  ;  ^ownsend  v.  New 
York  Central  R.  Co.,  56  New  York,  295; 
15  Am.  Rep.  419 ;  Chicago,  &c.  E.  Co.  ■». 
Griffin,^  68  111.  499  ;  McClure  v.  Phila- 
delphia, &c.  B.  Co.,  34  Md.  532;  6  Am. 
Rep.  345 ;  Shelton  v.  Lake  Shbre,  &c.  R. 
Co.,  29  Ohio  St.  214  ;  Downs  v.  N.  Y., 
&c.  R.  Co.,  36  Conn.  287  ;  4  Am.  Rep. 
77  ;  Petrie  v.  Pennsylvania  R.  Co.,  42  N. 
J.  L.  449;  Yoi'ton  v.  Milwaukee,  &c.'E. 
Co.,  54  Wis.  234  ;  11  N.  W.  Rep.  482 ; 
41  Am.  Rep.  23. 

1  Cresson  v.  Phila.,  &c'.  R.  Co.,  11 
Phila.  (Penn.)  597  ;  Cooper  v.  London, 
&c..  Ry.  Co.,  4  Exch.  Div.  88.  And  the 
same  is  tnie  as  to  commutation-tickets. 
Ripley  v.  New  Jersey  II.  Co.,  31  N.  J.  L. 
388  ;  Downs  v.  N.  Y.,  &c.  R.  Co.,  36 
Conn.  287  ;  4  Am.  Rep.  77.  In  this  last 
case  the  conductor  knew  the  passenger 
well,  and  knew  that  he  had  a  commuta- 
tion-ticket, but  it  was  held  that  he  might 
stiU  expel  him  for  not  producing  his  ticket 
or  for  refu-sing  to  pay  fare. 

2  Louisville,  &c.  R.  Co.  v.  Fleming,  14 
Lea  (Tenn.),  128  ;  fs  Am.  &  Eng.  R.  Cas. 
347;  Clark  v.  Wilmington,  &c.  R.  Co., 
91  N.  C.  506  ;  18  Am.  &  Eng.  R.  Gas. 
366 ;  Internat.,  &c.  R.  Co.  v.  Wilkes,  68 
Tex.  617  ;  34  Am.  &  Eng.  R.  Cas.  331 ; 
So.  Car.  E.  Co.  v.  Nix,  68  Ga.  572,  In 
this  case  a  passenger  having  presented  Ma 
ticket  to  the  conductor,  it  was  punched 
"and  returned  to  him.  The  passenger  mis- 
laid the  ticket,  and  for  a  time  was  unable 
to  find  it.  The  conductor  afterwards 
again  called  for  it,  and  as  the  passenger 
was  unable  to  find  it,  he  was  ejected  from 
the  car,  without  any  demand  of  payment 
of  fare.  It  "was  held  that  his  expulsion 
was  wrongful.  Robson  v.  New  York  Cen- 
tral R.  Co.,  21  Hun  (N.  Y. ),  387.  But  if, 
after  half  an  hour,  he  fails  to  produce  his 
ticket  and  will  not  pay  fere,  the  conductor 
is  justified  in  expelling  him.  Chicago,  ' 
&c.   R.  Co.  V.  Willard,  31  111.  App.  435. 
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for  the  jury,  in  view  of  all  the  circumstances.^  He  is  not  entitled 
to  this  lenity,  however,  if,  when  he  boarded  the  train,  he  knew  that 
his  ticket  was  lost  or  that  he  did  not  have  it  with  him.^ 

The  company  is  bound  to  furnish  its  passengers  with  seats,  and 
one  may  rightfully  refuse  to  surrender  his  ticket  unless  a  seat  is  pro- 
vided for  him.^  There  may  of  course  be.  cases  where,  owing  to  an 
unusual  and  extraordinary  influx  of  passengers  which  the  company 
could  not  anticipate,  it  might  require  the  passenger  to  do  without  a 
seat  temporarily,  but  this  can  apply  only  in  very  exceptional  cases. 
It  is  said  by  some  authorities  that  the  passenger  cannot  refuse  to 


In  Ma] lies  v.  New  York,  &o.  R.  Co.,  38 
Conn.  557,  9  Am.  Rep.  434,  the  plaintiff 
purchased  of  the  defendants  a  commuta- 
tion-ticket, which  conferred  upon  him  the 
right  to  lide  upon  the  defendants'  railroad 
between  the  city  of  New  York  and  the  town 
of  Westport  during  the  ensuing  year,  upon 
certain  conditions.  One  of  the  conditions 
was  thatthe  ticket  should  be  shown  to  con- 
ductors when,  requested,  or  when  required 
by  the  rules  of  the  company.  One  of 
the  company's  rules  in  force  during  the 
year  required  commuters  to  show  their 
tickets  to  conductors  when  required,  in 
the  same  manner  as  other  passengers.  At 
the  time  of  purchasing  the  ticket  the 
plaintiff  signed  a  receipt  containing  similar 
conditions.  During  the  year,  while  the 
plaintiff  was  riding  in  the  defendants'  cars 
between  New  York  and  Westport,  he  was 
requested  by  the  conductor  to  show  his 
ticket.  He  had  his  ticket  upon  his  per- 
son, but  was  unable  to  find  it  at  the  time, 
and  so  informed  the  conductor.  The  con- 
ductor knew  that  the  plaintiff  was  a  com- 
muter, and  that  the  time  covered  by  his 
ticket  had  not  expired,  but  acting  in 
accordance  with  the  instructions  of  the 
defendants,  he  demanded  of  t'he  plaintiff 
his  fare  for  the  trip,  and  on  his  refusal  to 
pay  it  ejected  him  from  the  train.  It  was 
held  that  the  plaintiff  was  not  bound  to 
produce  his  ticket  immediately  when  re- 
quested, but  was  entitled  to  a  reasonable 
time  to  find  it,  and  was  entitled  to  ride  as 
long  as  there  was  any  reasonable  expecta- 
tion of  finding  it  during  the  trip  ;  that 
under  the  circumstances  the  production  of 
his  ticket  by  the  plaintiff  was  the  merest 
formality  ;  that  in  the  absence  of  an  ex- 
press   stipulation    in    the  contract    that 


the  plaintiff  should  pay  the  fare  of  the 
passage  unless  the  ticket  should  be  pro- 
duced, his  failure  to  produce  the  ticket 
was,  not  such  a  breach  of  the  contract  as 
to  .justify  the  defendants  in  rescinding  it, 
and  treating  the  plaintiff  as  a  trespasser  on 
the  train  ;  and.  that  if  the  defendants  had 
a  right  to  eject  the  plaintiff  from  the 
train,  they  had  no  right  to  do  so  elsewhere 
than  at  a  regular  station  on  the  road,  — 
that  any  rule  or  regulation  of  the  defend- 
ants which  required  or  allowed  such  an 
act  to  be  done  (between  stations)  to  a  per- 
son in  the  condition  of  the  plaintiff  was 
unreasonable  and  void.  In  a  very  similar 
case,  however,  the  court  held  that  if  the 
passenger  had  inadvertently  left  his  ticket 
at  home  he  could  be  expelled  at  a  regular 
station  if  he  refused  to  pay  fare,  even 
though  the  conductor  knew  he  had  a 
season-ticket  and  had  seen  him  travel  on 
it  every  day  for  some  time.  The  passenger 
was  therefore  not  allowed  to  recover  dam- 
ages for  the  expulsion,  no  unnecessary  force 
having  been  used  to  effect  it.  Downs  v. 
New  York,  &c.  R.  Co.,  36  Conn.  287;  4 
Am.  Rep.  77.  As  to  an  offer  by  third 
persons  to  pay  fare,  see  post,  §  361.  As  to 
intoxicated  passengers,  post,  §  362. 

1  Hayes  v.  N.  Y.  Central  R.  Co.  (N.  Y. 
1884),  31  Alb.  L.  J.  469;  18  Am.  &  Eng. 
R.  Gas.  363. 

2  Crawford  v.  Cincinnati,  &c.  R.  Co., 
26  Ohio  St.  680;  Downs  v.  New  York,  &c. 
R.  Co.,  36  Conn.  287;  4  Am.  Rep.  77. 

8  Hardenburgh  v.  St.  Paul,  &c.  R.  Co., 
39  Minn.  3;  State  v.  Thompson,  29  N.  H. 
250;  Davis  v.  Kansas  City,  &c.  R.  Co.,  53 
Mo.  317;  Memphis,  &c.  R.  Co.  v.  Benson, 
85  Tenn.  630;  St.  Louis,  &c.  R.  Co.  v. 
Lejgh,  45  Ark.  368. 
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surrender  hia  ticket  and  continue  to  ride ;  that  he  cannot  secure  a 
free  ride  merely  because  there  are  no  seats.^  But  if  this  is  true,  it  is 
diiBcult  to  see  of  what  value  is  the  passenger's  right  to  refuse  to  give 
up  his  ticket  or  to  demand  a  seat.  It  appears  to  be  the  better  doc- 
trine that  he  would  be  entitled  to  continue  his  journey  without  sur- 
rendering his  ticket  untib  the  company  had  discharged  its  obligation 
by  furnishing  him  with  a  seat.^ 

A  passenger  purchased  a  ticket  from  N.  to  W.,  and  rode  on  it  to 
M.,  an  intermediate  j)oint ;  the  ticket,  under  the  rules  of  the  company, 
was  cancelled  for  the  whole  route;  he  voluntarily  left  the  train  at 
M.  Subsequently  he  offered  the  ticket  for  his  passage  from  M.  to  W. ; 
the  conductor  took  up  the  ticket,  refused  to  allow  him  to  ride,  and 
required  him  to  leave  the  train.  In  a  suit  by  the  passenger  against 
the  company,  the,  trial  court  rejected  evidence  by  the  plaintiff  that 
he  offered  to  pay  his  fare  if  the  conductor  would  return  the  ticket, 
which  was  refused,  to  be  followed  by  evidence  that  in  claiming  to 
ride  he  had  acted  in  good  faith  upon  information,  by  a  ticket-agent 
from  whom  he  had  previously  purchased  the  ticket,  that  he  had  a 
right  to  ride  on  it.  It  was  held  to  be  error.  It  was  also  held  that 
the  declaratioiis  of  a  ticket-agent,  made  some  days  after  selling  a 
ticket,  althpugh  not  evidence  to  establish  a  contract  with  th^  plain- 
tiff, are  evidence  to  show  that  plaintiff  in  good  faith  claimed  aright 
to  ride  on  the  ticket.^ 

In  an  action  to  recover  damages  alleged  to  have  been  sustained  by 
the  plaintiff  by  being  improperly  remoyed  from  defendant's  cars 
after  having  paid  his  fare,  evidence  going  to  show  that  on  other 
occasions  plaintiff  had  done  acts  showing  an  attempt  to  avoid  pay- 
ment of  his  fare  is  properly  rejected.*  In-  a  suit  by  a  passenger 
against  a  railway  company  for  wrongfully  putting  him  off  the  train 
for  failing  to  pay  the  fare  demanded,  it  is  competent  to  prove  by 
bimself  and  other  witnesses  that  they  had  travelled  over  the  road 
'  between  the  termini  of  the  plaintiff's  trip,  with  and  without  tickets, 
and  never  paid  more  than  the  plaintiff  tendered  to  the  conductors.^ 
In  a  suit  for  damages,  caused  -by  the  action  of  a  conductor  in  eject- 
ing plaintiff  from  the  cars,  he  need  not  allege  nor  prove  that  specific 

1  See  Hutchinson  on  Carriers  (2d  ed.),  '  English  v.  Delaware,  &e.  Canal  Co., 
§  609.                                '                               4  Hun  (K  Y.),  683;  affirmed,  66  N.  Y. 

2  See  State  v.  Thompson,  20  N.  H.    454. 

250.  '  ^  Louisville,  Nashville,  &o.  R.  Co.  v. 

'  Vankirk  v.  Pennsylvania  B.  Co.,  76    Guinan,  11  Lea  (Tenn.),  98. 
Penn.  St.  66  ;  18  Am.  Kep.  404. 
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authority  was  conferred  on  the  conductor  by  the  company  to  per- 
form such  acts,  where  it  appeared  that  he  was  intrusted  with  all 
authority  which  concerned  the  reception  or  rejection  of  passengers.^ 

Sec.  351.  Tickets  upon  Freight  Trains.^  It  is  competent  for 
railroad  companies  to  establish  a  rule  that  passengers  shall  not  be 
permitted  to  ride  on  freight  trains  without  they  are  provided  with 
tickets,  and  that  trains  wiU  not  stop  at  stations  where  tickets  are  not 
sold,  either  to  take  on  or  let  off  passengers.^  But  where  a  certain 
freight  train  was  in  the  habit  of  carrying  passengers  to  a  'certain 
station,  and  before  the  company  had  made  any-  different  rule  in  this 
respect,  the  plaintiff  purchased  a  ticket  for  suqh  station,  but  was 
informed  by  the  conductor  that  he  would  not  stop  there,  and  was 
advised  to  take  passage  upon  another  extra  train,  to  which  he  ap- 
plied, and  was  refused  passage,  whereupon  he  entered  the  first  train 
and  informed  the  conductor  of  the  facts,  and  was  carried  upon  that 
train  to  the  next  station  beyond  the  one  named  in  his  ticket,  it  was 
held  that  the  company  was  liable  to  him  for  the  damages.^  This  is 
upon  the  principle  that,  while  a  railway  company  may  make  reason- 
able rules  for  the  regulation  of  its  business  and  the  running  of  its 
trains,  yet  in  the  adoption  of  these  rules  I'^ard  must  be  had  to  the 
convenience  and  interest  of  the  travelling  public.  It  may  forbid  the 
transportation  of  freight  and  passengers  on  the  same  trains,  or  may 
require  passengers  travelling  on  freight  trains  to  procure  tickets  before 
entering  the  cars  ;  but  in  such  cases,  reasonable  facilities  for  procur- 
ing tickets,  at  or  about  the  time  of  the  arrival  or  departure  of  the 
trains,  must  be  afforded,  according  to  the  established  usages  of  aU 
railroads;*  and  it  is  not  reasonable,  while  alloiwing  passengers  to 
travel  on  freight  trains,  to  afford  them  no  opportunity  to  procure 
tickets,  except  at  such  hours  as  would  make  it  more  expeditious  to 
travel  by  the  passenger  trains.® 

^  Trarers  v.  Kansas  Paciflc  E.  Co.,  63  *  Eddy  v.  Ryder,  79  Tex.  63  ;  15  S.  W. 

Mo.  421..  Rep.  113. 

'^  Lake  Shore,  &c.  E.  Co.  v.  Greenwood,  ^  Kvans  i;.  Memphis,   &c.  B.  Co.,   56 

,79  Penn.  St.  373 ;  St.  Louis,  &c.  R.  Co.  v.  Ala.  246  ;  28  Am.  Rep.  771;  So.  Kan.  R. 

Myrtle,  51  Iiid.  566;  Indianapolis,  &e.  E.  Co.  v.  Hinsdale,  38  Kan.  507;  34  Am.  & 

Co.  t.  Kennedy,  77  Ind.  507;  Falkner  v.  Eng.  R.  Oas.  256.    A  company  advertised 

Ohio,  &o.  R.  Co.,  55  Ind.  369 ;    Toledo,  to  carry  on  its  freight  trains,  passengers 

&c.  B.  Co.  V.  Patterson,  63  III.  304;  Cleve-  who  would  purchase  a  freight- train  ticket, 

land,  &c.  R.  Co.  v.  Bartram,  11  Ohio^St.  Plaintiff  waited  at  the  ticket-office  until 

*57.  the  train  was  about  to  start,  but  saw  no 

«  Chicago,  &c.  R.  Co.  v.  Fisher,  66  111.  one,  and  so  made  no  effort  to  get  a  ticket. 

152 ;  St.  Louis,  &c.  R.  Co.  ».  Myrtle,  51  It  was  held  that  he  could  not  recover  for 

Ind.  566.  teing  put  off  the  train,  as  the  company 
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Sec.  352.  Mileage-Tickets.  —  A  railway  company  may  make  any 
rfeasonable  regulation  or  condition  as  to  the  use  of  special  tickets 
used  by  it,  and  they  are  binding  upon  the  holder.  Thus,  mileage- 
tickets,  issued  upon  condition  that  they  shall  be  used  within  a  cer- 
tain time,  cease  to  be  valid  after  the  expiration  of  that  time.  Thus, 
a  mileage-ticket  stipulated  that  it  should  be  good  only  for  a  certain 
period,  and  that,  if  presented  after  the  expiration  of  that  time,  the 
conductor  should  take  up  the  ticket  and  collect  the  fare.  It  was 
held  that  its  use  a  number  of  times  in  violation  of  the  condition 
would  not  estop  the  company  to  take  it  up,  and  eject  the  passenger 
from  its  train  upon  refusal  to  pay  fare.^  In  another  case  the  holder 
of  a  thousand-mile  ticket,  purporting  to  be  "good  for  six  months 
only,"  after  the  period  had  elapsed,  having  first  obtained  legal  advice 
that  the  ticket  was  good  until  the  thousand  miles  were  travelled,  and 
before  the  ticket  was  exhausted,  took  his  seat  in  the  baggage-car  of  a 
train,  refused  payment  of  fare  otherwise  than  by  offering  his  ticket, 
and  was  forcibly  ejected  from  the  train,  —  it  was  held  that  the  ticket 
was  void;  that  the -holder  was  not  a  passenger,  but  became  a  tres- 
passer on  entering  the  baggage-car,  and,  upon  his  refusal  to  get  offi 
might  be  ejected,  with  the  use  of  any  force  necessary  to  that  end.^ 
So  where  a  mileage-ticket  is  issued  by  a  company  owning  two  lines 
of  railway,  and  the  ticket  upon  its  face  purports  to  be  good  for  a 
certain  number  of  miles  upon  each  road,  the  holder  cannot  claim  to 
ride  upon  the  ticket  upon  either  of  the  roads  more  than  the  number 
of  miles  for  which  it  is  declared  to  be  gooil  upon  such  road.^ 

had  a  right  to  insist  upon  its  rule  that  it  conductors  to  punch  out  the  black  figures, 

would  carry  no  passengers  on  the  freight  representing  the  number  of  miles  travelled 

train  except  those  holding  tickets.     Indi-  on  the  western  division  of  the  road,  and 

anapolis,  &c.  B.  Co.  v.^  Kennedy,  77  Ind.  the  red  figures  for  the  miles  travelled  on 

607.  the  eastern  end.     On  the  back  of  the  ticket 

'  Sherman  v.  Chicago,  &6.  R.  Co.,  40  were  printed  conditions,  signed  by  the 

Iowa,  45.  purchaser,  among  which  was  a  stipulation . 

*  Lillis  V.  St.  Louis,  &c.  E.  Co.,  64  Mo.  that  the  miles  travelled  each  trip  shpuld 

464;  27  Am.  Rep.  255.  be  indicated  by  the  conductor  punching. 

3  Terre  Haute,  &c.  R.  Co.  i/.  Fitzgerald,  out  corresponding  figures  on  the  opposite 

47  Ind.  79.    In  this  case  the  railroad  com-  side.     After  all  the  red  figures  had  been 

pany,  being  the  owner  of  one  line  and  the  punched  out,   the  purchaser  oifered  the 

lessee  of  another,  the  two  forming  a  con-  ticket  for  passage  on  a  train  on  the  eastern 

tinuous  line  between  Indianapolis  and  St.  division  of  the  through  line,  which  the 

Louis,  sold  a  thousand-mile  ticket,  author-  conductor  refused  to  accept,  though  there 

izing  the  purchaser  to  travel  three  hundred  were   black   figures   not   punched     out, 

miles  upon  one  of  said  roads  and  seven  amounting  to  the  number  of  miles  for 

hundred  miles  upon  the  other;    having  which  it  was  offered;  and  the  holder  of 

black  fighres  representing  the  one  road  and  the  ticket,  refusing  to  pay  his  fare,  or  to 

red  figures  the  other,  with  directions  to  leave  the  car  unless  forcibly  ejected,  was 
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Sec.  353.  ChUdren's  Pare.  —  A  railway  company  may  charge  full 
fare  for  an  infant  child,  if  it  chooses  to  do  so,  but  it  is  generally  cus- 
tomary not  to  charge  any  fare  for  children  under  a  certain  age,  and 
to  charge  half-fare  for  children  between'  certain  ages.  If  a  person 
having  a  child  in  charge  refuses  to  pay  its  fare  when  demanded, 
not  only  the  child,  but  the  person  so  having  it  in  charge,  although 
he  has  paid  his  fare,  may  be  expelled  from  the  train.  Thus,  in  a  re- 
cent case  in  Maryland,^  the  plaintiff  was  a  passenger  upon  the  de- 
fendant's train,  having  in  charge  her  young  sister.  She  had  paid 
her  own  fare,  but  refused  to  pay  her  sister's  fare,  and  thereupon  both 
were  put  off  the  train.  In  an  action  to  recover  damages  therefor,  it 
was  held  that  the  expulsion  of  both  was  lawful.  The  court  said : 
"  The  plaintiff  had  paid  her  own  fare,  and  the  defendant  had  no  right 
of  course  to  eject  her  from  the  train,  unless  there  was  a  contract, 
express  or  implied,  on  her  part  to  pay  the  fare  of  her  younger  sister. 
There  is  no  evidence  of  an  express  contract,  and  if  one  is  to  be  im- 
plied it  must  be  on  the  ground  that  the  younger  sister  was  under 
her  charge,  and  being  under  her  charge  and  thus  responsible  for  her 
presence  in  the  car,  it  was  her_duty  to  see  the, fare  was  paid.  The 
defendant  was  under  no  obligation,  of  course,  to  carry  the  younger 
sister  without  being  paid  a  reasonable  compensation,  and  if  she  was 
under  the  plaintiff's  charge,  it  is  but  fair  and  reasonable  to  hold  her 
responsible  for  the  fare.  Under  such  circumstances  the  law  would 
imply  an  agreement  on  her  part  to  pay  the  fare  of  the  child,  and  if 
she  refused  to  pay  it,  the  defendant  had  the  right  to  put  off  both  the 
plaintiff  and  the  child,  — the  plaintiff,  because  she  had  not  complied 
with  the,  contract  on  her  part  implied  by  law,  and  the  child,  because 
the  company  was  not  required  to  carry  it  unless  its  fare  was  paid 
according  to  the  rules  and  regulations  of  the  company."  ^ 

Sec.  354.  Coupons.  —  A  traveller  on  a  railroad  train,  travelling 
on  a  commutation-coupon-ticket,  which  provides  that  the  coupons 

put  off  by  the  train-men.    It  was  held  that  his  wife  and  children  were  held  to  have 

the  terms  expressed  upon  the  ticket  con-  been  properly  expelled  for  his  refusal  to 

stituted  a  contract  between  the  seller  and  pay  fare  except  for  himself  and  his  wife, 

the  purchaser  of  the  ticket,  and  that  his  On    similar   principles,    but    conversely, 

refusal  to  pay  fare  or  leave  the  car  on  re-  where  a  mother  travelling  with  her  child 

quest  justified  his  expulsion.  pays  proper  fare  for  both,  but  the  con- 

1  Philadelphia,  &c.  R.  Co.  v.  Hoeflich,  ductor  refuses  to  recognize  the  child's  right 
62  Md.  800  J  50  Am.  Rep.  223  ;  18  Rep.  to  ride  and  expels  him,  the  mother  may 
^^2-  get  off  with  it  and  recover  of  the  company 

2  See  also  Pittsburgh,  &c.  R.  Co.  v.  as  for  the  wrongful  expulsion  of  both. 
Dewin,  86  111.  296,  where  »  father  with  Gibson  v.  Railroad  Co.,  30  Fed.  Rep.  904. 
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shall  be  void  if  detached  \:y  any  other  person  than  the  conductor, 
and  that  the  ticket  shall  be  shown  to  the  conductor  each  trip,  who 
shall  detach  the  coupons  for  the  number  of  miles  to  be  travelled, 
technically  violates  the  contract  by  detaching  the  coupons  himself. 
If,  while  detaching  the  coupons,  his  attention  is  called'  by  the  con- 
ductor to  the  fact  that  it  is  his  du,ty  to  detach  them^  the  passenger 
should  at  once  desist,  and  hand  the  ticket  and  coupens  to  the  con- 
ductor ;  in  which  event  it  would  be  the  duty  of  the  latter,  if  he  saw 
the  coupons  detached,  or  could  readily  ascertain  by  inspection  that 
they  had  not  been  detached  from  the  ticket,  to  accept  them.  But 
the  conductor  would  not  be  bound  to  receive  the  detached  coupons 
without  seeing  the  ticket ;  ^  and  in  a  case  of  this  kind,  if  the  passen- 
ger insists  upon  tearing  off  the  coupons  after  the  conductor  has 
warned  him  that  they  will  not  be  rece;ived,  the  conductor  may 
require  him  to  pay  fare  or  be  expelled,  although  he  saw  him  detach 
the  coupons,  and  there  was  otherwise  no  objection  to  the  ticket.^ 

Sec.  355.  Misinformation  given  by  Company's  Agents.  —  A  pas-, 
senger  bought  a  ticket  from  one  point  to  another  on  the  line  of  a 
railway,  and  return.  She  went  to  the  latter  point,  but  when  she 
started  to  return  the  conductor  informed  her,  on  entering  the  car, 
that  she  could  not  return  on  that  ticket ;  that  if  she  did  she  would 
have  to  pay  the  fare.  She  thereupon  left  the  train,  and  remained 
until  the  next  train,  on, which  she  returned  home  without  extra 
charge.  She  sued  the  railway  company.  It  was  held  that  the  suit 
was  founded  on  a  breach  of  contract,  and  actual  damages  only  could 
be  recovered  ;  or  if  none,  then  nominal  damages.  Exemplary  dam- 
ages cannot  be  allowed  for  a  breach  of  contract.^  If,  by  means  of 
improper  information,  given  by  a  ticket-agent,  a  passenger  is  misled 
in  the  purchase  of  his  ticket,  the  company  will  be  liable  for  the  re- 
sulting damages.  But  such  incorrect  information  will  not  entitle  him 
torema.in  upon  the  train  without  payment  of  fare,  in  violation  of  the 
rules  of  the  company.*  A  railway  passenger  has  a  right  to  act  upon 
the  conduct  and  directions  of  the  agents  of  the  corporation  in  relation- 

1  Louisville,  &c.  R.  Co.  v.  Harris,  9  But  see  as  to  the  propriety  of  holding  that 
Lea  (Tenn.),  180;  42  Am.  Pep.  66S.  such  an  action  is  necessarily  ex  contractu, 

2  Norfolk,   &o.  E.   Co.   s.  Wyspr,   82    ante,  §  296.    See  also  133  Mass.  15. 

Ya.   250;   26   Am.  &  Eng.  R.  Cas!   234;  *  Lake  Shore,  &o.  R.  Co.  v.  Pierce,  47 

Louisville,  &c.  R.  Co.  v.  Harris,  9  Lea  Mich.  277  :  3  Am.  &  Eng.  R.  Cas.  340  ; 

(Tenn.),  180 ;  42  Am.  Rep.  668;  16  Am.  Yorton  v.  Milwaukee,  &c.  R.  Co,,  54  Wis. 

&  Ens.  K-  Cas.  374.  234  ;  41  Am.  Rep.  23  ;  Pittsburgh,  &o. 

'  Coins  ».  Western  K.  Co.,  68  Ga.  190.  R.  Co.  v.  Nuzum,  60  Ind.  533. 
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to  tickets,^  until  differently  informed.  Thus,  where  a  train-agent 
informs  a  passenger  that  he  may  leave  the  train  at  a  certain  station 
and  continue  his  journey  on  the  same  ticket,  the  company  is  bound 
thereby,  and  cannot  deny  the  authority  of  its  agent  nor  expel  a  pas- 
senger who  relies  upon  his  representations.^  But  the  c^se  must 
depend  in  a  measure  upon  the  apparent  extent  of  the  agent's  author- 
ity ;  the  compaay  cannot  be  bound  by  the  idle  statements  in  regard 
to  tickets  which  are  made  to  inquiring  passengers  by  its  lower 
employes  who  have  no  authority  whatever  to  make  such  statements. 
The  passenger  must  be  able  to  show  that  he  had  a  right  to  believe 
that  the  agent  spoke  with  authority,  and  to  rely  on  his  representa- 
tions.2  In  a  Michigan  case,*  the  plaintiff  bought  a  railway-ticket 
between  certain  points,  and  relying  on  the  representations  of  the 
ticket-agent,  took  a  particular  train  to  reach  his  destination.  The 
conductor;  on  taking  up  his  ticket,  told  him  that  the  train  did 
not  stop  at  the  station  he  wished  to  reach,  and  that  he  must 
leave  the  train  at  the  last  station  at  which  it  would  stop  before 
reaching  it,  or  pay  additional  fare  and  go  on  to  the  next  station 
beyond  it.  The  plaintiff  did  neither,  was  put  off  the  train  before 
arriving  at  the  point  for  which  his  ticket  was  bought,  and  sued  the 
company  for  damages.  It  was  held  that  he  was  not  entitled  to  re- 
cover. The  court  said  :  "  Railway  passengers  have  a  right  to  rely, 
until  differently  informed,  on  the  information" received  by  them  from 
ticket-agents  in  answer  to  their  inquiries  as  to  the  stoppages  of 

1  Lake  Erie,  &c,  R  Co.  v.  Fixe,  88  Ind.  other  day  or  train  than  that  indicated. 
381  ;.  45  Am.  Rep.  464  ;  Erie  R.  Co.  v.  McClure  v.  Phila.,  &o.  R.  Co.,  34  Md. 
Winter,  143  U.  S.  60.  632  ;  6  Am,  Rep.  34.5. 

2  Tarbell  v.  Northern  Cent.  R.  Co.',  24  *  Lake  Shore,  &c.  R.  Co.  v.  Pierce,  47 
Hun  (N.  Y.),  51;  Toledo,  &c.  R.  Co.  v.  Mich.  277;  3  Am.  &  Eng.  R.  Cas.  340. 
McDonough,  53  Ind.  290.     ^  But  the  taking  up  of  a  passenger's  ticket  . 

8  Thus,  a  conductor  on  taking  Up  a  to  a  station  at  which  the  train  is  forbidden 

ticket  handed  the  passenger  a  check  with  to  stop  by  the  regulations  of  the  company 

the  words  "good  for  this  day  and  train  does  not  make  it  the  duty  of  the  conductor 

only,"  and  having  the  date  clearly  indi-  to  stop  the  train  there.     It  is  the  duty  of 

cated.     The  passenger,  desiring  to  stop  off  a  passenger  to  inquire  before  embarking 

at  a  certain  station,  inquired  of  the  agent  on  a  train  whether  it  will  stop  at  the,  sta- 

there  whether  he  could  .stop  over  on  his  tion  of  his  destination;  and  if  he  does  so 

check,  and  was  informed  that  the  check  and  is  misled  bv  an  agent  authorized  to 

was    good    until    taken    up.      Passenger  speak  for  the  company,  he  has  his  action 

stopped,  and  on  takmg  the  train  a  few  days  against  the  company  for  the  misdirections, 

later  was  expelled  for  non-payment  of  fare,  but  not  for  the  refusal  of  the  conductor  to 

though  he  offered  the  conductor's  check,  stop  there  if  it  be  »  station  at  which  the 

His  case  was  not  sustained,  the  court  hold-  train  is  forbidden  to  stop  by  the  regula- 

ing  that  the  expulsion  was  not  wrongful,  tions  of  the  company.    St.  Lonis    &e.  R. 

that  the  agent  had  no  authority  to  tell  Co.  v.  Atchison,  47  Ark.  74  ;  South,  &e. 

passenger  that  the  check  was  good  for  any  R.  Co.  v.  Huffman,  76  Ala.  492. 
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trd^ns,  but  they  must  not  disregard  reasonable  means  of  information. 
Where  a  rail  way,  passenger  is  not  in  fault  in  starting  on  a  particular 
train,  he  has  a  right  of  action  against  the  company  for  damages  aris- 
ing from  its  refusal  or  failure  to  take  him  to  his  destination  as 
agreed  through  its  ticket-agent.  But  whatever  his  remedy,  he  has 
no  right,  without: paying  additional  fare,  to  stay  on  the  train  after  he 
is  notified  by  the  cpnductor  that  it  will  not  stop  there;  and  the 
additional  exaction  will  be,  an  element  of  the  damages  to  which  he 
may  be  entitled. '  A  railway  conductor  cannot  be  required  by  a  pas- 
senger to  deviate  from  his-  train-orders  on  the  latter's  statement  of 
an  alleged  agreement  with  the  company  conflicting  therewith.  Every 
one  is  bound  to  know  that  a  railway  conductor  ;has  no  general  power 
to  run  his  train  except  in  conformity  to  the  schedule.  A  passenger 
^rongfully  on  a  railway  train  can  recover  no  damages  for  Ids  re- 
moval and  exclusion  therefrom,  except  for  needless  violence.  He 
cannot  complain  of  an  indignity  which  it  was  his  duty  to  avoid,  and 
which  he  was  bound  to  expect.  A  railway  company  has  power, 
subject  to  liability  for  damages  for  any  breach  bi  contract  involved, 
to  determine  for  itself  what  trains  shall  stop  at  particular  places."  ^ 


1  Where  plaintiff  alleges  ip  a  single' 
count  that  he  purchased  a  ticket  from  the 
jigenit  of  the  defendant  railroad  company, 
got  on  the  wrong  train  by  the  mistaken 
direction  of  the  defendant's  agents,  and 
■was  forcibly  ejected, from  the  cars  by  the 
conductor  before  >eaching  his  destination, 
while  the  proof  shows  that  he  left  the 
train  voluntarily,  without  any  violence  or 
rudeness  on  the  part  of  the  conductor  who 
had  told  him  that  the  train  was  forjiidden 
to  stop  at  his  destination,  —  a  recovery 
may  be  had  for  the  actual  damages  sus- 
tained or  caused  by  the  mistake  of  the 
agent  in  pointing  out  the  wrong  train,  al- 
though no  wrongful  conduct  on  the  pkrt 
of  the  conductor  is  shown.  Alabama,  &c. 
E.  Co.  V.  Heddleston,82  Ala.  218.  Where 
a  passenger  gets  on  a  train  and  pays  fare 
to  a  certain  station  on  the  road,  and  after- 
wards, before  the  journey  is  completed,  the 
condactor  tells  him  that  the  train  will  not 
go  to  that  point,  and  that  he  can  either 
get  off  there  or  go  on  to  some  other 
>point,  whereupon  he  leaves  the  train, 
he  has  a  right  of  action  for  damages 
against  the  company.  But  in  such  a  case, 
if  the  conductor  tenders  back  the  fare  for 
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the  uncompleted  portion  of  the  journey, 
and  it  is  accepted,  the  right  of  action  is 
waived.  Florida  Southern  R.  Co.  v. 
£atz,  23  Fla.  139.  A  passenger  on  a 
mixed  train,  having  presented  his  ticket 
received  a  check  showing  his  right  to  a 
first-class  passage  to  a  certain  station.  At  an 
intermediate  station  a  fast  express  passed 
the  mixed  tfain,  and  the  conductor  of 
the  latter  told  all  his  passengers  that  his 
check  would  be  received  for  passage  on  the 
express,  and  the  brakeman  also  having  an- 
nounced the  express  and  told  passengers  to 
get  aboard  it  ;  passenger  did  get  aboard  it, 
but  was  ejected  a,t  the  next  station  for 
refusing  to  pay  fare,  his  check  being 
refused.  The  court  held  that>  the  expul- 
sion was  wrraigful,  and  that  damages  might 
be  recovered  for  it,  thoiigh  the  check 
given  by  the  conductor  of  the  mixed  train 
was  merely  his  private  mark,  and -used  for 
his  own  convenience,  and  though  the>rules 
of  the  company,  about  which  passenger 
had  not  inquired,  did  not  allow  passengers 
on  ,the  "  mixed  "  train  to  be  transferred  to 
the  express.  Toledo,  &c.  E.  Co.  t».  Mc- 
Donough,  53  Ind.  290. 
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Sec.  356.  Failure  to  stop  at  Station.  —  In  an  action  against  a 
railway  company  for  failing  to  stop  a  train  and  allow  a  passenger  to 
alight  at  a  station  for  which  he  had  purchased  a  ticket,  where  the 
evidence  tended  to  show  that  the  defendant  ran  two  daily  trains 
that  stopped  at  the  station  for  which  the  passenger  held  the  ticket, 
and  also  ran  a  through  train  which,  by  the  company's  rules,  was  not 
allowed  to  stop  at  that  station,  and  that  when  the  ticket  was  taken 
up  by  the  conductor  he  informed  the  plaintiff  that  he  must  get  off 
at  a  station  before  reaching  the  one  for  which  he  held  the  ticket,  or 
go  to  the  next  station  beyond,  and  that  the  plaintiff  voluntarily  went 
on  to  the  station  beyond,  it  was  held  erroneous  to  instruct  the  jury  that 
if  the  plaintiff  purchased  his  ticket  for  the  station  at  which  he  wished 
to  stop  he  hg,d  a  right  to  enter  the  first  train  due  after  he  purchased 
the  ticket,  unless  he  was  informed,  before  he  entered  the  train,  that 
it  would  not  stop  at  the  station  for  which  the  ticket  was  purchased. 
If  a  person  purchases  a  ticket  for  a  certain  station,  and  expressly 
for  a  particular  train,  and  at  the  time  of  the  purchase  he  is  informed 
by  the  agent  that  the  train  will  stop  at  that  station,  he'  wiU  have  a 
right  to  take  passage  on  such  train,  and  it  will  be  the  duty  of  the 
company  to  allow  him  to  leave  the  train  at  that  station.^  But  a 
passenger  must  take  notice  of  the  published  rules  of  a  railway  com- 
pany. He  is  not  entitled  to  damages  if  he  takes  a  train  which,  by 
such  rules,  does  not  stop  at  the  station  to  which  he  desires  to  go.^ 
The  words  "  good  on  passenger  trains  only,"  contained  on  a  ticket 
issued  and  sold  by  a  railway  company  to  a  passenger,  do  not  amount 
to  a  contract  that  all  of  its  passenger  trains  wiU  stop  at  the  stations 
designated  on  the  ticket.  In  an  action  by  the  passenger,  against  the 
company,  to  recover  damages  for  carrying  him  beyond  his  destina- 
tion named  on  the  ticket,  the  compkint  should  aver  that  the  train 
on  which  he  was  so  carried  was  one  which,  under  the  regulations  of 
the  company,  should  have  stopped  at  the  station.^  In  a  Missouri 
case,*  an  action  was  brought  against  a  railroad  company  for  failing 
to  carry  the  plaintiff  to  its  original  depot.  It  appeared  that  the 
company  had  abandoned  its  old  depot  for  one  a  half-mile  short  of 
that  terminus.  It  was  held  that  although  the  change  had  been 
adopted  only  a  few  weeks  prior  to  his  purchase  of  the  ticket,  yet 
the  running  of  the  trains  having  been  uniformly  to  the  new  depot 

1  Pittsburgh,  &c.  E.  Co.  v.  Nuzum,  50         »  Ohio,  &c.  R.  Co.  v.   Swarthout,  67 

Ind.  141  ;  19  Am.  Rep.  703.  Ind.  567  ;  33  Am.  Rep.  104. 

a  Trotlingerw.  East  Tenn.,  &c.  R.  Co.,         *  Martindale  v.   Kansas  City,  &c.  E. 

11  Lea  (Tenn.),  533.  Co.,  60  Mo.  508. 
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since,  that  change  would  be  considered  as  a  usage  of  the  company, 
in  reference  to  which  the  plaintiff  must  be  held  to  have  contracted  ; 
that  a  fortiori  ■  svLch  is  the  case  where  the  plaintiff  bnew  of  the 
change  at  the  time  of  procuring  his  ticket.^  , 

Sec.  357.  Conductor's  Check.  —  A  conductor's  check,  given  to  a 
traveller  in  lieu  of  one  of  several,  coupons  attached  to  his  ticket,  is  a 
full  equivalent  therefor,  and  if  the  traveller  fails  to  produce .  it  to 
another  conductor,  on  a  demand  made  before  the  distance  for  which 
the  check  is  good  has  been  travelled,  and  refuses  to  pay  his  fare,  he 
may  lawfully  be  ejected.^ 

In  an  action  for  a  wrongful  expulsion,  the  plaintiff  insisted  that 
he  had  purchased  a  ticket  to  a  certain  station  which  the  conductor  ' 
took  up  before  reaching  the  same,  while  the  conductor  maintained 
that  the  ticket  called  for  passage  only  to  the  station  where  plain- 
tiff was  put  off.  The  trial  court  instructed  the  jury  that,  as  a 
matter  of  law,  it  was  the  duty  of  the  conductor  in  taking  up  the 
ticket  to  give  back  a  check,  or  punch  the  ticket  and  allow  plaintiff 
to  hold  it  until  all  intermediate  stations  were  passed.  It  was  held, 
on  appeal  to  the  Supreme  Court  that  this  was  error ;  that  the  law 
imposes  no  such  duty,  and  if  it  did,  the  neglect  to  do  so  could  work 
no  injury  as  the  plaintiff  was  entitled,  notwithstanding,  to  be  carried 
to  the  station  to  which  he- paid  his  fare,  and  that  by  his  not  demand- 
ing a  check  on  surrendering  his  ticket,  the  point  could  not  arise.^ 
It  is  plain,  however,  that  if  the  conductor  on  taking  up  a  ticket, 
fails  to  give  the  passenger  a  check  or  othet  evidence  of  his  right  to 
a  passage,  and  the  passenger  is  expelled  by  a  subsequent  conductor, 
the  company  is  liable  in  damages  for  a  wrongful  expulsion.* 

1  If  trains  have  been  accustomed  to  passenger  must  produce  it'  or  pay  fare, 
stop  at  flag  stations  when  signalled,  in  or-  Thus,  in  a  Vermont  case,  the  conductor  on 
der  to  take  on  passengers,  or  to  stop  at  taking  up  the  passenger's  ticket  gave  him 
such  places  when  requested  by  a  passenger  a  check  as  evidence  of  his  right  to  passage 
desiring  to  get  off  there,  the  company  is  to  a  certain  station  ;  before  that  station 
liable  for  a  failure  to  stop  on  a  signal  or  was  reached  a  new  conductor  took  charge 
request  being  made.  Freeman  v.  Detroit,  of  the  train,  and  when  he  demanded  of  the 
&c.  R.  Co.,  65  Mich.  577 ;  32  N.  W.  Rep.  passenger  his  ticket  or  his  check,  passen- 
83Ji ;  Hull  V.  East  Line,  &c.  R.  Co.,  66  ger  discovered  that  he  had  misplaced  it, 
Tex.  619  ;  2  S.  W.  Rep.  831.  and  it  could  not  be  found.     Upon  hiis 

2  Jerome  v.  Smith,  48  Vt.  230.  But  see  refusal  to  pay  fare  he  was  expelled.  The 
Chicago,  &c.  R.  Co.  v.  GrifSn,  68  111.  4:99.  court  held  that  the  expulsion  was  justifi- 

'  Chicago,  &c.  R.  Co.  v.  Griffin,  68  111.  able  and  that  no  action  was  maintainable. 

499.     If,  however,  the  conductor  does  give  The  case  was  the  same  as  where  passenger 

the  passenger  a  check  on  taking  up  his  loses  his  ticket.    Jerome  v.  Smith,  48  Vt. 

ticket,  such  check  takes  the  place  of  the  230. 
ticket  for  all  purposes,  and  on  demand  the         *  Pittsburgh,  &c.  B.  Co.  v.  Henigh, 


1658  TICKETS :  EXPtTLSION  OF  PASSENGBES.       [CHAP.  XXI. 

But,  in  New  Hampshire,  it  is  held  that  a  passenger  may  rightfully 
refuse  to  surrender  his  ticket  except  upon  the  conductor's  tending 
him  a  check  as  evidence  of  his  right  of  passage.^  And  it  appears 
to  us  that  this  is  a  more  reasonable  view  than  that  of  the  Illinois 
Court  as  Isefbre  Stated.  The  agents  and  officials  of  the  road  have  no 
right  to  insist  on  the  passenger's  taking  any  chances  as  to  the 
recognition  of  his  right  to  passage.  His  right  ought  not  to  be 
made  to  hang  upon  the  conductor's  memory. 

Sec.  358.  Rates  of  Pare.  —  Unless  prohibited  from  doing  so  by 
statute,  there  seems  to  be  no  good  reason  why  a  railway  company, 
which  has  established  uniform  and  reasonable  rates  of  fares  at  which  all 
may  purchase  tickets,  may  not  for  special  reasons  sell  certain  persons 
tickets  at  a  less  rate.  So  long  as  it  may  issue  passes  and  transport 
persons  free,  if  it  choose  to  do  so,  there  seems  to  be  no  valid  reasons 
why  it  may  not  sell  a  person  a  ticket  for  half-price,  without  incur- 
ring any  liability  therefor  to  othe'rs.  And  this  is  held  to  be  the  rule 
even  where  the  statute  provides  that  all  persons  shall  be  given  rea- 
sonable and  equal  terms.  Thus,  in  a  Massachusetts  case,^  the  de- 
fendant road  charged  A,  a  student,  for  a  season-ticket  between  certda 
stations,  a  reasonable  price,  and  then  sold  to  B.,  C,  and  D.,  also  stu- 
dents, season-tickets  between  the  same  stations  for  half  the  price 
charged  A.,  for  special  reasons  which  did  -not  appear.  A  statute  re- 
quired every  railroad  to  give  to  all  persons  reasonable  and  equal 
terms,  and  provided  that  reduced  rates  for  a  specific  distance  might 
be  charged.  It  was  held  that  this  was  not  a  violation  of  the  statute, 
and  A.  had  no  cause  of  action.  The  court  said :  "  We  are  of  opinion 
that  as  the  defendant  exacted  from  the  plaintiff  only  the  regularly 
established  price  for  the  season-ticket  which  he  bought,  and  as  there 

39  Ind.  509  ;  Hamilton  v.  Third  Ave.  R.  unless  he  placed  the  passenger  in  as  good 

Co.,  53  N.  Y.  25  ;  Townsend  e.  N.  Y.  condition  as  he  was  before  by  giving  him 

Cent.  R.  Co.,  56  N.  Y.  299 ;  15  Am.  Rep.  a  check  evidencing  all  the  rights  he  held 

419    (punitive    damages    not    allowed)  ;  under  bis  original  ticket.     The  same  view 

Moore  t).  FitchburgR.  Co.,  4  Gray  (Mass.),  is  taken  in  Townsend  v.  New  York  Cent. 

465.     In  Palmer  v.  Charlotte  R.  Co.,  3  S.  R.  Co.,  56  N.  Y.  295  ;  15  Am.  Rep.  419, 

C.  580,  the  passenger  had  a  ticket  which  which  involved  similar  facts,  except  that 

entitled  him  to  stop  over  at  Columbia ;  conductor  gave  passenger  no  check  at  all. 

the  conductor  took  it  up  and  gave  him  a  In  such  cases,  however,  only  compensatory 

check  that  did  not  show  any  right  to  stop  damages  are  recoverable.     Compare  Cleve- 

over.     He  stopped  over,  and  on. presenting  land,  &c.  R.  Co.  v.  Bartram,  11  Ohio  St. 

the  check  on  the  next  train  and  refusing  457. 

to  pay  fare  was  expellsd.    The  court  held         i  State  v.  Thompson,  20  N.  H.  250. 
that  the  exrpulsion  was  wrongful;  the  con-         ^  Spofford  v.  Boston,  &c.  R.  Co.,  128 

ductor  had  no  right  to  take  up  the  ticket  Mass.  326. 
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i&  no  evidenoe  that  the  price  was  U'Di?easom'ahI@,  the  fact  that  for 
special  reasons,  which  do  not  appear,  the  president  of  the  defendant 
permitted  certain  individuals,  students  like  the  plaintiff,  more  than, 
twenty  years  old,  to  buy  like  tickets  for  half  that  price,  did  not  con- 
stitute a  violation  of  the  statute,  nOr  give  the  plaintiff  a  cause  of 
action  against  the  defendant."  ^ 

Sec.  359.  Through  Tickets,  Effect  of.  —  In  England,^  and  in  some 
of  the-States  of  this  country,  it  is  held  that  where  one  line  of  railway 
sells  through  tickets  to  a  point  beyond  itS'  own  line  of  road,  and 
checks  the  passenger's  baggage  to  such  pointy  and  collects  fare  for 
the  whole  route  (as  is  always  done  in  the  sale  of.  through  tickets),  it 
thereby  becomes  liable  for  any  injury  received  by  the  passenger  in 
respect  of  his  baggage,  whether  the  injury  or  loss  occurred  upon,  its 
own  line  or  not.^    There  is  no  doubt  that  a,  carrier  may  contract  to 


'  A  similar  conclusion  is  reached  in 
JoUdsod  v.  Pensacola,  &c.  R.  Co.,  16  Fla. 
623 ;  26  Am.  Bep.  731.  This  question 
arises  priincipally'  in  connection  with 
fi-eight'  rates,,  concerning  which  see,  amii, 
§§  202,  203. 

2  Great  Western  Ey.  Co.  «.  Blake,  7 
H.  &  N.  987  ;  Buxton  «.  North  Eastern 
K.  Co.,  L.  R.  3  Q.  B.  549  j  Bristol  & 
Ixeter  Ry.  Co.  v.  Collins,  7  H.  L.  Cas. 
194.  This  last  case  was  one.inxrolving  the 
carriage  of  goods  entirely.  In  the  first 
two  cases  the  initial  carrier  contracted  tO' 
cariy  the  passenger  to  a  point  on  a  con- 
necting line,  Tunning  its  own  coaches  the 
whole  distance.  In  the  course  of  the  jour- 
ney, and  while  the  defendant's  coaches  in 
which  passenger  was  being  carried  were 
running  on  the  traeks  of  the  connecting 
Une,  an  accident  occurred.  In  an  action 
against  the  initial  carrier  the  court  very 
properly  held  that  the  defendant  was  re- 
sponsible for  the  condition  of  all  the  tracks 
over  which  it  ran  its  trains,  and  was  also 
liable  to  defenda,nt  for  any  negligence  on 
its  part  in  the  course  of  the  journey.  But 
these  cases  manifestly  cannot  be  cited 
(.though  they  sometimes  are)>  as  authority 
for  the  general  proposition  that  the  initial) 
carrier  is  liable  for  any  personal  injuiy  to 
the  passenger  oceniTing  in  the  course  of 
journey,  while  passenger  is  on  it  connect- 
ing line,  in  the  coaches  and  under  the  care 
of  another  company. 

1  Atchison,  &e.  B.  Co.  e.  Roach,  35 


Kan.  740 ;  57  Am.  Rep.  199 ;  27  Am.  & 
"Eng.  E.  Cas.  257  ;  Baltimore,  &c.  E.  Co. 
V.  Campbell,  36  Ohio  St.  647;  38  Am. 
Rep.  617 ;  3  Am.  ^  Eng.  E.  Cas.  246 ; 
Louisville,  &c.  R.  Co.  v.  Weaver,  9  Lea 
CTenn.),  38 ;  42  Am.  Sep.  654  ;  16  Am. 
&  Eng.  B.  Cas,  48  (compare -Sprayberry 
case  in  8  Baxt.  341)  ;  Candee  v.  Penn.  B. 
Co.,  21  Wis.  582 ;  94  Am.  Deo.  566  ;, 
Croft  w.  B.  &  C.  B.  Co.,  1  MoArthur  (D; 
G.),  492.  But  this  is  held  subject  to  the 
provision  that  the  first  carrier  also  sold  the' 
through  ticket  upon  which  the  passenger 
makes  the  journey. 

In  the  case  of  Wilson  v.  Chesapeake  & 
Ohio  B  Co.,  21  Gratt.  (Va.)  664,  the  pas- 
senger bought  at  Bichmond,  of  the  defe&d-. 
ant  company,  a  through  ticket  to  the 
White  Sulphur  Springs.  Her  route  lay 
over  defendant's  road  to  its  terminus, 
thence  by  a  stage  line  to  the  springs.  The 
ticket  expressly  stated  on  its  face  that  each 
company  should  be  liable  only  /or  losses 
on  its  own  line,  but  there  was  no  proof 
that  this  stipulation  was  brought  to  pas- 
senger's notice.  Aniving  at  the  terminus 
of  the  railroad,  passenger  stopped  over 
night  and  had  her  baggage  sent  up  to  her 
room  in  the  hotel.  The  next  day  she  re- 
sumed her  journey  by  the  stage  line,  hav- 
ing,! befbre  leaving  the  hotel,  committed 
her  baggage  to  the  agent  of  the  stage  line. 
It  was  lost  and  she  brought  an  action 
against  the  railroad  company.  The  court 
sustained   the   action,  holding  that  the 
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assume  responsibility  both  for  the  passenger  and  his  baggage  over  all 
connecting  lines  until  his  destination  is  reached ;  ^  the  question  there- 
fore is  one  of  the  construction  of  the  contract  of  carriage.  But  the 
assumption  of  such  unusual  responsibility  on  the  part  of  the  carrier 
is  not  to  be  easily  presumed ;  the  proof  of  it  must  be  clear  and 
convincing.  And  we  think  it  may  safely  be  said  that,  according 
to  the  great  weight  of  authority  in  this  country,  a  railway  company 
selUng  through  tickets,  involving  a  passage  over  its  own  line  and 
connecting  lines,  is,  as  to  personal  injuries,  responsible  only  for  those 
occurring  upon  its  own  line  ;  ^  and  as  to  baggage  checked  through,  is 


initial  carrier  was  liable  for  losses  occur- 
ring on  a  connecting  line  in  the  absence 
of  a  special  contract  or  kf  a  regulation 
which  was  brought  to  the  passenger's 
notice.  This  case,  however,  is  clearly  op- 
posed to  the  better  authority  on  the  sub- 
ject. See  the  latter  part  of  this  section. 
The  mere  circumstance  that  a  earner  gives 
a  through  check  is  not  sufficient  to  estab- 
lish his  liability  beyond  his  own  line,  un- 
less it  is  also  shown  that  he  issued  a 
through  ticket.  Thus,  in  Green  v.  New 
York,  &c.  K.  Co.,  12  Abb.  (N.  Y.)  Pr.  n. 
s.  4,73,  the  defendant  railroad  issued  to  the 
plaintiff  a  check  for  baggage  to  the  terminus 
of  his  journey,  which  covered  its  own  line 
and  a  steamboat  line  which  ran  in  connec- 
tion therewith ;  but  it  did  not  issue  a 
ticket  to  the  passenger  beyond  its  own 
line,  and  it  was  held  that  it  could  not  be 
held  liable  for  the  loss  of  the  baggage  by 
the  steamboat  company.  But  if  a  passen- 
ger takes  his  baggage  in  the  car  with  him 
over  the  first  line,  but  procures  it  to  be 
checked  and  carried  in  the  baggage-car 
over  the  second,  the  first  line  cannot  be 
held  chargeable  for  the  loss  of  the  baggage, 
because  it  never  had  it  in  its  custody. 
Straiten  v.  N.  Y.,-&c.  E.  Co.,  2  E.  D.  S. 
(N.  Y.  C.  P.)  184.  But  if  the  company 
checked  the  baggage  in  the  first  instance, 
the  fact  that  the  passenger  procured  it  to 
be  re-checked  over  another  line  is  said  not 
to  defeat  the  liability  of  the  company 
issuing  the  first  check.  Candee  v.  Penn. 
E.  Co.,  21  Wis.  582  ;  Mobile,  &c.  B.  Co.  v. 
Hopkins,  41  Ala.  486  ;  94  Am.  Dec.  607. 
See,  holding  that  the  sale  of  <i  through 
ticket  and  checking  baggage  through  ren- 
ders the  first  carrier  liable  for  the  whole 
trip.  Major  v.  Boston,  &c.  E.  Co.,  7  Allen 


(Mass.),  320  ;  Buruell  v.  N .  Y.  Central  E. 
Co.,  45  N.  Y.  184 ;  Illinois  Central  R. 
Co.  o.  Copeland,  24  lU.  332  (such  liability 
created  by  contract) ;  Weed  ■».  Saratoga, 
&c.  E.  Co.,  19  Wend.  (N.  Y.)  534 ;  Torpey 
V.  WUliamson,  3  Daly  (S.  Y.),  162  ;  Carey 
V.  Cleveland,  &c.  E.  Co.,  29  Barb.  (N.  Y.) 
35  ;  Biimell  v.  N.  Y.  Cent.  E.  Co.,  45  N. 
Y.  184 ;  6  Am.  Eep.  61. 

1  Knight  1/.  Portland,  &c.  E.  Co.,  56 
Me.  234;  96  Am.  Dec.  450;  Louisville, 
&c.  E.  Co.  V.  Weaver,  9  Lea  (Tenn.),  38  ; 
42  Am.  Eep.  654 ;  Illinois,  &c.  B.  Co.  v. 
Copeland,  24  111.  332 ;  76  Am.  Dec.  749  ; 
Nashville,  &c.  E.  Co.  v.  Spray  berry,  8 
Baxt.  (Tenn.)  341;  35  Am.  Eep.  705. 
See,  ante,  §  190.  As  a  matter  of  fact  the 
contract  as  expressed  on  the  ticket  now 
invariably  provides  that  in  selling  the 
ticket  the  initial  carrier  acts  as  agent  of 
the  others.  See  Penn.  Cent.  E.  Co.  v. 
Schwarzenberger,  44  Penn.  St.  208. 

^  Nashville,  &c.  R.  Co.  v.  Sprayberry,  8 
Baxt.  (Tenn.)  341  ;  35  Am.  Rep.  705 ; 
Sprague  v.  Smith,  29  Vt.  421 ;  70  Am. 
Dec,  474.  In  Harlan  v.  Eastern  R.  Co., 
114  Mass.  44,  and  in  Knight  v.  Portland 
E.  Co.,  56  Me.  234 ;  96  Am.  Dec.  450,  the 
court  held  that  the  sale  of  a  ticket  for  a 
gross  sum,  composed  of  coupons,  invalid 
if  detached,  and  each  bearing  the  name  of 
the  railroad  corporation  selling  it,  empow- 
ering the  purchaser  to  pass  over  the  con- 
necting roads  of  different  corporations, 
does  not  make  the  selling  corporation  lia- 
ble to  the  purchaser  for  an  injury  received 
upon  a  connecting  road ;  but  in  these, 
as  well  as  in  Nashville,  &c.  E.  Co.  v. 
Sprayberry,  8  Baxt.  (Tenn.)  341,  and  other 
cases,  that  the  company  may  by  contract, 
either  express  or  implied,  bind  itself  to  be 
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exonerated  from  all  further  liability  in  respect  to  it,  when  it  has  delivered 
it  into  the  custody  ofjthe  proper  connecting  lirw}    The  company  selling 

responsible  for  the  entire  route.  But  it  is 
difficult  to  conceive  how  they  can  impliedly 
be  held  to  have  so  contracted,  unless  the 
issue  of  a  single  ticket  for  the  entire  route 


is  to  be  regarded  as  raising  such  an  infer- 
ence. It  was,  however,  held  in  Hood  v. 
New  York,  &c.  R.  Co.,  22  Conn.  1,  501, 
that  such  a  contract  could  not  be  inferred 
from  the  Issue  of  such  a  ticket,  since  the 
company  had  no  power  to  enter  into  a 
contract  of  that  kind.  See,  ante,  §  190.  In> 
Poole  V.  Delaware,  &c.  R.  Co.,  35  Hun  (N. 
Y.),  29,  the  defendant,  which  ran  trains 
from  Oswego  to  Fulton  station,  entered 
into  an  agreement  with  one  Hatch,  who 
ran  an  omnibus  from  Fulton  station  to 


elusion  that  the  defendant  contracted  to 
carry  over  the  connecting  road.  In  Kess- 
ler  w.  N.  Y.  Central  R.  Co.,  61  N.  Y.  638, 
the  plaintiff  purchased  a  coupon-ticket 
from  the  Baltimore  &  Ohio  Railroad  at 
Washington,  for  Buffalo,  the,  last  part  of 
her  route  lying  over  the  defendant's  road, 
and  checked  her  baggage  through,  which 
was  never  delivered.  The  plaintiff  failed 
to  show  that  the  baggage  came  into  the 
possession  of  the  defendants,  and  it  was 
held  against  defendant  that  the  tickets 
and  checks  were  insufficient  evidence  to 
justify  the  conclusion  that  the  connecting 
roads  were  liable  as  joint  contractors, 
though    the   checks  were  stamped  with 


Fulton  village,  distant  about  a  mile  there-,  the  names  of  all  the  lines.  In  Isaacson 
from,  by  which  the  defendant's  agent,  at 
Oswego,  sold  tickets  to  Fulton  village, 
'  and  Hatch  sold  tickets  at  the  village  to 
Oswego  ;  the  fare  charged  for  the  whole 
distance  being  the  sum  of  the  two  sepa- 
rate fares,  and  each  party  accounted  to 
the  other  for  the  fares  received  by  it.  The 
tickets  were  on  separate  cards ;  one  a  rail- 
road ticket  from  OsWego  to  Fulton,  the 
other  an  omnibus  ticket  from  the  station 
to  the  village.  The  plaintiff  having  pur- 
chased tickets  at  Oswego  for  the  village, 
and  having  been  injured  while  going  in 
the  omnibus  from  the  station  to  the  vil- 
lage through  the  negligence  of  the  driver, 
brought  this  action  to  recover  the  dam- 
ages thereby  sustained  against  the  railroad 
company.  It  was  held  that  it  could  not 
be  maintained.  The  court  said:  "The 
separate  tickets  delivered  to  the  plaintiff, 
whether  regarded  as  contracts  or  tokens, 
are  insufficient  evidence  to  justify  the  con- 
clusion as  a.  matter  of  law,  or  of  fact,  that 
the  defendant  contracted  to  carry  the  plain- 
tiff beyond  Fulton  station. "  See  Hood  v. 
New  York,  &c.  R.  Co.,  22  Conn.  1  (an 
exactly  similar  case). 

*  In  Milnor  v.  New  York,  &c.  R.  Co., 
53  N.  Y.  363  ;  5  Am.  Ry.  Rep.  381,  the  de- 
fendant issued  coupon  tickets,  and  checked 
the  plaintiff's  baggage  over  a  connecting 
road.  The  baggage  was  burned  while  in 
the  custody  of  the  connecting  road,  and  it 
was  held  that  the  tickets  and  check  were 
insufficient  evidence  to  authorize  the  con- 


V.  N.  Y.  Cent.  R.  Co.,  94  N.  Y.  278,  46 
Am.  Rep.  142,  16  Am.  &  Eng.  R.  Cas. 
188,  it  was  held  that  a  check  upon  bag- 
gage through  to  New  Orleans  was  evidence 
of  a  contract  to  safejy  deliver  to  a  connect- 
ing road,  but  not  evidence  of  a  contract  to 
deliver  at  New  Orleans.  But  in  this  case, 
as  the  passenger's  ticket  which  was  shown 
to  the  defendant's  baggage-master  when  he 
checked  the  baggage,  took  him  over  what 
is  called  the  Mobile  route,  while  the  bag- 
gage was  checked  over  and  deliverfed  to' 
the  Jackson,  route,  and  as  the  baggage  was 
not  delivered  by  the  defendant  to  the  proper 
connecting  carrier  at  the  end  of  his  route, 
it  was  held  that  it  was  liable  for  the  loss  ; 
and  there  is  no  reason  for  questioning  the 
soundness  of  this  doctrine.  See  Bumell  v. 
N,  ¥.  Cent.  R.  Co.,  45  N.  Y.  184  ;  6  Am. 
Rep.  66,  when  the  first  carrier  was  held 
liable  as  warehouseman  after  baggage  had 
reached  its  destination  and  had  been  stored 
by  the  last  carrier.  See  also  Myrich  v. 
Mich.  Central  R.  Co.,  107  U.  S.  102;  Bur- 
rough  0.  Norwich,  &c.  R.  Co.,  100  Mass. 
26  ;  1  Am.  R«p.  78.  Section  2084  of  the 
Georgia  code  provided  that  the  last  one  of 
connecting  lines  of  railroads  over  which 
goods  are  Shipped,  which  receives  them  as 
in  good  order,  is  liable  to  the  consignee,  is 
held  not  to  apply  to  baggage  of  a  passenger 
checked  and  accompanying  him  on  his 
passage.  The  rule  is  said  to  be  that  if 
passenger's  baggage  is  delivered  to  him  in 
bad  order  he  may  sue  either  the  first  car- 
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the  ticket  is  treated  merely  as  the  agent  of  the  connecting  lines; 
and  this  is  the  case  whether  a  single  ticket,  or  a  ticket" with  coupons 
for  each  road,  is  issued.^  Each  company  throughout  the  route  i&  a 
principal  and  liable  as  a  common  carrier  on  its  own  road,  but  no  fur- 
ther.2  Indeed,  it  appears  to  us  that  nothing  is  more  unreasonable 
than  to  attempt  to  hold  the  initial  carrier  liable  for  a  personal  in- 
jury to  the  passenger  received  on  a  connecting  line.  None  of  the 
reasons  which  demand  such  liability  in  the  case  of  baggage  can 
apply  to  such  injuries,  and  the  attempt  to  thrust  such  an  extraordi- 
nary liability  upon  initial  carriers  h^,s  been  very  justly  rebuked  in  all 
the  cases  which  have  arisen.^    The  English  cases  which  are  sometimes 


rier,  OT  the  last.  It  seems,  however,  that 
in  either  case,  certainly  so  where  the  last 
carrier  is  sued,  any  oontpany  may  exoner- 
ate itself  by  showing  that  it  delivered  the 
baggage  to  the  connecting  carrier  or  to  the 
owner  in  exactly  the  same  state  as  that  in 
which  it  received  it.  WolflF  u.  Central  B. 
Co.,  68  Ga.  653;  45  Am.  Eep.  501;  Hawley 
V.  Scrivens,  62  Ga.  347;  33  Am.  Eep.  126; 
Savannah,  &c.  R.  Co.  v.  M'Intosh,  73  Ga. 
532;  27  Am.  &  Eng.B.  Gas.  269;  East  Tenn., 
&o.  E.  Co.  V.  Montgomery,  44  Ga.  278. 

1  See  Hood  v.  N.  Y.  &c.  B.  Co.,  22 
Conn.  1,  501.'  Where  a  through  ticket  is 
issued  for  a  journey  over  several  roads, 
the  company  selling  theticket  acts  as  the 
agent  of  the  others,  and  they  are  respec- 
tively liable  for  any  mistake  made  by  him 
in  selling  it.  Young  v.  Pennsylvania  K. 
Co.,  115  Penn.  St.  112;  Head  v.  Georgia 
Pac.  R.  Co.,  79  Gk.  358.  In  some  of  the 
cases  a  distinction  seems  to  be  made  be- 
tween the  issue  of  a  single  ticket  and  of 
coupon-tickets.  Louisville,  &c.  E.  Co.  u. 
Weaver,  9  Lea  (Tenn.),  38  ;  42  Am.  Eep. 
654.  But  it  is  difficult  to  perceive  how 
the  form  of  the  ticket  in  this  respect  can 
make  any  difference.  The  ticket  is  not  a 
contract,  but  merely  prima  fade  evidence  of 
a  contract,  and  of  the  payment  of  the  sum 
required  for  the  passage.  The  real  con- 
tract is  left  open  to  proof,  and  in  ascertain- 
ing the  intention  of  the  parties,  regard  is 
to  be  had  to  the  circumstances ;  and  when 
it  is  shown  that  several  distinct  lines  of 
railway  intervene  on  the  route,  can  it  rea- 
sonably be  presumed  that  the  first  carrier 
intended  to  assume  liability  for  the  acts  of 
the  others  over  whose  trains,  appliances,  or 


servants  it  has  no  control  ?  Even  if  such 
a  presumption  did  arise,  would  it  not  at 
once  be  overcome  by  proof  that  the  first 
carrier  sold  the  ticket  as  the  agent  of  the 
successive  carriers  ?  Again,  the  custom  of 
railway'  companies  to  sell  tickets  in  this 
manner  has  become  so  uniform,  so  general 
and  notorious,  that  even  the  courts  are 
bound  to  take  notice  of  it,  and  it  is  an  ex- 
ceedingly harsh  rule  which  would  hold,  in 
the  face  of  such  a  general  custom,  that  the 
first  carrier  selling  the  ticket  is  liable  for 
the  misconduct  of  subsequent  carriers. 

2  Pennsylvania  B.'Co.  v.  Conuell,  112 
111.  295  ;  18  Am.  &  Eng.  R.  Cas.  339  ; 
Pfenn.  Cent.  R.  Co.  v.  Schwarzenberger, 
45  Penn.  St.  208  ;  Felder  v.  Columbia,  &c. 
K.  Co.,  21  S.  C.  35  ;  27  Am.  &  Eng.  E. 
Cas.  264 ;  Central  Trust  Co.  u.  Wabash, 
&c.  E.  Co.,  31  Fed.  Eep.  247 ;  31  Am.  & 
Eng.  E.  Cas.  103  ;  Fowles  v.  Great  Wes- 
tern E.  Co.,  7  Exch.  699.  A  person  riding 
on  a  coupon  which  expressly  limits  the  lia- 
bility of  the  first  carrier  to  injuries  occur- 
ring on  its  own  line  cannot  recover  for 
injuries  received  on  a  connecting  line,  what- 
ever may  be  the  rule  under  other  condi- 
tions. Kerigan  ».  Southern  Pac.  B  Co., 
81  Cal.  248  ;  41  Am.  &  Eng.  E.  CaS.  28. 

*  Pennsylvania  E.  Co.  v.  Connell,  112 
111.  295 ;  18  Am.  &  Eng.  E.  Cas.  33.  "It  is 
well  settled  that  thrbugh  railroad  tickets, 
in  the  form  of  coupons,  entitling  the  holder 
to  pass  over  several  roads,  usually  import 
no  contract  with  the  company  selling  the 
same  to  carry  such  person  beyond  the  line 
of  its  own  road.  They  are  to  be  regarded 
as  distinct  tickets  for  each  road,  sold  by 
the  first  company  as  agent  for  the  others, 
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cited  as  authority  for  such  a  doctrine  all  aipply  to  cases  iiii  ■which  the 
initial  carrier  carried  the  passenger  over  the  whole  route  in  ita  own 
carriages,  having  running  powers  over  the  connecting  lines,  and  the 
courts  have  very  properly  held  that  in  such  a  case  it  is  liable  to 
the  passenger  for  any  injuries  resulting  to  him  while  being  carried 
byit.i 

In  some  of  the  States,  it  is  held  that  the  first  carrier,  selling  a 
through  ticket,  is  not  liable  for  an  injury  to  the  passenger  upon  a 
fionnecting  line,  tut  is  liable  for  the  loss  of  his  baggage  by  a  connect- 
ing lin«.^  This  view  has  sometimes  been  attacked  as  ipvolving  a 
palpable  inconsistency,  as  presupposing  the  existence  of  two  sepa- 
rate contracts,  —  one  for  the  carriage  of  the  passenger,  the  other  for 
the  carriage  of  his  baggage.^  But  we  think  ^there  is  no  inconsis- 
tency whatever  in  such  a  view.  There  are  two  separate  and  distinct 
contracts,  —  contracts  which  arise  not  merely  by  acts  of  the  parties 
but  by  operation  of  law.  The  negotiations,  whatever  they  may  be, 
by  which  the  parties  establish  between  themselves  the'  relation  of 
passenger  and  carrier,  create  two  undertakings  on  the  part  of  the 
carrier,  —  one  to  exercise  the  utmost  care  in  the  conduct  of  its 
trains  to  carry  the  passenger  safely,  the  other  to  insure  the  safe  deliv- 
ery of  his  baggage ;  and  it  seems  to  us  there  is  no  principle  violated 
in  holding  that  the  oiie  undertaking  is,  from  its  very  nature,  confined, 
to  the  carrier's  own  line,  while  the  other  may  fairly  be  construed  as 
extending  throughout  the  whole  journey.  Again,  in  suing  for  a  per- 
sonal injury  the  passenger  does  not  sue  on  the  contract  of  carriage, 
but /or  the  tort,  —  for  the  tortious  breach  of  a  public  duty  owing  to 
Mm ;  and  though  this  public  duty  arises  out  of  the  contract  of  car- 
riage aided  by  the  implication  of  law,  the  passenger's  action  is  for  a 
tort,  and  he  can  in  reason  only  hold  the  company  committing  it  lia- 
ble; he  cannot  attempt  to  make  the  initial  carrier  responsible  for 
the  torts  of  a  company  with  which  it  has  merely  a  remote  connec- 

90  far  as    the  passenger   is  concerned."  heim  v.  Memphis^  &c.  E.  Co..  9  Heisk. 

Yontig  ».  Pennsylvania  B.  Co.,  115  Penn.  (Tenn.)  238. 

St.  118,  citing  2  Eedfield  on  Ey's(4th  ed.),  '  In  the  first  edition  of  this  book  Mr. 

276.  '  Wood  strongly  condemned  such  n,  view. 

1  Bristol,  &e.  Ey.  Co.  v.  Collins,  7  H.  L.  On  page  1421,  after  commenting  on  the 

Cas.  194  ;  Burton  ».  Northeastern  Ey.  Co.,  Tennessee  decisions  as  involving  a  clear 

L.  E.  3  Q.  B.  549.  contradiction,   he  went  on  to  say,  "  we 

*  Louisville,  &e.  E.  Co.  v.  Weaver,  9  helieve  that  the  reasoning  of  the  [Ten- 
Lea  (Tenn.),  88  ;  42  Am.  Kep.  654;  Nash-  mfisse'e]  court  in  this  case  will  fail  to  com- 
ville,  &c'.  E.  Co.  u.  Sprayherry,  8  Baxt.  mend  it  to  the  courts,  as  expressing  a 
(fenn.)  341 ;  35  Am.  Rep.  705;  Fursten-  sound,  just,  or  reasonable  doctrine." 
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tion.  On  the  other  hand,  in  an  action  for  injury  to  his  baggage  the 
passenger  sues  on  the  contract  entirely,  for  a  breach  of  the  carrier's 
contract  insuring  the  safe  delivery  of  his  baggage.^ 

There  is  no  question  that  any  one  of  the  connecting  lines  is  liable 
for  baggage  lost  or  injured  where  the  injury  occurred  on  its  line.^ 

companies  over  whose  lines  he  carries  the 
plaintiff,  unless  some  connection  between 
the  roads  of  a  character  Similar  to  that  of 
general  partnership,  or  the  consolidation 
of  their  interests  in  the  carrying  business 
is  shown."  In  Straiton  v.  New  York,  &c. 
B.  Co.,  2  E.  D.  Smith  (N.  Y.),  184,  the 
same  was  held  as  to  the  loss  of  baggage 
retained  by  the  plaintiff  in  his  own  custody 
until  he  arrived  at  the  defendant's  ter- 
minus. The  court  said :  ' '  There  is  nothing 
in  an  arrangement  like  this  to  constitute  the 
different  companies  partners  for  the  trans- 
portation of  passengers  or  baggage  so  as  to 
render  the  defendant  liable  in  common 
with  the  others  for  the  loss  of  this  valLse. 
The  arrangement  may  be  beneficial  to 
them  as  well  as  to  the  public,  inasmuch 
as  by  facilitating  travel  it  may  tend  to 
increase  it;  but  that  would  not  create  that 
joint  interest,  that  community  in  profit 
and  loss,  which  is  essential  to  the  existence 
of  a  partnership."  Distinguishing  Cham- 
pion V.  Bostwick,  18  Wend.  (N.  Y.)  175. 
In  Knight  v.  Portland,  &o.  B.  Co.,  66  Me. 
234,  96  Am.  Dec.  450,  it  was  held  that 
such  through  tickets  are  to  be  regarded  as 
to  passengers,  "  as  distinct  tickets  for  each 
road,  sold  by  the  first  company  as  agent 
for  the  other  companies."  Hartan  ». 
Eastern  E.  Co.,  114  Mass.  44.  The  same 
doctrine  was  held  in  Briggs  v.  Vanderbilt, 
19  Barb.  (N.  Y.)  222.  The  court  said: 
"  There  is  a  general  understanding  be- 
tween the  different  railroads  in  the  country 
which  connect  together,  as  to  their  times 
of  arrival  and  departure,  and  the  routes 
toe  frequently  advertising  as  forming  one 
line  J  but  so  long  as  they  continue  discon- 
nected as  to  the  profits  and  losses  of 
transportation,  and  each  has  or  bears  its  , 
own,  there  is  no  partnership,  and  neither 
is  responsible  for  the  engagements  of  the 
other.  .  .  .  They  had,  it  is  true,  the  same 
agent,  but  he  acted  in  his  vicarious  capa- 
city separately  for  each." 

■■!  McCormick  w.  Hudson  River  E.  Co., 
4  E.  D.  Smith  (N.  Y.),  181  (last  line  held 


'  Louisville,  &c.  E.  Co.  v.  Weaver,  9 
Lea  (Tenn.),  56;  42  Am.  Eep.  654.  "The 
reason, "  says  the  court, ' '  is  obvious.'  There 
can  never  be  any  doubt  as  to  the  carrier 
by  whose  fault  the  passenger  is  injured, 
or  the  personal  contract  with  him  violated. 
While,  on  the  other  hand,  there  may  be 
the  same  difficulty  in  ascertaining  the  car- 
rier at  fault  in  regard  to  baggage  as  in  the 
case  of  ordinary  freight.'"  The  distinction 
is  recognized  in  Hood  v.  N.  Y. ,  &c.  E.  Co., 
22  Conn.  14.  And  in  Sprague  v.  Smith, 
29  Vt.  421 ;  70  Am.  Dec.  424,  the  court, 
by  Bedfield,  J.,  say:  "But  in  regard  to 
carrying  passengers  the  rule  is  different, 
we  apprehend.  These  through  tickets,  in 
the  form  of  coupons  for  each  successive 
company,  which  are  purchased  of  the  first 
company,  import  no  contract  ordinarily 
to  carry  the  passenger  beyond  the  line  of 
the  first  company,  so  far  at  least  as  they 
are  concerned.  The  baggage  of  passengers 
may  come  under  the  same  rule  in  regard 
to  conveying  beyond  the  first  company's 
line  which  freight  does,  as  the  same  gen- 
eral liability  exists.  But  through  passen- 
ger-tickets  are  to  be  regarded  as  distinct 
tickets  for  each  road,  and  unless  the  road 
check  baggage  through,  it  is  questionable, 
perhaps,  how  far  they  are  liable  for  losses 
beyond  their  own  limits.  And  the  con- 
tract between  the  companies  which  com- 
monly exists  in  rega»d  to  the  division  of 
the  price  of  the  through  ticket  constitutes 
no  such  partnership,  probably,  as  will 
render  ea«h  company  liable  for  the  whole 
route.  The  first  company  is  in  such  case 
looked  upon  as  the  agent  of  the  other  com- 
panies for  selling  their  tickets,  and  the 
contract  requires  no  different,  construction 
from  one  where  the  tickets  of  one  com- 
pany are  sold  at  the  stations  of  other 
companies.  We  do  not  perceive  that  this 
rule  of  liability  could  make  the  carrier  of 
passengers  liable  for  the  act  of  a  party 
over  whom  he  has  no  control.  ...  He 
cannot  be  regarded  as  liable,  we  think,  for 
all  the  acts  of  all  the  operatives  of  the 
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And  in  view  of  the  fact  that  it  is  practically  impossible  for  the  passen- 
ger to  prove  on  what  line  the  injury  occurred  the  rule  is  recognized 
that  the  burden  of  proof  lies  upon  the  company  against  whom  the 
action  is  brought  to  show  that  the  loss  did  not  occur  on  its  line.^ 
There  is  no  undue  harshness  in  this  rule  since  it  lies  peculiarly 
vfithin  the  power  of  every  company  to  exonerate  itself  by.  showing 
that  it  delivered  the  baggage  to  the  next  carrier,  or  to  the  owner,  in 
exactly  the  same  condition  in  w^ich  it  received  it.  In  the  absence 
of  such  proof  any  company  over  whose  line  the  baggage  passed,  is 
liable  in  an  action  against  it.  And  it  seems  to  us  that  on  principle 
this  is  the  doctrine  which  should  be  followed ;  a  necessary  conse- 
quence of  its  adoption  would  be  the  recognition  of  the  rule  already 
established  by  the  weight  of  authority,  —  that  no  carrier  would  be 
liable  for  any  loss  occurring  beyond  its  own  lines  unless  it  had  spe- 
cially contracted  to  assume  such  liability .^  But  while  the  initial 
carrier  cannot  be  considered  as  undertaking  to  insure  the  safety  of 
the  passenger  from  injuries  resulting  from  the  negligence  of  connect- 
ing carriers,  it  does  undertake  that  the  ticket  which  it  sells  will  be 
recognized  by  the  connecting  companies  over  whose  lines  it  calls  for 
passage,  and  that  the  passenger  shall  have  a  passage,  safe  or  unsafe, 
to  his  destination.  It  is  always  liable,  therefore^  where  a  connecting 
carrier  refuses  to  recognize  the  ticket  sold  to  the  passenger,  and  re- 
fuses to  carry  him.8  But  an  injury  of  this  kind  is  purely  ex  con- 
tractu, and  is  clearly  distinguishable  from  the  cases  where  the  suit  is 
ex  delicto  for  an  injury  to  the  person. 

It  is  to  be  observed  also,  both  as  regards  the  passenger  and  his 
baggage,  the  initial  carrier  is  liable  over  the  whole  route  where  it 
forms,  with  the  connecting  lines,  one  continuous  system,  though 
Nominally  they  are  separate  roads  ;  in  such  a  case  the  companies  are 
in  the  relation  of  partners,  and  each  acts  as  the  agent  of  the  other.* 

liable  on  proof  tliat  baggage  was  delivered  '  that  the  last  carrier  was  liable  unless  it 

to  it  in  good  condition);  Chicago,  &c.  R.  could  show  that  it  delivered  the  baggage 

Co.  V.  Fahey,  52  111.  81;  Atchison,  &c.  E.  in  the  same  condition  as  it  received  it. 
Co-  V.  Eoach,  35  Kan,  740;  27  Am.  &  Eng.         "  See  Central  Trust  Co.  v.  Wabash,  &c. 

B.  Cas.  257;  Railroad  Co.  v.  Stockard,  11  E.  Co.,  31  Fed.  Eep.  247. 
Heisk.  fTenn.)  568.  '  Central  E.  Co.  v.  Combs,  70  Ga.  533; 

1  In  Lee  Lin  v.  Terre  Haute,  &c.  R.  48  Am.  Eep.  582;  Carter  ii.  Peck,  4  Sneed 

Co.,  10  Mo.  App.  125,  a  company  sold  a  (Tenn.),  203;  67  Am.  Dec.  604. 
through  ticket  and  checked   passenger's         *  Peterson  v.  Chicago,  &c.  R.  Qo.,  80 

baggage  to  its  destination.    (When  it  was  Iowa,.  92  ;  Barter  v.  Wheeler,  49  N.  H.  9; 

delivered  to  him  by  the  last  canier,  the  6  Am.  Eep.  434;  Hart  v.  Rensselaer,  &c. 

look  had  been  broken  and  a  part  of  the  E,  Co.,  8  N.  Y.  37;    59  Am.  Dec.   447; 

contents  of  the  trunk  stolen.     It  was  held  Texas,  &c.  E.  Co.  v.  Fort  and  Ferguson 


1666 


TICKETS  :  EXPULSION  OF  PASSENGERS.      [CHAP.  XXI: 


The  New  York  courts  seem  to  maintain  a  doctrine  that  is  both 
sensible  and  just,  and  maintains  the  proper  connection  between  the 
contract  for  the  carriage  oi  the  passenger  and  his  baggage.^     In  the 


(Tex.  1882),  9  Am.  &  Eng.  E.  Cas.  392, 
395.  A  sale  of  a  through  ticket  is  no 
evidence  of  such  a  partnership,  and  creates 
of  itself  no  joint  liatUity.  Felder  v.  Co- 
lumbU,  &c.  K.  Co.,.  21  S.  C.  35;  27  Am. 
&  Eng.  K.  Cas.  264.  See  also  in  this  con- 
nection Gass  V.  New  York,  &c.  B.  Co., 
99  Mass.  220;  96  Am.  Dec.  742. 

1  Isaacson  v.  New  York  Central  R.  Co., 
94  N.  Y.  278;  46  Am.  Rep.  142;  16  Am. 
&Eng.  E.  Cas.  188;  Milnor  ».  N.  Y.,  &c. 
E.  Co.,  53  N^  Y.  363.  This  was  an  ac- 
tion for  loss  of  baggage.  The  baggage  was 
cheeked  by  defendant  with  a  check  of  the 
connecting  company,  and  a  coupon-ticket 
was  issued.  The  baggage  was  destroyed 
while  in  possession  of  the  second  company. 
It  was  held  that  defendant  was  not  liable. 
See  Kessler  v.  N.  Y.  Central  E.  Co.,  61  N. 
Y.  538,  where  the  last  earner  was  held  not 
liable,  there  being  no  proof  that  the  baggage 
had  come  into  its  possession.  In  Croft  ». 
B.  &  C.  E.  Co.,  1  McArthur  (D.  C),  492, 
the  first  carrier,  receiving  tlirough  fare 
and  checking  baggage  through,  was  held 
liable  for  the  loss  of  the  baggage  on  any 
of  the  connecting  lines.  Illinois  Central 
R  Co.  V.  Copeland,  24  111.  332.  This  is 
founded  on  the  'English  doctrine  relative 
to  goods.  There  were  three  tickets,  all 
headed  in  the  defendant's  name,  — the  first 
from  Chicago  to  St.  Louis,  and  the  second 
from  Chicago  to  Mattoon ;  all  recited  the 
payment  of  fare  to  defendant,  and  the  only 
indication  of  the  intervention  of  any  other 
company  was  the  use  of  the  words  "  via 
the  Terre  Haute  &  Alton  Eailroad,"  on 
the  third  ticket  from  Mattoon.  The 
check  was  stamped  "Chicago  to  St. 
Louis."  The  court  say  this  implies  a 
special  undertaking  of  the  defendant  to 
carry  from  Chicago  to  St.  Louis.  This 
seems  to  come  within  the  rule  of  the  Eng- 
lish cases  of  through  tickets  hereafter  cited, 
and  of  Quimby  v,  Vanderbilt,  infrce:  The 
court  said  that  the  guaranty  evidenced 
by  the  tickets  and  check  was  one  of  safe 
carriage  of  person  and  baggage  by  the 
defendant  from  Chicago  to  St.  Louis,  the 
latter  place  "by  means  of  our  connection 


with  the  Terre  Haute  and  Alton  Rail- 
road,"  being  "the  terminus  of  our  road." 
"You  having  no  farther  care  or  concern 
about  it  whether  we  run  our  own  cars 
through,  or  take  those  of  the  other  road  at 
the  point  of  intersection."  In  Chicago, 
&c.  E.  Co.  V.  Fahey,  52  111.  81,  4  Am. 
Eep.  587,  it  was  held  that  such  an  action 
as  the  last  could  be  maintained  against 
any  company  of  the  connecting  line  on 
whose  line  the  baggage  is  shown  to  have 
been  lost.  In  Quimby  v.  Vanderbilt,  17 
N.  Y.  306,  the  defendant  owned  steam- 
ships plying  between  ]5few  York  and  Nica- 
ragua, but  he  advertised  "  VanderWlt's  line 
betweeii  New  York  and  San  Francisco," 
the  advertisements  being  signed  by  his 
agent;  and  this  agent  sold  three  tickets,  — 
one  from  New  York  to  Nicaragua,  one 
thence  across  the  isthmus,  and  one  thence 
on  a  particular  vessel  to  San  Francisco,  — 
for  a  gross  sum,  delivering  with  them  a  card 
signed  by  him  and  describing  the  route,  and 
stating  that  passengers  were  speedily  con- 
veyed across  the  isthmus  by  the  Nicaragua 
transit.  It  was  held  that  this  authorized 
a  finding  of  a  contract  by  defendant,  as 
principal,  for  through  transportation.  This 
was  founded  on  English  cases.  In  Cham- 
pion V.  Bostwick,  18  Wend.  (N.  Y.)  176, 
three  persons  ran  a  line  of  coaches  from 
Utica  to  Eochester,  the  route  being  divided 
among  them  into  three  sections,  the  occu- 
pant of  each  section  furnishing  his  own 
vehicles  and  horses,  furnishing  drivers, 
and  paying  the  expenses  of  his  section, 
but  fares  for  passage  were  divided  among 
them  in  proportion  to  the  number  of  miles 
run  by  each.  It  was  held  that  they  were 
jointly  liable  for  an  injury  to  a  passenger 
by  the  negligence  of  one.  The  chancellor 
distinguished  such  a  case  as  the  principal 
case.  In  Baltimore,  &c.  E.  Co.  ii.  Camp- 
bell, 36  Ohio  St.  647;  38  Am.  Eep.  617, 
it  was  held  that  where  it  is  necessary  for 
a  traveller  in  going  from  one  place  to 
another  to  pass  over  the  connecting  lines 
of  several  railroad  companies,  it  is  com- 
petent for  either  company  to  contract  with 
him  for  the  transportation  of  himself  and 
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case  first  cited  in  the  last  note,  Andrews,  J.,  says ;  "  It  will  be  use- 
ful in  determining  the  principal  question,  to  refer  to  the  obligation 
which  a  carrier  of  passengers  by  rail  assumes  on  the  sale  of  a  passage- 
ticket  in  respect  to  the  personal  baggage  of  the  passenger.  The  car-  > 
riage  of  the  baggage  of  the  passenger  under  reasonable  limitations  as 
to  amount  is  the  ordinary  incident  to  the' carriage  of  the  passenger, 
and  the  duty  arises  on  the  part  of  the  company  as  incident  to  the  prin- 
cipal contract,  without  any  specific  agreement  or  separate  compen- 
sation. .  .  .  There  arises,  therefore,  on  the  sale  of  a  passenger-ticket, 
a  contract  to  carry  the  person  and  the  baggage  of  the  passenger  be- 
tween the  points  indicated,  on  the  road  of  the  company  issuing  it,  and 
to  deliver  the  baggage  at  the  end  of  fhe  route,  to  the  passenger  or  his 
duly  authorized  agent"  In  this  case,  the  defendant  was  held  liable 
for  the  loss  of  the  baggage,  because  at  the  end  of  its  route  it  delivered 
it  to  the  wrong  carrier ;  'but  under  the  decision,  if  it  had  delivered  it 
to  the  right  connecting  carrier,  its  liability  would  have  ended ;  and 
this  seems  to  be  the  only  doctrine  which  can  be  supported  either 
upon  principle  or  any  accurate  line  of  reascuiing.^ 

Sec.  360.  Right  to  Ch8U'ge  Extra  Fare  'where  Tickets  are  not  Pur- 
chased.—  A  rule  of  a  railroad  company  requiring  passengers  who 
ride  on  freight  trains  or  any  other  train  to  procure  tickets  before 
getting  on  such  trains  is  reasonable ;  and  posting  it  conspicuously  in 
all  the  passenger-stations  and  caboose-cars  on  the  road  for  more  than 
a  month  is  sufficient  notice  to  the  public  ta  justify  the  company  in 
ejecting  a  passenger  without  a  ticket  from  a  freight  train  that  has 
commenced  its  journey,  even  though  such  passenger  has  no  actual 
notice  of  the  rule,  and  offers  to  pay  his  fare.  The  authorities  are 
generally  in  accord  as  to  the  right  of  a  railroad  company  to  make, 
and  in  a  proper  manner  to  enforce  a  rule  or  regulation  to  carry  pas- 
sengers on  its  freight  trains,  either  not  at  all,  or  only  upon  the 
condition  that  they  are  provided  with  tickets,  and  prohibiting  the 
cdllection  of  fare  by  conductors   of  such  trains.^     The   point   on 

baggage  the  whole  distance,  or  that  its  Ua-  tion,  upon  the  authority  of  the  text-hook 

bility  shall  be  confined  to  loss  or  damage  writers,  Schouler,  Thompson,  Lawson,  and 

oocun'ing  on  its  own  road;  but  the  coUeo-  Hutchinson. 

tion  by  such  contracting  carrier  of  fare  in         l  Isaacson  r.  N.  Y.  Central  R.  Co. ,  94 

advance  for  the  entire  journey,  without  N.  Y.  278  ;  46  Am.  Rep.  142  ;  16  Am.  & 

agreement  as  to  risks,  renders  it  liaMe,  on  ,Eng.  B.  Cas.  188.     See  a  similar  rule  up- 

receipt  of  such  traveller's  baggage,  to  trans-  held  in  Central  Tnist  Co.  v.  Wabash  &  . 

port  it  safely  to  the  end  of  the  route,  and  K.  Co,,  81  Fed.  Rep.  247. 

there  deliver  it,  on  demand,  to  such  owner.         '  CHilcago  &  Alton  B.  Co.  ».  Flagg,  43 

This  was  held  without  extended  considera-  111.  364;  Arnold  ».  Illinois  Central  B.  Co., 
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which  they  are  not  harmonious  is  as  to  the  manner  of  its  enforce- 
ment, some  courts  holding  that  actual  notice  of  the  rule  must  be 
brought  home  to  the  passenger  before  the  train  leaves  the  station,  in 
order  to  justify  his  expulsion  therefrom,  for  want  of  a  ticket,  at  any 
other  than  the  regular  stopping-place;'  while  others,  with  better 
reason,  only  require  a  suitable  general  notice  to  the  public  for  such 
length  of  time  before  the  rule  is  to  -be  put  in  operation  as  to  make  it 
reasonably  certain  that  all  passengers  in  the  exercise  of  due  diligence 
must  become  aware  of  it,  and  hold  that  the  right  of  expulsion  for 
non-compliance  with  the  requirement  may  be  exercised  in  any  suit- 
able place,  under  all  the  circumstances  of  the  particular  case.^ 

There  is  now  no  question  that  the  company  may  require  passengers 
to  pay  extra  fare  if  they  pay  on  the  train  instead  of  procuring  tick- 
ets ;  such  a  regulation  tends  to  prevent  efforts  to  defraud  the  company, 
and  has  been  always  upheld  as  reasonable  and  proper.*  But  in 
order  to  enforce  a  rule  for  the  collection  of  additional  fare  when 
tickets  are  not  purchased,  the  company  must  keep  open  its  offices  for 
the  sale  of  tickets  to  passengers  for  a  reasonable  time  before  the 
departure  of  each  train,  and  up  to  the  time  fixed  by  its  published 
rules  for  its  departure,  not  up  to  the  time  of  actual  departure.  Any 
right  of  a  railroad  company  to  discriminate  in  its  fare,  between  those 
purchasing  tickets  and  those  who  do  not,  depends  on  the  fact  that  a 
reasonable  opportunity  has  thus  been  given  to  obtain  tickets  at  the  lowest 
rate.*    The  company  is  liable  in  damages,  therefore,  for  the  expulsion 

83  111.  273;  Eaton  p.  Delaware,  &o.  R.  Co.,  Hoffbauer  v.   Davenport,  &e.  R.  Co.,  62 

57  N.  Y.  382  ;   16  Am.  Eep.  513  ;  57  N.  Iowa,  342  ;  State  v.  Chovin,  7  Iowa,  204  ; 

Y.   382;  Cleveland,   &c.  R.  Co.  v.  Bar-  Wilsey  ».  Louisville  &  N.  R.  Co.,  83  Ky. 

tram,  11  Ohio  St.  467;  Law  «.  Illinois  511;  McGowen  ».  Morgan's,  &c.  R.  Co.,  41 

Central  R.  Co.,  32  Iowa,  534;  Pittsburgh,  La.  An.  732;  State  v.  Gould,  53  Me.  279  ; 

&c.  R.  Co.  u.  Vandyne,  57  Ind.  516.    See  Swan    v.    Manchester,   &c.   R.    Co.,  132 

also  Evans  it.  Memphis,  &c.   R.  Co.,  66  Mass.  116  ;   42  Am.  Rep.  432 ;   6  Am.  & 

Ala.  246;  28  Am.  Rep.  771;  St.  Louis,  &c.  Eng.  R.  Cas.  327;  Du  Laurans  v.  St.  Paul, 

R.  Co.  V.  Myrtle,  61  Ind.  566.  &c.  R.  Co.,  15  Minn.  29  ;  2  Am.  Rep. 

1  Illinois  Central  R.  Co.  ®.  Sutton,  53  102  ;  State  v.  Hungerford,  39  Minn.  6  ; 
111.  397.  Forsee  v.  Alabama,  &c.  R.  Co.,  63  Miss. 

2  Burlington,  &o.  R.  Co.  v.  Rose,  11  67 ;  Hilliard  v.  Gould,  34  N.  H.  230 ; 
Neb.  117;  post,  §§  362,  363.  Cincinnati,  &c.  R.  Co.  v.   Skillman,  39 

«  Bland  v.  Southern  Pacific  R.  Co.,  55  Ohio  St.  444  ;   13  Am.  &  Eng.  R.  Cas.  31 ; 

Cal.  670 ;  Crocker  v.  New  London  R.  Co.,  Poole  v.  Northern  Pac.  R  Co.,  16  Oreg. 

24  Conn.  249;  Chicago,   &c.  R.   Co.  v.  261;  Reese  K.  Pennsylvania  .Co.,  131  Penn. 

Roberts,  40  111.  503  ;  Chicago,  &c.  R.  Co.  St.  422. 

V.   Herring,  57  111.  59  ;  Chicago,  &c.  R.         *  St.  Louis,  &c.  R.  Co.  v.  South,  43 , 

Co.  V.  Parks,  18  111.  460  ;  Illinois  Central  IlL  176 ;  Illinois  Central  R.  Co.  v.  Cun- 

R.  Co.  11.  Nelson,  59  III.  110  ;  Indianapo-  ningham,  67  111.  816  ;  Jeffersonville,  &c. 

lis,  &c.  R.  Co.  V.  Rinard,  46  Ind.  293  ;  R.  Co.  v.  Rogers,  28  Ind.  11 ;  88  id.- 116 ; 
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of  a  passenger  ^who  has  had  no  reasonable  opportunity  to  secure  a 
ticket,  and  who  refuses  to  pay  more  than  the  ticket  rate.^ 

And  even  the  adoption  of  a  regulation,  that  all  persons  who  travel 
on  a  freight  train  shall  procure  a  ticket  before  entering  the  cars,  im- 
poses upon  the  company  the  duty  of  having  the  ticket-office  open  a 
sufficient  length  of  time  before  the  departure  of  the  train  to  enable 
passengers  to  procure  tickets.  A  person  who  endeavors  to  procure  a 
ticket,  but  is  unable  to  do  so  in  consequence  of  the  absence  of  the 
agent,  has  aright  to  travel  on  such  train  hy  paying  or  offering  to  pay 
the  usii^l  fare?  But,  where  the  ticket-office  is  open  so  that  a  pas- 
senger can  j)rocure  a  ticket,  and  he  fails  to  do  so,  he  is  bound  to  pay 
the  additional  rate,  if  it  is  reasonable  ;  and  the  fact  that  he  did  not 
arrive  at  the  station  in  season  to  do  so,  before  the  train  left,  is  no 
excuse ;  ^  and  if  he  refuses  to  pay  the  additional  rate,  he  may  be 


Pullman  Palace  Car  Co.  v.  Beed,  75  111. 
125  ;  Da  Lanrans  v.  St.  Paul,  &c.  B.  Co., 
15  Minn.  49  >  2  Am.  Bep.  102  ;  Missouri 
Pac.  R.'  Co.  V.  McClanahan,  66  Tex.  530  ; 
27  Am.  Eng.  R.  Gas.  82 ;  Southern  Kan. 
R.  Co.  II.  Hinsdale,  38  Kan.  507  ;  34  Am. 
&  Eng.  B.  Cas.  256  ;  Gulf,  &c.  B.  Co.  v. 
Fox  (Tex.),  33  Am.  &  Eng.  R.  Gas.  543  ; 
Lane  v.  East  Tenn.,  &o.  R.  Co.,  5  Lea 
(Tenn.),  124  ;  St.  Louis,  &c.  R.  Co.  v. 
Dalby,  19  111.  353  ;  Porter  v.  N.  Y.  Cen- 
tral R.  Co.,  34  Barb.  (N.  Y.)  353  ;  Nellis 
V.  N.  Y.  Central  B.  Co.,.  30  N.  Y.  505; 
But  see  Bordeaux  v.  Erie  B.  Co.,  8  Hun 
(N.  Y.),  579;  Chicago,  &c.  B.  ,Co.  v. 
Flagg,  43  111.  364  ;  Illi^oi3  Central  B.  Co. 
V.  Sutton,  42,111.  438.  See  also  State  v. 
Hungerford,  /39  Minn.  60.  "Wh'at  is  a 
reasonable  time  depends,  of  course,  on  the 
circumstances  of  each  case,  and  is  gener- 
ally a  question  for  the  jury.  See  Indian- 
apolis, &c.  B.  Co.  V.  Kennedy,  77  Ind.  507; 
3  Atp.  &  Eng.  E.  Gas.  467  ;  Everett  v. 
Chicago,  &c.  R.  Co.,  69  Iowa,  15  ;  27  Am. 
&  Eng.  E  Cas.  98.  If  the  office  is  opened 
a  sufficient  length  of  time  before  the  hour 
for  the  scheduled  departure  of  the  train,  it 
is  not  necessary  that  it  be  kept  open  until 
the  actual  departure  of  the  train.  St. 
Loiiis,  &c.  R.  Co.  ■-■.  South,  43  111.  176  ; 
Swan  V.  Manchester,  &c.  B.  Co.,  132  Mass. 
116  ;  42  Am.  Rep.  432  ;  6  Am.  &  Eng.  R. 
Cas.  327 ;  Everett  v.  Chicago,  &c.  R.  Co., 
69  Iowa,  15  ;  27  Am.  &  Eng.  R.  Cas.  98. 
Compare,  however,  Atchison,  &o.  R.  Co. 


V.  Dwelle,  44  Kan.  394  ;  44  Am.  &  Eng. 
B.  Cas.  402.  But  it  is  held  that  where 
the  statute  requires  that  the  ticket-office 
shall  be  kept  open  for  "at  least  one  hour 
prior  to  the  departure  of  each  passenger 
train  from  the  station,"  the  actual  depar- 
ture of  the  train  is  meant.  Porter  v.  N. 
Y.  Central  R.  Co.,  34  Barb.  (N.  Y.)  353  { 
Nellis  V.  Ne\*  York,  &c.  R.  Co.,  30  N.  Y. 
505. 

1  Forsee  v.  'Alabama,  &o.  E.  Co.,  63 
Miss.  67. 

2  St.  Louis,  &c.  R.  Co.  V.  Myi-tle,  51 
Ind.  566.  A  regulation  is  not  reasonable 
which,  while  allowing  passengers  to  travel 
on  freight  trains,  requires  them  to  have 
tickets,  and  no  opportunity  is  afforded 
passengers  for  the  purchase  of  tickets  ex- 
cept at  such  hours  as  would  make  it  more 
expeditious  to  travel  by  the  regular  pas- 
senger trains.  Evans  v.  Memphis,  &c.  R. 
Co.,  56  Ala.  246  ;  28  Am.  Bep.  771. 

"  Hoffbauer  ».  Davenport,  &c.  E.  Co., 
52  Iowa,  342  ;  Bordeaux  v.  Erie  E  Co.,  8 
Hun  (N.  Y.),,579  ;  Chicago,  &c.  E  Co.  v. 
Parks,  18  111.  460 ;  Chieago.'&o.  R.  Co.  v. 
Flagg,  43  111.  364  ;  Crocker  v.  New  Lon- 
don, &c.  R.  Co.,  24  Conn.  249.  In  Swan  v. 
Manchester,  &c.  H.  Co.,  132  Mass.  116, 
42  Am.  Rep.  432,  the  table  of  prices  for 
fare  on  a  railroad  authorized  the  ticket- 
seller  at  D.  to  make  a  discount  of  fifteen 
cents  for  passengers  who  purchased  tickets 
to  L.,  the  advertised  fare  being  sixty-five 
cents.     The  plaintiff,  who  desired  to  take 
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expelled  from  the  train  ;i  and  if  he  pays  only  from  one  station  to 
another,  he  may  be  compelled  to  pay  the  additional  rate  at  each  sta- 
tiou.*  If,  however,  the  passenger  has  paid  the  ticket-fare,  the  con- 
ductor must  return  the  amount  to  him  hefore  he  can  lawfully  expel 
him  from  the  train  ;  ^  and  if  the  passenger  is  expelled,  and  then  the 
money  is  returned  to  him,  the  expulsion  is  unlawful.*  No  right 
exists  to  charge  additional  fare  upon  the  train,  when  the  ticket- 
fare  equals   the  amount   which,  by  statute,  the    company  is  en- 


passage  from  D.  to  L.,  went  to  the  ticket- 
office  after  the  time  for  the  -departure  of 
the  train  as  advertised  had  expired,  but 
there  Jwas  sufficient  time  to  purchase  if  the 
ticket-seller  had  been  in  the  office,  but  he 
had  only  remained  there  up  to  the  adver- 
tised time.  The  plaintiff  then  took  passage 
withoat  a  ticket,  and  refusing  to  pay  more 
than  the  price  asked  at  the  ticket-office, 
was  ejected  from  the  train  by  the  conduc- 
tor, who  demanded  the  full  fare.  It  was 
held  that  the  ejection  was  justifiable.  The 
court  said  :  "  It  has  been  held  in  a  few 
cases  that  the  offer  to  cany  passengers  at 
a  less  rate  if  tickets  were  purchased,  was 
in  the  nature  of  a  proposal,  like  other  pro- 
posals to  enter  into  a  contract,  dependent 
for  its  acceptance  upon  the  compliance 
with  its  condition  ;  that  it  might  be  with- 
drawn at  any  time ;  that  closing  the  office 
for  the  sale  of  tickets  was  such  withdrawal; 
and  that  the  offer  carried  with  it  no  obli- 
gation on  the  part  of  the  company  to  open 
an  office  or  to  keep  such  office  open  for  any 
length  of  time,  it  being  merely  an  offer  to 
make  the  deduction  if  the  tickets  shonld 
be  procured.  Crocker  v.  New  London  R. 
Co.,  24  Conn.  249  ;  Bordeaux  v.  Erie  K. 
Co.,  8  Hun  (N.  Y.),  579.  In  a  much 
larger  number  of  cases,  and  with  much 
better  reason,  it  has  been  held  that  where 
the  railroad  undertakes  to  conduct  its 
business  by  means  of  tickets,  whether  it 
requires,  as  it  may,  the  possession  of  a 
ticket  as  a  prerequisite  to  entering  its" 
cars  or  whether  it  offers  a  deduction. from 
the  regular  or  advertised  rate  to  one  who 
shall  procure  a  ticket  in  advance,  it  is  a 
part  of  Its  duty  to  afford  a  reasonable 
opportunity  to  obtain  its  tickets.  St. 
Louis,  &o.  R.  Co.  V.  South,  48  111.  176  ; 
Jeffersonville  E.  Co.  v.  Rogers,   88  Ind. 


116  ;  Indianapolis  E.  Co.  v.  Rinard,  46 
id.  293  ;  Du  Laurans  v.  St.  Paul  E.  Co., 
15  Minn.  49.  Adopting  on  this  part  of  the 
case  the  rule  most  favorable  to  the  plain- 
tiff, he  was  afforded  a  fair  and  reasonable 
opportunity  to  obtain  a  ticket.  The  delay 
of  the  train  did  not  enlarge  his  rights,  nor 
would  it  entitle  him  to  insist  that  at  the 
station  whence  he  was  to  start,  the  office  of 
the  ticket-seller  should  not  be  closed  until 
its  arrival.  The  plaintiff  having  no  right 
to  insist  on  being  carried  for  the  price  of  a 
ticket,  and  declining  to-  pay  the  regular 
fare,  was  properly  excluded  from  the  train. 
The  exclusion  from  the  train  took  place 
at  W.,  a  atatioti  between  D.  and  L. 
While  the  train  was  stopping,  plaintiff  un- 
dertook to  purchase  a  ticket  from  W.  to  L. 
for  the  purpose  of  continuing  his  journey 
on  the  same  train,  and  tendered , the  ticket- 
seller  at  W.  money  therefor,  which  was 
accepted  by  the  ticket-seller  ;  but  he,  on 
learning  the  circumstances,  refused  to  sell 
the  ticket,  and  tendered  back  the  money, 
which  plaintifiF  refused  to  accept,  and  the 
train  left  W.  without  plaintiff.  It  was 
held  that  the  refusal  to  sell  the  ticket  was 
justifiable."  Stone  ».  Chicago,  &c.  R. 
Cor,  47  Iowa,  82 ;  O'Brien  ».  N.  Y.  Cen- 
tral R.  Co.,  80  N.  Y.  236. 

1  Illinois  Central  R.  Co.  ».  Nelson,  59 
111.  110  ;  State  ».  Gould,  53  Me.  279. 

2  Chicago,  &c.  E.  Co.  v.  Parks,  18 
111.  460.  , 

'  Du  Laurans  v.  St.  Paul,  &c.  R.  Co., 
15  Minn.  49  ;  Bland  t>.  Southern  Pacific 
R.  Co.,  55  Cal.  570  ;  36  Am.  Rep.  50  ; 
Freidenrich  v.  Baltimore,  &c.  E.  Co.,  63 
Md.  201. 

*  Bland  v.  Southern  Pacific  B.  Co.,  55 
Cal.  570;  36  Am.  Rep.  50. 
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'  titled  to  charge,  aud  in   such  case   only  the   ticket-fare  ,  need   be 
tendered.^ 

The  company  is  bound  to  sell  tickets  to  all  who  apply  for  them 
provided  the  applicants  are  not  improper  persons  to  be  carried.  The 
siale  must  be  without  discrimination,  and  mandamus  may  be  had  to 
compel  the  Company  to.  sell  the  petitioner  a  ticket  on  the  same 
terms  extended  to  others.^ 

Sec.  361.  Expulsion  of  Passengers.  —  We  have  already  seen  that 
a  railway  company  may  refuse  to  receive  certain  classes  of  persons 
as  passengers  ;  *  and  it  is  equally  true  that  a  person  who  has  entered 
one  of  its  trains  as  a  passenger  may,  under  certain  circumstances,  be 
expelled  therefrom, —  as,  drunken  ai)d  disorderly  persons,  or  others 
whose  conduct  or  appearance  is  such  as  is  calculated  to  operate  as  a 
serious  annoyance  to  other  passengers,  or  is  disgusting.*  But  slight 
intoxication  not  seriously  affecting  the  passenger's  conduct  will  'not 
justify  expulsion  or  even' a  refusal  to  carry.^  The  exercise  of  this 
right,  for  such  causes  however,  is  always  attended  with  risk  tO'  the 
company,  and  should  never  be  exercised  except  where  the  proof  of 
misconduct,  etc.,  is  full  and  complete.     It  must  always  be  exercised. 


1  Smith  V.  Pittsbiirgli,  &c,  E.  Co.,  23 
Ohio  St.  10. 

*  Atwater  o.  Delaware,  &c.  E.  Co.,  48 
N.  J.  L.  55.  See  also  Lamson  v.  Bail- 
road  Co.,  1  Interst.  Com.  Comm'n  Eep. 
147.  Cmnpare  Spoiford  v.  Boston,  &c.  E.' 
Co.,  12g  Mass.  326.  A  discrimination  in 
favor  of  drummers  or  commercial  travellers, 
on  the  ground  .that  they  are  supposed  to 
create  freight  traffic  for  the  road  is  not 
justifiable!  Larrison  b.  Railway  Co.,  1 
Interst.  Com.  Comm'n  Eep.  147. 

*  It  by  no  means  follows  that  because 
the  company  may  rightfully  refuse  to 
receive  a  person  as  carrier  it  may  expel 
him  after  the  journey  has  begun.  See 
this  adverted  to  aiite,  §  297  ;  Pearson  v. 
Duane,  4  Wall.  (U.  S.)  605. 

*  Railway  Co.  v.  Valleley,  32  Ohio  St. 
345;  McClplland  v.  Louisville,  &c.  R.  Co., 
94  Ind.  276  ;  18  Am.  &  Eng.  E.  Cas.  260  ; 
Peavey  v.  Georgia,  &c.  R.  Co.,  81  Ga. 
485 ;  Vinton  v.  Middlesex  E.  Co:,  11  ' 
Allen  (Mass.),  304  ;  Mnrphy  v.  Union  p. 
Co.,  118  Mass.  228  ;  Thurston  v.  Union 
Pac.  E.  Co.,  4  Dill.  (U.  S.)  321  (may  re- 
fuse to  carry  gambler)  ;  ante,  §  297.  The 
company  has  a  right  to  remove  any  person 
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wrongfully  on  the  train,  and  in  such  cases 
no  liability  attaches  unless  the  right  is , 
exercised  in  an  unreasonable  or  unlawful 
manner.  Lake  Shore,  &c.  R.  Co.  v.  Pierce, 
47  Mich.  277  ■  Shelton  v.  Lake  Shore,  &c. 
R.  Co.,  29  Ohio  St.  214;  post,  §'364., 
In  Lemont  v.  Washington,  &c.  R.  Co.,,  1 
Mackay  (D.  C),  180,  46  Am.  Eep.  238,  it 
was  held  that  a  jierson  who  is  unable  to 
sit  up,  and  is  sick  to  vomiting  in  a  horse- 
car,  may  lawfully  be  expelled  from  the  car. 
But  the  court  admitted  that  this  rule 
would  not  be  applicable  on  a  steam-railway. 
'  Pittsburgh,  &c.  R.  Co.  v,  Vandyne, 
57  Ind.  576  ;  ante,  §  297.  An  intoxicated 
passenger  who  advises  other  passengers 
not  to  pay  their  fare  is  guilty  of  disorderly 
conduct,  and  the  conductor  of  the  train 
may,  after  tendering  him  such  "  propor- 
tion of  the  fare  he  has  paid  as  the  distance 
he  then  is  from  the  jilaee  to  which  he  has 
paid  his  fare  bears  to  the  whole  distance 
for  which  he  has  paid  his  fare,"  remove 
him  from  the  train,  and,  unless  unneces- 
sary force  is  used,  the  cotapany  incurs  no 
liability  on  account  of  such  removal. 
Baltimore,  &c.  E.  Co.  v.  McDonald,  68 
Ind.  316. 
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with  due  regard  to  the, safety  of  the  person  expelled ;  where  sick  or 
intoxicated  passengers  are  expelled  it  must  be  at  such  a  time  and 
place,  apd  under  such  conditions,  as  not  to  endanger  their  health  or 
safety.^ 

A:  passenger,  who  is  guilty  of  gross  misconduct,,  either  by  insulting 
or  assaulting  other  passengers  or  the  conductor,  or  who  uses  vile  or 
profane  language  in  the  car,  or  who  threatens  to  assault  other  pas- 
sengers or  the  conductor,  may  lawfully  be  expelled  from  the  train.'' 
So  also  a  passenger  may  be  expelled  who  refuses  to  comply  with:  the; 
reasonable  regulations  of  the  company.*  But  a  railway  train  is 
legally  open  to  passengers  of  all  grades. and  classes  who  deport  them- 
selves properly,  and  comply  with,  the  reasonable  regulations  of  the 
company ;  and  no  one  has  a  right  to  expect  or  require:  that  all  per- 
sons who  are  carried  therein  shall  be  above  reproach  in  a  moral  or 
social  sense,  or  that  their  attire  or  personal  appearance  shall  be  such 
as  is  adapted  to  drawing-room  use,  but  only  that  their  conduct,  attire, 
and  appearance  shall  be  decent,  and  not  such  as  to  disgust  the  eyes 
of  persons  of  ordinary  sensibilities,  or  the  moral  sensibilities  of  per- 
sons whose  sensibilities  in  that  respect  are  of  an  ordinary  class.  The 
reputation  of  a  passenger,  however  bad,  so  long  as  he  conducts  him- 
self properly,  affords  no  ground  for  expelling  him  from  the  train. 
The  spirit  of  our  institutions  and  form  of  government  does  not 
uphold  the  exercise  of  such  unwarrantable  powers,  or  permit  them 
to  be  conferred  upon  irresponsible  persons,  to  act  at  their  own 
pleasure  and  determine  arbitrarily  whether  a  person  is  or  is  not  a 

1  Atchison,  &o.  R.  Co.  si.  Weber,  33  vulgar  and  indecent  language  will  not  jus- 
Kan.  543  ;,  52  Am.  Eep.  548  ;  21  Am.  &  tify  expu1sion,i  unless  it  is  in  a  tone  so 
Eng.  R.  Cas.  418.  As  to  the  company's  loud  as  to  be  heard  by  other  passengers, 
duty  to  sick  or  intoxicated  passengers,  see  Chicago  City  E.  Co.  v.  Pelletier,  134  111. 
post,  §  362.     See  also  ante,  §  318  a.  120. 

2  Pittsburgh,  &c.  R.  Co.  v.  Van  Houten,  »  In  an  action  for  an  unlawful  expul- 
48  Ind.  90.  Thus,  where  a  passenger  on  a  sipn,  the  defence  was  that  plaintiff  refused 
street-car,  without  reasonable  provocation,  to  pay  the.  additional  fare  required  of  pas- 
angrily, calls  the  conductor  a  liar,  in.  the  seugers  who  had  with  them  packages  too 
presence  and  hearing  of  the  other,  passen-  large  to  be  carried  on  the  lap  without  in- 
gers,  he  is  guilty  of  disorderly  conduct  commoding  others,  ffeld,  that  it  was  for 
which  will  warrant  his  expulsion.-  Eads  the  jury  to  determine  whether  two  parcels 
V.  Metropolitan  R.  Co.,  43  'Mo.  App.  20  by  24  inches  in  size  were  within  the 
536.  So,  where  he  refuses,  in  profane  and  purview  of  the  regulation  requiring  the 
vulgar  language,  to  pay  proper  fares,  extra  fares.  Evidence  as  to  the  number 
Louisville,  &c.  B.  Co.  v.  Johnson,  92  of  passengers  in  the  car  at  the  time  is  ad- 
Ala.  204  ;  9  So.  Rep.  269.  Or,  where  he  missible  as  showing  whether  or  not  other 
uses  profane  language,  whether  addressed  passengers  were  incommoded.  .Morris  v 
to  the  conductor  oi;  npt.  Chicago,  &c.  R.  Atlantic  Ave.  R.  Co.,  116  N.  Y.  552;  22 
Co.  V.  Griffin,  68  111.  499.    But  the  use  of  N.  E.  Rep.  1097. 
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proper  person  to  be  convey ed:  in' a  public  vehicle.  Eeputation  and 
character  are  of  too  much  value  to  be  sacrificed  or  injured  by  any 
such  summary  proceeding,  and  the  wisdom  of  the  decision  last 
referred  to  cannot  be  successfully  questioned. 

A  carrier  of  passengers  may  rightftiUy  exclude  a  passenger  whose 
conduct' at  the  time  is  annoying,  or  whose  reputation  for  misbehavior 
is  so  notoriously  bad  that  it  furnishes  a  reasonable  ground  to  believe 
that  the  person  will  be  offensive  to  other  passengers ;  but  the  social 
penalties  of  exclusion  of  unchaste'  woinen  from  hotels,  theatres,  and 
other  public  places  cannot  be  imported  into  thelaw  of  common  car- 
riers, nor  can  the  carrier  classify  his  passengers  according  to  their 
respective  reputations  for  chastity,  whether  they  be  men  or  women.^ 
Therefore  where  a  woman  was  excluded  from  the  "  ladies'  car"  be- 
cause she  was  of  notoriously  bad  character,  and  the  defendant  carrier 
pleaded  a  reasonable  regulation  authorizing  the  exclusion,  and  that 
the  plaintiff  came  within  it,  the  court  held  that  it  was  a  mixed  ques- 
tion of  law  and  fact  as  to  whether  the  regulation  was  reasonable  or 
not,  to  be  submitted  to  the  jpy,  on  proper  instructions  by  the  court, 
and  that  it  would  not  be  determined  on  -demurrer.^  The  motion  for 
new  trial  was  overruled,  and  a  verdict  of  $3,000  for  the  expulsion  of 
the  plaintiff  sustained.*  It  would  be  ill-advised  and  extraordinary 
to  confer  upon  railway  conductors  the  power  to  determine  whether 
or  not  a  female  passenger  was  a  chaste  or  unchaste  person,  or  whether 
or  not  a  reputation  which  attached  to  her  in  that  respect,  was  so 
notorious  as  to  justify  her  expulsion  or  exclusion  from  railway  trains 
merely  on  account  of  such  reputation;  and  it  is  to  be  hoped  that' 
such  extraordinary  legislation  will  not  find  general  favor  in  the 
States  of  this  country.  The  power  of  removal  from  the  trains  for 
extreme  misconduct,  etc.,  upon  the  trains,  seems  to  be  quite  sufficient 
for  all  humane  or  practical  purposes,  without  establishing  a  tribunal 
of  "  one  "  to  act  both  as  judge  and  jury,  to  determine  arbitrarily  and 
without  responsibility  whether  or  not  a  person's  reputation  in  cer- 
tain respects  is  such  as  to  deprive  him  of  the  right  to  travel  in 
public  vehicles,  —  and  thus  to  ostracise,  if  not  virtually  to  outlaw 
him. 

A  person  who  refuses  to  pay  his  fare  or  to  shbw  his  ticket' when 

1  Brown  v.  .Memphis,   &c.   R.  Co.,  5         ^  Brown  v.  Memphis,  &c.    E.   Co.,  i 
Fed.  Rep.  499  ;  1  Am.  &  Eng.  R.  Cas.    Fed.  Hep.-  37^ 

247.  «  Brown   v.    Memphis,  &e.  R.  Co.,  7 

Fed.  Rep.  51. 
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demanded  by  the  conductor,  from  that  time  becomes  a  trespasser, 
and  may  be  removed  from  the  train  ;  ^  and  the  same  is  also  true  where 
the  rules  of  the  company  require  all  passengers  to  purchase  a  ticket 
before  entering  the  cars,  and  forbid  the  conductors  from  taking  money 
for  fares  ;  a  passenger  who  neglects  to  supply  himself  with  a  ticket 
may  be  removed  from  the  car  although  he  tenders  his  fare  in  money .^ 
So  whete  a  person  is  wrongfully  in  possession  of  his  ticket,  although 
ignorant  of  that  fact,  as  where  he  innocently  purchased  it  with 
counterfeit  money,  he  may  be  ejected  from  the  train  unless  he  rec- 
tifies the  wrong  upon  demand.^  The  same  rule  prevails  where  in 
paying  his  fare  to  the  conductor,  the  latter  through  mistake  gives 
the  passenger  back  too  much  change ;  unless  he  rectifies  the  mistake 
when  called  upon  to  do  so,  he  may  be  expelled.* 


1  Pittsburgh,  &c.  R.  Co.  v.  Van  Honten, 
48  Ind.  90;  Stone  v.  Chicago,  &o.  R.  Co., 
47  Iowa,  82  ;  29  Am.  Rep.  458  ;  Hibbari 
V.  N.  Y.  Cent.  E.  Co.,  15  K.  Y.  455  ; 
Bennett  v.  New  York  Cent.  R.  Co.,  5  Hun 
(N.  Y.),  589 ;  affirmed,  69  N.  Y.  594  ;  35 
Am.  Rep.  250 ;  Swan  v.  Manchester,  &c. 
R.  Co.,  132  Mass.  116  ;  42  Am.  Rep.  432. 
But  in  such  cases  the  passenger  must  al- 
ways be  allowed  a  reasonable  time  in  which 
to  produce  his  ticket  or  to  pay  the  fare. 
Louisville,  &c.  R.  Co.  v.  Fleming,  14  Lea 
(Tenn.),  128  ;  18  Ani.  &  Eng.  R.  Cas.  347; 
ante,  §  350.  A  person  has  no  right  to 
a.  passage  upon  a  ticket  which  has  been 
punched  so  as  to  indicate  that  it  has  once 
been  used,  nor  where  it  has  been  so  muti- 
lated as  to  render  it  impossible  to  deter- 
mine whether  it  has  been  used  or  not. 
Thus,  where  a  passenger  attempted  to  travel 
upon  a  train,  offering  a  ticket  that  was 
void  by  reason  of  having  a  hole  punched 
in  it,  and  was  ejected  from  the  cars  three 
or  four  miles  from  a  station,  it  was  held 
that  while  the  passenger  might  have  been 
ejected  at  a  regular  station,  the  company 
had  no  right  to  «jeot  him  at  any  other 
point,  and  having  done  so,  were  liable,  but 
that  $1,000  damages  was  excessive  ;  and  a 
verdict .  for  that  amount  was  set  aside. 
Terre  Haute,  &c.  R.  Co.  v.  Vanatta,  21  111. 
188 ;  74  Am.  Dec.  96 ;  Chicago,  &o.  R. 
Co.  V.  Peacock,"  48  111.  253.  A  railway 
company  owned  and  operated  two  tracks 
from  S.  to  R.,  one  of  which  was  longer 
than  the  other,  and   the  fare  upon  the 


longer  route  was  forty-five  cents  more  than 
upon  the  other.  A'passenger,  having  pur- 
chased a  ticket  for  the  short  route,  insisted 
upon  riding  upon  the  long  route  without 
payings  the  extra  fare ;  the  conductor 
punched  his  ticket,  but  put  him  off  at  the 
next  station.  *  It  was  held  that  the  ticket 
was  not  destroyed  by  being,  punched,  and 
that  the  conductor  had  a  right  to  expel 
the  passenger  upon  his  refusal  to  pay  the^ 
fare.  Adwin  v:  N.  Y.  Central  R.  Co.,  60 
Barb.  (N.  Y. )  590.  Where  a  passenger 
offered  a  worthless  piece  of  paper,  claim- 
ing to  be  a  pass,  and  refused  to  pay  fare 
or  leave  the  train,  the  servants  of  the  com- 
pany had  a  right  to  remove  him  from  the 
train  at  a  regular  station,  and  to  use  the 
necessary  force  for  the  purpose.  Chicago, 
&c.  R.  Co.  V.  Herring,  57  111.  59. 

2  McCarthy  i>.  Dublin,  &c.  Ry.  Co.,  5 
Ir.  Rep.  C.  L.  244  ;  Lane  v.  East  Tenn. 
R.  Co.,  5  Lea  (Tenn.),  124. 

*  Memphis,  &c.  R.  Co.  v.  Chastine,  54 
Miss.  503.  See  also  Bishop  on  Contracts, 
§  692. 

*  Thus,  a  passenger  who  had  not  pro- 
cured a  ticket  previously  to  entering  the 
train,  handed  the  conductor  a  $10  bill  to 
pay  his  fare  of  $6.20;  in  making  the 
change  the  conductor  handed  him  $5  too 
mrich.  Upon  the  demand  of  the  conduc- 
tor that  the  mistake  be  corrected,  M.  re- 
fused, and  declined  to  examine  his  change 
to  ascertain  if  the  conductor's  claim  of 
mistake  was  correct.  When  he  had  ridden 
as  far  as  the  payment  made  entitled  him 
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A  passenger  cannot  excuse  himself  from  paying  his  fare,  when 
demanded,  by  the  circumstance  that  he  had  not  then^decided  how 
far  he  would  go  or  at  what  station  he  would  stop.  Thus,  the  plain- 
tiff got  upon  the  train  without  a  ticket,  and  when  his  fare  was 
demanded,  declined  to  pay  at  the  time,  on  the  ground  that  he  had 
not  yet  made  up  his  mind  how  far  he  would  go.  The  conductor 
demanded  of  him  .that  he  should  pay  to  some  place  on  the  line.  On 
his  refusal,  the  train  was  stopped,  aiid  as  he  was  being  put  off,  he 
tendered  a  twenty-dollar  gold-piece  and  offered  to  haive  two  dollars 
out  of  it,  that  being  the  fare  to  C.  The  conductor,  however,  insisted 
on  expelling  him  from  the  train.  It  was  held  that  the  action  of  the 
conductor  was  justifiable.^ 

Where  a  passenger  has  purchased  a  ticket  and  applies  for  passage, 
the  employds  of  a  railway  company  have  no  discretion,  but  are  bound 
to  carry  him  according  to  the  terms  of  the  ticket.  If  the  holder  of 
the  ticket  deports  himself  properly,  the  company  has  no  right  to 
refuse  the  ticket,  or,  so  long  as  he  deports  himself  properly,  to  eject 
him  from  the  train  before  reaching  the  station  named  in  the  ticket.^ 
And  it  is  the  duty  of  the  agents  to  ascertain  whether  a  passenger 
has  purchased  a  ticket,  before  ejecting,  him  from  the  cars  ;  and  their 
'negligence  in  this  respect  cannot  be  pleaded  or  urged  as  a.  defence, 
nor  considered  in  mitigation  of -damages.  If  it  afterwards  turns  out 
that  the  passenger  had  a  ticket,  then  no  matter  how  much  the  agent 
was  mistaken,  nor  how  Honestly  he  may  have  believed  that  the 
passenger  bad  not  paid  for  his  ticket,  or  how  little  force  was  used 
in  ejecting  the  passenger,  the  act  was  nevertheless  unlawful  and 
wrong ;  and  for  any  injury  which  the  passenger  received  on  account 
of  such  expulsion  he  is  entitled  to  full  compensation  in  damages.* 

In  an  action  for  damages  against  a  railroad  company  for  ejecting 

to  ride  he  was  directed  to  leave  the  train,  'tor's  failure  to  demand  the  difference  until 

and  'did  so.     It  was  held  that,  having  the  a  station  has  heen  passed  does  not  consti- 

means.  at  hand  to  determine  whether  or  tute  a  waiver,  even  if  he  had  authority  to 

not  the  mistake  had  heen  made,  and  fail-  make  sjich  a  waiver.    Wardwell  «.  Chi- 

ing  to  use  them,  he  was  not  entitled  to  cago,  &o.  R.  Co.,  46  Minn.  514  ;  49  N. 

damages    for  expulsion  from    the  train.  "W.  Rep.  206,  qualifying  Du  Laurans  v. 

McCarthy  v.  Chicago,  &c;  R.  Co.,  41  Iowa,  St.  Paul,  &c.  R.  Co.,  15  Minn.  49  ;  2  Anl. 

432.     Where  the  conductor  collects  too  Eep.  202. 

little  fare  from  a  pas.sengerwho  has  had  an  i  Fulton  v.  Grand  Trunk  Ey.  Co.,  17 

opportunity  to  get  a  ticket  but  failed  to  do  TJ.  C.  Q.  B.  428. 

so,  and  afterwards  discovers  his  mistake,  "  Churchill  v.  Chicago,  &o.  R.  Co.,  67 

he  may,  within  a  reasonable  time,  require  111.  390. 

passenger  to  pay  the  difference,  and  on  his  '  Quigley  v.  Central  Pacific  R.  Co.,  11 

failuie  to  do  so  may  expel  him,     ConduG-  Nev.  350. 
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the  plaintiff  from  .the  defendant's  cars,  evidence  that  a  friend  of  the 
plaintiff  offered  to  pay  the  amount  olaimed  by  the  conductor,  while 
the  latter  was  attempting  to  put  the  plaintiff  off  the  train  for  refusal 
to  pay  his  fare,  was  held  not  to  be  proper  evidence  to  show  that  the 
plaintiff  was  from  that  time  entitled  to  remain  on  the  train,  notwith- 
standing such  refusal  to  pay  in  the  first  instance.  But  evidence  that 
the  plaintiff  had  made  an  ineffectual  attempt  to  procure  a  ticket  be- 
fore entering  the  train,  although  incompetent  to  show  his  right  to  re- 
main on  the  cars  without  payment  of  fare,  would  be  proper,  in  order 
to  show  Ms  good  faith  in  getting  aboard  without  his  ticket,  and  as  a 
part  of  the  res  gesixe}  In  a  Texas  case,  a  passenger  purchased  a 
ticket  from  one  not  the  agent  of  the  road,  which  was  issued  by  one 
who  was  the  general  ticket-agent  of  another  railway  company.  The 
agent  issuing  the  ticket  was  authorized,  by  custom  among  railroads, 
only  to  issue  tickets  .of  a  certain  prescribed  form.  The  ticket  pur- 
chased was  not  of  the  prescribed  form,  and  on  being  presented  was 
not  accepted  by  the  conductor,  who  ejected  the  passenger  from  the 
car  after  the  train  had  proceeded  a  few  miles  from  the  station,  on  his 
.refusing  to  pay  his  fare  as  a  passenger.  On  appeal  by  the  railway 
company  from  a  judgment  for  $750  damages  against  it,  it  was  held 
that,  the  ticket  having  been  issued  by  one  who  at  most  occupied 
to  the  defendant  company  the  relation  of  special  agent,  the  pas- 
senger purchased  the  ticket  at  his  own  periL  The  ticket  when 
presented  being  detached  from  the  stub,  and  having  printed  on  it 
the  words  "  not  good  if  detached,"  the,  conductor  acted  properly  in 
rejecting  it.'^ 

A  passenger  who  presents  to  the  conductor  a  "stock  pass "  from 
the  railroad  company,  which  entitles  him  to  return  on  its  road  with- 
out payment  of  fare,  can  recover  damages  sustained  by  him  when  so 
returning,  caused  by  his  expulsion  from  the  cars  by  the  conductor 
for  non-payment  of  the  fare,  —  although  no  physical  force  was  used, 
and  the  conductor  acted  under  an  honest  .misunderstanding  of  the 
rules  of  the  company  in  regard  to  such  passes ;  and  although  the 
passenger  stated  his  intention  to  stop  at  a  station  short  of  that  to 
which  his  pass  entitled  him  to  retiirn.s    In  a  New  York  case,  the 

'  Perkins  u.  Missouri,  &c.  E.  Co.,  55  »  Graham   v.   Pacific  R.  Co.,  66  Mo. 

Mo.  201.     See  J^ouisvUk,   &c.  R.  Co.  r.  536.    Where  the  plaintiff  purchased  an  ex- 

Flemmg,  14  Lea  (Tenn.),  128  ;  18  Am.  &  cursion-ticket  with  the  printed  condition, 

Eng.  K.  Gas.  347  ;  post,  p.  1679.  "  Goo^  this  day  only  on  all  trains,  except 

-■  Houston,  &c.  K.  Co.  v.  Ford,  53  Tex.  the  Boston  express  trains,"  and  was  ex- 

°  *■  pelled  from  the  Boston  express  train  for 
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plaintiff  purchased  from  defendant  at  Patoliogue  an  excursion-ticket 
to  Brooklyn  which  read,  "  Good  until  three  days  after  date.  Excur- 
•siob'^ticket,"  and  on  the  same  rode  to  Brooklyn.  On  the  following 
day  he  totfk  a  train  fVom  Brooklyn,  which  arrived  at  Babylon  late  at 
night,  and 'did  not  connftct  with  any  train  for  Patchogue.  He  drove 
to  the  next  station  east,  remained  there  over  night,  and  in  the  morn- 
ing took  a  train  for  Patchogue,  from  which  he  was  without  violence 
ejected  by  the  conductor,  in  compliance  with  a  regulation  of  the 
company  providing  that  stop-over  checks  should  not  be  given  on 
excursion-tickets.  It  was  held  that  the  company  was  authorized  to 
remove  him,  and  that  he  was  not  entitled  to  recover ;  that  the  plain- 
tiff, under  his  contract  with  the  company,  could  only  demand  a 
cohtinuous  pas^e.^ 

A  passenger  holding  a  ticket,  the  limitation  of  which  has  expired, 
canript  insist  that  the  conductor  shall  take  it,  in  violation  of  a  regu- 
lation of  the  company  requiring  the  conductor  to  demand  train-fare 
of  pe;;sons  without  tickets,  although  he  may  have  an  understanding 
or  (3ontract  With  the  station-agent  of  whom  the  ticket  was  purchased, 
that  it  would  be  received  after  the  time  limited  on  the  face  of  it; 
and  on  the  refusal  -to  pay  the  fare,  ejection  from  the  train  was  not 
wrongful.  And  the  measure  of  damages,  in  a  suit  for  a  breach  of  the 
alleged  contract,  is,  in  the  absence  of  proof  of  any  special  damage  by 
delay,  oflly  the  price  of  the  extra  fare  demanded  and  paid  for  trans- 
iportation  to  the  place  of  destination  .^ 

non-payment  cff  fare,  it  was  held  ^hat  he  was  prima  facie  evidence  of  ownership  ; 
had  no  cause  of  action.  Nolan  v.  New  and  that  the  failure  of  the  plaintiff  to  sign 
York,  &c.  il.  Co.,  41  N.  Y.  Super.  Ct.  'his  name  to  the  contract  on  the  ticket, 
541.  there  being  no  evidence  that  he  had  been 
1  Teriy  v.  Flushing,  &c.  R.  Co.,  13  re(iuested  to  do  so,  did  not  invalidate  it, 
Hun  (N.Y.),  359.  -In  the  case  of  Gregory  as  the  signature  was  merely  a  mode  of 
».  Burlington,  &c.  E.  Co.,  10  Neb.  250,  identifying  the  purchaser ;  and  that  the 
G.  a  resident  of  liincoln,  Nebraska,  pur-  riilesand  regulations  of  the  company  could 
chased  in  Chicago  a  land-exploring  ticket,  not  be  pleaded  as  an  excuse  for  not  per- 
With  coupons  attaehed,  to  Lincoln  and  re-  ,  •forming  an  express  contract ;  that,  even  if 
turn,  of  an  agent  of  the  B.  &  il.  B.  Co.  the  ticket  was  obtained  by  false  represen- 
in  Nebraska,  for  $23.75,  the  regular  fare  Utions,  the  contract  was  voidable,  not 
■toTincoln  being  $18.75.  The  ticket  con-  void,  and  the  company  could  not  retain 
tained  provisions  that  it  was  to  be '  used  the  excess  over  regnlaV  fare,  and  refuse  to 
only  by  the  purchaser,  who  was  to  sign  his  perform  the  contract ;  nor  would  the  fail- 
name  to  the  same  whenever  requested  to  '  nre  of  the  agent  to  require  the  purchaser 
do  so  "by  t"he  conductors  of  the  train.  It  to  sign  the  contract  invalidate  the  ticket, 
was  held  that  a  resident  of  the  State,  if  he  notwithstanding  these  rules,  if  the  com- 
"made  no  misrepresentations  in  purchasing  pany  retained  the  consideration.  Gregory 
the  same,  coiild  .purchase  and  use  such  a  -  v.  Burlijigton,  &c.  R.  Co.,  10  Neb.  250. 
ticket,  but  no  one  but  the  purchaser  could  ^  Hall  ».  Memphis,  &e.  R.  Co.,  15  Fei 
use  it,  and  that  possession  of  the  ticket  Rep.  57. 
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A  person  on  a  train  refusing  to  produce  a  ticket  or  pay  his  fartj, 
subsequently  changing  his  mind,  and  tendering  full  fare,  would  be 
entitled  to  continue  his  journey  on  the  train.  But  if  the  refusal  be 
accompanied  by  improper  conduct,  whereby  the  conductor'  is  com- 
pelled to  stop  the  train  for  the  purpose  of  putting  him  off,  he  may 
forfeit  such  right ;  and  the  conductor,  using  proper  discretion,  may 
remove  him  notwithstanding  a  tender  of  full  fare  is  then  made.' 
But  this  rule  is  subject  to  the, exception  that  if  the  circumstances 
of  the  refusal  of  the  passenger  to  pay  are  not  such  as  make  him 
_strictly  a  trespasser,  —  that  is,  where  the  refusal  to  comply  with  the 
conductor's  demands  is  made  through  an  honest  misunderstanding  as 
.to  his  rights,  and  is  not  captious  nor  accompanied  with  abusive  or 
insolent  language  or  action,  —  a  tender  of  the  fare  at  any  time  before 
an  actual  eviction  from  the  train  reinstates  him  as  a  passenger,  and 
he  cannot  be  lawfully  expelled.^    Thus,  a  passenger  who  gets  upon 


1  Gould  V.  Chicago,  &o.  R.  Co.,  18 
Fed.  Rep.  156  ;  Hoffbauer  i).  Dellii,  &e.  R. 
Co.,  52  Iowa,  342;  35  Am.  Rep.  278; 
Louisville,  &c.  R.  Co..  v,  Harris,  9  Lea 
(Tenn.),  180;  16  Am.  &  Eng.  Rep.  Gas. 
.374 ;  Thomas  v.  Geldart,  4  P.  &  B.  (N. 
B.)  93  ;  O'Brieir  v.  New  York  Central  R. 
Co.,  80  N.  Y.  236  ;  Nelson  v.  Longlsland 
R.  Co.,  7  Huh  (N.  Y.),  140;  Farwell  v. 
Grand  Trunk  R.  C».,  15  U.  C.  C,  P.  427  ; 
Shedd  V.  Troy,  &c.  R.  Co.,  40  Vt.  88  ; 
Wentz  V.  Erie  R.  Co.,  '3  Huu  (N.  Y, ),  241  ; 
Briggs  V.  Grand  Trunk  R.  Co.,  24  U.  C.  Q. 
B.  570 ;  Boston,  &o.  R.  Co.  v.  Proctor,  1 
Allen  (Mass. ),  267  ;  79  Am.  Dec.  729  ; 
Lillis  V.  St.  Louis,  &o.  R.  Co.,  64  Mo. 
464  ;  27  Am.  Rep.  255  ;  Sherman  v.  Chi- 
cago, &c.  R.  Co.,  40  Iowa,  45  ;  Powell 
V.  Pittsburgh,  &o.  R.  Co.,  25  Ohio  St. 
70;  Railroad  Co.  v.  Skill  man,  39  Ohio 
St.  444  ;  13  Am.  &  Eng.  R.  Gas.  31  ;  Peo- 
l)le  V.  Jillson,  3  Park.  Cr.  Rep.  (N.  Y.) 
234  ;  Pease  v.  Delaware,  &o.  R.  Co.,  101 
N.  Y.  367  ;  54  Am.  Rep.  609  ;  26  .^ra.  & 
Eng.  R.  Cas.  185  ;  Hibbard  v.  New  York, 
&u.  R.  Co,,  15  N.  Y.  455  ;  Atchison,  &o. 
R.  Co.  V.  Dwelle,  44  Kan.  394  ;  44  Am.  & 
Eng.  R,  Cas.  402  ;  Pickens  v.  Richmond, 
&c.  R.  Co.,  104  N.  C,  812  ;  10  8.  E. 
Rep.  556.  "  The  right  to  refuse  to  trans- 
port the  plaintiff  further  and  eject  him 
from  the  train  would  be  an  idle  and.  use- 
less exercise  of  legal  authority  if  the  party, 
who  had  hitherto  refused  to  perform  the 


contract  by  paying,  his  fare  when  duly  de- 
manded, could  immediately  re-enter  the 
cars  and  claim  the  fulfilment  of  the  origi- 
nal contract  by  the  defendant."  Gkay, 
J.,  in  O'Brien  v.  Boston,  &c.  R.  Co.,  15 
Gray  (Mass.),  23  ;  77  Am.  Dec.  347. 

■^  Louisville,  &c.  R.  Co.  v.  Hams,  9  Lea 
(Tenn.),  180;  16  Am.  &  Eng.  R.  Cas. 
374;  O'Brien  v.  N.  Y.  Cent.  R.  Co.,  SO 
N.  Y.  236  ;  1  Am.  &  Eng.  R.  Cas.  259  ; 
Nelson  v'.  Long  Island  R.  Co.,  7  Hun  (N. 
Y.),  140.  In  such  cases  the  conductor 
should  not  insist  on  an  immediate  expul- 
sion, but  should  allow  the  passenger  a  rea- 
sonable time  in  which  to  obtain  the  fare 
from  his  friends  on  the  train  or  to  make 
some  such  arrangement.  Clarke  v.  Wil- 
mington, &o.  R.  Co.,'  91  N.  C.  506 ;  18 
Am.  &  Eng.  R.  Cas.  366.  The  passenger's 
refusal  must  not  be  too  long  persisted  in 
by  him,  and  he  must  show  clearly  his 
honest  intent ;  there  is  strong  authority 
for  the  view  that  the  passenger's,  motive  or 
intent  is  immaterial  in  such  cases,  and 
that  after  the  train  has  been  stopped,  or 
nearly  so,  it  is  too  late  to  tender  com- 
pliance with  the  conductor's  demands  no 
matter  how  honestly  the  passenger  had 
acted  in  refusing.  Atchison,  &c.  R.  Co. 
V.  Dwelle,  44  Kan.  394  ;  44  Am.  &  Eng. 
R.  Cas.  402  ;  Stone  v.  Chicago,  &o.  R.  Co., 
47  Iowa,  82  ;  29  Am.  Rep,  458  ;  Marshall 
V.  Boston,  &c.  R.  Co.,  145  Mass.  164 ;  31 
Am.  &  Eng,  E,  Cas,  18, 
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the  cars  of  a  railroad  company  in  good  faith,  in  iguorance  of  the  fact 
that  a  tax-certificate  would  not  pay  his  fare,  having  no  intention  to 
impose  upon  the  carrier,  cannot  be,  treated  as  a  mere  trespasser  ;  but 
on  failure  or  refusal  to  pay  his  fare,  -after  request  and .  after  reason- 
able opportunity  allowed  to  comply,  he  may  be  ejected  or  put  off  the 
the  cars  by  the  conductor ;  but  if  before  eviction  another  person 
offers  to  pay  the  fare,  the  carrier  is  bound  to  receive  it  and  convey 
the  passenger.^  But  where  the  refusal  to  pay  is  such  that  the  pas- 
senger bebomes  a  trespasser,  he  cannot,  after  the  bell  is  rung  to  stop 
the  trail),  reinstate  himself  as  a  passenger  by  an  offer  to  pay  his 
fare.^    So  when  a  passenger  has  been  ejected  from  the  train,  and 


1  Louisville,  &c.  B.  ,Cp.  v.  Garrett,  8 
Lea  (Tenn.),  438;  ,41  Am.  Rep.  640;  3 
Am.  &  Eng.  E.  Cas.  316  ;  South  Carolina 
B.  Co.  V.  Nix,  68  Ga.  572.  A  railway 
company  as  a  carrier  is  entitled  to  receive, 
its  fare  as  a  condition  precedent  to  carrying 
passengers ;  but  when  this  is  paid  or  otiered 
to  be  paid,  the  duty  is  imperatik'e  on  the 
carrier,  where  no  legal  objection  to  the 
passenger  exists.  An  offer  to  pay  the  fare 
of  a  passenger  by  a  third  party  while  the 
conductor  is  on  his  way  out  with  the  pas- 
senger, and  before  actual  ejection,  must  be 
accepted  by  the  conductor,  and  ejection 
after  such  offer  is  unlawful  where  there  is 
no  captious  or  fractious  or  vexatious  refusal 
to  pay,  but  only  an  inability  growing  out  of 
a  mistake.  Gail'ett  v.  Louisville,  &c,  B. 
Co.,  8  Lea  (Tenn.),  438;  41  Am.  Eep. 
640  ;  O'Bjien  v.  New  York  Cent  R.  Co., 
80  N.  Y.  236.  An  actual  tender  of  the  fare 
demanded,made  before  the  train  is  stopped, 
cannot  be  rightfully  refused  by  the  con- 
ductor no  matter  who  makes  it.  Ham  v. 
Delaware,  &c.  Canal  Co.,  142  Penn.  St. 
617  ;  21  Atl.  Eep.  1012.  Where  a  pas- 
senger tenders  a  railway  conductor  a  cer- 
tain amount  of  fare  to  be  carried  to  a 
certain  station,  which  is  less  than  the  rate 
fixed  by  the  company,  saying  he  will  pay 
no  more,  and  the  conductor  retains  enough 
to  take  the  passenger  to  an  intermediate 
station  and  returns  the  balance,  the  pas- 
senger will  have  the  right,  on  reaching 
such  intermediate  station,  to  pay  the  fare 
demanded  frojn  that  point  to  the  place  of 
his  destination,  and  upon  his  offering  to 
;pay  the  same  he  cannot  rightfully  be  put 
off  the  train.  Cliijago,  &c.  R.  Co.  v.  Bryan, 


90  111.  126.  If  a  passenger  is  ejected  from 
a  train  for  failure  to  pay  his  fare,  and  after 
the  train  is  in  motion  he  tenders  it,  the 
conductor  is  not  bound  to  stop  the  train 
to  receive  his  fare  and  take  him  on  board  ; 
but  if  the  tender  were  made  while  the  train 
was  standing  still,  the  conductor  was  bound 
to  receive  the  fare  and  admit  the  passen- 
ger. '  South  Carolina  B.  Co.  v.  Nix,  68 
Ga.  572. 

2  Hoffbauer  v.  Delhi,  &c.  E.  Co.,  52 
Iowa,  342 ;  35  Am.  Bep.  278  ;  Hani- 
son  V.  Fink,  42  Fed.  Bep.  787  ;  supra, 
n.  1,  p.  1678.  But  where  the  train  is 
stopped  at  a  regular  station,  at  which  it 
would  have  stopped  any  way,  if  the  passen- 
ger before  he  is  ejected  offers  to  pay  the  fare, 
it  should  be  accepted.  The  contrary  rule 
applies  only  where  the  train  is  stopped 
expressly  to  put  him  off.  Toledo,  &c. 
E.  Co.  V.  -Wright,  68  Ind.  586 ;  34  Am. 
Eep.  277.  In  O'Brien  v.  New  York  Cen- 
tral B.  Co.,  80  N.  Y.  233,  1  Am.  &  Eng. 
B.  Cas.  259,  an  action  by  a  passenger  for 
his  wrongful  ejection  from  one  of  defend- 
ant's trains,  for  refusal  to  pay  as  much 
fare  as  was  demanded  by  the  conductor,  it 
appeared  that  the  train  had  stopped  at  a 
regular  station,  and  not  for  the  sole  pur- 
pose of  putting  plaintiff  off.  Before  he  was 
ejected,  the  plaintiff  and  other  persons  in 
his  behalf,  after  the  train  was  stopped, 
offered  to  pay  t])e  fall  amount  of  .fare  de- 
manded. It  was  held  that  evidence  of  this 
fact  was  admissible  on  behalf  of  the  plain- 
tiff. If  the  stoppage  had  been  made  for 
the  sole  purpose  of  putting  the  plaintiff  off, 
and  he  had  rendered  it  necessary  by  a 
fractious  refusal  to  pay  the  extra  fare,  he 
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purchases  a  ticlcet  from  the  point  at  which  he  has  been  ejected,  and 
attempts  to  re-enter  the  train,  he  must  pay  fare  from  the  point  at 
which  he  first  entered  the  train,  before  he  can  insist  on  being  carried 
forward  on  the  same  train.^ 

But  in  all  cases  where  a  passenger  is  expelled  for  not  having  a 
tidket,  it  must  appear  that  he  had  reasonable  opportunity  to  secure 
one,2  and  if  he  has  not  had  such  opportunity  he  cannot  be  expelled, 
nor  can  he  be  compelled  to  pay  the  extra  fare  usually  demanded  of 
passengers  Who  pay  on  the  train.^  If  he  is  on  the  train  without  a 
ticket  however,  he  cannot  insist  on  the  train's  being  stopped  long 
enough  at  a  station  for  him  to  secure  one.* 


woald  not  have  been  entitled  to  insist  on 
continuing  his  trip  after  having  occasioned 
such  an  inteiTuption.  But  the  statiob 
being  a  regilUr  stopping-place  of  the  train, 
if,  before  being  ejected,  be  or  others  in  his 
bnhalf  offered  to  pay  the  full  fare,  the  con- 
ductor should  have  accepted  it.  The 
hypothetical  case  put  oHter  by  the  court 
arose  and  was  decided  in  Hoffbauer  v. 
Delhi,  &c.  K.  Co.,  52  Iowa,  342  ;  36  Ani. 
Eep.  278.  The  oars  were  stopped  to  eject 
the'passen'ger,  when  he  tendered  the  pro- 
per fare,  but  it  was  refused,"  and  he  was 
put  off.  This  was  sustained.  The  court 
said  :  "  The  rule  that  a  passenger  may  test 
the  regulations  of  the  conipany  and  the 
firmness  df  the  conductor  by  refusing  to 
pay  full  fare,  and  still  save  himself  from 
expulsion  by  tendering  full  fare  after  ex- 
pulsion hod  commenced,  is  not  only  un- 
called for  for  the  just  protection  of  the 
recusant  passenger,  but  would  tend  to  en- 
courage a  practice  ■which,  if  indulged  in, 
would  interfere  with  the  convenience  of 
the  conipany,  and  the  despatch  and  quiet 
to  which  other  passengers  are  Entitled. 
In  Stone  v.  Chicago,  &c.  E.  Co.,  47  Iowa, 
82,  29  Am.  Eep.  458,  where  the  passenger 
was  ejected  at  a  regular  station  for  non- 
payment of  fare,  and  then  purchased  a 
ticket  to  the  desired  point,  he  could  not 
demand  re-admission  to  tile  same  train 
without  paying  the  disputed  fare  for  the 
unpaid  distance.  In  Geoi^,  &c.  E.  Gb. 
V.  Asmore,  88  Ga.  529,  IS  S.  E.  Eep.  l6, 
the  rule  is  Said  to  be  that  if  the  passenger 
liad  aright  to  refuse  condnotor's  demand 
he  is  entitled,  on  offering  compliance,  to 
be  carried  'ahhough  the  train  may  have 


been  stepped  in  order  to  expel  'him.  But 
if  his  refusal  was  wrongful  he  is  not  entitle 
to  continue  his  journey  on  that  train  upon 
tendering  the  amount  conductor  had  de- 
manded. The  case  of  South  Carolina  E. 
Co.  ».  Nix,  68  Ga.  572,  was  reviewed  and 
limited.  This  rule  is  applied  in  Ward  v. 
N.  Y.  Cent.  E.  Co.,  56  Hun  (N.  Y.),  268. 

1  Stone  V.  Chicago,  &c.  E.  Co.,  47 
Iowa,  82 ;  29  Am.  Eep.  458  ;  State  iS. 
Campbell,  33  N.  J.  L.  309 ;  Swan  v. 
Manchester,  &c.  E.  Co.,  132  Mass.  116; 
42  Am.  Eep.  432  ;  O'Brien  v.  Boston,  &c. 
R.  Co.,  15  Gray  (Mass.),  20;  77  Am. 
Dec.  347 ;  O'Brien  v.  N.  Y.  Centml  E. 
Co.,  80  N.  Y.  238  ;  Nelson ».  Long  Island 
E.  Co.,  7  Hun  (N.  Y.),  140. 

2  See  SKpra,  §  360,  where  this  subject  is 
examined. 

»  Hall  V.  So.  Carolina  B.  Co.,  25  S.  C. 
564.  And  if  the  company  fails  to  comply 
with  the  statute  requiring  the  office  to  be 
kept  open  for  a  specified  time  before  trains, 
the  passenger  need  not  show  that  he  applied 
for  a  ticket  during  that  time,  Missouri 
Pac.  E.  Co.  V.  McClannahan,  66  Tex. 
530  ;  1  S.  W.  Eep.  576.  Passenger  boarded 
the  train  at  a  flag-station  and  piaid  conduc- 
tor fare  to  the  next  regular  station,  the  con- 
ductor assuring  him  that  he  could  get  a 
ticket  there.  When  he  arrived  there  the 
ticket-office  was  closed  and  he  was  not  able 
to  get  a  ticket.  Held,  that  he  could  not  be 
compelled  to  pay  more  than  the  regular 
ticket-rates  from  there  on  to  his  destirta- 
tion.  Georgia  E.,  &c.  Co,  v.  Murden,  86 
Ga.  434  ;  12  S.  E.  Rep.  630. 

*  Easton  «.  Waters  (Tex.  App.),  16  S. 
W.  Rep.  540. 


SEC.  862.]  PLACE  OF  BEMOVAL.  1681 

A  conductor  upon  the  defendant's  train  removed  therefrom  the 
plaintiff's  intestate,  who  had  failed  to  produce  a  ticfeet  when  re- 
C[uired,  and  who  had  no  money  to  pay  his  fafe.  There  was  evidence 
tending  to  show  that  the  intestate  had  bought  and  lost  his  ticket,  and 
before  he  was  expelled,  one  of  his  companions  tendered  the  fare  to 
the  conductor,  iwho  refused  to  receive  it,  demanding  a  ticket.  The 
intestate,  who  was  very  much  intoxicated,  was  put  off  the  train  in  a 
cut  about  twenty  feet  deep.  He  pi-oceeded  in  the  direction  of  his 
home  for  a  quarter  of  a  mile  or  more,  when  he  lay  or  fell  down  and 
was  run  over  and  killed,  about  fifteen  minutes  later,  by  the  train  of 
another  company  which  had  the  right  to  run  its  cars  over  the  de- 
iendant's  road.  It  was  held  that,  as  the  intestate  was  wrongfully 
removed  from  the  train,  the  question  as  to  whether  his  death  was  or 
was  notdirectly  traceable  to  such  removal  should  have  been  left  to 
the  juTy,  and  that  the  court  erred  in  non-suiting  the  plaintiff.^ 

Sec.  362.  Place  of  Removal.  —  Except  in  oases  where  the  statute 
provides  that  a. passenger  Shall  only  be  expelled  at  a  regular  station, 
or  near  a  dwelling-house,  the  question  as  to  whether  he  was  properly 
expelled  at  any  point  is  one  of  fact,  to  be  determined  by  the  circum- 
stances. "The  passenger  who  refuses  to  pay  fare  is  from  that 
moment  an  intruder  and  wrongfully  on  the  train.  He  has  no  law- 
ful right  to  be  carried  to  the  next  station."  ^    But  in  the  case  of  a 

i^Guy  V    New  York,  &c.  R.  Co.,  30  lateatnight;  the  condition  of  flie  country, 

Hun  (N.  Y;),  399.  whether  thickly  or  sparsely  settled ;  the 

^  Jeffersonville,  '&o.  E.  Co.  v.  Rogers,  character  of  the  weather,  whether  pleasant 
28  Ind.  1  ;  92  Am.  Dec.  276 ;  s.  o.  36  or  inclement,  etc.  etc.  The  rules  of  law, 
Ind.  116;  10  Am.  Rep.  108;  Toledo,  &c.  as  well  as  the  dictates  of  humanity,  require 
R.  Co.  ».  Wright,  68  Ind.  586;  34  Am.  that  the  ejection  shall  occur  at  such  place 
Eep.  277  ;  Brown  v.  Chicago,  &c.  R.  Co.,  and  he  conducted  in  such  manner  as  not 
51  Iowa,  235;  Haley  u.  Chicago,  &o.  B.  unreasonably  to  expose  the  party  to  danger, 
Co.,  21  Iowa,  15  ;  Chicago,  &c.  E.  Co.  v.  But  as  a  rule  of  law  we  do  not  think  a 
JBoyer,  1  Brad.  (111.)  472.  Railroad  Co.  v.  railroad  company  can  be  held  liable-simply 
Skillman,  39  Ohio  St.  444;  Magee  v.  for  ejectipg  a  recusant  passenger  at  a  point 
Oregon,  &c.  R.  Co.,  .46  Fed.  Rep.  734  lemote  from  a  station  if  in  other  respects 
(expulsion  from  a  boat)  ;  Hall  I).  Memphis,  he  is  not  subjected  to  an  unreasonable 
&o.  R.  Co.,  15  Fed.  Eep.  57  ;  9  Am.  &  flanget."  Brown  v.  ChicagOi  &c.  R.  Co., 
Eng.  R.  Cas.  348,;  Rudy  o.  Bio  Grande,  51  Iowa,  238.  "  In  the  case  of  a  trespasser 
&c.  TL.  Co.  i(Utah,  1892),  80  Pac.  Eep.  366.  on  the  train,  — thatis,  a  person  wrongfully 
"The  mere  fact  .of  remoteness  from  the  upon  it,  as  whei'e  he  enters  it  intending 
station  is  not  material.  In  exercising  the  hot  to  pay  the  fare  when  properly  de- 
right  of  ejection,  -reasonable  and  ordinary^  manded,  —  the  ■  conductor  is  not  required 
care  should  be  employed.  i-In  sdetermining  to  put  him  off  *t  one  place  rather  than 
whether  such  aare  has  been  exercised,  all  another,  provided  he  do  not  wantonly  ex- 
the  circumstances  should  bei«onsidered  :  as  pose  him  to  peril  of  serious  personal  injury, 
the  physical  condition  of  the  person  With  that  qualification,  he  may -put  him 
taected;  the  time,  •whether  in  daylight  or  off  at  a  place. ortier  than  a  -station, -and  is 
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person  who  is  by  reason  of  any  infirmity  unable  to  travel,  or  find  his 
way  from  the  point  where  he  is  put  off  to  a  dwelling-house  or  town; 
or  if  a  person  is  put  off  the  train  at  a  point  remote  from  habitations 
at  a  time  when  the  weather  is  so  inclement  as  to  render  it  unsafe  or 
inhuman  to  do  so,  —  the  company  would  be  liable  therefor.  Thus, 
in  a  recent  case  in  Kent,ucky,^  the  plaintiff  while  intoxicated  got  ou 
the  defendant's  railway  train,  and  refusing  or  failing  to  pay  his  fare, 
was  put  off  by  the  conductor  in  the  snow,  and  by  exposure  to  the 
cold  was  severely  frozen  and  lost  several  of  his  toes  and  fingers.  A 
recovery  was  maintained.^  In  most  of  the  States  the  statute  makes 
provision  that  the  removal  shall  be  made  at  a  regular  station,  or  near 
a  dwelling,  etc. ;  and  in  such  case,  the  statute  must  be  complied  with 
or  the  removal  will  be  unlawful.^  In  Indiana,  where  the  statute 
provides  that  a  person  refusing  to  pay  his  fare,  the  conductor,  etc., 
"  may  put  him  out  of  the  cars  at  any  usual  stopping-place,"  it  is  held 
that  this  is  merely  a  permissive  and  not  a  peremptory  statute,  and 
that,  as  the  right  to  expel  exists  independently^  of  the  statute,  it  does 
not  prevent  the  company  from  putting  out  the  passenger  at  any 
other  point.*     But  in  Texas,  under  a  similar  statute,  it  was  held  that 


not  required  to  consider  his  mere  conven- 
ience. Wyman  v.  Northern  Pac.  R.  Co., 
34  Minn.  210."  Hardenburgh  v.  St.  Paul, 
&o.  R.  Co.,  39  Minn.  4.  But  one  ianot 
a  trespasser  when  he  has  a  ticket  but  re- 
fuses to  surrender  it  until  the  conductor 
furnishes  him  a  seat.  Hardenburgh  v. 
Northern  Pac.  E.  Co.,  39  Minn.^  4. 

'  Louisville,  &c.  E.  Co.  o.  Sullivan, 
81  Ky.  624  ;  16  Am.  &  Eug.  E.  Cas.  390. 

'  See  also  as  upholding  the  same  views, 
Atchison,  &c.  B.  Co.  v.  Weber,  33  Kan. 
543  ;  52  Am.  Rep.  543  ;  21  Am.  &  Eng. 
B.  Cas.  418  ;  Connolly  v.  Crescent  City 
B.  Co.,  41  La.  An.  57 ;  37  Am.  &  En'g. 
B.  Cas.  117  (street-oar  conductor  mistaking 
ppilepsy  for  drunkenness)  ;  Paddock  v. 
Atchison,  &c.  R.  Co.,  37  Fed.  Eep.  841 
(passenger  suffering  from  infectious  dis- 
ease) ;  Hall  V.  So,  Car.  R.  Co.,  28  S.  C. 
261  ;  34  Am.  &  Eng.  R.  Cas.  311.  But 
the  company  is  not  liable  for  the  death  of 
an  expelled  passenger  caused  by  his  being 
run  over  by  another  train  after,  hia  expul- 
sion, where  his  intoxication  was  not  suffi- 
cient to  destroy  consciousness,  and  the 
place  where  he  was  put  off  was  familiar  to 
him  and  nut  dangerous  except  to  persons 


unnecessarily  going  on  the  track.  Louis- 
ville, &o.  E.  Co.  V.  Johnson,  92  Ala.  304 ; 
9  So.  Eep.  269.  Compare  Atchison,  &c. 
R.  Co.  V.  Weber,  33  Kan.  543;  52  Am. 
Eep.  543.  See  also  ante,  §  318  a;  Vankirk 
V.  Penn.  R.  Co.,  76  Penn.  St.  66  ;  18  Am. 
Rep.  404  ;  Galena  v.  Hot  Springs  R.  Co., 
13  Fed.  Rep.  116. 

»  Texas,  &c.  E.  Co.  v.  Casey,  52  Tex. 
112  ;  Hobbs  b.  TexaS,  &c.  R.  Co.,  49  Ark. 
357  ;  34  Am.  &  Eng.  R.  Cas.  268  ;  Illinois 
Cent.  E.  Co.  v.  Sutton,  42  111.  438 ;  Illi- 
nois Cent.  R.  Co.  v.  Whittemore,  43  111. 
420  ;  Baldwin  z>.  Grand  Trunk  R.  Co.,  64 
N.  H.  596  ;  37  Am.  &  Eng.  R.  Cas.  126 ; 
Stephen  v.  Smith,  29  Vt.  160  ;  Nichols  v. 
Union  Pac.  E.  Co.  (Utah),  27  Pac.  Rep. 
893.  The  California  Civil  Code  (§  487) 
provides  that  the  expulsion  shall  be  "  at  a 
usual  stopping-place  or  near  a  dwelling- 
house."  See  Wright  v.  California  Cent. 
R.  Co.,  78  Cal.  360. 

*  Toledo,  &c.  R  Co.  «.  Wright,  68  Ind. 
586  ;  34  Am.  Eep.  277.  The  conductor  is 
not  obliged  to  expel  the  passenger  at  the 
first  station  reached  after  the  right  to  expel 
has  lieen  acquired.  He  may  allow  passen- 
ger to  travel  on  to  any  station  not  beyond 


SEC.  363.]  MANNEE   OF  REMOVAL.  1683 

a  person  could  qnly  be  ejected''  at  a  place  where  passengers  are  re- 
ceived ;  that  a  place  at  which  trains  sometimes  stopped  for  wood 
and  water  was  not  a  proper  place  for  expulsion,  and  that-  a  person 
expelled  at  such  a  place  might  recover  damages  therefor.^ 

Sec.  363.  Manner  of  Removal.  —  The  conductor  and  servants  of 
a  railway  company  have  a  right  to  use  all  the  force  necessary  to^ 
remove  a  passenger  from  the  train  who  has  forfeited  his  right  to  re- 
main there,  and  no  more.  The  same,  rule  prevails  in  this  respect 
as  exists  relative  to  the  removal  of  persons  from  one's  dwelling,  and 
if  the  force  used  is  excessive,  or  brutal,  or  if  there  is  anj''  unneces- 
sary rudeness,  the  company  is  responsible  therefor.*  To  every  per- 
son on  the  train,  whether  he  is  lawfully  there  or  a  mere  trespasser, 
the  company  owes  a  measure  of  duty  and  is  bound  to  refrain  from 
inflicting  upori  him  a  wilful  injury/and  it  must  answer  in  damages 
for  any  excessive  or  unnecessary  exercise  of  its  right  to  eject,  or  for 
its  exercise  in  an  unlawful  manner.^  In  a  Wisconsin  case,*  the  com- 
pany had  set  apart  a  car  for  the  exclusive  use  of  ladies  unattended  by 
gentlemen,  and  the  plaintiff  being  unable  to  find  a  seat  elsewhere  on, 
the  train,  except  in  the  smoking-car,  went  into  the  ladies'  car,  with- 
out objection  from  any  one,  in  which  there  were  >  many  vacant  seats, 
and  when  about  to  occupy  one  of  these,, without  having  been  first 
requested  to  leave  the  car,  was  rudely  and  violently-  seized  by  the 
defendant's  brakeman,  and  forcibly  thrust  from  the  car  to  the  plat- 
form ;  the  train  was  then  crossing  a  river,  though,  from  the  construc- 
tion of  the  platform,  the  peril  to  the  plaintiff  from  that  circumstance 
was  slight;  the  assault  was  committed  in  the  "presence  of  a  number 
of  ladies  and  gentlemen ;  the  plaintiff's  cane  and  a  ring  on  one  of 
his  fingers  were  broken,  and  the  broken  ring  cut  the  fiinger  to  the 
bone,  making  a  ragged  wound ; '  the  back  of  one  of  his  hands  was 

hie  destination  and  expel  him  at  any  one  lage  in  which  a  depot  is  located.     Illinois 

of  them  he  chooses  ;  such  conduct  does  not  Cent.  E.  Co.  v.  Latimer,  128  111.  163. 
amount  to  a  waiver  of  the  right  to  expel.  ^  Galena  v.  Hot   Springs  R.  Co.,   13 

Lake  Erie,  &c.  R.  Co.  v.  Mayo  (Ind.  App.),  Fed.  Rep.  11,6  ;  State  v.  Ross,  26  N.  J.  L. 

80  N.  E.  Rep.  1106.     And  the  company  224  j  Coleman  v.  New  York,  &c.  R.  Co., 

is  never  hound  to  consult  the  convenience  106  Mass.  160  ;  Gt.  Western  R.    Co.   v. 

of  the  party  whom  it  has  a  right  to  eject.  Miller,  19  Mich.  305. 
Atchison,  &o.  R.  Co.  v.  Gants,  38  Kan,         *  Eads  w   Metropolitan  R.  Co.,  43  Mo. 

608  ;  34  Am.  &  Eng.  R.  Cas.  290.  App.  536  ;  Columbus,  &c.  R.  Co.  v.  Powell, 

1  Texas,  &o.  R.  Co.  w.  Casey,  52  Tex.  40    Ind.    37;    Pennsylvania    R.    Co.    v. 

112.  In  Illinois,  it  is  held  that  a  "  regular  Toomey,  91  I*enn.  St.  256  ;  1  Am.  &  Eng. 

station,"  as  used  in  the  statute,  means  a  R.  Cas.  61 ;  ante,  §  298. 
place  where  passenger  trains  usually  stop         *  Bass  ».  Chicago,  &c.  R.  Co.,  39  Wis. 

for  the  purpose  of  receiving  or  discharging  636  ;  36  id.  450 ;  17  Am.  Rep.  495. 
passengers,  and  not  merely  a  townor  vil- 
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lacerated  or  bruised  so  that  blood  flowed  from  the  wound;  and  one 
arm  was  somewhat  bruised,  and  showed  extravasation,  for  three  weeks 
thereafter.  Under  instructions  which  did. not  alb w  exemplary  dam^ 
ages,  the  plaintiff  had  a  verdict  and  judgment  for  $4,500,  which  was 
held  excessive.  But  upon  a  new  trial  it  was  heldi  that  as  the  injury 
w.as  one  which;  in  an  action  against  the  hrakeman,  would*  sustain  a 
verdict  for  exemplary  damages,  if  the  company  ratified  his  act  it  was 
likewise  liable  for  such  damages.^  In  a  New  York  case,  a  brakeman 
was  stationed  by  the  defendant  at  the  entrance  to  one  of  its  passen- 
ger-cars, with  orders  to  notify  gentlemen  not  in  charge  of  ladies  that 
such  car  was  reserved  for  ladies,  and  direct  them  to  cars  forward. 
The  plaintiff  entered  the  car  after  receiving  such  notice,  and  was 
ejected  therefrom  with  undue  force,  and  was  seriously  and  perma- 
nently injui*ed.  It  was  held  that,  although  the  brakeman,  in  remov- 
ing the  plaintiff,  exceeded  the  orders  given  him  byuaing.undue  force, 
yet  the  presumption  was  that,  in  doing  it,  he  was  acting  within  the 
scope  of  his  authority,  and  a  refusal  to  non-suit  the,  plaintiff  on  the 
ground  that  he  was  not,  was  proper.^ 

The  rule  seems  now  to  be  that  a  public  carrier  of  passengers  is  re- 
sponsihlefor  all  injuries  to  its  passengers  resulting  from  the  acts  of  Us 

1  Bass®.  Chicago,  &c.  R.  Co.,  42  Wis.  it  must  be  done  in  a  decent  manner, 
664  ;  17  Am.  Rep.  495.  and  with  discretion.     If  the  expulsion  is 

2  New  York  Central  R.  Co.  v.  Peek,  70  made  with  undue  foroei  or  under  circum- 
N.  Y.  587.  If  a  conductor  approaches  stances  which  show  brutality,  it  cannot  be 
a  passenger  with  a  drawn  revolver  and  justified.  Thus,  a  female  passenger  pur- 
commands  him  to  leave  the  train,  he  is  chased  a  ticket  for  a  passage  from  Kansas 
gijilty  of  a  gross  outrage,  especially  when  City  to  Utica.  She  exhibited  her  ticket 
the  passenger  has  shown  no  such  resist-  to  the  baggage-master,  who  checked  her 
ance  as  to  justify  such  a  course.  Indeed,  baggage  to  that  point,  and  was  assisted  to 
it;  may  be  said  that,  with  or  without  a  boHrd  the  train  by  the  company's  servant, 
deadly  weapon,  a  conductor  has  no  right  .  and  was  not  informed  by  any  of  them  that 
to  compel  a  passenger  to  leave  the  train  the  train  did  not  stop  at  that  station, 
by  threats  of  bodily  harm,  especially  when  Upon  the  arrival  of  the  train  at  a  station 
it  is  in  motion.  Galena  v.  Hot  Springs  R.  some  miles  from  Utica,  she  was  told  by 
Co.,  13  Fed.  Rep.  116.  But  where  a  ser-  the  conductor  to  get  off,  and  upon  her  re- 
vant  does  draw  a  deadly  weapon  upon  a  fusal  to  do  so,  he  used  profane  and  threat- 
passenger  it  is  competent  for  the  com-  ening  language  to  her,  and  the  brakeman, 
pany  to  show  that  the  train  has  been  sent  by  him,  took  her  little  girl,  thereby 
boarded  in  that  locality  on  previous  occa-  compelling  her  to  follow  with  her  baby, 
sions  by  roughs  and  confidence  men,  who  and  leave  the  train  at  nine  o'clock  at 
had  attacked  the  servant,  for  the  purpose  night,  where  she  was  compelled  to  remain 
of,  explaining  why  he  was  armed,  espeo-  in  the  dark  and  cold  for  half  an  hour  until 
iaily  where  exemplary  damages,  are  claimed  the  freight  train  came  along.  She  was 
on  account  of  the  use  of  such,  weapon,  made  sick  by  the  exposure.  The  court 
Chicago,  &o.  R.  Gn.  v.  Roger,  1  Brad,  held  that  she  was  entitled  to  recover  ex- 
(111.)  472.  While  a  passenger  may  be  ex-  emplary  damages.  Hicks  ».  Hannibal,  &o. 
pelled  for  non-payment  of  fare,  etc.,  yet  R.  Co.,  68  Mo.  829. 
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servants  malieiov^.or  otherwise,  anel,' though  committed  outside  the  scope^ 
of  their  efnploymenti^  Therefore,  the  conductor  being  the  executive; 
agent  of  the  company,  and  invented  with  authority  to  expel  passen- 
gers, it  follows  that  the  company  is  liable  for  all  his.  wrongful  acts 
committed  against  the  passenger  in  expelling  him,^  and  this  even 
though  he  may  act  in^  excess  of  or  directly  contrary'to  his  orders.* 
Passengers  cannot  be. subjected  to  insult  and  injury,  and  the  com- 
pany be  allowed  to  escape  on  the  ground  that  its  agent. acted  beyondi 
his  authority.  Such  a  doctrine,  would  prevent  recovery  for  any; 
wrongful  expulsion. 

In  every  case  the  train  must  be  at  a  fuU  stop  when  the  expulsion 
is  made ;  *  an  action  may  be  sustained  against  the  company  for  for- 


1  Cracker  v.  CJhicago,  &d,  E.  Co.,  36 
Wis.  657 ;  W-innegar  o.  Central  Pass.  B. 
Co.,  15  Ky.  547  ;  34  Am.  &.  Eng.  R.  Cas. 
462  (assault.on  passenger  by  street-car 
driver)  ;  Stewart  v.  Brooklyn,  &ic.  B.  Co., 
90  N.  Y.  588  ;  ,43  Affi.Kep.  185  ;  12  Am., 
&  fing  B.  Gas,  127  ;  Wabash,  &c.  E.  Co. 
V.  Eeutor,  104  111.  296  ;  9  Am.  &  Eng.  E.. 
Cas.  264;  Chicago,  &c.  E.  Cp.  v.  Flexman, 
103  111.  546 ;  42  Am.  Bep.  33  ;  8  Am.  & 
Eng.  Gas,  354  ;  ante,,%  315. 

2  Hoffman  v.  New  York,  &c.  E.  Co., 
87  N.  Y.  25  ;  41  Am.,  Bep,  37  ;  4  Am.  & 
Eng.  R., Cas!  537  ;  Kline  v.  Central  Pao. 
R.  Co.,  37  Gal.  400 ;  Terre'  Haute,  &c.  B. 
Co,  V.  Fitzgerald,  47  Ind.  79  ;  Columbus, 
&c.  E.  Co.  V.  Powell,  40  Ind.  37 ;  Bams- 
den  V.  Bpstqn,;&c.  E.  Co.,  104  Mass.  117f 
Holmes  ».  Wakefield,  12  Allen  (Mass.), 
580  ;  Sanford  n.  Eighth  Ave.  E.  Co.,  23N. 
Y.  343  ;  80  Am.  Dec.  282 ;  Higgins  v. 
Watervliet,  &o.  Co.,  46  N,  Y.  23  ;  7  Am. 
Bep.  293  ;  Bounds  v.  Delaware,  &c.  R.  Go, 
64  N.  Y.  129;  affirming  3  iHun,  329  ; 
Hamilton.!).  Third  Ave.  R.  Co.,  13  Abb. 
Pr.  N.  «.  (N.  Y. )  318  ;  44  How.  Pr.  (N. 
Y.  (294  ;  Healey  v.  City  Pass.  E.  Co.,  28 
Ohio  St.  23 ;  Pennsylvania  E,  Co.  v.  Van- 
diver,  42  Penn.  St.  365.  "There,  is  no 
authority  which,  wrpuld  exempt  the  com- 
pany from  some  amount  of.  responsibility 
for  any  wrongful  expulsion  of  a  passenger 
by  a  conductor.  He  represents,  them'  [the 
company]  in  the  whole  management,  of  his 
train,  ,an4,  thepower  to  do  any  serious  mis- 
chief is  chiefly  derived  from  their  vesting 
him,  with  the  control  of  this  large  agency. 
He  occupies  the  same  position  as. the  mas- 


ter of  a  ship  and  his..  .  .  action- musk  be., 
regarded  as  doUe  in  the  line  of  his  employ- 
ment." Campbell,  J.,,  speaking  for.  the 
court  in  Great  Western  B.  Co.  «.  Miller, 
19  Mich.  805.  See  also  Southern  Kansas 
E.  Co.  D.  Rice,  38  Kan.  398;  34  Am.  & 
Eng.  E.  Cas.  316 ;  Trayers  v.  Kansas  Pac. 
B.  Co.,  63  Mo.  421  (judicial  notice  taken 
of  conductor's  employment  and  its  scope). 

*  Eads  V.  Metropolitan  E.  Co.,  48  Mo. 
App,  536;  Moore  v.  Fitchburg,  &c.  R.  CiD., 
4  Gray  (Mass.),  465  ;  Chicago,  &c.  Ei,  Co. 
V  Bryan,  90  111.  126 ;  Chicago  City  R. 
Co.  ».  Pelletier,  134 IH.  120;  Philadelphia, 
&o.  E.  Co,  V.  Derby,  14  How.  (U.  S.).  468; 
Heening  c.  Pullman  Palace.  Car  Co.,  20 
Fed.  Bep.  100 ;  18  Am.  &■  Eng.  R;  Cas. 
379  ;  Bayley  v.  Manchester,  &e.  R.  Co., 
L.  E.  7  C.  P.  415  ;  S.lVIoak's  Bep.  148  ; 
4  id.  384.  See,  however,  Pennsylvania 
Co.  V.  Toomey,  91  Penn.  St.  256;  1  Am. 
&.  Eng.  E.,Oas.  461.  And  without. regard 
to  the  original  liability  of  the .  compiany  it 
certainly  becomes  responsible,  for  such  acts 
of  its  servants  as  it  expressly  pr,  impliedly 
ratifies  or  sanctions.  And  the  reteiitibn 
of,  the, wrong-doer,  or  his  promotion,  with 
knowledge  of.  his  pi'evious  condnot»  is 
strong  evidenciB  of  such  ratification.  Per- 
kins V.  Missouri,  &c.  E.  Co.,  55  Mo.  201  ; 
Goddard  ».  Grand  Trunk  E.  Co.,  57  Me. 
202;  2  Am.  Bep.  39.  Contra^  .as .to  pre» 
sumption  created  by  retention.  Edolman 
V.  St.  Louis  Transfer  Co.,  3  Mo.  App.  504; 
Williams  v.  PuiUman  Car  Co.,  40  iLa^.An. 
87 ;  33  Am.  &  Eng  E.  Cas.  407. 

*  Fell  w.  Northern  Pac.  E.  Co.,  44  Fed. 
Kep.-248;  Kansas  City  R,  Co.  v.  Kelly, 
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cibly  expelling  even  a  disorderly  passenger  from  a  train  in  motion, 
though  no  special  injury  was  occasioned  thereby.* 

Sec.  364.  Damages  for  Wrongful  Expulsion.  —  The  cases  arising 
in  this  connection  are  of  two  classes  :  those  in  which  the  company 
had  no  right  to  expel,  and  those  in  which  the  right  existed  but  was 
exercised  in  a  wrongful  maimer,  A  third  class  may  exist  in  which 
the  expulsion  was  both  wrongful  in  itself  and  wrongfully  carried 
out.  In  the  first  class  of  cases  the  expelled  passenger  is  entitled  to 
recover  all  the  damages  sustained  in  consequence  of  the  expulsion,^ 
and  this  includes  compensation  for  the  insult  and  humiliation  neces- 
sarily occasioned  him  in  being  compelled  to  leave  the  car  in  the 
presence  of  his  fellow-passengers,'  as  well  as  the  pecuniary  loss  *  and 


36  Kan.  655  ;  84  Am.  &  Eng.  B.  Cas. 
281  ;  Holmes  v.  Wakefield,  12  Allen 
(Mass.),  580;  State  v.  Kinney, .34  Minn. 
311 ;  Isaac  v.  Third  Ave.  R.  Co.,  47  N. 
Y.  142  ;  7  Am.  Rep.  418.  Compare 
Southern  Kansas  R,  Co.  v.  Sanford,  45 
Kan.  372  ;  25  Pac.  Bep.  891  (not  negli- 
gence'pof  se  where  train  was  moving  very 
slowly). 

1  Oppenheimer  v.  Manhattan  R.  Co., 
63  Hun  (N.  Y. ),  633.  But  it  is  held  in 
Kansas  that  it  is  a  prejudicial  error  to  give 
a  charge  from  which  the  jury  might  infer 
that  it  was  negligence  per  se  to  expel  the 
passenger  while  the  train  was  in  motion. 
Southern  Kan.  R.  Co.  v.  Sanford,  45  Kan. 
372  ;  25  Pac.  Bep.  891. 

2  Pittsburgh,  &c.  R  Co.  v.  Slnsser,  19 
Ohio  St,  157  ;  Hicks  o.  Hannibal,  &c.  R. 
Co.,  68  Mo.  329  ;  Louisville,  &o.  B.  Co. 
V.  Conrad,  4  Ind.  App.  83;  30  N.  E.  Bep. 
406  ;  Indianapolis,  &c.  R.  Co.  v.  Hower- 
ton,  127  Ind.  236.  Ejttra  fare  paid,  the 
humiliation  of  being  expelled  in  the  pres- 
ence of  other  passengers,  the  inconveni- 
ence of  reaching-  destination  by  walking 
are  proper  elements  of  damage  to  be  con- 
sidered by  the  jury.  Little  Bock,  &o.  R. 
Co.  V.  Dean,  43  Ark.  529;  21  Am.  &  Eng. 
E.  Cas.  279.  See  Parker  v.  Long  Island 
B,  Co.,  13  Hun  (N.  Y,),  819.  He  is  en- 
titled to  more  than  nominal  damages  in 
such  a  case  even  though  he  sustains  no 
pecuniary  loss  nor  actual  injury  to  his 
person.  Chicago,  &c.  B.  Co.  v.  Chisholm, 
79  111.  584. 

»  Georgia  R.  Co.  ».  Homer,  73  Ga.  251; 
27  Am.  &  Eng.  R.  Cas.  186;  Chicago,  &c. 


R.  Co.  V.  Chisholm,  79  111.  584  ;  Lake 
Erie,  &c.  R.  Co.  o.  Fixe,  88  Ind.  381  ;  11 
Am.  &  Eng.  B.  Cas.  109  ;  Chicago,  &c. 
R.  Co.  V.  Holdridge,  118  Ind.  281 ;  Wil- 
sey  V.  Louisville,  &c.  B.  Co.,  83  Ky.  511 ; 
39  Am.  &  Eng.  B.  Cas.  513  ;  Quigley,  v. 
Central  Pac.  B.  Co.,  5  Sawy.  (U.  S.)  107; 
Carsten  v.  Northern  Pac.  B.  Co.,  44  Minn. 
454 ;  44  Am.  &  Eng.  B.  Cas.  392  ;  Servre 
V.  Northern  Pae.  R.  Co.,  48  Minn.  78;  60 
N.  W.  Bep.  1021  ;  Murphy  v.  Western, 
&c.  B.  Co.,  23  Fed.  Bep.  637  ;  21  Am. 
&  Eng.  R,  Cas.  258  (ctjlored  passenger  ex- 
pelled from  coach  set  apart  for  whites). 
The  measure  of  passenger's  damages  can- 
not be  confined  to  compensation  for  loss 
of  time,  expenses  incurred,  and  cost  of 
ticket.  The  jury  are  to  award  fair  com- 
pensation, and  their  award  is  conclusive  in 
the  absence  of  evidence  that  it  was  affected 
with  prejudice.  Pennsylvania  B.  Co.  v. 
Spicker,  105  Penn.  St.  142;  23  Am.  & 
Eng.  R.  Cas.  672.  In  Chicago,  &c.  R, 
Co.  V.  Williams,  66  111.  185 ;  8  Am.  Rep. 
642,  a  colored  woman  was,  on  acconnt  of 
her  color,  expelled  from  a  car  set  apart  for 
ladies  and  their  escorts;  she  offered  to  pay 
the  extra  fare,  and  there  was  no  regulation 
of  the  company  requiring  the  separation  of 
passengers  according  to  color.  It  was 
held  that  a  verdict  of  $200  was  not  exces- 
sive, in  view  of  the  humiliation  occasionei 
to  her,  though  she  suffered  no  other  per- 
sonal injury  or  pecuniary  loss. 

*  Atchison,  &c.  R."  Co.  v.  Gants,  38 
Kan.  608  ;  34  Am.  &  Eng.  B.  Cas.  290 ; 
Quigley  ».  Central  Pac.R.  Co.,  5. Sawy. 
(U.  S.)  107;  Southern  Kan.  R.  Co.  v. 
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inconvenience  and  bodily  harm  he  may  suffer.^  The  expulsion  with- 
out cause  is  not  merely  a  breach  of  the  contract  of  carriage,  but  is  a 
violation  of  the  carrier's  public  duty  and  constitutes  a  tort ;  as  a  con- 
sequence the  passenger  is  entitled  to  recover  damages  for  all  injuries 
which  result  as  a  natural  and  proximate  consequence  of  the  wrong- 
ful expulsion ;  he  is  not  confined  to  such  damages  as  were  in  con- 
templation of  the  parties  at  the  time  the  contract  of  carriage  was 
madej^    ThuSj  where  a  party  is  forcibly  and  unlawfully  ejected  from 


Rice,  38  Kan.  398  ;  34  Am.  &  Eng.  R. 
Cas.  316. 

'  F(!ll  V.  Northern  Pac.  E.  Co.,  44  Fed. 
Rep.  248  ;  Brown  v.  Hannibal,  &c.  R. 
Co.,  66  Mo.  588  ;  Serwe  v.  Northern  P^c. 
R.  Co.  (Minn.),  50  N.  W.  Rep.  1021 
(injury  to  plaintiff's  health).  But  a  pas- 
'  senger  wrongfnlly  expelled  cannot  recover 
for  injury  to  his,  health  caused  by  his 
walking  to  his  destination  when  he  had 
money  and  an  opportunity  to  lide- 
Georgia  R.,  &o.  Co.  v.  Eskew,  86  Ga.  641; 
12  S.  E.  Rep.  1061.   , 

2  Boster  v.  Chesapeake,  &o.  E.  Co.  (W. 
Va.),  15  S.  E.  Rep.  158 ;  Louisville,  &c. 
R.  Co.  V.  Fleming,  14  Lea  (Tenn.),  128  ; 
18  Am.  &  Eng.  R.  Cas.  347. 

In  Carsten  v.  Northern  Pac.  E.  Co.,  44 
Minn.  454;  44  Am.  &,Eug.  R.  Cas.  392, 
plaintiff  was  put  off  at  a  station  some  dis- 
tance from  his  destination,  where  he  was 
delayed  several  days  on  account  of  lack  of 
funds  with  w  hich  to  buy  a  new  ticket.  In 
consequence  of  the  delay  he  lost  a  valuable 
job.  It  was  held  that  such  a  loss  was  too 
remote  to  constitute  an  element  of  damage. 
But  ordinarily  it  seems  that  if  in  con- 
sequence of  delay  caused  feolely  by  a 
wrongful  expulsion,  the  passenger  loses  n 
valuable  contract  he  should  recover  dam- 
ages for.ithe  loss.  Such  damages  are 
always  recoverable  in  cases  where  similar 
loss  is  occasioned  by  a  telegraph  company's 
failure  to  send  a  message  promptly  and 
coiTectly,  although  in  such  cases  the  right 
of  action  is  contractual  merely.  And  in 
actions  for  similar  damages  resulting  from 
delays  caused  by  wrongful  expulsion  the 
ground  of  recovery  i&  ex  delicto,  thus  in- 
volving a  more  comprehensive  measure  of 
damages.  It  seems  therefore,  from  reason 
and  analogy,  to  be  a  correct  proposition 
that  the  expelled  passenger  may  recover 
VOL.  III.  —  8 


for  the  loss  of  valuable  contract  occasioned 
by  the  delay  resulting  from  the  wrongful 
expulsion,  particularly  so  where  the  com- 
pany is  informed  of  the  consequences 
which  will  attend  a  delay.  See  Am.  & 
Eng.  Ency.  Law,  article  on  "  Telegraphs," 
where  all  the  cases  are  reviewed;  Thomp- 
son on  Electricity,  §§  325  et  seg.;  W.  U. 
Tel.  Co.  V.  Lbngwill  (N.  Mex. ),  21  Pac. 
Rep.  339  ;  W.  TJ.  Tel.  Go.  v.  Fenton,  5^ 
Ind.  1  ;  W.  U.  Tel.  Co.  v.  McKibben,  114 
Ind.  511  ;  14  N.  E.  Rep.  894  ;  21  Am.  & 
Eng.  Corp.  Cas.  133  ;  Parks  v.  Alta,  &b. 
Tel.  Co.,  13  Cal.  422  ;  73  Am.  Dec.  589  ; 
Kemp  V.  W.  V.  Tel.  Co.,  28  Neb.  661;  44 
N.  W.  Rep.  1064  ;  30  Am.  &  Eng.  Corps. 
Cas.  607  ;  Biyant  v.  American  Tel.  Co.,  1 
Daly  (N.  Y.),  575  ;  5  Am.  &  Eng.  Ency. 
Law,  p.  13.  Compare  Merrill  v.  Western 
Un.  Tel.  Co.,  78  Me.  97.  The  cases 
denying  the  right  in  these  cases  to  recover 
damages  against  telegraph  companies  djd 
so  on  the  grbnnd  that  such  damages  were 
remote  in  that  they  were  not  in  contempla- 
tion of  the  parties  at  the  time  of  making 
the  contract.  But  in  actions  ex  delicto  the 
damages  are  not  restricted  to  so  narrow  a 
limit ;  they  extend  to  all  the  natural  and 
proximate,  consequences  of  the  wrongful 
act  without  regard  to  whether  they  were 
contemplated  by  the  parties  or  not.  See 
16  Am.  &  Eng.  Ency.' Law,  476.  These 
views  receive  snpptjrt  in  the  case  of  Hardy 
V.  N.  Y.  Cent.  R.  Co.,  58  Hun  (N.  Y.), 
607,  where  it  was  held  that  it  was  proper 
to  admit  evidence  that  the  ejected  passen- 
ger had  with  him  tools  needed  for  the  pro- 
secution of  a  certain  work  in  progress  at 
his  destination,  and  that  damages  could 
\)e  recovered,  for  loss  sustained  by  reason 
of  the  delay.  Where  a  passenger  is 
ejected  wrongfully  from  a  train,  and,  while 
leaving  the  car,  slipped  and  was  injured, 
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a  car,  in  the  presence  of  other  passengers,  and  the  conductor  publicly 
announces  that  the  passenger  has  refused  to  pay  his  fare,  a  jury  may 
properly  find  from  such  facts  that  the  party  thus  ejected  suffered 
feelings  of  shame  and  humiliation,  without  any  other  proof  on  that 
subject.^  And  in  estimating  the  damages  the  jury  may  take  into 
consideration  the  plaintiff's  condition  in  life,  his  reputation  in  the 
community,  and  any  circumstances  attending  the  act  complained ' 
of;  but  they  cannot  consider  the  wealth  of  the  defendant  or  the 
poverty  of  the  plaintiff.^  If  the  agent  uses  more  force  than  is 
necessary  to  eject  a  passenger,  or  uses  vile  epithets  towards  him, 
such  conduct  should  always  be  considered 'by  the  jury  in  aggravation 
of  damages.* 

It  should  always  be  recognized  that  tlie  contract  of  carriage  is 
made  with  reference  to  the  reasonable  regulations .  of  the  carrier  for 
the  intercommunication  between  the  agents  of  the  carrier  in  the 
transaction  of  its  business;  and  mistakes  should  be  treated,  as  in 
other  business  transactions,  as  matters  for  adjustment  between  the 
passenger  and  the  proper  agents  of  the  carrier.  Therefore  where 
there  is  a  dispute  arising  on  the  train  about  the  ticket,  it  is  the  duty 
of  the  passenger,  if  able  to  do  so,  to  pay  the  extra  fare  and  rely  on 
his  remedy  to  recover  it  back,  rather  than  to  force  the  conductor  to 
expel  him,  with  a  view  to  suing  for  damages  for  a  wrongful  ejection. 
And  there  is  good  authority  for  the  view  that  if  he  insists  on  expul- 
sion, he  can  recover  no  other  damages  than  he  could  have  recovered 
if  he  had  paid  the  extra  fare,  or  quietly  left  the  train  and.  sued  for  a 
breach  of  the  contract.* 

the  injury  resulting  from  the  slipping  is  E.  Cas.  348;  Chicago,  &c.  B.  Co.  v.  Griffin, 

too  remote  for  recovery.     Williamson  v.  68   111.   499  (reasons  for  this  view  well 

Grand  Tnink  K.  Co.,  17  U.  C.  C.  P.  615.  stated)  ;  Pennsylvania  E.  Co.  a.  Connell, 

1  Chicago,  &c.  E.  Co.  v.  Chisholm,  79  112  111.  295  ;  Georgia  E.  Co.  ii.  Homer, 
111.  584;  Chicago,  &o.  E.  Co.  i».  Williamsi  73  Ga.  251  (exemplary  damages  allowed 
55  111.  185  ;  8  Am.  Eep.  641.  in  such  a  case  under  Ga.  statute) ;  Atchi- 

2  Hays!).  Houston,  &a.  E.  Co.,  46  Tex.  son  &c.  E.  Co.  v.  Gants,  38  Kan.  608  ;  34 
272  ;  Chicago,  &c.  E.  Co.  v.  Bryan,  90  111.  Am.  &  Eng.  E.  Cas.  290  ;  Peabody  v. 
126;  Georgia  E.  Co..  ».  Homer,  73  Ga.  Oregon,  &c.  R.  Co.,  21  Oreg.  121;  26* 
261;  27  Am.  &Eng.  E.  Ca,s.  186;  Higgins  Pac.  Eep.  1053;  Pennsylvania  Co.  ». 
w.  Cherokee E.  Co.,  73  Ga.  149;  27Am.  &  Bray,  125  Ind.  279.  But  a  passenger 
Eng.  R.  Cas.  218  ;  W.  U.  Tel.  Co.  v.  has  a  right  to  resist  an  unlawful  expnl- 
Henderson,  89  Ala.  510  ;  Hunn  v.  Mich,  sion,  and  if  he  is  injured  in  consequence 
Cent.  E.  Co.  (Mich. ),  44  N.  W.  Eep.  502.  of  the  extra  force  required  for  his  expnl- 

'  Quigley  v.  Central  Pacific  E.  Co.,  11  sion,  the  rule  seems  to  be  that  he  may 

Nev.  350.     But  see  Hicks  v.  Hannibal,  recover  for  such  injury  ;  and  vphether  the 

&o,  E.  Co.,  68  Mo.  329.  expulsion  is  authorized  or  not  he  has  a 

*  Hall  V.  Memphis,  &o.  E.  Co.,  15  Fed.  right  to  resist  being  expelled  in  a  danger- 

Bep.  57  ;  9  Fed.  Rep.  585  ;  9  Am.  &  Eng.  ous  place  or  manner.     Louisville,  &c.  E. 
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In  the  second  class  of  cases, —  that  is,  wiiciEe  the  right  to  expel  ex- 
ists, — there  can  be  no  recovery  of  damages  unless  th&  expulsion  was 
attended  with  undue  force  or  violence,  or  was  carried  out  in  an  otbeu- 
vdse  improper  manner.^  But  for  every  improper  exercise  of  this 
rigfck  the  company  is  liable  to  the  passenger  for  such  damages  as  he 
may  susfewBtia  consequence  of  such  improper  exercise.  Thus,  in  a 
Louisiana  case,*a  passenger  on  a  street-car  was  seized  with  an  apo- 
plectic fit  so  that  his  |HNSeince  on  the  car  was  an  annoyance  to  other 
passengers,  and  the  conductor,  mistaking  the  attack  for  intoxication, 
stopped  the  car,  and  removed  the  siek.  passenger  from  it,  leaving  him 
lying  on  the  street  exposed  to  the  snaw  ^d  hail  which  was  falling. 
The  passenger  being  utterly  helpless  lay  there  fat  some  time,  and  soon 
died  from  the  exposure.  In  an  action  by  his  admiatstrator,  the  court 
recognized  that  the  right  to  expel  existed  in  such  a  case,  but  held 
that  it  had  been  exercised  in  an  improper  manner ;  the  company  was 
therefore  held  liable  for  damages  for  the  death  of  the  passenger.  So 
in  a  somewhat  similar  case  in  Kansas,  where  the  company  expelled 
an  intoxicated  passenger  at  a  point  remote  from  a  station,  and  he, 
being  unable  to  take  care  of  himself,  was  run  over  by  a  subsequent 
train,  the  court  held  the  company  liable  for  his  death,  though  it  con- 
ceded the  right  of  the  company  to  expel  such  a  passenger  at  a  proper 
time  and  place.^ 

Co.   V.  Wolfe,   128  Ind.   347 ;  27  N.  E.  2  Conolly  v.  Crescent  City  E.  Co.,  « 

Eep.  606  ;  Sanfordu.  Eighth  Ave.  E.  Co.,  La.  An.  57  ,'  37  Am.  &  Eng.  E.  Cas.  117. 

23  N.  Y.  343  ;  80  Am.  Dec.  286 ;  Eng-  «  Atchison,  &c.  E.  Co.  v.   "Weber,   33 

lish  V.  Delaware,  &c.  Co.,  66  N.  Y.  454;  23  Kan.  543  ;  52  Am.  Eep.  543  ;  21  Am.  & 

Am.  Eep.  69.  But  if  the  expulsion  is  justx-  Eng.  E.  Cas.  418  ;  Louisville,  &c.  E.  Co. 

fiable,  extra  force  made  necessary  by  his  re-  v.  Sullivan,  81  Ky.  624;  16  Am.  &  Eng. 

sistance  is  nogronnd  for  an  action.  Chicago,  E.   Cas.   390;    Illinois  Cent.  E.    Co.   v. 

&c,.  K.  Co.  I).  Brisbane,  24  111.  App.  463.  Sutton,   53   111.   397   (expulsion   of   sick 

1  Lake  Shore,  &o.  E.  Co.  v.  Pierce,  47  passenger). 
Mich.  277  ;  3  Am.  ■  &  Eng.  E.  Cas.  340  ;  In  the  case  of  International,  &c.  R.  Co. 
'  Rose  V.  "Wilmington,  &o.  R.  Co.,  106  N.  v.  Smith  (Tex.  1886,),  1  S.  "W.  Eep.  565  ; 
C.  168 ;  U  S.  E.  Eep.  526 ;  Eddy  v.  27  Am.  &  Eng.  E.  Cas.  148,  a  lady  pas- 
Elliot  (Tex.  1891),  15  S.  "W.  Rep.  41  ;  senger  was  on  the  wrong  train  through 
New  York,  &o.  E.  Co.  v.  Bennett,  50  a  mistake  of  the  company's  agent,  and  on 
Fed.  Eep.  496  ;  1  C.  C.  A.  544  (impera-  her  refusing  to  pay  fare  for  being  carried 
tive  and  positive  language  of  the  conductor  further,  after  the  mistake  was  discovered, 
no  ground  for  action).  she,  with  her  two  infant  children,  was 
Therefore,  where  {he  right  to  expel  expelled.  The  place  at  which  ^e  was 
exists,  but  undue  force  is  used,  the  dam-  expelled  was  a  lonely  one,  remote  from  a 
ages  cannot  include  compensation  to  the  station,/ the  time  was  in  the  night,  and 
passenger  for  the  inconvenience  in  having  she  had  to  walk  hack  several  miles  through 
to  walk  to  the  station,  though  at  night,  swamps  and  over  a  high  railroad  bridge, 
Texas,  &o.  R.  Co.  v.  James,  82  Tex.  306  ;  attended  by  a  negi-o  guide  who  repeatedly 
18  S.  "W.  Eep.  589.  insulted  her.    The  court  held  that  while 
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Where  the  expulsion  is  an  act'  of  malice  on  the  part  of  the  com- 
pany or  its  servantsy  or  the  manner  of  expulsion  wilfully  or  mali- 
ciously rough  and  unnecessarily  violent,  the  passenger  may  recover 
exemplary  damages  in  addition  to  compensation  for  the  injury  suf- 
fered.^ But  in  such  cases  there  must  be  clear  proof  of  malice  or 
wilful  wrong,  and  the  mere  fact  that  the  expulsiqn  is  not  justiiiable 
is  no  ground  for  the  award  of  such  damages/'' 

As  to  excessive  damages  the  rule  is  well  recognized  that  if  the 


the  company  might  have  properly  refused 
to  carry  her  indefinitely,  yet  it  had  no 
right  to  expel  iier  in  any  such  manner ; 
and  that  a  verdict  for  |8000  in  her  favor 
would  not  he  disturbed.  See  also  Inter- 
national, &c.  K.  Co.  V.  Wilkes,  68  Tex. 
617;  34  Am.  &  Eng.  E.  Cas.  331;  Mis- 
souri Pac.  R.  Co.  ».  Kaiser,  82  Tex.  144  ; 
18  S.  W.  Rep.  305  (expulsion  of  young 
girl  at  strange  place)  ;  International,  &o. 
E.  Co.  V.  Gilbert,.  64  Tex.  536 ;  22  Am.  & 
Eng.  R.  Cas.  205. 

If  the  conductor  ejects  a  passenger  so 
that  he  is  run  over  and  disabled  by  the 
train,  and  another  train  of  the  same  line 
passing  shortly  afterwards  extinguishes 
what  life  is  left,  a  right  of  action  arises, 
whether  the  actual'  death  was  caused  by 
the  first  or  second  train.  South  Carolina 
R.  Cd.  V.  Nix,  68  Ga.  572. 

1  Lake  Shore,  &c.  E.  Co.  v.  Rosenz- 
weig,  113  Penn.  St.  ,519  ;  26  Am.  &  Eng. 
R.  Cas.  489 ;  Hall  v.  South  Cai'olina  E. 
Co.,  28  S.  C.  261  ;  34  Am.  &  Eng.  R. 
Cas.  311  ;  Southern  Kansas  E.  Co.  v.  Rice, 
38  Kan.  398  ;  34  Am.  &  Eng.  R.  Cas.  316  ; 
fell  V.  Northern  Pac.  E.  Co.,  44  Fed. 
Eep.  248  (passenger  ejected  from  moving 
train  at  midnight)  ;  Ijouisville,  &c.  R.  Co. 
V.  Wolfe,  128  Ind.  347;  27  N.  E.  Rep. 
606. 

Under  the  peculiar  statute  law  of 
Georgia  in  regard  ,to  exemplary  damages 
the  decisions  appear  somewhat  at  variance 
with  the  text;  but  the  variance  is  only 
so  far  as  made  necessary  by  the  statute. 
City,  &c.  E.  Co.  V.  Brauss,  70  Ga.  368  ; 
18  Am.  &  Eng.  E.  Cas.  324  ;  Georgia  E. 
Co.  V.  Homer,  73  Ga.  251 ;  27  Am.  &  Eng. 
R.  Cas.  186;  Western,  &c.  E.  Co.  v. 
Turner,' 72  Ga.  292  ;  28  Am.  &  Eng.  E. 
Cas.  455  ;  Georgia  R.,  &o.  Co.  v.  Eskew, 
86  Ga.  641  ;  12  S.  E.  Rep.  1061.     Where 


a  passenger  is  wrongfully  put  off  a  train 
at  a  flag-station  at  midnight  in  a  wintry 
storm,  a  great  distance  from  his  starting 
point  and  destination,  and  in  attempting 
to  walk  to  the  next  station  falls  through 
a  cattle-guard  and  is  injured,  it  is  proper 
to  submit  to  the  jury  the  question  as  to 
whether  the  conduct  of  the  conductor  in 
putting  him  off  was  wanton,  reckless,  and 
oppressive,  and  therefore  the  proper  sub- 
ject of  exemplary  damages.  Evans  v.  St. 
"Louis,  &o.  E.  Co.,  11  Mo.  •  App.  463 ; 
Kansas  Pacific  R.  Co.  v.  Kessler,  18  Kan. 
523. 

2  Philadelphia,  &b.  R.  Co.  v.  Rice,  64 
Md.  63;  26  Am.  &  Eng.  B.  Cas.  264; 
Pine  V.  St.  Piiul  City  E.  Co.  (Minn.  1892), 
52  N.  W.  Eep.  392  ;  Holmes  n.  Caroliria 
Cent,  R.  Co.,  94  N.  C.  318  ;  26  Am.,  & 
Eng.  R.  Cas.  190  ;  Tomlinson  v.  Wilming- 
ton, &c.  R.  Co.,  107  N.  C.  327  ;  Phila- 
delphia Traction  Co.  o.  Orbaun,  119  Penn. 
St.  37  ;  34  Am.  &  Eng.  R.  Cas.  432 ; 
Louisville,  &c.  R.  Co.  v.  Guinan,  11  Lea 
(Tenn.),  98  ;'  13  Am.  &  Eng.  R.  Cas.  37. 
It  is  error  to  insti-uct  the  jury  that  if 
they  find  that  the  conductor  refused  to 
allow  plaintiff  to  ride  on  his  ticket  when 
no  good  excuse  existed  therefor,  they 
might  presume  that  he  acted  malevo- 
lently, and  award  exemplary  damages. 
In  this  case  the  conductor  had  ejected 
plaintiff  under  an  honest  conviction  that 
his  ticket  was  not  good.  Hoffman  v. 
Northern  Pac.  E.  Co.,  45  Minn.  53  ;  47 
N.  W.  Eep.  312.  In  Rouse  v.  Metropoli- 
tan St.  R.  Co:,  41  Mo.  App.  298,  it  is  said 
that  if  the  street-oar  company  has  exer- 
cised due  care  in  the  selection  of  its 
servants  it  will  not  he  liable  for  more 
than  compensatory  damages  for  a  wrong- 
ful expulsion  by  one  of  its  conductors 
imless  it  ratifies  the  wrongful'  act. 
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plaintiff  has  a  right  to  recover  any  damages  at  all,  and  only  proper 
elements  of  damage  are  considered,  .the  verdict  of  the  jury  assessing 
the  amount  of  damages  will  not  be  disturbed  unless  it  is  so  grossly 
disproportionate  to  the  injury  as  to  indicate  clearly  that  it  was  the 
result  of  passion  or  prejudice.^    Where  the  plaintiff  was  ejjected. 


1  See  the  rule  of  the  text  applied  to 
various  states  of  fact,  and  the  ^ward  held 
not  excessive,  in  International,  &c.  U.  Co. 
i>.  Smith  (Tex.  1886),  1  S.  W.  Bep.  565  ; 
27  Am.  &  Eng.  E.  Cas.  148  ($8000  not 
excessive)  ;  International,  &a.  R.  Co.  v. 
Wilkes,  68  Tex.  617  ;  34  Am.  &  Eng.  R. 
Cas.  331  ($500  not  excessive  —  passenger 
compelled  to  walk  a  long  distance  at  night, 
from  which  he  became  ill);  Lake  Erie, 
&o.  R.  Co.  V.  Christison,  89  111.  App.  495 
($75  not  excessive  —  passenger  expelled 
one  third  of  a  mile  from  starting  point 
at  daylight  in  the  rain)  ;  Boster  v.  Chesa- 
peake, &c.  R.  Co.,  36  W.  Va.  818  ;  15  S. 
E,  Rep.  158  ($500  dollars  not  excessive  — 
passenger  compelled  to  walk  nine  miles 
to  statipn  and  sustaining  injury  to  his 
health)  ;  Missouri  Pao.  R.  Co.  v.  Martino 
(Tex.),  18  S.  W.  Rep.  1066  ($2020  not 
excessive  where  passenger,  a  woman,  was 
treated  with  great  rudeness  and  struck 
on  the  head)  ;  Indianapolis,  &c.  R.  Co.  v. 
Howfirton,,  127  Ind.  236  ;  26  N.  E.  Rep. 
792  ;  East  Tenn.  &c.  B.  Co.' v.  King,  88 
Ga.  443  ;  14'  S.  E,.  Rep.  708  ($500  not 
excessive  —  passenger  required  to  pay 
extra  faie  by  second  conductor). 

The  damages  were  held  to  be  exces- 
sive in  the  cases  following:  McLean  t;. 
Chicago,  &o.  R.  Co.  (Minn.),  52  N.  W. 
Rep.  966  ($250  —  no  special  inconven- 
ience or  particular  loss  shown);  Doran  v. 
Brooklyn,  &c.  Ferry  Co.,  19  N.  Y.  Supp. 
172  (11500  —  no  malice  being  shown, 
merely  a  slight  rough  ti-eatment) ;  Cun- 
ningham V.  Seattle,  &c.  R.  Co.,  3  Wash. 
St.  471  ;  28  Pac.  Rep.  745  (of  $1500  ver- 
dict, $1000  was  required  to  be  remitted, 
passenger  having  only  been  expelled  from 
street-car  at  ten  o'clock  in  the  morning, 
and  no  malice  or  rough  trpatment  being 
proven);  Finch  v.  Northern  Pac.  R.  Co., 
47  Minn.  36  ;  49  N.  W.  Rep.  329  ($500  — 
no  actual  force  used,  nor  any  improper 
language  employed).  Where,  owing  to  a 
i^fiisunderstanding,   a  lady  was  not  per- 


mitted to  travel  upon  a  return  excursion- 
ticket,  and  she  left  the  train  and  took  the 
next  one,  upon  which  her  ticket  was  re- 
cognized, it  was  held  that  a  verdict  of  . 
$1,000  'damages  was  excessive.  Goins  v.^ 
Western  R.  Co.,  59  Ga.  426.  In  a  suit 
against  a  railway  company  for  expelling 
the  plaintiff  fropi  its  car,  where  there  is 
nothing  to  authorize  the  recovery  of  vin- 
dictive damages,  and  no  actual  damage  is 
shown,  ajudgmeiit  (or  $750  will  not  be 
sustained.  Pittsburgh,  &c.  R.  Co.  ». 
Dewin,  86  HI.  296.  So  where  the  plain- 
tiff purchased  a  ticket  at  'Mko  for  San 
Francisco,  and  was  ejected  from  the  cars 
within  half  a  mile ,  from  Elko,  without  sus- 
taining any  hodAly  injuries,  the  conductor 
using  no  more  force  than  was  necessary  to 
eject  him,  was  delayed  one  day  and  had 
to  buy  another  ticket  at  an  expebse  of' 
$40.50,  it  was  held  that  a  verdict  of  $5,000 
was  so  excessive  as  to  indicate  passion  and 
prejudice  upon  the  part  of  the  jury.  Quig- 
ley  V.  Central  Pacific  E.  Co.,  11  Nev.  350. 
So  where  a  passenger  is  wrongfully  ex- 
pelled from  the  oars,  and  it  appears  that 
while  there  was  a  sharp  scuffle,  some  blows 
given,  and  some  blood  drawn,  there  were 
ho  broken  limbs  or  bones,  no  permanent 
injury  or  disfiguration,  no  long  confine- 
mehtr,  no  protracted  pain  and  suffering,  no 
h&vy  expenses  for -medicine,  nursing,  or 
physician,  little  loss  of  time,  not  to  ex- 
ceed a  day's  delay,  and  no  circumstances 
of  outi'age  and  insult  independent  of  the 
actual  expulsion ,  —  it  was  held  that  a  ver- 
dict awarding  ,$5,000  was  excessive.  Mis- 
souri, &c.  R.  Co.  V.  Weaver,  16  Kan.  456. 
So  where  a  passenger  was  •wrongfully  re- 
inoved,  from  a  parlor-car  for  a  refusal  to 
pay  his  fare,  by  one  of  the  defendant's 
conductors,  who  was  acting  in  good  faith, 
and  the  only  unnecessary  violence  consisted 
in  seizing  him,  while  standing  upon  the 
ground,  and  pulling  him  from  the  car 
while  he  was  holding  on  the  rail  by  one 
hand,  thereby  wrenching  him  and  injuring 


1692  tickets:  EXPULSION   OF  PASSENGERS.       [C HAP.  XXI. 

without  yiolehce,  by  the  conductor,  under  the  mistaken  impression 
that  he  had  not  paid  his  fare,  and  the  inconvenience  was  but  trifling, 
and  the  jury  awarded  JE50  damages,  a  new  trial  was  awarded  on  the 
ground  of  excessive  damages.^  In  an  Indiana  case,  the  conductor  ■ 
took  up  the  ticket  of  a  passenger,  which  entitled  him  to  ride  to  a 
certain  place,  and,  having  given  him  no  check,  afterwards,  when 
within  a  few  miles  of  the  passenger's  destination,  accused  him  of 
attempting  to  ride  beyond  the  distance  for  which  he  had  paid,  charg- 
ing him  with  falsehood,  and  treating  him  insolently  in  the  presence 
of  the  other  passengers,  and  with  the  help  of  a  brakeman,  seized  and 
put  him  off  the  train  in  a  rude  and  angry  manner,  at  a  place  where 
there  was  no  station  or  house,  it  being  cold  and  dark,  and  being 
about  nine  o'clock  at  night,  and  the  passenger  had  to  walk  to  his 
destination.  In,  an  action  by  the  passenger  against  the  company  for 
damages  for  such  treatment,  there  was  a  verdict  for  the  plaintiff  for 
$700 ;  and,  it  was  held  that  the  damages  were  not  excessive.^  So 
where  a  passenger  was  expelled  from  the  train  in  a  rough  manner, 
accompanied  with  profane  and  unbecoming  language,  the  court 
would  not  disturb,  as  excessive,  a  verdict  for  damages  in  the  sum  of 
$562.50.3  So  an  award  of  $2,500  for  compensatory  damages  was 
held,  especially  in  view  of  the  former  verdicts  in  the  case,  not  to  be 
so  disproportioned  to  the  injury  sustained  as  to  bear  marks  of  pas- 
sion, prejudice,  partiality,  or  corruption  in  the  jury,  and  therefore  not 
to  be  excessive.* 
In  a  suit  by  a  passenger  for  being  wrongfully  ejected  from  the 

his  finger,  so  that  subsequently  a  felon  20  XT.  C.  Q.  B.  24  ;  Davis  v.  6t.  Western 
appeared,  from  which  he  suffered  two  Ey.  Co.,  20  U.  C.  Q.  B.  27.  In  an  action 
weeks,  and  the  judge  charged  that  com-  for  a  wrongful  expulsion  it  is  competent 
pensatory  damages  only  could  be  allowed,  for  a  witness  who  was  present  to  state 
—  it  was  held  that  a  verdict  for  83,000  what  he  heard  said  on  the  occasion  of 
was  excessive,  and  should  be  set  aside,  such  expulsion,  leaving  it  to  others  to 
Cox  V.  New  York  Central  K.  Co.,  11  Hun  identify  the  persons  who  made  the  state- 
(N.  Y.),  621.  1^0  where  a  verdict  is  given  ments.  Indianapolis,  &c'.  R.  Co.  v.  An- 
on conflicting  evidence  contrary  to  a-strong  thony,  43  Ind.  183. 
intimation  from  the  court,  and  assessing  ^  Indianapolis,  ^.  E.  Co.  v.  Milligan, 
against  a  corporation  damages  at  $350  for  50  Ind.  392.  See  Lake  Erie,  &c.  R.  Co.  v. 
injuries  to  the  plaintiffs  feelings  and  u  Fixe,  88  Ind.  381  ;  11  Am.  &  Eng.  R. 
slight  pinching  of  his  hands  in  ejecting  Cas.  309  (similar  case  —  $600  not  ex- 
him  from  a  car  for  alleged  non-payment  cessive). 

of  fare, —it  was  held  not  sufficient  to         »  St.  Louis,  &c.  R.  Co.  v.  Myrtle,  51 

show  that  the  jury  was  actuated  by  pas-  Ind.  566. 

sion  and  prejudice.     Hamilton  v.  Third         *  Bass  v.  Chicago,  &c.  R.  Co.,  42  Wis. 

Ave.  R.  Co.,  40  N.  Y.  Superior  Ct.  376.  654  ;  24  Am.  Rep.  437. 
1  Huntsman  v.  Great  Western  By.  Co., 
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cars,. it  appearepl  that  the  rates  of  fare  fixed  by  the  company,  and 
which,  by  its  established  rules,  it  was  made  the  duty  of  the  con- 
ductor to  demand,  were  higher  than  were  lawful.  The  plaintiff 
tendered  the  legal  rates,  and  upon  refusal  to  pay  more,  was  ejected 
from  the  cars,  but  without  any  rudeness  or  unnecessary  violence.  It 
also  appeared  that  the  plaintiff,  at  the  time  he  took  passage,  knew 
the  established  rates,  and  expected  to  be  expelled  from  the  cars,  in- 
tending to  bring  an  action  therefor,  in  order  to  test  the  right  of  the 
company  to  charge  the  established  rates.  It  was  held  that  the  plain-' 
tiff  was  only  entitled  to  compensatory  dajhages,  and  that  it  was  com- 
petent for  the  company,  for  the  purpose  of  mitigating  damages,  or 
preventing  the  recovery  of  exemplary  damages,  to  give  in  evidence 
subsequent  declarations  of  the  plaintiff,  tending  to  prove  that  his 
object  was  to  make  money  by  bringing  suits  against  the  company  for 
demanding  illegal  fares.^ 

Sec.  365.  Free  Passes  or  Tickets.^  —  A  pass  given  to  a  person  by 
a  railway  company  entitles  the  person  holding  it  to  ride  upon  the 
road  according  to  its  terms,  unless  it  is  revoked  by  the  cdmpany,  as 
it  may  be  even  during  the  passage,  unless  given  upon  some  con- 
sideration. Being  given,  gratuitously  it  follows,  according  to  some 
authorities,  that  the  company  may  impose  any  reasonable  condition 
upon  its  use,  except  that  it  cannot  by  any  condition  absolve  itself 
from  liability  for  gross  negligence.^    And  such  conditions  enure  to 

1  Cincinnati,  &o.   E.   Co.  v.  Cole,  29  though  he  did  not  sign  pass)  ;  Hostner  v. 

Ohio  St.  126 ;  St.   Louis,  &e.  E.  Co.   v.  Old  Colony  R.  Co.  (Mass.  1892),  31  N.  E. 

Trimble,   54  Ark.  354;   15  S.   "W.  Eep.  Kep.   652;  Gallin  o.  London,  &c.  E.  Co. 

899.  L.  R.  10  Q.   B.  212  ;  McCauley  v.  Fur- 

'  See  also  ante,  §  186,  as  to  grants  of  ness  E.  Co.,'L.  ,R.  8  Q.  B.  57.    See  the 

free  passes.  subject  examined  in   30  Cent.   L.  Jonr. 

»  "  It  cannot  be  disputed  that  an  in-  897  ;  29  Am.  Law  Beg.  391 ;  mfra,  §  367. 

dividual  transported  over  the  route  of  a  See  also  Boswell  a,  Hudson  River  R.  Co., 

carrier  of  passengers  may  debar  himself,  5  Bosw.  (N.  Y.)  699  ;  Elliott  v.  Western 

by  a  contract  founded  upon  a  sufficient  R.  Co.,  58  Ga.  457.     A  stipulation  in  a 

consideration,  from  any  claim  to  damages  free  pass  that  passenger  will  not  claim 

for  injuries  to  his  person  or  pfoperty  oc-  damages    for    injuries  whether    received 

casioned  by  the  negligence  of  such  cor-  throiigh    the    company's    negligence    or 

poration  during  the  course  of  ti-ansporta-  otherwise  is  not  against  public  policy  and 

tion."    New  York,  &c.  R.  Co.  ■;;.  Seybolt,  will  be  binding  on  passenger's  personal 

95  N.  Y.  562;  18  Am.  &  Eng.  B.  Cas.  representatives.   .  Griswold  w. .  New  York, 

168  ;  Poucher  v.  New  York  Cent.  E.  Co.,  &o.  E.  Co.,  53  Conn.   371 ;   26  Am.   & 

49  N.  Y.  263  ;  10  Am.  Rep.  364 ;  Annas  Eng.  R.  Cas.  280. 

f.  Milwaukee,  &c.  R.  Co.,   67  Wis.  46;         Gonflict  of  Laws. —The   validity  and 

27  Am.  &  Eng.  R.  Cas.  102  ;  Kinney  v.  effect  of   stipulations  in  the  contract  of 

Central  R.  Co.,  34  N.  J.  L.  513  ;  Quimby  carriage  will  be  determined  by  the  law  of 

V.  Boston,  &c.  R.  Co.,  150  Mass.  365 ;  40  the  place  where  it  was  made.    Therefore 

Am.  &  Eng.  R.  Cas.  693  (passenger  bound  a  passenger   suing  in  Ohio  fpr  an  injury 
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the  benefit  of  connecting  carriers  unless  it  is  otiierwise  expressly 
stipulated.^  It  has  also  been  held  that,  inasmuch  as  the  passage  is 
gratuitous,  the  person  accepts  it  subject  to  all  its  conditions,  and 
therefore  that  the  company  may  absolve  itself  from  all  liability  to 
the  holder  for  gross  negligence.^ 

But,  having  regard  to  the  uniform  and  long  continued  policy  of 
the  law  towards  companies  engaged  in  the  discharge  of  public  duties, 
allowed  unusual  privileges,  and  intrusted  With  grave  responsibilities, 
the  better  doctrine  in  point  of  principle  appears  to  us  to  be  that  such 
stipulations  in  free  passe?,  in  so  far  as  they  seek  to  relieve  the  railroad 
company  from  liability  from,  the  consequences  of  its  negligence  are 
utterly  void.  And  this  view  has  the  strong  support  of  high  author- 
ity.^ "  The  weight  of  American  authority,"  says  the  Iowa  court,  "is 
that,  a  common  carrier  of  passengers  cannot,  by  notice  or  special  con- 
tract, limit  or  avoid  its  common-law  liability  for  negligence."*    In  a 


received  in  that  State,  whilfe  travelling  on 
a  free  pass  issued  in  New  York,  will  be 
bound  by  the  tertis  of  the  contract  on  the 
pass,  though  such  a  contract  if  made  in 
Ohio  would  not  have  been  upheld.  Knowl- 
ton  V.  Erie  E.  Co.,  19  Ohio  St.  260. 

1  Hall  V.  Northeastern  Ry.  Co.,  L. 
R.  10  Q.'B.  437 ;  Wells  v.  N.'y.  Central 
R.  Co.,  26  Barb.  (N.  Y.)  641 ;  affirmed,  24 
N.  Y.  181  ;  Perkins  v.  N.  Y.  Central  R. 
Co.,  24  N.  Y.  208  ;  82  Am.  Deo.  281  ; 
Western  R.  Co.  v.  Harwell,  91  Ala.  340  ; 
Kinney  v.  Central  R.  Co.,  32  N.  J.  L. 
407  ;  90  Am.  Dec.  675  ;  34  N.  J.  L.  513. 

2  Kinney  v.  Cent.  R.  Co„'  32  N.  J.  L. 
407 ;  90  Am  Dec.  675.  The  New  York 
courts  treat  this  matter  of  "gross  negli- 
gence," so  called,,  very  properly.  They 
hold  that  the  stipulation  may  exempt  the 
company  from  liability  for  any  negligence 
of  whatever  degree,  and  discard  the  sup- 
posed distinction  between  the  different  de- 
grees of  negligence  as  "unnecessary  and  im- 
practicable." They  go  on  to  hold  that  the 
cases  which  say  that  the  company  cannot 
stipulate  for  exemption  from  liability  for 
"gross  negligence"  employ  this  term  to 
indicate  wilful  misconduct  or  a  reckless- 
ness indicative  of  an  entire  disregard  of 
theit  public  duties  to  passengers.  Perkins 
V.  New  York  Cent.  R.  Co.,  24  N.  Y.  196  ; 
82  Am.  Dec.  281  ;  Wells  ».  New  York 
Cent.  R.  Co.  24  N.  Y.  181.    The  courts 


are  unanimous  in  holding  that  against 
liability  for  the  consequences  of  such  wil- 
ful conduct  the  railway  cannot  secure  any 
exemption.  Illinois  Cent.  R.  Co.  v.  Read, 
37  111.  484 ;  Arnold  v.  Illinois  Cent.  R. 
Co.,  85  111.  80. 

»  Gulf,  &c.  R.  Co.  V.  McGowan,  65  Tex. 
640 ;  26  Am.  &  Eng.  E.  Cas.  278  ;  Mis- 
souri Pac.  R.  Co.  V.  Ivey,  71  Tex.  409  ; 
37  Am.  &  Eng.  E.  CaS.  46  ;  Buffalo,  &c. 
R.  Co.  V.  O'Hara  (Penn.  1882),  9  Am.  & 
Eng.  R.  Cas.  317  (and  one  riding  on  free 
pass  in  violation  of  constitution  is  not  a 
trespasser),  Camden,  &c.  R.  Co.  v.  Bausch 
(Penn.  1886),  7  Atl.  Rep'.  731 ;  28  Am. 
&  Eng.  E.  Cas.  144  ;  Dawson-  v.  Chi- 
cago, &c.  R.  Ob.,  79  Mo.  296  ;  Harvey 
V.  Terre  Haute,  &c.  R.  Co.,  74  Mo.  541 ; 
Grand  Trunk  Ry.  Co.  v.  Vogel,  11  Sup. 
Ct.  Can.  12  ;  27  Am.  &  Eng.  R.  Cas.  18 ; 
Jacobus  ».  St.  Paul,  &c.  R.  Co.,  20  Minn. 
125  ;  Indiana  Cent.  R.  Co.  v.  Mundy,  21 
Ind.  48;  Sager«.  Portsmouth,  &c.  R.  Co., 
81  Me.  228  ;  Mobile,  &c,  R.  Co.  ».  Hop- 
kins, 41  Ala.  486  ;  94  Am.  Dec.  607  ; 
Cleveland,  &c.  R.  Co.  v.  Curran,  19  Ohio 
St.  1  ;  2  Am.  Rep.  362  ;  Plinn  v.  Wil- 
mington, &c.  R.  Co.,  1  Houst.  (Del.)  469  ; 
Cooley  on  Torts,  685  ;  Whart.  on  Neg., 
§§  641,  589.  See  also  Penn.  R.  Co.  v. 
Henderson,  51  Penn.  St.  315. 

*  Rose  V.  Des  Moines,  Valley  R.  Co., 
39  Iowa,  249. 


SEO.'365.]  FEBE   PASSES   OE   TICKETS.  1695 

case  in  the  Federal  Supreme  Court,  it  appeared  that  A.,  who  was  the 
owner  of  a  patented  car  coupling,  for  the  adoption  and  use  of  which 
by  a  railroad  coinJ)any  he  was  negotiating;  went  at  the  request  and 
expense  of  the  company  to  a  point  on  its  road  to  see  one  of  its 
officers  in  relation  to  the  matter.  A  free  pass  was  furnished  him  by 
the  company.  During  the  passage  the  car  in  which  he  was  riding 
was  thrown  from  the  track  by  reason  of  the  defective  condition  of 
the  rails,  and  hfe  was  injured.  The  court  held  :(1)  That  the  pass 
was  given  for  a  consideration,  and  that  he  was  a  passenger  for  hire  ; 
(2)  That  being  such,  his  acceptance  of  the  pass  did  not  estop  him 
from  showing  that  he  was"  not  subject  to  the  terms  and  conditions, 
printed  on  the  back  of  the  pass  exempting  the  company  from  liabil- 
ity for  any  injury  he  might  receive  by  the  negligence  of  the  company 
or  otherwise,^  ' 

The  courts,  which  recognize  the  validity  of  the  stimulations  under 
Consideration  by  which  the  company  is  released  from  liability  for  all 
injury  whether  the  result  of  its  negligence  or  otherwise,  look  upon 
such  agreements  with  much  disfavor,  and  construe  them  with  all 
strictness  possible  in  favor  of  the  injured  passenger.  They  will  not 
construe  the  contract  as  providing  for  immunity  from  liability  for 
negligence  unless  it  is  expressed  in  plain  and  unequivocal  terms. 
Thus,  a  clause  in  a  contract  between  an  express  company  and  a  rail- 
road company  that  the  latter  "  is  hereby  released  from  and  guaran- 
teed against  any  liability  for  any  damage  done  to  the  agents  of  the 
express  company,  whether  j.n  their  employ  as  messengers  or  other- 
wise," is  not  such  an  unequivocal  exemption  as  will  bar  an  action 
for  the  death  of  an  express  messenger,  trayelling  on  the  faith  of  the 
contract,  by  the  negligence  of  the  railroad  company.*  And.it  is  held 
in  construing  the  same  contract  that  an  express  messenger  is  not 
chargeable,  in  the  absence  of  actual  notibe,  with  knowledge  of  the 

1  Railway  Co.  v.  Stevens,  95  U.  S.  road  must  show  the  pass  in  which  plaiu- 
65.5.  tiff  was  travelling,  and  euoh  pass  must 

2  Kenney  v.  New  York  Cent.  R.  Co.,  contain  the  unequivocal  stipulation  in 
125  TS.  Y.  422  ;  26  N.  B.  Rep.  626  ;  af-  order  to  defeat  recovery.  Elliot  v.  New 
firming  %  N.  Y.  Supp.  255.  The  rail-  York  Cent.  B.'  Co.,  11  N.  W.  Supp.  691. 
load  company  contracted  with  a  telegraph  And  a  pa.ss  stipulating  that  the  holder 
■company  that  employes  of  the  latter  assumes  all  risks  of  accidents  and  dam- 
should  be  allowed  to  travel,  on  certain  ages  affords  no  defence  to  an  action  against 
passes  which  were  to  contain  a  stipulation  the  company  for  injnries  sustained  by  the 
releasing  the  former  from  all  liability.  In  holder  caused  by  the  defective  condition 
nn  action  by  one  of  the  employes  of  the  of  the, road-bed  and  track.  Bryan  v.  Mis- 
telegraph  company  it  was  held  that  such  souri  Pacific  R.  Oo.,  32  Mo.  App.  228. 
contract  would  be  no  defence  j  the  rail- 


1696  TICKETS :   EXPULSION   OF  PASSENGEES.,      [CHAP.  XXI. 

exemption  clause,  and  an  action  may  be  maintained  by  his  represen- 
tative for  damages  for  his  death  caused  by  the  negligence  of  the 
railroad  company.^ 

Irrespective  of  special  contracts  the  carrier  owes  the  same  duty 
to  passengers  travelling  free  as  to  those  who  pay  fare.^ 

In  some  cases  the  company  has  had, inserted  in  the  pass  a  pro- 
vision by  which  it  is  agreed  that  the  holder  during  the  entire  passage 
shall  be  deemed  an  employ^  of  the  company,  and  that  "  the  company 
shall  in  no  case  be  liable  to  us  for  any  injury  or  damage  sustained 
by  us  during  siioh  time  for  which  it  would  not  be  liable  to  its  regu- 
lar employes."  *  In  considering  a  case  in  which  an  agreement  of 
this  kind  was  involved  the  Supreme  Court  of  Texas  has  held,  that 
the  holder  of  the  pass,  having  sustained  an  injury  through  the  negli- 
gence of  the  company,  is  entitled  to  recover  regardless  of  the  pro- 
vision. Justice  CoLLARD,  speaking  for  the  Court,  reiterated  the  very 
just  principles  which  had  previously  been  followed  in  that  State : 
"We  believe  it  is  and  ought  to  be  the  settled  law  that  a  common 
carrier  cannot  by  contract  exempt  itself  from  liability  for  injuries 
and  damages  resulting  from  its  own  negligence.  The'  public  have 
an  interest  in  the  contract,  which  a  private  individual  cannot  waive. 
If  such  liability  could  be  avoided  by  contract  there  wpuld  be  an  end 
to  the  liability  altogether.  Our  conclusions  are  that  we  are  to  look 
to  the  real  relations  of  the  carrier  and  the  passenger,  regardless  of 
any  fiction  or  pretence  of  the  agreement,  and  then  apply  the  law ;  to 
declare  the  liabilities  arising  from  the  actual  relations  of  the  parties 
as  the  law  and  public  policy  demand."  ^ 

1  Brewer   «.   Kew  York,  &c.  R.  Co.,  gers.     Id.  ;  Nolton  v.   Western  R.   Co., 

124  N.  Y.  59;  26  N.  E.  Rep.  324;  affirm-  15  N.  Y.  444;   Blair  v.   Erie  R.  Co.,  66 

ing  45   Hun  {N.   Y.),  595.     In  a    case  N.  Y.  313. 

where  the  company  attempted  to  set  up         «  Abell  v.  Western  Maryland  R.  Co., 

such  an  exemption  against  a  mail-agent  63  Mo.  433  ;  21  Am.&  Eng.  R.   Cas  507 

riding  under  a  contract  existing  between  Philadelphia,  &c.    R.    Co.   v.   Derby,  14 

the  company  and  the  government,   the  How.  (U.  S.)  468  ;  ante,  §  297. 
court  held  that  even  if  the  mail-agent         2  ggg  Missouri  Pac.  R.  Co.  v.  Ivey,  71 

rode  on  the  pass  with  full  knowledge  of  Tex.  409,  where  such  a  contract  is  set  out 

its  contents,  th«  exemption  stipulation  in  at  length. 

such  pass  would  not  bind  him  since  he  had        ■•  Missouri  Pac.  R.  Co.  v.  Ivey,  71  Tex. 

no  authority  to  alter  or  add  to  the  gov-  409  ;  37  Am.  &  Eng.  R.  Cas,  61-;  Carroll 

ernment  contract  by  consentiTig    to   the  v.  Missouri  Pac.  R.  Co.,  88  Mo.  239 ;  26 

exemption.     New  York,   &c.  R.    Co.  if.  Am.  &  Eng.  R.  Cas.  268.     See  also  Gulf, 

Seybolt,  95  N.  Y.  562  ;  18  Am.  Eep.  162.  &c.  R.  Co.  v.  McGowan,  65  Tex.  640  ;  26 

The  carrier  owes  the  same  duty  to  mail  Am.  &  Eng.  R.  Cas^  274  ;  34  id.  210. 
and  express  agents  as  to  ordinary  passen- 
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Sec.  366.  Their  stat^s  as  Carriers.  —  The  practice  of  running 
trains  composed  of  coaches  belonging  to  and  controlled  by  two  dis- 
tinct and  separate  corporations  has  become  a  common  matter  in  this 
country,  and  since  the  parlor  and  sleeping  car  coaches  and  the 
employi^s  in  charge  of  them  are  subject  both  to  the  orders  of  the 
railway  company  and  the  company  owning  the  coaches,  complicated" 
questions  necessarily  arise  as  to  the  relative  liability  of  the  two 
masters.  These  parlor  and  sleeping  cars  are  of  comparatively 
modern  origin,  and  have  found  a  place  in  the  affairs  of  the  travelling 
public  so  recently  that  the  law  relative  to  their  duties  and  liabilities 
can  hardly  be  said  to  be  settled, , although  there  have  been  a  number 
of  cases  before  the  courts  involving  these  questions ;  and  to  deter- 
mine their  duties  and  obligations  it  is  necessary  to  ascertain  the 
positio;i  they  hold  towards  the  train,  as  a  part  of  which  they  are 
hauled.  It  is  a  matter  of  common  knowledge,  that  these  cars  are 
run  by  a  corporation  entirely  distinct  from  the  railway  corporation 
over  whose  roads  they  run,  and  therefore  they  are  not  open  to  any 
passenger  upon  the  train,  but  only  to  Such  as  pay  the  requisite  extra 
compensation  therefor  and  are  accepted  by  such  company.  These 
corporations,  standing  alone,  cannot  be  said  to  be  common  .carriers 
in  any  sense,  or  subject  to  the  rules  applicable  to  common  carriers. 
They  do  not  "  carry  "  the  passengers,  or  undertake  to  do  so,  nor  do 
they  become  responsible  for  their  safe  carriage  beyond  the  implied 
guaranty  that  their  cars  are  sound,  safe,  and  roadworthy,  which  is  an 
implied  obligation  arising  from  their  contract,  which  applies  to  any 
person  or  corporation  who  lets  a  vehicle  for  hire.     It  is  held,  and 
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with  great  propriety,  that  the  liability  of  the  railway  company  for 
the  safe  carriage  of  a  passenger  in  one  of  these  cars,  remains  un- 
changed ;  that  by  accepting  and  adopting  these  cars  as  a  part  df  its 
train,  it  is  responsible  for  any  defects  therein,  and  a  passenger  who 
is  injured  by  reason  of  their  defective  condition  may  have  his  remedy 
against  eitlier  or  both  corporations.^ 

The  palace-car  company  merely  furnishes ,  the  car,  and  says  to  the 
travelling  public  that  upon  payment  df  the  sum  charged  for  seats 
therein,  we  will  furnish  you  with  accommodations  which  you  cannot 
.  obtain  upon  the  regulair  trains,  —  to  wit,  roomy  and  comfortable  chairs 
by  day,  aod.a  bed  at  night,  with  tdilet  arrangements,  etc.  It  simply' 
contracts  to  furnish  these  jittractive  and.  additional  accommodations 
during  the  trip.  It  doea  not  underta,ke  to  carry  the  passenger,  nor 
does  it  hold  itself  out  as  having  any  authority_  or  control  over  the 
train  or  its  passage  over  the  rails.  No  one  understands,  or  has  any 
right  to  understand  when  he  takes  passage  in  one  of  these  cars,  that, 
the  company  owning  it  becomes  obligated  to  him  to  take  him  to  his 
point  of  destination  safely,  except  in  so  far  as  the  roadworthiness,, 
etc.,  of  its  own  cars  is  concerned,,  or  to  land  him  there  upon  schedule 
time.  But  while  strictly  they  are  not  common  carriers  of  passen- 
gers, yet,  owing  to  their  peculiar  relation  to  the  piublic  and  th6  mil- 
way  company,  they  owe  certain  duties  to  the  public  which  they 
cannot  evade  or  shirk.  They  invite  the  public  tb  ride  in  their  cars, 
and  by  receiving  the.  extra  compensation  therefor,  they  impliedly 
contract  that  their  cars  are  safe  ftnd  road  worthy,  and  that  they  will 
at  least  exercise  ordinary  care  to  protect  hoth  the,  passenger  and  his 
property  which  he  may  have  in  his  custody.  And  they  owe  a  duty 
to  their  passengers,  therefore,  to  protect  them  from  insult  or  injury 
by  their  servants  or  agents.? 

1  See  Williams  v.  Pullman  Pal.  Car  in  a  peculiar  way.  The  plaintiffhad  hired 
Co.  and  Louisville,  &c.  R.  Co.,  40  La.  two  berths  in  the  sleeper,  one  for  his  wife 
An.  417  ;  33  Am.  &  Eng.,  Cas.  414  ;  post,  and  her  mother  and  the  other  for  himself. 
§  367.  The  sleeping-?ar  company  owes  a  When  plaintiff  and  his  wife  had  retired 
duty  to  Its  passengers  to-wake  them  when  together  in  the  former's  berth,  the  con- 
requested  to  do  so,  in  time  to  be  ready  to  ductor  and  porter  came  to  the  berth  and 
leave  the  train  when  their  stations  are  with  great  rudeness  exposed  plaintiff  and 
reache.d.,  Pullman  Pal.  Car  Co;  v  Smith,  his  wife  to  view,  and  compelled  her  to 
79  Tex.  468  ;  23  Am.  St.  Rep..356.  See  leave  plaintiff's  berth.  The  court  held, 
also  Pullman  Pal.  Oar  Co.  «.  Bales,  80  however,  that  there  was  no  breach  of  the 
Tex.  211;  47  Am  &  Eng.  R.  Cas.  416.  contract  and  no  recovery  conld  be  had. 

2  This  duty  was  speeifically  declared  in  In  a  case  in  Mississippi,  it  appeared 
Pullman  Car  Co.  «,  Bales,  "80  Tex.  211  ;  that  plaintiff,  while  on  a  car  which  was 
15  S.  W.  Bep.  786,  though  it  was  enforced  both  an  eatiiig  and  a  sleeping  op,  ordered 
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Sec,  367.  Liability  of  Railway  Company  for  Injuries  to  Passengers 
in  Parlor-Cars.  —  The  sleeping-cars  are  a  pftrt  of  the  train  operated 
by  the  railroad  company  as  a  carrier  of  passengers,  and  a  passengei^s 
relations  with'  such  company  are  not  affected  in  any  way  by  his 
sfeeuring  a  .passage  in  that  part  of  the  train  which  is  o^ned  by  a 
parlor-car  company.  It  is  therefore  held  in  a  number  of  cases,^  tha,t 
where  a. passenger  has  purchased  a  ticket  of  a  parlor-car  company 
entitling  him  tp  ride  in  its  car,  and;  also  a  passagerticket  of  the  rail- 
way company,  the  r&,ilway  company  is  to  be  regarded  as  liable  for 
the  negligence 'of  the  pal?ice-car  company  ;  and  that  its  servants  are 
to.be  treated  as  the  servants  of  the  railway  company  in  everything 
that  regards  the  safety  and  security  of  the  passenger.  Upon  grounds 
of  expediency  and  public  policy  this  doctrine  is  well  founded,  and  it 
also  finds  farther  and  additional  support  from  the  obligation  which 
the  company  is  under  to  run  none  but  .safe  cars,  and  those  which  are 
fit  and  adequate  for  the  business ;  ^  and  it  cannot  in  this  respect  sub- 
stitute the  care  and  diligence;  of  another  corporation  for  its  own,  nor 
can  it  shield  itself  from  liability  upon  the  ground:  that  it  had  no  au- 
thority or  power  to  repair  these  cars  or  test  their  suitableness.  It  is 
bound  tq  dQ  so,  and,  inasmuch  as  it  is  not  bound  to  haul  the  cars 
except  by  virtue  of  its  contract,  if  it  fail  ta  provide  in  its  contract 
for  such  examination  and  repair  of  the  cars  as  it  is.  bound  tp  make  in 

his  berth  to  he  made  up ;  the  porter  replied  pany,  for  the  route  between  the  same  cities, 

that  it  would  be  done  as  soon  as  he  had  and  for  that  ticket  he  paid  the  additional 

furnished  two  lunches  previously. ordered,  sum  of  $5.     He  took  the  train  the  same 

After  an  angry  dispute',  plaintiff  went  into  day,  going  immediately  into  the  section  of 

a  forward  car  and  sat  up  all  night,  though  ths  sleeping-car  corresponding  to  his  ticket, 

his  berth  was  made  up  for  him..   It  was  The  next  moriiing,  at  Alliance,  Ohio,  upon 

held  that  the  pvideiice  afforded  no  ground  thfe  invitation  of  a  friend  tra.vening  upon 

for  a  verdict  againJjtl  the  company.     Pull-  the  same  train,  he  entered  the  sleeping-car 

man  Pal.   Car  Co.  v.  Ehrman,   65  Miss,  in  which  that  friend  was  riding,  and  there 

383  ;  4  So.  Rep.  113.  engaged  with  him  in  conversation.    While 

'    '  1  Penn.  E.  Co.  v.  Roy,  102  U.  S.  451- ;  so  engaged,  the  upper,  berth  of  the  section 

1  Am.  &  Eng.  R.  Cas.  22.5  ;   Columbus,  in  which  they  were  sitting  fell.    There- 

&c.  E.  Co.  ».  Walrath,  38  Ohio  St.. 461;  upon  thtf  porter  of  the  sleeping-car  came 

8  Am.  &  Eng.  R.  Cas.  371.  at  once  and  put  up  the  berth,  saying  it 

^  Penn.  E.  Co.  ».  Roy,  102  U!  S.  451.  would  not  fall  again. ,  Shortly  .thereafter 

It  appeared  in  this  case  that  the  defendant  the  berth  fell  a  second  time,  striking  the 

purchased  at  the  office  of  the  lessee  com-  plaintiff  upon  the  head,  injuring  his  brain, 

pany,  in  the  city  of  Chicago,  a  "first-class  incapacitating  him  from  the  performance 

railroad  ticket"  from  that  city  to  Phila-  of  his  usual  avodations,  and  necessitating 

delphia,  over  the  line  of  that  company,  medical  treatment.     The  court- held  that 

paying  therefor  the  sum  of  $1^40.    At  the  railroad  company  was  liable,  and  that 

tlie  saD>e  time, and  place,  and  of  the  same  .the  fact  i;hat  the  plaintiff  was  not  injured 

person,  he  purchased  a  siee,ping-car  ticket,  in  the  car  in  which  his  ticket  entitled 

issued  by  the  Pullman  Palace  Car  Com-,  him  to  ride  made  no  difference. 
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executing  its  obligations  to  its  passengers,  the  fault  is  its  own.  In 
each  of  the  cases  cited,  the  plaintifif,  who  was  passenger  upon  a 
parlor-car  upon  the  defendant  railway,  was  injured  by  the  fall  of  a 
berth,  and  in  both  cases  the  railway  company  was  held  liable  for  the 
injury.  In  both  of  the  cases  cited  stress  was  placed  upon  the  cir- 
cumstance that  there  was  no  evidence  to  show  that  the  plaintiffs 
knew  that  the  parlor-cars  were  owned  and  controlled  by  a  separate 
corporation,  and  in  the  absence  of  proof  of  knowledge  of  that  fact  by 
a  passenger  there  is  no  question  that  he  has  a  right  to  presume  that 
the  whole  train  is  under  the  care,  control,  and  management  of  the . 
railway  company.^  What  the  effect  of  notice  or  actual  knowledge 
of  the  real  condition  of  things  would  be  is  thus  left  open,  especially 
in  the  Ohio  case ;  but  from  the  grounds  upon  which  Harlan,  J.-, 
placed  the  liability  of  the  railway  company,  it  is  doubtful  whether 
that  circumstance  would  have  any  influence  upon  the  question  of 
liability.  The  real  ground  of  liability  being  the  duty  which  the 
railway. company  owes  to  passengers  of  running  none  but  sound  and 
sufficient  cars,  and  that  by  consenting  to  haul  the  cars,  the  passenger 
has  a  right  to  regard  it  as  an  assurance  by  it  that  the  car  is  safe,  it  is 
not  believed  that  notice  or  knowledge  of  the  real  status  of -the  two 
companies  would  affect  the  liability  of  either.^ 

1  See  also  Kinsley  ».  Lake  Shore,  &c.  fication  of  the  liability  of  the  railroad  com- 
R.  Co.,  125  Mass.  54  ;  28  Am.  Rep.  200  ;  pany ;  and  that  whether  the  arrangement 
Thorpe  v.  N.  Y.  Cent.  R.  Co.,  76  N.  Y.  between  the  companies  be  enforced  or  con- 
492;  32  Am.  Rep.  325.  ventional,  the  railroad  company  should  not 

2  In  Columbus,  &o.  R.  Co.  v.  Walrath,  be  liable  for  injury  to  passengers  resulting 
38  Ohio  St.  461 ;  4  Week.  Law  BuU.  11,  solely  from  negligence  of  the  agents  of  the 
it  was  held  that  a  passenger,  by  train  of  a  sleeping-oar  company.  In  support  of  this 
railroad  company,  travelling  in  the  coach  view,  attention  is  called  to  the  fact  that 
of  a  sleeping-car  company,  may  properly  in  Penn.  R.  Co.  v.  Roy,  102  U.  S.  451, 
assume,  in  the  absence  of  notice  to  the  where  the  liability  of  the  railroad  company 
contrary,  that  the  whole  train  is  under  for  an  injury  received  in  a  car  of  the  Pnll- 
one  management ;  and  in  such  case,  where  man  Palace  Car  Company,  was  asserted, 
he  sustains  injury  by  the  negligence  of  Harlan,  J.,  lays  stress  on  the  fact  that 
one  in  the  employ  of  the  sleeping-car  the  railroad  company  had  published  and 
company,"  he  may  maintain  an  action  circulated  cards,  which  were  in  such  form 
against  the  railroad  company.  The  court  as  to  induce  the  belief  that  the  sleeping- 
said  :  "  Counsel  for  plaintiff  in  error  car  was  under  the  management  and  con- 
argue  in  this  case  that  sleeping-cars  have  trol  of  the  railway  company.  But  on 
become  recognized  as  so  far  necessary  to  examination  of  the  whole  opinion,  we  find 
the  comfort  and  convenience  of  passengers  there  was  no  intention  to  place  the  liability 
by  railway,  that  railway  companies  may  be  on  such  narrow  ground  ;  and  we  ham  no 
compelled,  in  like  manner,  to  attach  the  hesUomey  in  saying,  that  in  the  absence  of 
coaches  of  sleeping-car  companies  to  their  notice  that  the  company  will  not  be  liable  for 
trains,  where  they  have  failed  to  provide  defective  applicmces  in  the  sleepiitg-ea/r  or 
their  own  cars  for  such  purpose,  in  which  negligence  of  servants  of  the  sleeping-car 
case  there  should  be  a  corresponding  modi-  company,   a  passenger  may  well  assume 
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The  servants  and  employes  on  the  sleeping  and  parlor  cars  are  the 
servants  of  the  railway  company,  and  it  is  responsible  for  all  their 
acts  and  defaults  committed  in  the  performance  of.  their  duties  and 
in  the  scope  of  their  employment.'  Indeed,  the  cases  go  so  far  as  to 
hold  the  railway  company  liable  for  every  wilful  or  malicious  injury 
to  passengers  by  such  servants.  In  a  recent  case  in  Louisiana,^  the 
plaintiff,  a  passenger  on  a  train,  desiring  to  wash  his  hands,  was  di- 
rected by  an  employ^  of  the  railroad  company  to  gtf  into  the  adjoining 
sleeping-car  where  he  would  find  facilities  for  bathing.  He  was  met 
at  the  entrance  of  the  sleeper  by  the  porter,  who,  without  any  cause 
except  that  plaintiff  asked  permission  to  wash  his  hands,  ^nd  de- 
murred to  his  demand  for  pay  for  the  privilege,,  assaulted  him  and 
violently  ejected  him  from  the  car.  It  appeared  that  the  porter  was 
a  mere  menial  servant  of  the  sleeping-car  company,  having  no  police' 
authority  whatever,  and  no  cdnliection  with  the  enforcement'  of  the 
company's  rules  except  to  report  violations  of  them  to  the  conductor, 
and  that  he  had  no  authority  to  use  violence  towards  any  person  for 
any  purpose.  The  plaintiff  brought  his  action  for  damages  against 
the  sleeping-car  company  and  against  the  railtoad  company.  On  the 
-  first  appeal  it  was  held  that  the  porter's  wanton  assault  was  entirely 
foreign  to  the  functions  of  his  employment,  that  the  liability  of  the 
sleeping-car  company  for  such  an  assault  was  not  governed  by  prin- 
ciples regulating  the  liability  of  common  carriers  to  their  passengers 
for  similar  assaults  ;  that  the  obligation  and  liability  of  the  company ' 
was  independent  of  any  contractual  relation  (plaintiff  not  holding  a 
,s^eeping-car  ticket),  and  was  governed  by  the  general  principles  of 
the  law  of  master  and  servant  common  to'  all  systems  of  law.  A 
judgment  of  $2,500  in  plaintiff's  favor  against  the  sleepiiig-car  com- 
pany was  therefore  set  aside.^  On  the  second  appeal  it  was  held 
that  a  judgment  of-  $1000  against  the  railroad  company  should  be 
upheld.  The  porter  was  the  servant  of  the  railroad  company,  and  as 
the  relation  of  passenger  and  carrier  existed  between  such  company 
and  plaintiff,  it  must  answer  for  all  injury  done  to  plaintiff  by  its 
servants  or  agents  whether  wilful  or  not.^ 

that  the  whole  train  is  under  one  general  for  such  injuries,  is  a  question  concerning 

management.  Thorpe  v.  N.  Y.  Central  R.  which  we  express  no  opinion." 

Co.,  76  N.  Y.   402  ;   32  Am.  Eep.  325  ;  ,      i  Williams  v.  Pullman  Car  Co.,  40  La. 

■Kinsley  v.  Lake  Shore,  &c.  R.  Co.,  125  An.  87;  33  Am.  &'Eng.  E.  Cas.  407. 

Mass.  54;  28  Am.  Rep.  200.     How  far  ^  Williams  v.   Pullman  Car  Co.  and 

a  railway  company  may,   by  agreement  L.  N.  0.  &  T.  R.  Co.,  40  La.  An.  417  ;  33 

with  a  sleeping-car  company,  known  to  Am.  &  Eng.  II.  Cas.  414.    The  case  of 

the  passenger,  exonerate  itself  for  liability  Penn.  R.  Co.  v.  Roy  (102  U.  S.  451),  was 
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The  rule  is  stated  in  one  case  to  be  that  where  a  passenger  is 
wrongfully  expelled  from  a  Pullman  car  of  a  train  by  the  officers  of 
the  company  operating  the  road,  the  Pullman  co'mpainy  is  not  liable,; 
but  if  expelled  by  the  officers  of  the  Pullman  company,  the  railroad 
is  not  liable.^  But  as  already  observed  the  Pullman  servants  are 
■also  agents  of  the  railroad  company,  and  the  latter  is  liable  for  their 
wrongful  acts  towards  its  passengers  in  all  cases. 

Sec.  368..  Free  Pass,  Conditional  :  Effect  of  Purchase  of  Ticket  in 
Parlor-Car  upon  Conditions  in.  —  In  ^  somewhat  recent  case  iu  New 
York,*  a  passenger  on  a  regular  train  between  Albany  and  New  York 


quoted  and  approvedk  In  the  case  of 
Dwinelle  v.  New  York  Cent.  H.  Co.,  120 
N.  Y.  117;  44  Am.  &  Eng.  E.  Cas.  384,  it 
appeared  that  the  passenger  having  been 
transferred  to  a  new  train  before  the  jour- 
ney was  ended,  asked  the  porter  to  return 
to  him  his  sleeping-car  ticket,  or  else 
inform  the  conductor  of  his  right  to  a 
berth  in  the  sleeper.  The  porter  refused, 
and  an  altercation  ensued  in  \vhich  porter 
assaulted  the'  passenger.  In  an  action 
against  the  railroad  company  it  was  held 
that  it  was  a  question  for  the  jury  as  to 
whether  the  porter,  at  the  time  of  the 
assault,  was  acting  in  the  peiiormance  of 
his  duties,  and,  if  so,  the  company  was 
liable  ;  that  a  common  carrier  is  liable  for 
the  wilful  and  malicious' acts  of  its  ser- 
vants- towards  u,  passenger.  So,  in  the 
case  of  Thdrpe  v.  New  York  Cent.  K.  Co., 
76  N.  Y.  402,  32  Am.  Eep.  325,  a  passen- 
ger on  defendant's  train,  finding  no  vacant 
seats  in  the  ordinary  coaches,  all  the  seats 
being  filled,  proceeded  to  a  drawing-room 
car,  owned  by  a  private  individual  but 
forming  a  part  of  the  train  and  regularly 
run  with  it  by  contract  with  the  defend- 
ant, and  took  a  seat  there.  When  asked 
for  extra  fare  for  the  seat  he  refused, 
stating  that  he  was  ready  to  go  into  the 
other  cars  if  a  seat  was  provided  for  him 
there.'  The  porter  thereupon  attempted  to 
eject  him.  It  was  held  that  the  defendant 
railway  company  was  liable  for  the  assault. 
See  also  Heinrich  v.  Pullman  Car  Co.,  20 
Fed.  Rep.  100  ;  18  Am.  &  Eng.  R.  Cas. 
379  (passenger  injured  by  discharge  of 
pistol  accidentally  discharged  by  porter). 

1  Paddock  v.  Atchison,  &c.  R.  Co.j 
87  Fed.  Rep.  841  (small-pox  passenger 
ejected). 


2  Ulrich  V.  New  York  Cent.  R.  Co., 
108  N.  Y.  80 ; ,  34  Am.  &  Eng.  R.  Cas. 
350,  reversing  13  Daly  (N.  Y.),  129;  31 
Alb.  L.  J.  302.  The  court,  speaking  by 
RuGER,  C.  J.,  went  on  to  say  :  "  Perhaps 
the  language  of  the  court  below  will  afi'oi'd 
1  niore  accurate  view  of  its"  position  [and 
the  plaintiff's  contention],  viz.  :  '  The  de- 
'  fendant  has  taken  money  from  the  plaintiff 
for  carrying  him,  and  it  has  no  right  to 
say  that  he  was  a  free  passenger,  and  to 
ask  the  court'  to  incorporate  into  the 
drawing-room  ticket  the  provisions  of  tlie 
free  pass.'  The  vice  of  this  argument  is 
the ■  assumption  that  'the  defendant  has 
taken  money  from  the  plaintiff  for  carry- 
ing him.'  Assuming,  for  the  purposes  of 
the  argument, ,  that  the  purchase,  by  a 
passenger  on  a  train,  of  a  drawing-room 
ticket  from  a  drawing-room  car  conductor, 
has  the  same  force  and  effect  as  though 
purchased  from  the  train  conductor,  of 
which  there  is  much  doubt,  we  yet  think 
that  such  a  purchase  has  no  effect  upon 
the  statui  of  the  purchaser,  as  a  passen- 
ger. ...  It  is  undoubtedly  true  that  if 
the  plaintiff  had  paid  his  fare,  or  had 
made  a  valid  contract  with  the  defendant 
for  passage  which  was  inconsistent  with 
the  provisions  of  the  pass,  it  might  be  in-, 
ferred  that  the  parties  intended  by  such  an 
arrangement  to  rescind  the  contract  pre- 
viously existing  between  them,  at  least  .to 
the  extent  of  any  inconsistency.  But  we 
are  of  the  opinion  that  the  transaction  in 
question  had  no  such  effect,  and  that,  the 
purchase  of  the  right  to  enjoy,  particular 
and  exclusive  accommodations  during. the 
trip,  whether  made  with  the  defendant  or 
otherwise,  did  not,  so  long  as  the  pass,  was 
used  to  secure  transpoitation,  in  any  way 
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was  travelliug  on  a  free  pass  which  had  on  it  an  indorsement  to  the 
effect  that  in  consideration  of  receiving  it  the  holder  assumed  all 
risks  of  accident,  and  agreed  that  the  company  should  "hot  be  liable 
under  any  circumstances,  whether  by  the  negligence  of  their  agents  or 
otherwise,"  for  injury  to  his  person  or  property.  On  getting  aboard 
the  train  the  passenger  bought  a  ticket  entitling  him  to  a  seat  in  a 
drawing-room  car  known  as  the  "  Empire."  In  the  course  of  the 
journey  a  collision  occurred  in  which  he  sustained  severe  injuries. 
He  brought  an  action  for  damages  against  the  railroad  company, 
claiming  that  by  the  purchase  of  the  ticket  entitling  him  to  a  seat  iii 
the  "  Empire,"  he  became  a  passenger  for  hire,  and  that  the  conr 
tract  expressed  in  the  free  pass  had  been  abrogated  and  annulled  to 
a  certain  extent  by  the  new  contract.  But  the  court  held  that  this 
contention  could  not  be  sustained,  that  the  contract  of  carriage  as  ex- 
pressed in  the  free  pass  was  conclusive  as  to  the  passenger's  right  of 
action.  The  price  pa,id  for  admission  to  the  parlor-car  had  no  refer- 
ence to  the  contra,ct'of  transportation,  but  merely  to  privileges  desired 
by  one  already  entitled  to  transportation.  "  The  contract  for  a  seat 
did  not  make  the  purchaser  a  passenger  in  any  sense,  but  it  simply 
provided  that  if  the  purchaser  secured  a  right  to  ride  on  that  train 
he  could  also  enjoy  the  advantages  of  a  specified  seat  during  the  trip, 
if  he  so  desired." 

It  has  been  urged  that  there  is  no  reason  why  a  passenger  who 
has  purchased  a  secorid-class  ticket,  entitling  him  to  a  passage  in  an 
emigrant-car,  might  not,  by  purchasing  a  ticket  in  a  parlor-car,  be 
entitled  to  be  carried  upon  such  ticket,  although  purchased  at  greatly 
reduced  rates.  But  the'  company  may  and  does  require  that  its 
passengers  shall  hold  first-class  tickets ;  such  a  requirement  is 
always  provided  for  in  the  agreetaents  between  the  railroad  and 
the  sleeping-car  companies. 

Sec.  369.  Iiiability  of  Parlor-Car  Companies  for  Articles  Lost  or 
Stolen.  —  It  is  quite  true  that  a  passenger  upon  an  ordinary  railway- 
car,  takes  the  risk  of  the  loss  of  any  personal  baggage  or  effects  which  he 

affect  the  validity  of  the  agreement  ex-  the  conductor  in  charge  of  train.'    The 

pressed  therein.    Indeed,  the  terms  printed  inference  is  irresistible  that  the  ticket  for 

upon  the  ticket  by  which  the  plaintiff  a  seat  had  no  relation  to  his  right  to 

secured  his  seat  in  the  drawing-room  car  transportation,   but  that  the   latter  was 

repel  a  contrary  inference,  and  plainly  in-  expected  to  be  inade  the  subject  of  a  dis- 

dicate  that  the  plaintiff  was  required  to  tinct  and  separate  contract  to  be  formed 

rely  for  transportation  upon  his  pass  ;  for  by  an  agreement  between  the  plaintiff  and 

it  was  there  stated  that  '  this  check,  with  the  defendant." 
passage-ticket  or  fare,  will  be  taken  up  by 
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may  take  with  him  into  the  car ;  and  while  he  may  sleep  in  his  seat 
if  he  can,  yet  he  does  so  at  his  peril ;  and  if  while  sleeping  thieves 
rob  him  of  his  money  or  baggage,  the  loss  is  his  own,  because  the 
railway  company  has  not  contracted  either  expressly  or  impliedly 
to  keep  watch  over  his  goods,  either  while  he  is  asleep  oj-  awake  ;  ^ 
but  in  sleeping-cars  a  different  condition  of  things  exists,  and  the 
very  object  and  purpose  of  the  cars,  and  the  inducement  which  the 
company  holds  out  to  the  public  for  taking  passage  in  them,  is,  that 
passengers  may  sleep.  In  a  recent  case  in  Kentucky,^  the  court,  in 
a  very  able  opinion  in  which  the  liability  of  these  companies  is  dis- 
cussed, say :  "  These  cars  are  in  themselves  an  invitation  to  the 
travelling  public  to  enter  and  protect  themselves  against  the  weari- 
ness of  a  long  journey  by  disrobing  and  sleeping.  The  passenger  in 
buying,  and<the  company  in  selling,  the  ticket  contemplate  that  this 
privilege  will  be  improved.  The  company  accepting  compensation 
under  these  circumstances  impliedly  undertakes  to  keep  a  reasonable 
watch  over  the  passenger  and  his  property.  The  faithful  performance 
of  this  undertaking  is  the  limit  of  its  duty  in  this  respect.  Its 
breach  must  be  the  foundation  of  every  action  seeking  to  charge  the 
company  with  the  loss  of  articles  the  passenger  has  taken  with  him 

1  Hillis  V.  Chicago,  &c.  R.  Co.,  72  Iowa,  value  of  the  bonds  taken  from  him,  except 
222  (railway  company  not  liable  for  $500  one  which  was  overdue  and  was  afterwards 
stolen  from  passenger  in  Pullman  car),  returned  ;  and  the  only  point  presented  by 
In  the  case  of  Weeks  v.  New  York,  &c.  R.  the  case  was,  whether  that  ruling  was 
Co.,  9  Han  (N.  Y.),  669,  72  N.  Y.  50,  the  correct.  It  appeared  that  the  plaintiff 
plaintiff  had  a  verdict  for  $16,685.47,  carried  the  bonds  in  an  inside  pocket,  and 
which  was  the  value,  with  interest,  of  that  he  gave  no  notice  to  the  defendant  or 
certain  bonds  forcibly  taken  from  him  any  of  its  agents  of  the  fact  that  he  had 
while  he  was  a  passenger  on  one  of  defend-  them.  They  were  in  no  way  placed  under 
ants'  cars.  The  train  had  arrived  at  the  the  charge  of  the  defendant,  but  they  were 
station  but  was  stopped  Shortly  before  it  solely  and  wholly  retained  by  the  plaintiff, 
reached  the  ultimate  landing-place,  and  He  made  no  contract  with  the  company 
plaintiff  left  his  seat  and  walked  to  the  other  than  that  to  be  deduced  from  his 
end  of  the  car  to  ascertain  the  cause  of  the  purchase  of  an  ordinary  passenger-ticket, 
detention.  He  was  suddenly  seized  by  and  paid  nothing  for  the  safe  can-iage  of 
three  men  who  had  just  entered  the  car,  the  bonds  in  his  possession  unless  it  was 
and  by  them  robbed  of  his  bonds.  No  included  in  the  purchase-price  of  his  ticket, 
person  employed  by  the  company  was  in  The  court  held  that  the  company  was  not 
the  car  at  the  time,  and  no  precautionary  liable.  See  opinion  of  Daniels,  J.  (9 
measures  had  been  taken  by  it  to  protect  Hun.  670),  which  contains  an  able  state- 
its  passengers  against  pillage.  Another  ment  of  the  liability  of  railway  companies 
robbery  was  shown  to  have  taken  place  in  such  cases. 

near  the  same  vicinity,  but  whether  it  was         a  Pullman  Palace  Car  Co.  «.  Gaylord 

before  or  after  this  one  did  not  appear.  Ky.  Sup.  Ct.,  6  Ky.  Law  Rep.  279;  23 

Upon  these  facts  the  trial  court  ruled  that  Am.  L.  Reg.  N.  s.  788. 
the  plaintiff  was  entitled  to  recover  the 
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upon  the  car.  In  the  case  at  bar  the  defendant  was  held  liable  with- 
out regard  to  the  faithfulness  of  its  servants.  If  they  exercised  proper 
care  hy  heeping  a  reasonable  watch  over  the  plaintiff's  property,  there 
was  no  breach  of  any  undertaking  on  the  part  of  the  company,  and 
hence  no  lidbility."  This  seems  to  us  to  be  not  only  an  accurate  but 
a  clear  and  concise  statement  of  the  duty  of  these  companies  in  re- 
spect to  the  care  which  is  due  from  them  to  their  patrons,  and  it  is 
the  rule  generally  held. 

In  a  recent  Pennsylvania  case,^  the  plaintiff  purchased  a  ticket 
from  the  company  at  Philadelphia,  which  secured  him  an  upper  berth 
in  a  sleeping-coach  leaving  Philadelphia  on  the  11 :  30  P.  M.  train. 
There  were  on  this  train  two  sleepers  in  charge  of  five  employes,  the 
usual  number,  and  consisting  of  a  conductor,  one  cook,  and  three 
porters.  The  plaintiff  on  entering  the  car  had  on  his  person  a  gold 
watch  valued  at  two  hundred  and  fifty  dollars,  and  about  fifty-five 
dollars  in  money.  His  berth  was  already  made  up,  and  he  retired 
shortly  after  the  train  started.  Before  getting  into  his  berth  he  took 
off  his  coat  and  vest,. put  his  watch  and  pocketbook  in  the  inside 
pocket  of  his  vest,  and  put  it  under  the  outside  corner  of  the  mat- 
tress of  his  berth,  lay  down  and  was  soon  asleep,  and  did  not  awake 
until  near  Huntingdon",  about  seven  o'clock  next  morning,  when  the 
passenger  conductor  called  for  his  railroad  ticket.  On  looking  for  it 
he  discovered  that  his  watch  and  money  were  gone.  He  called  the 
porter,  and  sent  him  to  tell  the  conductor,  who  came,  and  the  plain- 
tiff made  known  to  him  that  he  had  been  robbed.  Officers  were 
telegraphed  for  and  met  the  train  at  Tyrone  to  search  the  passengers, 
but  the  missing  property  was  not  found.  Two  passengers  who  had 
taken  berths  ^rom  Philadelphia  to  Altoona  got  off  at  Harrisburgh, 
and  from  this  fact  were  suspected  as  being  the  guilty  parties.  Every 
effort  was  made  by  the  agents  and  employes  of  the  company  to 
detect  the  thieves,  but  without  avail.  The  conductor  of  the  sleeper 
remained  on  duty  in  the  coach  until  3  A.  M.,  when  he  left  his  post 
and  put  the  colored  porter  upon  guard,  who  went  out  for  a  time  to 
black  boots.  The  regulations  required  a  continuous  watch  during  the 
night.  The  plaintiff  had  a  verdict  for  the  amount  of  his  loss,  which, 
was  sustained  upon  appeal.  In  an  Indiana  case,^  the  plaintiff,  who 
was  a  passenger  upon  one  of  the  defendant's  cars,  while  sleeping  in 
'  his  berth,  was  robbed  of  three  hundred  and  ninety-six  dollars,  as 

1  Pullman  Palace  Car  Co.  v.  Gardner         "  'Woodruff  Sleeping  Car  Co.  v.  Diehl, 
(Penn.  1883),  16  Am.  &  Eng.  R.  Cas.  324.    84  Ind.  474 ;  43  Am.  Eep.  102. 
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the  court  trying  the  case,  at  the  request  of  the  parties,  speojally 
found,  through  the  negligence  of  the  defendant  in  not  maintaining  a 
auf&cient  watch  over  the  cars  during  the  night  to  prevent  thefts. 
The  court  upon  these  facts,  stated  its  coQclusions  of  law  therefrom, 
as  follows:  (1)  That  the  defendant  is  not  responsible  as  a  common 
carrier ;  (2)  That  the  defendant  cannot  be  held  to  the  liability  of  an 
innkeeper,  but  for  negligence  only,  and  that  upon  the  facts,  it  having 
failed  tti  keep  a  sufficient  watch  during  the  night,  it  was  liable  for  the 
loss,  and  rendered  judgment  for  the  plaintiff  for  three  hundred  and 
ninety-six  dollars,  Upon  appeal,  the  Supreme  Cous-t  sustained  the 
lower  court  as  to  its  conclusions  of  law,  and  the  judgment  was 
afi&rmed.'  A  notic§  posted  in  the  car  that  the  company  disclaims 
all  responsibility  for  the  loss-  of  baggage,  or  other  property  of  passen- 
gers, cannot  affect  the  company's  liability  unless  it  can  be  shown 
that  it  was  brought  to  the  passenger's  notice ;  ^  and  it  seems  that 


1  In  Pullman  -Palace  Car  Co.  o.  Gay- 
lord,  Ky.  Sup.  Ct.  6  Ky.  Law  Rep.  279  ; 
23  Am.  L.  Reg.  N.  s.  788,  it  was  held  that 
in  tlie  absence  of  proof  of  negligence,  a 
sleeping-oar  company  is  not  liable  for  a 
diamond  pin  stolen  from  the  berth  of  a 
passenger.  The  court,  citing  Clark  v. 
Bums,  118  Mass.  275 ;  19  Am.  Eep.  466, 
and  Steamboat  Crystal  Palace  ».  Vander- 
poel,  16  B.'  Mon.  (Ky.)  S02,  said:  "It 
would  be  difficult  to  give  any  valid  reason 
why  a  sleeping-car  company  should  be  held 
to  any  more  rigid  liability  in  such  cases 
than  a  steamboat  company.  It  could  no 
more  be  said  that  a  sleeping-car  was  an 
'  inn  on  wheels '  than  that  a  steamboat 
was  an  inn  on  water.  They  both  provide 
sleeping-apartments  for  passengers,  who 
pay  for  the  privilege,  and  are  expected  to 
occupy  them.  Sleep  is  as  essential  to  the 
health  and  comfort  of  the  traveller  in  the 
one  case  as  in  the  other.  The  servants  of 
the  steamboat  company  certainly  have  the 
implied  custody  of  the  passenger's  wearing 
apparel  to  as  great  an  extent  as  the  ser- 
vants of  the  sleeping-car  company.  The 
resemblance  of  a  steamboat  to  an  inn  is 
even  greater  than  that  of  the  sleeping-car, 
since  it  is  customary  for  the  former  to 
provide  ineala  for  its  passengers.  If,  then, 
the  rigid  liability  of  innkeepers  is  not  to 
be  extended  to  the  owners  of  steamboats, 


common  justice  demands  that  it  be  not 
applied  to  the  owners  of  sleeping-cars. 
And  we  find  this  rule  has  been  followed 
so  far  as  the  responsibilities  of  the  latter 
have  been  the  subject  of  judicial  inquiry. 
While  these  adjudications  are  not  placed 
upon  the  same  ground,  their  conclusions 
are  substantially  the  .same.  We  cannot 
concur  in  some  of  the  reasons  assigned  in 
the  various  opinions,  but  we  think  their 
decisions  are,  in  the  main,  correct."  The 
court  also  remarked  upon  Blum  »,  Pull- 
man Sleeping  Car  Co.,  3  Cent.  Law  Jo.ur. 
592  ;  Palmeter  v.  Wagner,  11  Alb.  Law 
Jour.  149  ;  Welsh  v.  Pullman  Palace  Car 
Co.,  16  Abb.  Pr.  N.  s.  (N.  Y.)  2.52;  Pull- 
man Palace  Car  Co.  v.  Smith,  73  111.  360  ; 
24  Am.  Rep.  258  ;  Woodruff  Pal.  Car  Co. 
V.  Diehl,  84  Ind.  474  5  43  Am.  Rep.  102, 
and  concluded  as  follows  :  "While  there- 
fore the  stringent  liability  of  an  innkeeper, 
which  the  distinguished  Chief  Justice 
CoLERiDGK  has  said  does  not  '  stand  on 
mere  reason,  but  on  custom  growing  out  of 
a  state  of  society  no  longer  existing,'  is  not 
to  be  applied,  to  the  owners  of  sleeping- 
cars,  it  does  not  follow  that  they  assume 
no  duties  or  liabilities." 

2  Lewis  V.  N.  Y.  Sleeping  Car  Co.,  143 
Mass.  267  ;  58  Am.  Rep.  135  ;  28  Am.  & 
Eng.  R.  Cas.  148. 
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even  then  the  notice  is  inefPecttial  to  relieve  the  company  of  all  lia- 
bility foi*  the  consequences  of  its  negligence. 

These  cases  and  others  establish  beyond  question  the  doctrine  that 
a  sleeping-car  company  is  not  liable  as  a  common  carrier  or  as  an 
innkeeper  for  the  baggage  or  other  effects  of  its  passengers,  and 
therefore  does  not  insure  against  their  loss.  But  while  this  is  true, 
it  owes  a  clear  duty  to  use  reasonable  care  to  protect  passengers  from 
theft,  and  if  through  the  want  of  such  care  the  passengers'  personal 
effects  are  stolen,  it  must  answer  for  their  loss.^  The  company's  lia- 
bility being  based  on  its  negligence,  the  contributory  negligence  of 
the  plaintiff  is  always  a  defence.^ 

The  sleeping-car  company  is  not  only  not  liable  as  ah  insurer  of 
the  effects  of  its  pa:ssengers,  but  its  liability  for  losses  occasioned  by 
its  own  negligence  is  limited  to  such  an  amount  of  inoney  or  other 
effects  as  is  reasonably  necessary  for  the  purposes  of  the  passenger's 
journey.  The  rule  is  very  clearly  stated  in  the  opinion  by  Thomp- 
son, J.,  of  the  Missouri  Court  of  Appeals  :^  "  The  settled  law  is  that 
a  sleeping-car  company  is  not  an  insurer  of  the  baggage  of  the  pas- 
senger, but  that  its  liability  at  most  is  that  of  a  bailee  for  hire.    In 


1  Lewis  V.  N.  Y.  Sleeping  Car  Co.,  143 
Mass.  267 ;  28  Am.  &  Eug.  R.  Cas.  150  ; 
Pullman  Car  Co.  Pollock,  69  Tex.  123  ; 
Dargan  v.  PuUmiaii  Car  Co.  (Tex.  1885), 
26  Am.  &  Ei%.  E.  Cas.  149  ;  Carpenter 
».  New  Yoi-k,  &c.  R.  Co.,  124  N.,  Y.  54 
(mere  proof  of  loss  does  not  make  up  prima 
facie  case  against  the  company)  ;  Pullman 
Car  Co.  V.  Smith,  73  111.  360 ;  Welch  v. 
Pullman  Car  Co.,  43  N.  Y.  Super.  Ct.  457 
ieompa/re  the  dissenting  opinion  of  Smith, 
J.)'';  Hillis  V.  Chicago,  &6.  E.  Co.,  72 
Iowa,  228  ;  31  Am.  &  Eng.  R.  Cas.  108  ; 
Tracy  v.'  Pullman  P'al.  Car  Co.,  67  How. 
Pr.  (N.  Y.)  154;  Steam  v.  Pullman  Car  ' 
Co.,  8  Ont.  Eep.  171 ;  21  Am.  &  Eng.  E. 
■Cas.  443.  In  a  single  case  the  doctrine  of 
the  text  has  been  objected  to  and  the  rule 
laid  dowii  that  "a  sleeping-car  company, 
so  far  as  it  renders  service  similar  in  kind 
to  an  innkeeper,  is  subject  to  the  same 
liabilities."  Pullman  Palace  Car  Co.  ■». 
Lowe,  28  Neb.  S39,  248.  In  this  case  the 
property  Stolen  had  beeil  intrusted  by  the 
passenger  to  the  porter,  who  made  awa;^ 
with  it.  The  case  is  conceded  to'  be 
opposed  to  the  weight  of  authority. 

Negligence  on  the  part  of  the  coinpany 


cannot  be  presumed  frpm  the  fact  that  the 
loss  occurred.  Root  v.  N.  Y.  Sleeping 
Car  Co.,  28  Mo.  App.  199  ;  Tracy  v.  Pull- 
man Car  Co.,  67  How.  Pr.  (N.  Y.)  154; 
Carpenter  v.  New  York,  &o.  E.  Co.,  124 
N.  Y.  53  i  21  Art.  St:  Eep.  644 ;  47  Am. 
&  Eng.  R.  Cas.  421 ;  Pullman  Car  Co.  v. 
Pollock,  69  Tex.  120  ;  34  Am.  &  Eng.  R. 
Cas.  217.  An  admission  by  the  porter  in 
charge  of  the  sleeping-car  made  after  a 
theft  from  the  berth  of  a  passenger  had' 
been  accomplished,  but  before  the  journey 
had  bnded,  is  hot  admissible  against  the 
company  on  the  issue  of  whether  such  theft 
resulted  from  its  negligence.  Carpenter  v. 
New  York,  &c.  E.  Co.,  13  N.  Y.  State 
Eep.  17. 

^  Hillis  V.  Chicago,  &c.  E.  Co.,  72  Iowa, 
228  ;  31  Am.  &  Bng.  E.  Cas.  108 ;  Lewis 
V.  N.  Y.  Sleeping  Car  Co.,  148  Mass.  267  ; 
28  Am.  &  Eng,  E.  Cas.  148 ;  Whitney  v.  • 
Pullman  Pal.  Car.  Co.,  143  Mass.  243  ; 
Barrott  ».  Pullman  Palace  Car  Co.,  51 
Fed.  Eep.  796 ;  Welch  v.  Pullman  Oar  Co., 
16  Abb.  Pr.  N.  s.  (N.  Y.)  352. 

*  Root  V.  New  York  Central  Sleeping 
Car  Co.,  28  Mo.  App.  199,  205. 
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the  case  of  a  loss  of  the  passenger's  baggage  or  belongings  it  is,  there- 
fore, liable,  if  at  all,  ,ouly  on  the  ground  of  negligence ;  and  in  order 
to  be  so  liable,  it  must  have  been  negligent  in  the  performance  of 
some  duty  which  it  assumed  to  perform  for  a  passenger.  That 
duty  so  far  as  adjudged  cases  seem  to  have  gone,  is  that  it  will  main- 
tain in  the  car  a  reasonable  watch  during  the  night  while  the  pas- 
senger is  asleep.  We  now  go  further,  and,  speaking  with  reference 
to  the  facts  of  this  case,  we  hold  that  the  duty  of  keeping  watch  does 
not  terminate  with  the  period  during  which  the  passenger  is  actually 
asleep,  but  that  it'  extends  to  keeping  a  reasonable  watch  over  such 
of  his  necessary  baggaige  and  belongings  as  he  cannot  reasonably 
take  with  him  nor  watch  himself  while  he  is  absent  from  his  berth 
in  the  washing-i»oai,' preparing  his  toilet  after  arising  in  the  morn- 
ing. This  duty  of  watchfiolness  extends  so  far  as  to  make  the  sleep- 
ing-car company  liable  for  a  negligent  failure  to  perform  it  to  the  ex- 
tent of  any  baggage  or  personal  belongings  vMsh  the  passenger  may 
jthereby  lose,  which  are  reasonably  necessary  to  be  ta"ken  by  iiim  on 
his  journey,  regard  being  had  to  his  station  in  life,  and  to  the  length, 
purposes,  and  probable  duration  of  the  journey.''  Nor  does  this  im- 
plied undertaking  include  a  large  sum  of  money ;  it  cannot  cover 
more  than  a  reasonable  amount,  necessary  to  pay  travelling  expenses.^ 
.  .  .  Beyond  the  amount  of  baggage  or  money  which  it  is  thus  rea- 
.sonably  necessary  for  the  traveller  to  take  with  him,  the  sleeping-car  ^ 
company  assumes  no  duty  of  watchfulness,  and  is  under 'no  liability 
in  case  of  loss  or  theft.  It  is  not  even  a  gratuitous  bailee  in  respect 
of  such  excess  of  money  or  baggage,  nor  is  its  position  even  that  of  a 
warehouseman  who  furnishes  house-room  merely  without  assuming 
any  ^luty  of  watchfulness."  And  this  view  so  clearly  set  forth  is 
sustained  by  other  well  considered  cases.^ 
The  liability  of  the  company  being  based  on  negligence,  the  con- 

1  ■Wilson  V.  Bait.,  &c.  R.  Co.,  32  Mo.  ^  Whitmore  v.  Steamboat,  20  Mo.  513, 

App.  682 ;  Spooner  v.  Hannibal,  &o.  B.  518 ;   Orange  County  Bank  v.  Brown,  9 

Co.,   23  Mo.  App.   403;  Railroad  Co.  v.  Wend.  (N.  Y.)  116. 
Fraloff,  100  0.  S.  24 ;  Merrill  v.  Grinnel,  «  Wilson  v.  Baltimore,  &c.  R.  Co.,  32 

30  N.  Y.  594  ;  Parmalee  v.  Fisher,  22  111.  Mo.  App.  682  (if  there  is  no  evidence  as  to 

212 ;  Dibble  v.  Brown,  12  Ga.  217  ;  Brook  what  is  such  reasonable  amount  the  ver- 

V.  Gale,  14  Fla.  523  ;  Johnson  v.  Stone,  11  diet  must  be  for  nominal  damages  only) ; 

Humph.  (Tenn.)  419;  Jordan  ti.  Fall  River  Florida  .;.  Pullman  Car  Co.,  37  Mo.  App. 

Co.,  5  Cush.  (Mass.)  69  ;  Weed  v.  Saratoga,  600  ;  Hampton  v.  Pullman  Pal.  Car  Co., 

&c.  R.  Co.,  19  Wend.  (N.  Y.)  534  ;  Orange  42  Mo.  App.  135  ;  Hillis  v.  Chicago,  &c. 

Co.  Bank  v.  Brown,  9  Wend.  (N.  Y. )  116  ;  B.  Co.,  72  Iowa,  228 ;  31  Am.  &  Eng.  R. 

Helleman  v.  Holladay,  1  Woolw.  (U.  S.)  Cas,  108. 
365. 
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tributory\pegligence  of  the  passenger  is,  of  course,  a  defence.  But  a 
"passenger's  negligence  in  leaving  his  effects  exposed,  and  where  they 
are  liable  to  be  stolen,  is  not  such  contributory  negligence  as  will  bar 
his  recovery  where  the  theft  is  by  an  emplqyd  of  the  company ;  his 
negligence  would  not  amount  to  a  proximate  cause  of  the  injury. 
"  The  duty  of  the  defendant  through  its  servants  would  be  to  pro- 
tect the  passenger's  property,  although  discovered  in  an  exposed 
situation  where  his  carelessness  may  have  left  it."  ^  This  is  from 
analogy  to  the  rule  that  even  though  a  plaintiff  negligently  ex- 
poses himself  to  danger,  yet  the  defendant  is  liable  if  after  dis- 
covering his  dangerous  position  it  fails  to  exercise  care  to  prevent 
injury  to  him.^ 

Sec.  369  a.  Obligation  to  Receive  Passengers.  —  The  sleeping-car 
companies  do  not  differ  essentially  in  their  duties  and  liabilities  to 
passengers  from  ordinary  railroad  companies  •  both  are  carriers  of 
passengers,  bound  to  the  exercise  of  the  highest  care  in  the  discharge 
of  their  duties  to  their  passengers,  though  this  duty  is  more  extensive 
in  the  latter  case  than  in  the  former.  There  is  no  difference  in  the 
'character  of  their  liability  for  the  baggage  of  passengers  ;  the  sleep- 
ing-car company  is  liable  only  when  the  loss  is  attributable  to  its 
negligence,  but  this  arises  from  the  fact  that  the  passenger  retains 
control  of  his  effects  in  their  cars ;  under  the  same  conditions  the 
liability  of  the  railway  company  is  the  same.  It  would  seem,  there- 
fore, that,  like  railway  companies,  sleepi^-car  companies  are  bound 
to  furnish  equal  facilities  to  all  who  apply  to  them,  and  tender  com- 
pliance with  their  reasonable  regulations.  It  cannot  refuse  passage  to 
any  passenger  from  motives  of  prejudice,  or  for  any  reason  except 
that  its  accommodations  are  full,  or  that  the  applicant  is  not  a  proper 

1  Boot  V.    Sleeping  Car  Co.,  28  Mo,  he  went  to  the  water-closet,  and  that  such 

App.  207-208  ;   Pullman  Car  COi  v.  Mat-  negligence  would  bar  his  recovery.     Ae- 

thews,  74  Tex;  654,    When  train  stopped  cording  to  the  Missouri  rule  contributory 

at  the  station  plaintiff  left  the  car  for  negligpnce  is  an  affirmative  defence,   and 

dinner,  leaving  his  satchel  upon  the  sill  before  plaintiff  can  be  debarred  of  his  re- 

of  a  oar-window  where  it  was  within  reach  covery  on  that  ground,  the  evidence  ad- 

of  persons  outside.      Held  that  he  was  duoed  by  him  must  be  such  that  the  facts 

giiilty  of  contributory  negligence  which  raise  an  unavoidable  iufereiice  of  negligence 

would  bar,  recovery  by  him  in  an  action  on  his  part.     Florida  ».  Pullman  Car  Co., 

against  the  company.     "Whitney  u.  Pull-  37  Mo.  App.  600. 

man  Car  Co.,  143  Mass.  243.     In  Wilson         ^  Tuff  v.  Warman,  2  C.  B.  N.  s.  740  ; 

V.  Bait.,  &c.  B.  Co.,  32  Mo.  App.  686,  it  affii-med,  5  C.  B;  N.  s.  573 ;  94  E.  C.  L. 

was  held  that  the  passenger  was  "grossly  "  573  ;  Bell  v.  Hannibal,  &c.  B.  Co.,  86  Mo. 

negligent  ih  leaving  a  large  sum  of  money  599 ;  ante,  p.  1451. 
in  his  vest-pocket  under  his  pillow  while 
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person  to  be  carried.  And  this  has  been  distinctly  declared  to  be 
the  rule.^  Th&  ground  upon  which  this  obligation  .rests  grows  out  of 
the  obligation  of  the  railway  company  to  the  travelling  public,  and  of 
the  relation  of  the  palace-car  company  to  the  railway  company. '  Rail- 
way companies  as  cotninon  carriers  of  passengers  are  bound  to  furnish 
equal  facilities  and  accommodations  to  al],  passengers,  as  they  are  to 
all  freighters ;  and  inasmuch  as  these  cars  comprise  a  part  of  its 
train,  although  not  owned  by  the  railway  company,  nevertheless  they 
must  be  subjM  to  the  obligations  which  the  law  imposes  upon  the  rail- 
way company,  in  reference  to  its  cars  and  the  equal  accommodations 
and  facilities  therein  which  the  railway  company  is  bound  to  afford  its 
passengers ;  and  the  palace-car  company  must  at  least  be  regarded  as 
impliedly  contracting  that  it  will  be  subject  to  these  obligations.  In 
our  judgnfient,  upon  no  other  ground  could  the  railway  company  jus- 
tify the  hauling  of  these  cars,  as  a  constant  part  of  its  trains.'^ 

A  railroad  company  attaching  a  chair-car  to  its  train  may  provide 
that  no   passenger   holding  an  ordinary  ticket  shall  ride  thereon' 
except  upon  the  payment  of  extra  fare,  and  may  enforce  such  pro- 
vision by  expelling  those  who  refuse  to  comply  with  it,  and  insist 
on  tiding  there  free  of  extra  charge.^ 

The  sleeping-car  company  has  the  right  to  sell  a  section  of  the  car 
to  a  certain  passenger  for  a  specified  journey,  and  it  cannot  be  held 
liable  for  a  refusal  to  allow  a  passenger  who  boarded  the  train  before 
the  journey  was  over  to  occupy  one  of  the  berths  in  such  section, 
even  though  it  was  vacant.* 

In  a  case  before  the  Supreme  Court  of  New  York,*  a  passenger 

1  Nevin  v.  Pullman- Car  Co.,  106  111.  the  ground  that  he  was  unjustly  moTed  into 
222  ;  46  Am.  Rep.  688  ;  11  Am.  &  Eng.  another  coach.  Lawrence  v.  Pullman  Car 
R.  Cas,  92.  See  ante,  §  297,  as  to  the  obli-  Co.,  144  Mass.  1  ;  28  Am.  &  Eng.  B.  Cas. 
gation  of  a  railroad  company  to  receive  and  151. 

carry  passengers.  8  St.'  Louis,  &o.  R.  Co.  v.  Hardy,  65 

2  See  Nevin  v.  Pullman  Car  Co.,  106  Ark.  134 ;  17  S.  W.  Rep.  711.  The  rale 
111.  222 ;  11  Am.  &  Eng.  R.  Cas.  92  ;  48  of  the  text  is  true  only  where  the  company 
Am.  Kep.  688.  The  company  may,  how-  has  provided  sufficient  ordinary  aceommo- 
ever,  insist  upon  compliance  with  its  rea-  dations  for  all  passengers.  The  fact  that 
sonahle  regulations  before  furnishing  its  the  company  had  advertised  that  it  would 
accommodations.  Therefore  where  a  regu-  run  chair-cars  on  certain  trains,  did  not 
latlon  existed  that  a  sleeping  berth  between  warrant  the  inference  that  such  cars  would 
certain  points  should  not  be  furnished  to  be  free  of  extra  charge.  St.  Louis,  &c.  R. 
any  except  those  holding. through  tickets  Co.  v.  Hardy,  55  Ark.  134. 

between  those  points,  the  employ^  were         *  Searles  v.  Mann  Boudoir  Co.,  45  Fed. 

justified  in  refusing  a  berth  to  one  holding  Rep.  339. 

a  ticket  to  an  intermediate  station  only,         6  T^y^Q^  p.    Webb,   58   Hun  (N.  Y.), 

and  plaintiff  could  recover  no  damages  on  185. 
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having  lost  his  sleeping-car  ticket,  the  agent  declined  to  give  him 
another,  but  gave  him  his  personal  card  with  the  statement  therein  : 
"  This  gentleman  Iwlds  seat  in  '  Nokorais '  this  p.  M.  Mislaid,  C.  E. 
Benedict."  With  this  card  and  his  passage-ticket  the  passenger 
took  his  seat  in  the  palace-car  "  Nokomis,"  and  when  called  upon 
by  the  conductor  for  his  palace-car  ticket,  offered  him  the  card  with 
explanations.  The  conductor  refused  to  recognize  the  card,  and 
eompelled  him  to  go  into  an  ordinary  car.  In  an  action  for  dam- 
ages, it  V?as  held  that  he  was  entitled  to  recover. 
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chapt?:r  xxiil 

'Liability  to  Employj^s. 


370, 
371, 


372. 


.373, 


374. 


Sec.  370.  Kisks  assumed  by  Employes. 

Bemaining  in  Service  after 
Knowledge  of  Defects,  not 
Negligence  joer  se. 

Servant  must  exercise  his  Judg- 
ment :  should  report  Defects. 

What  Care  Company  must  exer- 
cise. 

Duty  of  Company  to  inspect 
Appliances. 

375.  Degree  of  Care  required  of  the 
Master. 

376.  Master  is  presumed  to  have  dis- 
charged his  Duty. 

877.  Company  liable  for  Acts  of 
Agents,  when. 

378.  Not  bound  to  Adopt  Latest  Im- 
provements. 


379.  When  Patent  Defects  do  not 

excuse  Master's  Liability. 

380.  Inexperienced  Employes:  New 

Risks,  etc. 
380  a.  Change  of  Employment. 
381.,  Employment     of    Insufficient 

Number  of  Servants. 

382.  Duty  of  Company  to  establish 

Rules. 

383.  Using  Machinery  Improperly  or 

for  Improper  Pnrpose. 

381.  Master's  Exemption  extends  only 

to  Timfe  of  Actual  Service. 

385.  Receiver  of  Railway  liable  as 

Master. 

386.  What  the  Servant  must  estab- 

lish. 

387.  How  Master  may  relieve  him- 

self from  LiabUity. 


Sec.  370.  Risks  assumed  by  Employes.  —  It  is  now  universally 
held  that  when  a  person  enters  into  the  employment  of  another,  he 
assumes  all  the  risks  "ordinarily  incident  to  such  employment,  and 
for  injuries  resulting  to  him  therefrom,  there  is,  at  the  common  law, 
no  ground  of  recovery.^    "  Servants,"  said  Lord  Ceanworth,  "  must 


1  Wood's  Law  of  Master  and  Servant, 
Chap.  XV. ;  Priestley  v.  Fowler,  3  M.  & 
'  W.  1 J  Chicago,  S,c.  R.  Co.  ».  Ross,  112 
IT.  S.  377  ;  Indianapolis,  &6.  R.  Co.  v. 
Flanagan,  77  HI.  365  ;  Cazger  v.  Taylor, 
10  Gray  (Mass.),  274  ;  Seaver  o.  Boston, 
&c.  R.  Co.,  14  Gray,  4(56 ;  Gilman  v. 
Eastern  R.  Co.,  10  Allen  (Mass.),  233; 
Coombs  V.  New  Bedford  Co.,  102  Mass. 
572 ;  3  Am.  Rep.  506  ;  Kenney  it.  Shaw, 
133  Mass.  501 ;  Marquette,  &o.  R.  Co.  v. 
Taft,  28  Mich.  289  ;  Patterson  v.  Pitts- 
burgh, &c.  R.  Co.,  76  Penn.  St.  389 ;  18 
Am.  Rep.  412 ;  Green  Street,  &e.  R.  Co. 
V.  Coates,  97  Penn.  St.  103 ;  Nashville, 
&c.  K.  Co.  V.   Elliott,   1  Coldw.   (Tenn.) 


612 ;  O'Nell  v.  St.  Louis,  &c.  R.  Co.,  3 
McCraty  (U.  S. ),  423;  9  Fed.  Rep.  337.  A 
servant  assumes  the  risk  naturally  and 
reasonably  incident  to  his  employment. 
He  is  not  bound  to  ri.sk  his  safety  in  the 
service  of  his  master,  and  may,  if  he  thinks 
fit,  decline  any  service  in  which  he  reason- 
ably apprehends  injury  to  himself.  Hay- 
den  ».  Smithville  Mfg.  Co.,  29  Conn.  548. 
It  is  the  voluntary  assumption  of  risk  on 
the  part  of  the  servant  which  withholds 
from  him  a  right  of  action.  Harkins  t>. 
N.  Y.  Central  R.  Co.,  65  Barb.  (N.  Y.) 
129 ;  Dillon  v.  Sixth  Ave.  R.  Co.,  48  N. 
Y.  Super.  Ct.  283 ;  Sykes  v.  Parker,  99 
Penn.  St.  465 ;  Baker  v.  Western,  &c.  K. 
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be  supposed  to  have  the  risk  of  the  service  in  their  contemplation 
when  they  volvMarily  undertake  it,  and  agree  to  accept  the  stipu- 
lated remuneration.  This,  however,  supposes  that  the  master  has 
secured  proper  servants  and  proper  machinery  for  the  conduct  of  the 
work."  ^    "A  person  is  not  bound  to  enter  a  particular  service,"  says 


Co.,  68  Ga.  699 ;  Missouri,  &c.  R.  Co.  v. 
Lyde,  57  Tex.  505 ;  Watson  v.  Houston, 
&c.  R.  Co.,  58  Tex.  434 ;  Umback  v.  Lake 
Shore,  &c.  R.  Co.,  83  Ind.  191;.  Chi- 
cago, &c.  R.  Co.  ».  Clark,  11  111.  App. 
'J04 ;  Chicago,  &c.  R.  Co.  v.  Jones,  11 
111.  App.  324;  Chicago,  &o.  E.  Co.  v. 
Simmons,  11  IlL  App.  147;  11  lU.  App. 
616;  Wabash,  &c.  R.  CiJ.  v.  lentoD,  12 
111.  App.  iXI;  Henry-  v.  Lake  Shore,  &c. 
R.  Co.,  49  Mich.  495  ;  Morse  ».  Minne- 
apolis, &c.  B.  Co.,  30  Minn.  465  ;  Mem- 
phis, &c.  R.  Co.  V.  Jones,  2  Head  (Tenn. ), 
517;  Snmmerhays  v.  Kansas,  &c.  B.  Co., 
2  Col.  484  ;  Laning  v.  N.  Y.  Central  R. 
Co^  49  JN..  Y.  521 ;  M  Am.  .Eep.  417; 
■Btr^lendtnf  T>.  ^iMSErfEhal,  '30  "Wis.'  674  ; 
Noyes  v.  Smith,  28  Vt.  59  ;  Frazier  v. 
Penn.  R.  Co.,  38  Penn.  St.  104  ;  Owen  v. 
N.  Y.  CentM  R.  Co.,  1  Lans.  (N.  Y.) 
108;  Hayden  v.  Smithville  Mfg.  Co.,  29 
Conn.  548  ;  Wright  v.  N.  Y.  Central  R. 
Co.,  25  N.  Y.  562 ;  Mad  Biver,  &c.  R. 
Co.  V.  Barber,  5  Ohio  St.  541 ;  Baltimore, 
&c.  R.  Co.  V.  Woodward,  41  Md.  298  ; 
Moss  c;.  Johnson,  22  111.  642  ;  DeWitt  r. 
Railroad  Co.',  50  Mo.  302  ;  Piper  v.  Rail- 
road Co.,  1  T.  &  C.  (N.  Y.)  290  ;  Salters 
V.  Del.  &Hud.  Canal  Co.,  5  T.  &  C.  (N.  Y.) 
559;  Bartonshill  Coal  Co.  i).  Reid,  3  Mac(I. 
"(Se.)  265 ;  Priestley  v.  Fowler,  3  M.  & 
W.  1;. Griffiths  o.  Gidlow,  3  H.  &  N. 
648 ;  Seymour  v.  Maddox,  16  Q.  B.  326  ; 
Couch  1).  Steel,  24  Eng.  L.  &  Eq.  77  ; 
Siiow  ti.  Housatonic  R.  Co.,  8  Allen 
(Mass.),  44  ;  Clarke  v.  Holmes,  7  H.  & 
N.  937;  Hutchinson  v.  Ry.  Co.,  5  Exchq. 
352 ;  Hathaway  v.  Michigan  Central  R. 
Co.,  51  Mich,  253  ;  Davis  v.  Detroit,  &c. 
R.  Co.,  45  Mich.  212 ;  Swoboda  v.  Ward, 
40  Mich.  420  ;  Chicago,  &o.  R.  Co.  v. 
Bayfield,  37  Mich.  205 ;  Quincy  Mining 
Co.  V.  Kitts,  42  Mich.  34;  Michigan 
Central  R.  Co.  v.  Smithson^  45  Mich. 
■'  212 ;  lUnois,  &c.  R:  Co.  v.  Flanagan,  77 
111.  365 ;  Way  v.  111.  Central  B.  Co.,  40 
Iowa,  341 ;  Baldwin  v.  Chicago,  &c.  R. 


Co.,  50  Iowa,  680  ;  Korthem  Central  R. 
Co.  0.  Husson,  101  Penn.  St.  1  ;  47  Am. 
Rep.  690  ;  Pittsburgh,  &c.  R.  Co.  v.  Seut- 
meyer,  92  Penn.  St.  276  ;  37  Am.  Bep.' 
384  ;  Baker  v.  Allegheny,  &c.  R.  Co.,  95 
Penn.  St.  215  ;  40  Am.  Bep.  634  ;  Day  v. 
Toledo,  &c.  R.  Co.,  42  Mich.  523 ;  Atchi- 
son, &c.  R.  Co. ».  Plunkett,  25  Kan.  188  ; 
Gunter  v.  Graniteville  Mfg.  Co.,  15  S.  C. 
443  ;  De  Graff  v.  N.  Y.  Central  R.  Co., 

76  N.  T.  125;  North  Chicago  Boiling 
Mills  V.  Monks,  4  Brad.  (111.)  664  ;  PHce 
V.  Henagon,  5  Brad.  (111.)  234 ;  Potts  v. 
Port  Carlisle,  &c.  Ry.  Co.,  27  L.  T.  N.  s. 
283  ;  Mobile,  &c  B.  Co.  i>.  Asanas,  At 
Aia.  672  ;  Xbotwi^  t.  ToUins,  70  N.  Y. 
90  ;  Colorado,  &c.  B.  Co.  b.  Ogden,  3  Cal. 
499 ;  Steffen  v.  Chicago,  &c.  B.  Co.,  46 
Wis.  259;  Holden  v.  Fitchburg  E.  Co., 
129  Mass.  530  ;  39  Am.  Bep.  398  ;  Wonder 
V.  Baltimore,  &c.  R.  Co.,  32  Md.  511; 
Hanrathy  v.  Northern  Central  R.  Co.,  48 
Md.  260;  Baltimore,  &c.  R.  Co.  w.  Strieker, 
51  Md.  47  ;  Smith  v.  St.  Louis,  &o.  B.  Co., 
69  Mo.  32  ;  Chicago,  &c.  R.  Co.  v.  Scheu- 
ling,  4  Brad.  (111.)  533 ;  Columbus,  &o. 
R.  Co.  V.  Barber,  5  Ohio  St.  541 ;  Chics^o, 
&o.  R.  Co.  V.  Mahoney,  4  Brad.  (111.)  262  ; 
Columbus,  &c.  R.  Co.  v.  Webb,  12  Ohio 
St.  475 ;  Chicago,  &c.  R.  Co.  v.  Piatt,  89 
111.  141  ;  Grand  Eapids,  &c.  B.  Co.  v. 
Huntly,  38  Mich.  237 ;  Indianapolis,  &c. 
R.  Co.  V.  Lane,  10  Ind.  554 ;  Columbus, 
&o.  R.  Co.  «.  Arnold,  31  Ind.  147  ; 
Indianapolis,  &c.  R.  Co.  v.  Tay,  91  111. 
474;  Toledo,  &q.  R.   Co.   ■».  Ingraham, 

77  111.  309. 

1  Bartonshill  Coal  Co.  v.  Reid,  3  Macq. 
275-284.  Where  a  brakeman,  on  going 
into  the  employment  of  a  railway  com- 
pany, signs  a  contract  binding  him  to 
obey  ali  orders,  rules,  and  regulations, 
but  in  which  the  general  language  applies 
equally  to  all  classes  of  employes,  the  con-, 
tract  to  obey  all  orders  must  be  construed 
to  apply  to  all  which  are  issued  to  him  in 
the  line  of  duty  in  which  he  is  employed  ; 
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CoLEEiDGE,  J.,  *  "  and,  if  he  does,  lie  must  take  things  as  he  finds 
them."  "A  person  must  makehis  own  choice,"  says  Eelb,  J.,  in  the 
same  case,  "  whether  he  will  Accept  employment  on  premises  in  this 
condition ;  and- if  he  do  accept  stich  employment,  he  must  also  make 
his  own  choice  whether  he  will  pass  along  a  floor  in  the  dark  or 
carry  a  light.  If  he  sustains  injury  in  consequence  of  the  premises 
not  being  lighted,  he  has  no  right  of  action  against  the  master,  who 
has  not  contracted  that  the  floor  shall  be  lighted."  Thus  it  will  be 
seen  that  the  servant  not  only  assumes  all  risks  ordinarily  incident 
to  the  business,  but  also  all  other  open  and  visible  risks,  whether- 
usually  incident  to  the  business  or  not;  and  if  he  knows  of  such 
defects,  the  circumstance  that  he  had  forgotten  the  fact  of  their  ex- 
istence will  not  help  his  case.^    The  master  is  bound  to  the  exercise 


and  it  does  not  empower  l^e  company  to 
assign  him  to  other  duties  wholly  discon- 
nected therewith  and  differing  therefrom. 
And  while  the  clause  binding  him  to  use 
care  and  caution  applies  to  anything  he 
may  undertake  to  do,  it  is  for  the  jury  to 
decide  whether  l:ie  has  violated  it.  Jone^ 
».  Lake  Shore,  Ac.  E,  Co.,  49  Mich.  573  ; 
Pennsylvania  B.  Co.  v.  Wachter,  60  Md. 
395  ;  Naylor  v.  Chicago,  &u.  K.  Co.,  53 
Wis.  661 ;  Chicago,  &c.  R.  Co.  t>.  Donahue, 
75  111.  106  ;  Skip  v.  Eastern  Counties  By. 
Co.,  9  Exch.  228. 

The  fact  that  the  servant  injured  was  a 
minor  does  not  affect  the  rule  of  the  text, 
unless  he  was  a  child  of  tender  years. 
Houston,  &o,  E.  Co.  v.  Miller,  51  Tex. 
270 ;  Bobinson  v.  Houston  &  Texas  Cen- 
tral R.  Co.,  46  Tex.  540;  Gartland  tf. 
Toledo,  &c.  E.  Co.,  67  111.  498;  King 
V.  Boston,  &c.  E.  Co.,  9  Cush.  (Mass.) 
112;  Nashville,  &e.  E.  Co.  v.  Elliott, 
1  Coldw.  (Tenn.)  611,  619;  MoGinnia  v. 
Canada,  &c.  Co.,  49  Mich.  466 ;  8  Am. 
&  Eng.  E.  Cas.  135.  See,  however,  post. 
But  the  principle  that  an  employ^  assumes 
the  risks  of  the  negligence  of  his  co-em- 
ployes does  not  apply  as  to  the  employes 
of  a  connecting  line.  PfaUadelphJa,  &c. 
R.  Co.  V.  State,  58  Md.  872.  Where  a 
railroad  company  is  in  the  hahit  of  con- 
stantly taking  damaged  cars  from  one 
station  to  another  for  repair,  and  a  person 
is  employed  to  couple  and  switch  such 
cars,  and  while  so  engaged  he  is  injured 
in  attempting  to  couple  a  car  to  the  train, 


hy  reason  of  the  broken  condition  of  the 
car,  it  was  held  that  the  presumption  is 
that  he  undertook  the  employment  subject 
to  all  of  the  risks  incident  to  the  place) 
and  that  this  was  one  of  the  risks  hi  ex- 
pAted  to  incur  when  he  accepted  the  em- 
ployment, Chicago,  fcc.  B.  Co.  ».  Ward, 
61  111.  310.  An  employe  engaged  in  dig- 
ging a  well  is  held  to  assume  the  risks 
incident  thereto,  Galveston,  &c.  E.  Co. 
V.  Lempe,  69  Tex.  Iff;  11  Am.  &  Eng.  B. 
Cas.  201. 

1  Seymour  v.  Maddox,  18  Q.  B.  326. 

2  Wood's  Law  of  Master  and  Servant, 
680  ;  Huddleston  v.  Lowell  Machine  Shop, 
106  Mass.  282 ;  Priestley  v.  FowleV,  3  M. 
&  W.  1.  In  Ladd  v.  New  Bedford  E.  Co., 
119  Mass.  412,  the  plaintiff  was  injured 
while  riding  npon  one  of  the  defendant's 
trains.  He  was  a  road-master  in  the  defend- 
ant's employ,  and  the  injury  for  which  he 
sought  to  recover  was  received  by  reason 
of  a  defective  switch,  and  a  lack  of  proper 
check-chains  on  the  cars.  It  appeared  that 
the  defect  in  the  switch  was  a  latent  one, 
and  that  the  plaintiff  knew  that  some  of 
the  company's  cars  were  deficient  in  respect 
of  check-chains,  and  that  such  deficiency 
rendered  their  use  dangerous.  It  did  not 
appear  that  the  plaintiff  knew  that  the  car 
in  which  he  was  riding  was  deficient  in 
that  respect,  but  it  did  appear  that  he  did 
not  think  to  look  to  see  whether  it  was  or 
not  until  after  the  accident.  He  was  held 
to  be  remediless.  Priestley  v.  Fowler,  3 
M.  &  W.  1 J  Skipp  V.  Eastern  Counties  B. 
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of  reasonable  ears  in  refereijee  tp  all  the  appliances  of  the  busioess, 
and  is  bo^nd  to  protect  his  ^erva,nts  from  injury  therefrom  by  reason 
of  latent  or  unseen  defeats,  so  far  as  reasonable  care  can  accomplish 
that  result ;  but  he  does  not  stand  in  the  relation  of  an  insurer  to  the 
servant  against  injury,  and  can  only  be  held  chargeable  when  negli- 
gence can  properly  be  imputed  to  him.^     The  mere  fact  that  an  acci- 


Co.,  9  Exoh.  223  ;  Seymour  v.  Madd<3K,  16 
Q.  B.  326  ;  Oooihbs  v.  New  Bedford  Cord- 
age Co.,  102  Mass.  572  ;  Sullivan  v.  India 
Mfg.  Co.,  113'Mass.  396;  Dillon  ».  Union 
Pacific  B.  Co.,  3  Dill.  (V.  S.)  319  ;  Snow 
f.  Housatonic  K.  Co.,  8  Allen  (Mass.), 
441  ;  Huddleston  v.  Lowell  Machine  Shop, 
106  Mass.  282 ;  Clarke  !».  Holmes,  7  H.  & 
N.  937  ;  Holmes  v.  Wortbingtou,  2  F.  & 
r.  533  ;  Patterson  v.  Pittsburgh,  &c.  R. 
Co.,  76  Penn.  S*.  389  ;  Dynen  «.  Leach, 
26  L.  J.  N.  s.  Exch.  221 ;  Assop  v.  Yates, 
2  H.  &  N.  768  ;  Grifilths  v.  Gidlow,  3  id.  . 
348. 

1  Wood's  Law  of  Master  and  Servant, 
Chap.  XV.;  Brown  v.  Acciingtou  Spinning 
Co.,  3  H.  &  C.  511 ;  Haekett  v.  Middlesex 
Mfg.  Co.,  101  Mass.  101.  He  does  not 
warrant  the  servant's  safety,  nor  guarantee 
that  the  appliances  may  not  prove  defec- 
tive. Se  only  stipulates  to  use  reasonable, 
care  (o  prevent  such  a  result.  Tinney  ». 
Boston,  &c.  R,  Co.,  62  Barb.  (N.  Y.)  218; 
Eiley  v.  Baxendale,  6  H.  &  N.  445  ; 
Coombs  V.  New  Bedford  Cordage  Co.,  102 
I  Mass.  572  ;  Cayzer  v.  Taylor,  10  Gray 
(Mass.),  274  ;  Gilman  v.  Eastern  R.  Co., 
10  Allen  (Mass.),  233  ;  Hoffnagle  v.  Rail- 
road Co.,  1 T.  &  C.  (N,  Y.)  345;  Columbus 
E.  Co.  V.  Arnold,  31  Ind.  174  :  Columbus,. 
&c.  R.  Co.  V.  Troesch,  68  id.  545  ;  Wright 
,ji.  N.  Y.  Central  E.  Co.,  25, N.  Y.  562;, 
Gihson  ».  Pacific  R.  Co.,  46  Mo.  163.  It 
is  neither  unjust  nor  unreasonable  that 
consequences  which  the  servant  or  work- 
man must  have  foreseen  on  enteiing  into 
an  employment,  and  which  due  care  on 
the  part  of  the  employer  or  master  could 
in  no  way  prevent,  should  not  be  visited 
on  the  latter.  But  it  is  otherwise  where 
injuries  to  servants  and  workmen  happen 
by  reason  of  improper  and  defective 
machinery  and  appliances  used  in  the 
prosecutimi  of  a  work.  The  use  of  those 
they  could  not  foresee.  The  legal  implica- 
tion is,  that  the  employer  will  adopt  suit- 


able instruments  and  means  with  whifth 
to  carry  on  his  business.  These  he  can 
provide  and  maintain  by  thg  use  of  suit- 
able care  and  foresight  ;  and  if  he  fails  to 
do  so;  he  is  guilty  of  a  breach  of  duty 
under  his  contract,  for  the  rconsequences  of 
which,  in  justice  and  sound  reason,  he 
ought  to  be  responsible.  Snow  v.  Housa- 
tonic R.  Co.,  8  Allen  (Mass.),  441,  per 
BlGELOW,  C.  J.  ;  Cayzer  v.  Taylor,  10 
Gray  (Mass.),  274  },  Se9.ver  v.  Boston,  &c. 
E.  Co.j  14  id.  466.  Any  other  rule  wonW 
be  prqductive  of  great  injustice  and  wrong.  , 
The  servant  has  no  cqntrol  over  the  matter. 
He  acts  in  subordination.  He  relies 
wholly  on  the  judgment  of  the  master, 
that  suitable  machinery  -aiid  the  needed 
requiremehts  are  supplied.  He  has  not 
the  means  nor  the  opportunity  of  knowing 
whether  those  furnished  may  be  safe.  His 
attention  is  exclusively  due  to  the  peculiar 
duties  incident  to  his  branch  of  the  employ- 
ment. He  assumes  the  risk,  more  or  less 
hazardous,  of  the  service  in  which  he  is 
engaged ;.  but  he  has  a  right  to  presume 
that  all  proper  attention  shall  be  given  to 
his  safety,  and  that  he  shall  not  be  care- 
lessly and  needlessly  exposed  to  risks  not 
necessarily  resulting  from  his  occupation, 
and  which  might  be  prevented  by  ordinary 
care  and  precaution  on  the  part  of  his 
employer.  King  ».  N.  Y.  Central R.  Co., 
4  Hun  (N.  Y. ),  769  ;  Mad  River,  &c.  E. 
Co.  v.  Barber,  5  Ohio  St.  541  ;  Bridges  v. 
St.  Louis,  &c.  E.  Co.,  6  Mo.  App.  389 ; 
Chicago,  &c.  E.  Co.  ».  Shannon,  43  111. 
338  ;  Harney  ».  N.  Y.  Central  R.  Co.,  19 
Hun  (N.  Y.),  556;  Dorsey  v.  Railroad  Co., 
42  Wis.  583;  Flanagan  v.  EailrOEid  Co.,  45 
id.  98  ;  60  id.  462  ;  Leonard  v.  Collins, 
70  N.  Y.  90;  Bisel  w.  N.  Y.  Central  R. 
Co.,  70  N.  Y.  571  ;  Keegan  ■».  Western  E. 
Co.,  8  N.  Y.  175  ;  De  Forest  u.  Jewett,  19 
Hun  (N.  Y.),  509  ;  Houston,  &c.  R.  Co.  v. 
Oram,  49  Tex.  841;  Toledo,  So.  R.  Co.  v. 
■  Moore,  77  111.  217  ;  Bessex  v.  Chicago,  &c. 
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dent  occurs  by  which  a  servant  is  injured,  does  not  fix  his  liability 
or  raise  a  presumption,  even,  that  he  was  at  fault.  Actual  negli- 
gence upon  his  part  must  be  both  alleged  and  proved,  and  negligence 
which  establishes  a  breach  of  his  implied  duty  to  the  servant.  So, 
too,  it  must  appear  that  the  servant  was  not  himself  at  fault,  in  such 
a  respect  as  renders  him  amenable  to  the  charge  of  having  by  his 
own  negligence  contributed  to  the  injury.  The  .servant  is  bound  to 
see  for  himself  such  risks  and  hazards  as  are  patent  to  observation, 
and  is  bound  to  exercise  his  own  skill  and  judgment  in  a  measure, 
and  cannot  blindly  rely  upon  the  skill  and  care  of  his  master.^  And 
where  the  defect  is  obvious,  if  he  puts  himself  in  a  position  to  be  in- 
jured through  it,  the  fault  and  the  consequences  are  his  own.^    But 


R.  Co»,  45  Wis.  477  ;  Toledo,  &o.  E.  Co. 
V.  Ingraham,  77  111.  309 ;  Wedgewood  v. 
Chicago.  &c.  E.  Co.,  41  Wis.  478  ;  Brick- 
man  V.  So.  Carolina  E.  Co.,  8  S.  C.  173  ; 
Toledo,  &o.  B.  Co.  v.  Asbury,  77  111.  309 ; 
Plank  V.  N.  Y.  tJentral  K.  Co.,  1  T.  &  C. 
(N.  Y.)  319  ;  Stevenson  v.  Jewett,  16  Hun 
(N.  Y.),  310.  In  Brown  v.  Chicago,  &c. 
E.  Co.,  53  Iowa,  595,  36  Am.  Eep.  243,  it 
was  held  that  a  hrakeman  can  recover  of  a 
railway  company  for  an  injury  received 
from  its  failure  to  have  its  cars  inspected.  ■ 
See  also  Fuller  ».  Jewett,  80  KT.  Y.  46  ;  36 
Am.  Kep.  575 ;  Cowles  v.  Eiqhmond,  &c. 
E.  Co.,  84  N.  C.  309  ;  87  Am.  Rep.  620  ; 
Hough  V.  Texas,  &c.  E.  Co.,  100  U.  S.  213 ; 
Haskins  v.  Standard  Sugar  Refinery,  122 
iisLSS.  400  ;  Cooper  v.  Central  R.  Co.,  44 
Iowa,  134.  As  to  liahility  for  injuries 
from  unsafe  cow-catchers,  see  Indianapolis, 
&c.  E.  Co.  V.  Estes,  95  111.  470  ;  unsafe 
dead  woods,  —  Toledo,  &c.  E.  Co.  v.  Black, 

88  111.  112 ;  defectii^e  ladders  on  freight 
trains,  — Toledo,  &c.  R.  Co.  v.  Ingraham, 
77  111.  809 ;  Chicago,  &c.  R.  Co.  v.  Piatt, 

89  111.  141  ;  Jones  v.  N.  Y.  Central  R.  Co., 
62  How.  Pr.  (N.  Y.)  450;  defective 
brakes,  —  Brown  v.  Gt.  Western  Ry.  Co., 
40  U.  C.  Q.  B.  333 ;  Chicago,  &c.  E.  Co. 
V.  Hagan,  11  Brad.  (111.)  498  ;  Chicago, 
&o.  R.  Co^  V.  Bragoneer,  11  id.  516 ;  John- 
son V.  Richmond,  &c.  E.  Co.,  81  N.  C. 
453  ;  De  Graff  u.  N.  Y.  Central  E.  Co.,  76 
N.  Y.  125  ;  defective  derricks,  — Baker  v. 
Allegheny,  &c.  R.  Co.,  95  Penn.  St.  211  ; 
Deroschler  ».  Lehigh  Valley  E.  Co.,  87  N. 
Y.  636  ;  King  v.  N.  Y.  Central  R.  Co.,  72 
N.  Y.  607  ;  Kansas,  &c.  E.  Co.  v.  Little, 


19  Kan.  267 ;  defective  brake-beam,  — 
Wedgewood  v.  Chicago,  &c.  R.  Co.,  41 
Wis.  478  ;  44  id.  44 ;  double  buffers,  — 
Indianapolis,  &c.  E.  Co.  v.  Flanagan,  77 
111.  365;  check-chains, —  Ladd  ».  New 
Bedford  E.-  Co.,  119  Mass.  412 ;  draw- 
bars, —  Whitman  v.  Wisconsin,  &c.  E.  Co. 
(Wis.),  12  Am.  &  Eng.  E.  Cas.  1883  ;  cars 
of  unequal  height,  —  Halett  v.  St.  Louis, 
&o.  E.  Co.,  67  Mo.  239  ;  Hodgkins  v. 
Eastern  E.  Co.,  119  Mass.  419  ;  Botsford 
V.  Michigan  Central  E.  Co.,  33  Mich.  256  ; 
Fort  Wayne,  &c.  E.  Co.  v.  Gildersleeve, 
33  Mich.  133  ;  Indianapolis,  &c.  R.  Co.  v. 
Toy,  91  111.  474  ;  Michigan  Central  E.  Co. 
V.  Smithson,  45  Mich.  212 ;  Conway  v. 
Illinois  Central  E.  Co.,  50  Iowa,  465; 
Galveston,  &c.  E.  Co.  v.  Delahnnty,  S3 
Tex.  206  ;  Lake  Shore,  &c.  R.  Co.  o.  Mc- 
Cormick,  74  Ind.  440 ;  Wabash,  &c.  E.  Co. 
V.  Fenton,  12  Brad.  (IlL)  417;  Mul- 
downey  v.  Illinois  Central  E.  Co.,  36  Iowa, 
462 ;  Jones  v.  N.  Y.  Central  R.  Co.,  22 
Hun  (N.  Y.).  284 ;  Louisville,  &c.  E.  Co. 
V.  Orr,  84  Ind.  50  ;  Palmer  v.  Denver,  &o. 
E.  Co.,  3  MoCrary  (U.  S.),  635 ;  Missouri 
Pac.  E.  Co.  V.  Lyde,  57  Tex.  505  ;  Wedge- 
wood o.  Chicago,  &c.  R.  Co.,  44  Wis.  44  ; 
Chicago,  &c.  E.  Co.  v.  Mahoney,  4  HL 
App.  262. 

1  Atchison,  &c.  E.  Co.  v.  Plunkett,  25 
Kan.  288  ;  Cowles  v.  Richmond,  &c.  K. 
Co.,  84  N.  C.  309  ;  37  Am.  Rep.  620 ; 
Walsh  B.  St.  Paul,  &c.  R.  Co.,  27  Minn. 
367  ;  Baltimore,  &c.  R.  Co.  v.  Jones,  95  U. 
S.  448. 

*  In  Hathaway  v.  Mich.  Central  K. 
Co.,  51  Mich.  253  ;  47  Am.  Eep.  569,  a 
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it  is  not  necessarily  negligence  in  an  employ^,  when  called  upon  to 
do  an  act  suddenly  and  quickly,  not  to  see  a  patent  defect.  Thus,  a 
hrakeman  called  upon  to  connect  cars  h&s  a  right  to  presume  that 
the  bumpers  and  all  the  appliances  for  connecting  the  cars  are  in  a 
proper  and  safe  condition ;  and  if  he  rushes  in  to  connect  the  cars 
when  such  appliance?  are  in  an  unsafe  condition,  which  he  might 
have  seen  if  he  had  taken  time  to  examine  them,  his  act  cannot  be 
said  to  be  iper  se  negligence.^  Under  such  circumstances  he  has  a . 
right  to  assume  that  the  company  has  discharged  its  duty,  and  is  not 
bound  to  stop  to  look  to  see  whether  the  bumpers  or  other  appli- 
ances are  safe.^  To  hold  that  an  employ^  in  a  sudden  emergency 
must  stop  to  deliberately  inspect  the  appliances  with  which  he  has 
to  deal,  would  be  to  apply  to  him  a  rule  which  could  not  be  prac- 
tically applied.  And  where  the  danger  is  not  patent,  he  has  a 
right  to  presume  that  the  master  has  discharged  his  duty,  and  that 
the  appliances  of  the  business  are  reasonably  safe  and  free  from 
hazard.' 


failure  by  an  employe  engaged  in  coupling 
cars  to  examine  as  to  the  nature  of  "dead- 
woods"  upon  cars  witli  which  he  had  to 
do,  was  held  contributory  negligence  pre- 
venting a  recovery  against  the  company 
'employing  him,  for  injury  from  such 
"  dead'woods  "  while  at  work.  Davis  v. 
Detroit,  &c.  E.  Co.,  20  Mich.  105  ;  Cen- 
tral R.  &  B.  Co.  V.  Roach,  64  Ga.  635  ; 
Tenn.,  &o.  R.  Co.  v.  Rush,  15  Lea,(Tenn.), 
145  ;  Atlas  Engine  Works  v.  Randall,  100 
Ind.  293  ;  50  Am.  Rep.  798  ; '  English  ». 
Chicago,  &c.  R.  Co.,  24  Fed.  Kep.  906  ; 
Michigan  Cent.  R.  Co.  v.  Smithson,  45 
Mich.  212;  Swoboda'ti.  Ward,  40  Mich. 
423  ;  Michigan  Cent.  R.  Co.  v.  Smithson, 
45  Mich.  212  ;  Chicago,  &o.  R.  Co.  v.  Bay- 
field, 37  Mich.  205 ;  Indiana,  &c.  R.  Co. 
V.  Flanigan,  77  111.  365  ;  Baldwin  v.  Chi- 
cago, &c.  R.  Co.,  50  Iowa,  680  j  Way  v. 
Illinois  Cent.  R.  Co.,  40  Iowa,  341  ;  Chi- 
cago, &c.  R.  Co.  V,  Ward,  61  111.  131. 

1  King  V.  Ohio,  &o.  R.  Co.,  14  Fed. 
Rep.  277  ;  Hosie  r.  Chicago,  &c.  R.  Co., 
75  Iowa,  683  ;  Eelley  v.  Chicago,  &c.  R. 
Co.,  50  Wis.  381. 

2  Fort  Wayne,  &o.  R.  Co.  v.  Gilder- 
sleeve,  33  Mich.  133 ;  Botsford  v.  Michi- 
gan, &c.  R.  Co.,  33  Mich.  256  ;  Totten  v. 
Penn,  R.  Co.,  11  Fed.  Rep.  664  ;  Bryden 
V,  Stewart,  2  Maoq.  (So.)  30  ;  Robel'ts  v. 


Smith,  2  H.  &  N.  213;  Williams  ».  Clough, 
3  H.  &  N.  269  ;  Mad  River,  &c.  R.  Co.  v. 
Barber,  5  Ohio  St.  541. 

8  Michigan,  &c.  R.  Co.  v.  Dolan,  32 
Mich.  510 ;  Speed  v.  Atlantic,  &o.  R.  Co., 
71  Mo.  303  ;  Wood  v.  Mississippi  R.  Co., 
50  Miss.  178  ;  Cone  v,  Delaware,  &c.  R. 
Co.,  81  N.  Y.  206  ;  Bradbury  v.  Goodwin, 
108  Ind.  286.  He  has  a  right  to  assume 
that  when  he  is  placed  in  a  position  of 
danger,  Where  engrossing  duties  are  re- 
quired of  him,  that  the  employer  will  not, 
without  proper  warning,  subject  him  to 
unknown  perils  ■  from  which  his  work 
necessarily  distracts  his  attention.  Coombs 
0.  New  Bedford  Co.,  102  Mass.  572  ;  Atlas 
Engine  Works  ».  Randall,  100  Ind.  293 ; 
50  Am.  Rep.  798.  The  question,  of  the 
company's  negligence  is  for  the  jury. 
Brann  v.  Chicago,  &c.  B.  Co.,  53  Iowa, 
595.  It  is  its  duty  to  exercise  ordinary 
care  for  the  inspection  of  its  own  locomo- 
tives and  cars,  and  to  prevent  the  use 
of  those  which  are  unsafe  or  unfit  for  use  ; 
but  a  system  of  inspection  which  would 
embarrass  the  operation  of  the  road  cannot 
be  required.  Smoot  iv  Mobile,  &c.  R. 
Co.,  67  Ala.  13.  It  is  liable  to  a  Ijrake- 
man  for  injuries  received  in  the  perform- 
ance of  his  duties,  through  the  negligence 
of  the  company's  inspector  of  machinery 
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The  rule  announced  in  the  cases  previously  cited,  does  not  mean, 
however,  that  the  servant  assumes  the  risk  of  unsafe  or  defective  ap- 

employer  for  observing  the  defective  ma- 
chinery or  materials,  and  intends  to  waive 
any  objection  to  them.  Dale  v.  St.  Louis, 
&o.  R.  Co.,  63  Mo.  455.  He  is  not  under 
the  same  obligation  as  the  emjilpyer  to 
resort  to  means  to  discover  defects,  and 
has  a  right  to  presume  that  his  employer 
has  done  his  duty  and  complied  with  the 
law  ;  therefore  it  is  only  when  he  has 
knowledge  of  defects  in  machinery,  which 
he  continues  to  use  without  objection, 
that  he  is  presumed  to  have  waived  the 
defects.  It  ia  his  hnowledge,  and  not  his 
means  of  knowledge,  that  affects  his  right 
to  recover.  Muldowney  v.  111.  Central 
R.  Co.,  36  Iowa,  462  ;  Porter  v.  Hannibal, 
&c.  R,  Co.,  60  Mo.  160;  Ballon  v.  Chi- 
cago, &c.  R.  Co.,  54  Wis.  257  ;  41  Am. 
Rep.  31.  If  he  sees  that  the  defects  have 
not  been  remedied,  yet  continues  to  expose 
himself  to  the  danger,  the  master's  lia- 
bility ceases.  Crutchfield  v.  Richn;ond, 
&c.  R.  Co.,  78  N.  C.  300.  And  the  fact 
that  an  employe  knows,  or  could  know,  by 
ordinary  care,  of  defects  in  the  appliances 
about  which  he  works,  which  render  his 
employment  more  than  ordinarily  haz- 
ardous, and  still  remains  in  the  employ- 
ment until  he  is  injured,  tends  to  show 
contributory  negligence,  but  is  not  con- 
clusive of  such  negligence.  Perigo  v. 
Chicago,  &c.  R.  Co.,  55  Iowa,  326.  He 
waives  all  right  to  recover  for  .injuries 
caused  thereby  ;  and  this  waiver  cannot 
be  affected  by  the  particular  situation  in 
.  which  he  may  be  placed,  or  the  rapidity 
and  promptness  with  which  he  is  rennired 
to  act  at  the  time  of  the  injury.  Perigo 
V.  .Chicago,  &c.  R.  Co.,  52  Iowa,  276. 
But  the  fact  that  the  machinery  which 
caused  the  injury  was  open  to  the  plain- 
tiff's inspection,  and  was  so  worn  as  to  be 
more  than  ordinarily  dangerous,  will  not 
necessarily  defeat  a  recovery  where  it 
was  a  matter  of  skill  and  judgment  to 
know  how  much  wear  it  would  stand. 
Bridges  V.  St.  Louis,  &o.  R.  Co.,  6  Mo. 
App.  389.  In  the,  absence  of  proof  that 
the  plaintiff  was  in  charge  of  the  car  at 
the  time  of  the  injury,  except  so  far  as  is 
implied  in  his  service  as  brakemau,  or  had 
any  duty  of  inspecting  it,  there  was  no 


in  failing  to  discover  and  rjem^y  defects 
in  a  brake  which  were  discoverable  upon  a 
reasonable  inspection.  The  inspector  re- 
presents the  company,  and  is  not  a  fellow- 
seVvant  of  the  brakemau.  Long  u.  Pac^fip. 
R.  Co.,  65  Mo.  225.  But  in  some  cases 
it  is  held  that  a  notice  of  the  defect  to  the 
car-inspector  and  master-mechanic  would 
only  tend  to  show  negligence  of  duty  on 
their  part,  and  being  fellow-servants  of  the 
plaihtiff,  no  cause  of  action  could  be  based 
on  such  negligence.  Kidwell  v.  Houston, 
&c.  R.  Co.,  3  Woods  (U.S.),  313;  Smith 
■».  Potter,  46  Mich.  258.  Engines  and 
other  machinery  used  in  operating  a  rail- 
way are  liable  to  become  defective  and 
dangerous,  and  every  corporation  employ- 
ing sitch  agencies  is  charged  with  notice  of 
this  fact,  and  is  hpiixid  to  exercise  a  degree 
of  watchfulness  commensurate  with  the 
nature  of  its  business,  and  the  consequences 
iiicident  to  neglect.  Frequent  examinations 
or  other  measures  of  precautio;u  are  neces- 
sary to  prevent  engines  and  machineiy  from 
becoming  defective  and  dangerous  from 
natural  causes;  and  consequently  as  to 
such  agencies  the  company  is  bound  to 
active  diligence.  Atchison,  &c.  R.  Co. 
w..Holt,  29  Kan.. 149  ;  Flannagan  v.  Chi- 
cago, &c.  R.  Co.,  50  Wis.  462;  Smith 
K.  St.  Louis,  &c.  R.  Co.,  69  Mo.  32.  The 
rule  is  that  an  employ i  who  knows,  or  l)y 
the  exercise  of  ordinary  diligence  could 
know,  of  any  defects  or  imperfections  in 
the  cars  or  machinery  about  which  he  is 
employed,  and  continues  in  the  service 
without  objection,  .is  presumed  to  have 
assumed  all  the  consequences  from  such 
defects,  and  to  have  waived  all  right  to 
recover  for  injuries  caused  thereby.  Mul- 
downey V.  111.  Central  R.  Co.,  39  Iowa, 
615  ;  Way  i>.  111.  Central  R.  Co.,  40  Iowa, 
341  ;  Houston,  &c.  R.  Co.  i>.  Meyers,  55 
Tex.  110  ;  Baker  v.  Western,  &c.  R.  Co., 
68  Ga.  699  ;  Johnson  v.  Western,  &c.  R. 
Co.,  55  Ga.  133 ;  Le  Clair  v.  St.  Paul,  &c. 
R.  Co.,  20  Minn.  1  ;  Porter  v.  Hannibal, 
&c.  R.  Co.,  71  Mo.  66  ;  Chicago,  &c.  R. 
Co.  V.  Munroe,  85  111.  25  ;  111.  Central  R. 
Co.  V.  Jones,  11  111.  App.  324.  In  such 
cases  the  real  question  is  whether  the 
servant  has  had  opportunities  with  his 
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pliances  or  machinery  of  which  he  had  no  knowledge,  and  which  it 
was  the  duty  of  the  master  to  remedy.  In  order  to  exempt  the  mas- 
ter from  liability  in  such  a  case,  he  must  affirmatively  show  tha|; 
the  servant  had  continued  in  his  service  without  complaint  after  fuU 
knowledge  of  tlje  defects.^  Or  he  may  show  that  such  defects  were 
latent,  and  that  he  was  not  negligent  in  failing  to  discover  and 
remedy  them.* 


error  in  refusing  to  charge  that  it  was  his 
duty  to  observe  any  defect  in  it.  Wedge- 
wood  V.  Chicago,  &c  R.  Co.,  44  Wis. 
44  ;  Philadelphia,  &c.'  K.  Co.  v.  Sehertle, ' 
97  Penn.  St.  450  ;  Baltimore,  &o.  E.  Co. 
V.  State,  41  Md.  268.  A  brakeman  in- 
jured by  coupling  a  damaged  car  cannot 
secure  exemption  from  the  consequences 
of  a  custom  which  required  the  car  to 
be  marked  "out  of  order,"  which  was 
done  in  the  particular  case,  by  showing 
his  inability  to  read.  But  a  charge  of 
the  court  assuming  as  matter  of  law  that 
the  placing  of  a  car  on  a  side-track,  or 
marking  on  it  "  out  of  order,"  was  suffi- 
cient to  charge  an  ordinary  man  engaged 
in  coupling  it  with  notice  of  its  damaged 
eondition  and  the  consequent  extra  risk 
•f  coupling  it,  is  eiToneous.  Watson  v. 
Houston,  &o.  R.  Co.,  58  Tex.  434.  It 
ia  for  the  jury  to  say  whether  the  insuffi- 
ciency of  employes,  the  dailgerons  char- 
acter of  the  frog  and  brake-beam,  being 
known  to  the  injured  party,  were  defects 
so  glaringly  dangerous  that  a  man  of  pru- 
dence would  not  haTe  underta;ken  the 
worki  or  whether  he  might  reasonably 
suppose  himself  able  to  do  the  work  safely 
by  the  exercise  of  great  care  and  caution. 
Stoddard  v.  St.  Louis,  &c.  B.  Co., ^65  Mo. 
514.  If  a  person  of  ordinary  prudence 
would  not  have  believed  the  defects  dan- 
gerous, he  may  disregard  them.  Colorado, 
&c,  E.  Co.  V.  Ogden,  3  Col.  499.  It  is 
error  to  charge  that  a  railroad,  company  is 
hound  to  protect  its  servants  from  injury 
by  teason  of  latent  or  unseen  defects,  so 
far  as  huipan  care  and  foresight  can  accom- 
plish the  result.  Missouri  Pacific  E.  Co. 
».  Lyde,  57  Tex.  505.  It  is  not  negli- 
gence in  the  employer  if  the  tool  or 
maohine  breaks,  whether  from  an  internal 
original  fault,  not  apparent  when  the  tod 
or  machine  was  at  first  provided,  ox  for  an 
external  apparent  one,  produced  by  time 
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and  use,  not  brought  to  the  master's 
knowledge.  A  different  rule,  however, 
prevails  where  the  tool  or  machinery  is 
perishable.  The  master  is  hound  to  Hmow 
that  such  tool  or  machinery  viillonly  last  a 
limiied  time,  and  it  is  .hfs  duty  to  renew 
instruments  of  this  character  at  proper 
intervals.  Baker  ».  Allegheny  Valley  E. 
Co.,  95  Penn.  St.  211;  Painton  v.  Northern 
Central  E.  Co.,  83  N.  Y.  7.  It  is  not 
incumbent  upon  the  servant  to  search  for 
latent  defects  in  machineiy  or  implements 
furnished  him  by  his  employer,  but  he 
has,  without  any  investigation,  the  right 
to  assume  that  they  are  safe  and  sufficient 
for  the  purpose.  Porter  v.  Hannibal,  &c. 
R.  Co.,  71  Mo.  66  ;  Smith  v.  Chicago,  &c. 
E.  Co.,  42  Wis.  520.' 

^  Clapp  V.  Minneapolis,  &c.  E.  Co.,  36 
Minn.  6  ;  Hullehan  v.  Greenbay,,  &c>  E. 
Co.,  68  Wis.  520  ;  31  Am.  &  Eng,'  E.  Cas. 
322  ;  Wells  v.  Burlington,  &c.  E.  Co.,  56 
Iowa,  520  ;  Pennsylvania  Co,  v.  McCoi- 
mack,  131  Ind.  250  (brakeman  allowed  to 
recover  where  injiiry  resulted  from  a  de- 
fective track).  See  post,  §  371.  The  fact 
that  servant  had  worked  habitually  with 
the  machinery  in  question  for  ten  or  fif- 
teen months'is  competent,  evidence  from 
which  a  jury  may  infer  that  he  was 
acquainted  with  its  dangerous  character; 
hut  it  is  not  conclusive.  McDade  v.  Wash- 
ington, &c.  E.  Co.,  5  Mackey  (D.  C),  144  j 
26  Am.  &  Eng.  E.  Cas.  325. 

2  Sweat  V.  Boston,  &c.  R.  Co.,  156 
Mass.  284  ;  Ballon  v.  Chicago.  &c.  R.  Co., 
54  Wis.  257  ;  41  Am.  Rep.  31 ;  Smith 
V.  Chicago,  &e.  E.  Co.,  42  Wis.  520; 
Indianapolis,  &c.  E.  Co.  v.  Toy,  91  III. 
474  ;  Brymer  v.  Southern  Pac.  B.  Co.,  90 
Cal.  496  ;  Johnson  v.  Chesapeake,  &c.  E. 
Co.,  36  W.  Va.  73  ;  Warner  v.  Erie,  &c, 
E.  Co.,  39  N.  y.  468.  But  in  accordance 
with  the  general  rules,  stated  in  a,  iprevions 
seetion,  the  burden  rests  i^pon  the  servant 
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The  rule  as  to  the  introduction  of  opinion  evidence  as  to  the  dan- 
gers incident  to  any  particular  branch  of  service,  is  that  "  where  the 
question  undfr  investigation  so  far  partakes  of  the  nature  of  a  science 
as  to  require  a  course  of  study,  or  a  previous  habit  of  special  practice, 
in  order  to  the  attainment  of  d  correct  knowledge  of  the  subject,  the 
opinion  of  witnesses  competent  to  speak  should  be  received."  ^  In 
the  first  case  cited  below,  the  plaintiff,  an  employ^,  was  injured 
while  attempting  to  couple  cars  constructed  with  double  "  dead- 
woods,"  which,  it  appeared,  was  much  more  hazardous  than  where 
the  cars  were  constructed  with  single  "  deadwoods."  The  plaintiff 
was  allowed  to  prove  by  witnesses,  who  testified  as  experts,  the  re- 
lative manner  of  coupling  cars  equipped  with  single  and  double 
deadwoods,  and  also  that  the  coupling  of  cars  equipped  with  the 
latter  is  attended  with  much  more  danger  than  where  the  cars  are 
equipped  with  single  deadwoods.  The  witnesses  were  in  every  in- 
stance first  required  to  describe  minutely  the  difference  in  the  con- 
struction and  process  of  coupling  cars  equipped  with  single  or  double 
deadwoods.  The  court  held  that  such  evidence  came  within  the 
rule  above  stated,  and  was  properly  admitted.^ 

Sec.  371.  Remaining  in  Service  after  Kno'wiedge  of  Defects,  not 
Necessarily  ITegligence.  —  Where  a  servant  after  he  has  had  abun- 
dant opportunity  to  observe  all  the  dangers  incident  to  his  employ- 
ment, including  those  arising  from  defects  in  the  appliances  or  in  the 
management  of  the  business,  and  remains  silent  witbout  making 
complaint  or  suggesting  how  the  risks  can  be  lessened,  he  must  be 
taken  as  assuming  all  such  risks.^  "We  are  firmly  committed," 
observes  the  Illinois  court,  "to  the  principle  that  if  a  person  know- 
ing the  hazards  of  his  employment  as  the  business  is  conducted,  vol- 
untarily continues  therein,  without  any  promise  by  the  master  to  do 

to  show  that  the  defect  was  one  which  the  not  know  the  effect  of  double  deadwoods." 

master  was  negligent  in  not  remedying.  Baldwin  i-.  Chicago,  &c..  R.  Co.,  60  Iowa, 

Pittshurgh,   &o.   R.   Co.   v.   Adams,   105  680. 
Ind.  153.                                                  .  »  Dynen  v.  Leach,  40  Eng.  L.  &  Eq. 

1  Louisville,  &c.  R.  Co.  v.  Frawley,  491 ;  Norfolk,  &c.  R.  Co.  v.  Jackson,  85 
110  Ind.  27  ;  28  Am.  &  Eng.  R.  Cas.  808  ;  Va.  492  ;  Tuttle  ■b.  Detroit,  &o.  B.  Co., 
Carthage,  &c.  Co.  v.  Andrews,  102  Ind.  122  U.  S.  189  ;  31  Am.  &  Eng.  R.  Caa. 
138  ;  62  Am.  Rep.  653.  216  ;  Rosenhaum  ».  St.  Paul,  &c.  R.  Co., 

2  Louisville,  &o.  R.  Co.  ».  Frawley,  34  Anj.  &  Eng.  R.  Cas.  274  j  Appel  v.' 
110  Ind.  27.  "The  construption  of  cars,  Buffalo,  &c.  R.  Co.,  Ill  N.  Y.  550  ;  New 
the  mode  and  manner  of  operating  them,  York,  &o.  R,  Co.  ii.  Lyons,  119  Penn  St. 
and  the  effect  of  a  particular  thing  on  their  824  ;  Davis  ■».  Detroit,  &c.  R.  Co.,  20 
safety  and  usefulness,  is  a  habit,  study,  or  Mich.  105. 

science.  .  .  .  The  ordinary  juror  would 
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any  act  to  render  the  same  less  hazardous,  the  master  will  not  be 
liable  for  any  injury  he  maysustain  therein,  unless,  indeed,  it  may 
be  caused  by  the  master's  wilful  act."  ^ 

But  where  the  real  danger  from  the  use  of  defective  machinery  is 
not  apparent,  aiid  the  master  with  fuU  knowledge  of  its  defects  con- 
tinues to  require  the  servant  to  use  it,  the  servant,  although  he  may 
be  aware  of  such  defects,  is  not  necessarily  chargeable  with  negli- 
gence in  consenting  to  remain  in  the  service  and  to  use  the  machin- 
ery, if  it  appears  that  he  exercised-  proper  care  in  the  use  of  it,  and 
had  reason  to  believe  that  when  used  with  such  care  it  was  not  dan- 
gerous.^ The  test  is  whether  the  defects  were  such  that,  as  a  prudent 
man,  he  was  bound  not  to  accept  the  risks  incident  thereto.^    Thus, 


1  Stafford  v.  Chicago,  &o.  E.  Co.,  114 
111.  244. 

*  In  the  case  of  Sioux  City,  &e.  B.  Co. 
V.  Finlayson,  16  Neb.  584,  18  Am.  &  Eng. 
B.  Cas.  68,  the  action  was  hy  an  engineer 
who  had  sustained  injuries  in  consequence 
of  the  explosion  of  the  boiler  of  his  engine. 
It  appeared  that  after  he  had  used  the 
engine  for  sonie  time  he  noticed  evidences 
of  weakness,  and  called  the  attention  of 
the  proper  officers  to  it,  but  no  repairs 
were  made,  and  on  several  subsequent, 
occasions  he  repeated  his  complaint.  After- 
wards he  was  requested  to  continue  to  use 
the  engine,  a  promise  being  made  that  he 
should  have  a  new  one  within  a  given 
time.  He  was  careful  to  keep  the  steam 
always  at  low  pressure,  and  thought  that 
by  this  meaijs  any  accident  could  be 
avoided.  In  spite  of  his  precautions  the 
boiler  exploded,  causing  severe  injuries. 
The  court,  in  sustaining  the  verdict  in  his 
favor,  went  on  to  say  :  "  Under  these  cir- 
cumstances, it  seems  to  us  that  the  true 
rule  might  be  stated  to  be  that  if  the  de- 
fective machinery,  though  dangerous,  is 
not  of  such  a  character  that  it  may  not  be 
reasonably  used  by  the  exercise  of  care,, 
skill,  and  diligence,  the  servant  does  not 
assume  the  risk.  If  the  servant,  in  obedi- 
ence to  the  requirement  of  his  master, 
makes  use  of  machinery  which,  though 
dangerous,  is  not  so  much  so  as  to  threaten 
immediate  injury,  or  where  it  is  reason- 
ably probable  it  may  be  safely  used  by 
extraordinary  caution  or  skill,  the  master 
would  be  liable  for  the  resulting  accident, 
.  .  .  and  especially  would  this  be  true 


when  it  is  shown  that  the  master  was  fully 
informed  of  the  apparent  danger,  and  the 
machinery  used  upon  his  request  and 
judgment."  See  Snow  v.  Housatonic  R. 
Co.,  8  Allen  (Mass.),  441 ;  Colorado,  &o. 
E.  Co.  V.  Ogden,  3  Col.  499  ;  Patterson  v. 
Pittsburgh,  &c.  R.  Co.,  76  Penn.  St.  389. 

Notice  of  defects  to  a  vice-principal 
having  charge  of  that  general  department 
of  the  seiTfice  is  notice  to  the  master. 
Speed,!).  Atlantic,  &c.  E.  Co.,  71  Mo.  303; 
2  Am.  &  Eng.  R.  Cas.  77  ;  Baltimore,  &c. 
R.  Co.  «.  McKenzie,-81  Va.  71  ;  24  Am.  & 
Eng.  R.  Cas.  395;  Ohio,  &c.  R.  Co.  v. 
CoUarn,  73  Ind.  261 ;  5  Am.  &  Eng.  R. 
Cas.  564 ;  Wooden  v.  Humeston,  &c.  R. 
Co.,  76  Iowa,  310 ;  Baldwin  v.  St.  Louis, 
&c.  R.  Co.,  75  Iowa,  297.  But  notice  to. 
a  foreman  or  other  employ^  who  has  no 
authority  to  have  repairs  made,  is  not  suf- 
ficient to  discharge  the  servant's  duty  to 
report  defects.  Covey  v.  Hannibal,  &c. 
E.  Co.,  86  Mo.  635  ;  28  Am.  &  Eng.  R. 
Cas.  382;  St.  Louis,  &c.  E.  Co.  v.  Harper, 
44  Ark.  524  ;  Patterson  v.  Pittsburgh,  &c. 
E.  Co.,  76  Penn.  St.  390. 

'This  question,  and  also  that  as  to 
whether  the  danger  was  apparent,  is  for 
the  jury.  Clark  v.  Holmes,  7  H.  &  N. 
348;  Patterson  v,  Pittsburgh,  &c.  R.  Co., 
76  Penn.  St.  389 ;  Laning  v.  N.  Y.  Cen- 
tral E.  Co.,  49  N.  Y.  521 ;  Snow  v.  Housa- 
tonic B.  Co.,  8  Allen  (Mass.),  441.  In 
this  last  case  the  plaintiff,  a  brakeman, 
had  been  injured  while  coupling  moving 
cars,  the  proximate  cause  of  the  injury 
being  a  defect  in  the  road-bed.  The  court 
held  that  it  was  error  for  the  tyial  court  to 
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in  a  Massachusetts  case,^  the  plaintiff  was  employed  as  a  watchman 
in  their  machine-shop.  A  portion  of  the  floor  over  which  he  had  to 
pass  in  the  discharge  of  his  duties  had  for  a  long  time  been  in  a  state 
of  decay,  and  had  become  unsafe..  The  plaintiff  knew  that  portions 
of  the  floor  werte  decayed,  and  t?hat  there  were  several  holes  in  it, 
but  the  actual  condition  of  the  floor,  in  that  respect,  was  not  knowa 
to  him,  nor  did  it  appear  that  he  could  have  'ascertained  that  the 
place  he  broke  through  was  dangerous,  unless  he  examined  portions 
of  the  floor  not  open  to  inspection.  The  defendants  knew,  or  might 
have  known  by  reasonable  care,  the  dangerous  condition  of  the  floor. 
The  plaintiff,  in  consequence  of  the  defective  condition  of  the  floor, 
while  in  the  course  of  his  employment  broke  thi-ough  the  floor  and 
was  injured.  It  was  held  that  the  question  as  to  whether  the  plain- 
tiff was  negligent  in  remaining  in  the  defendant's  employ,  with  the 
knowledge  he  had  of  the  condition  of  the  floor,  was  a  proper  question 
for  the  jury,  and  was  not  a  question  of  law  for  the  court. 

Sec.  372.  Servant  must  exercise  his  Judgment :  Must  Report 
Defects.  —  When  a  servant  is  employed  upon  work,  which,  equally 
within  the  knowledge  of  the  master  and  the  servant,  is  of  a  danger- 
ous nature,  the  master  is  not  liable  for  the  consequences  of  an  acci- 
dent qccurring  to  the  servant  in  the  course  of  that  employment, 
unless  there  be  negligence  on  the  part  of  the  master,  and  the  absence 
of  negligence  on  the  part  of  the  servant.  A  servant  is  bound  to  exer- 
cise his  own  skill  and  judgment,  so  as  to  protect  himself  in  the  course 
of  his  employment,  and  the  master  is  not  regarded  as  warranting,  gen- 
erally, his  safety.  He  is  himself  bound  to  exercise  proper  care,  and 
cannot,  claim  indemnity  from  the  master  for  an  injury  resulting  to 
him  which  might  have  been  prevented  if  he  had  himself  been  reason- 
ably vigilant.2    It  is  negligence  on  his  part  to  fail  to  report  to  the 

hold  as  a  matter  of  law  that  plaintiff  was  Bragonier,  119  111.  61  ;  Shields  u.  N.  Y. 
negligent  in  continuiug  in  the  service  after  Central  R.  Co.  133  N.  Y.  637.  An  em- 
fuU  knowledge  of  the  defect ;  that  for  the  ploy^  may  rely  on  the  promise  of  his  vice- 
master  to  allow  such  a  defect  to  exist  was  principal  to  protect  him  while  at  work  on 
a  clear  breach  of  his  djuty ;  and  it  was  for  a  side-track)  notwithstanding  the  existence 
the  jury  to  say  whether,  under  all  the  cir-  of  a  rule  of  the  company  requiring  servants 
oumstances,  the  plaintiff  had  been  guilty  to  protect  themselves  by  putting  out  flags 
of  negligence.     The  opinion  in  this  case  is  while  engaged  in  such  work.     Moore  j>. 


a  very  full  and  clear  statement  of  the  law  in  Wabash,  &o.  R.  Co. ,  86  Mo,  588 ;  21  Am 

this  connection.  &  Eng.  R.  Qaa.  50S ;  Mis 

1  Huddleston  v.  Lowell  Machine  Shop,  Co.  v.  Watts,  68  Tex.  64! 

106  Mass.  282.  Eng.  R.  Caa.  277.     See  ah 

"  McEwing  «.  Waterford,  &c.  Hy.  Co.,  &c.   R.   Co.   v.   Crockett,  ; 

8  Ir.  0.  L.  889  ;  Chicago,  &c.  R.  Co  v.  24  Am.  &'Eng.  R.  Cas.  390. 
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master  the  necessity  for  repairs  when  it  exists,  unless  it  appears  that 
knowledge  of  such  necessity  had  already  been  brought  home  to  the 
master.  1  ' 

It  is  a  well  recognized  rule  of  law  that  a  servant  who  has  charge 
of  or  uses  implements  or  appliances  in  the  discharge  of  the  duties  of 
his  employment,  is  required  not  only  to  use  such  care  as  to  their 
condition  as  wiU  save  himself  from  personal  injury,  but  his  duty  to 
his  employer  and  to  himself  requires  that  he  exercise  proper  care 
and  diligence  to  preserve  such  appliances  in  a  condition  which  will 
render  them  safe  and  fit  for  the  purposes  for  which  they  are  designed ; 
and  if  repairs  are  required,  he  must  make  them  himself  or  report  the 
necessity  of  them  to  his  employer  or  to  such  of  his  agents  as  are 
charged  with  the  duty  of  attending  to  such  matters.^  Where  a  rule 
or  usage  of  the  service  requires  a  conductor  to  examine  the  cars 
composing  his  train,  his  failure  to  do  so  is  negligence  on  his  part, 
and  will  prevent  recovery  for  an  injury  which  a  proper  examination 
might  have  prevented.^  The  same  is  true  as  to  a  brakeman's  duty 
to  examine  a  brake,  or  coupling  arrangement,  or  othter  appliance 
which  he  is  about  to  use,  where  opportunity  for  examination  has 
been  afforded.*    But  as  a  matter  of  course  he  could  not  be  held 

I  Cowlea  V.  Richmond,  &e.  R.  Co.,  84  Stroble  v.  Chicago,  &c.  R.  Co.,  70  Iowa, 

N.  0.  309  ;  37  Am.  Rep.   6.20  ;  Johnson  555i     But  the  lule  is  otherwise  where  the 

V.  Eichmond,  &e.  R.  Co.,  81  N.  C.  453;  masternegleets  to  make  the  needed  repairs 

State  V.   Hannibal,  &i.^R.  Co.,  82  Mo.  after  repeated  complaints  have  been  made 

430  ;  Patterson  v.  Pittsburgh,  &c.  R.  Co. ,  by  the,  servant.     Sioiix  City,  &a.  R.  Co. 

76  Penn.  St.  389  ;  Le  Clair  v.  St.  Paul,  Finlayson,  16  Neb.  584  ;  18  Am.  &  Ing. 

&c.  R.  Co.,  20  Minn.  9  ;  Sfcipp  v.  Eastern  E.  Cas.  68. 

Counties  Ry.  Co.,  9  Exch.  228.  The  ser-  '  Alexander  v.  Iiouisville,  &c.  R.  Co., 

Taut  is  not  relieved  from  this  duty  to  83  Kjr.   589 ;    25  Am.   &  Eng.  R.  Cas. 

report  defects  by  the  feet  that  the  com-  458. 

pany  employs  local  inspectors,  whose  duty  If  it  appears  from  the  circumstances  in 

it  is  to  inspect  and  to  report  defects ;  the  evidence  that  the  conductor  had  not  had 

servant's  duty  remains  as  imperative  as  if  time  or  opportunity  to  make  the  examina- 

he  were  the  sole  Inspector.     Chicago,  &c.  tion,  his  failure  to  do  so  cannot  be  attri- 

R.  Co.  V.  Bragomer,  119  111.  51.  buted-to  him  as  negligence.  Whether  such 

^  Stroble  v.   Chicago,  &c.  E.  Co.,  70  sufficient  time  or  opportunity  had  been 

Iswa,  555  ;  28  Am.  &  Eng.  R.  Cas.  510  ;  afforded  is  a  question  of  fact  for  the  jury. 

111.  Central  R.  Co.  v.  Jewell,  46  111.  99 ;  International,  &c.  R.  Co.  v.  Kindred,  57 

Baker  ■».   Allegheny  Valley  E.   Co.,   95  Tex.  491  ;  11  Am.  &  Eng.  R.  Cas.  649. 

Penn.  St.  211  ;  40  Am.  Rep.  634  ;  '8  Am.  *  Alexander  v.  Louisville,  &e.  R.  Co., 

&  Eng.  R.  Cas.  142  ;  Ballon  v.  Chicago,  83  Ky.  589  ;  25  Am.  &  Eng.  E.  Cas.  458. 

&c.  R.  Co.,  54  Wis.  257  ;  Chicago,  &c.  R.  See  Georgia  R.  &  B.  Co.  v.  Kenney,  58 

Co.  u.  Bragonier,  119  111.  51.     Ther«f-ore,  6*.  485.     In  La  Croy  v.  New  York,  &c. 

where  the  servant  is  injured  by  the  falling  R.  Co.,  132  N.  Y.  570,  the  plaintiff  was 

of  a  defective  stairway  of  which  he  had  employed  as  a  bra/keman  upon  one  of  the  de- 

oharge,  and  for  the  cendition  of  which  he  fendant's  freight  trains  ;  one  of  its  printed 

was  responsible,  he  has  no  cause  of  action,  rules  lequired  brakemen,  before  starting, 
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responsible  for  failing  to  discover  a  defect  which  would  be  apparent, 
if  at  all,  only  to  an  expert  machinist ;  he  is  only  bound  to  exercise 
the  care  of  an  ordinary  man  of  his  station,^  Employes  are  not 
released  from  their  duty  to  make  such ,  inspections  by  the  fact  that 
there  is  a  regular  inspector  whose  duty  it  is  to  inspect  all  cars  and 
their  appliances,  and  report  defects  to  the  superintendent  having 
charge  of  repairs.^ 

Sec.  373.  What  Care  Company  must  exercise.  —  The  company  is 
bound  to  use  reasonable  care  to  prevent  accidents  to  its  employes, 
and  to  this  end,  is  bound  to  furnish  suitable  machinery  and  appli- 
ances, and  use  a  like  reasonable  care  in  keeping  them  in  proper 
repair ;  as  the  risks  assumed  by  the  employes  do  not  extend  to  those 
which  are  brought  about  by  the  negligence  of  the  company.*    The 


to  test  the  hand-brakes,  "and  see  that 
they  are  in  proper  condition  and  work 
easUy.V  This  was  not  done  by  plain- 
tiff, or  any  of  the  brakemen  upon  the  train 
in  question.  The  train  stopped  for  about 
two  hours  at  a  station  where  the  oars  were 
^usually  inspected,  but  no  inspection  was 
made.  It  stopped  at  another  station,  just 
beyond  which  was  a  steep  down-grade, 
but  although  the  plaintiff  and  his  associ- 
ates knew  of  this  grade,  and  of  the  dangers 
incident  to  an  attempt  to  take  such  a  train 
down  without  the  brakes  being  in  good 
order,  and  also,  that  the  brakes  of  heavily 
loaded  moving  cars  were  apt  to  get  out  of 
order,  made  no  examination.  Upon  their 
attempting  to  set  the  brakes,  after  the 
train  started  on  the  down-grade,  a  number 
of  them  would  not  work,  —  in  consequence 
the  speed  of  the  train  could  not  be  checked, 
and  the  greater  portion  of  it  was  thrown 
from  the  track,  thereby  injuring  the  plain- 
tiff, in  an  action  to  recover  damages,  it 
appeared  that  the  plaintiff  knew  of  and 
had  read  the  printed  rules.  It  was  held 
that  as  an  obedience  of  the  rules  would 
have  prevented  the  accident,  the  plaintiff 
was  not  entitled  to  recover.  And  even  if 
the  plaintiff  {had  been  unacquainted  with 
the  rules  he  would  not  be  entitled  to 
recover,  since,  with  full  knowledge  of  the 
dangers,  it  was  incumbent  upon  him  and 
his  associates  to  ascertain  before  reaching 
the  down-grade  that  a  sufficient  number 
of  the  brakes  properly  to  check  the  train 
were  in  order. 

1  Central  R.  Co;  i).  Haslett,  74  Ga.  85. 


^  Chicago,  &c.  R.  Co.  v.  Bragonier,  119 
111.  51. 

*  Lake  Shore,  &c.  R.  Co.  v.  Fitzpatrick, 
31  Ohio  St.  474  ;  Muldowney  v.  111.  Cen- 
tral K.  Co.,  36  Iowa,  462;  Fifield  v. 
Northern  R.  Co.,  42  N.  H.  225.  In  Ellis 
V.  New  York,  &c.  R.  Co.,  95  N.  Y.  546, 
an  action  was  brought  to  recover  for  the 
death  of  the  plaintiff's  intestate,  a  brake- 
man  employed  by  the  defendant,  who, 
seeing  the  imtninenoe  of  a  collision  be- 
tween the  freight  train  on  which  he  was 
employed,  and  one  approaching  it  from 
the  rear,  went  out  of  the  front  door  of  the 
caboose  attached  to  the  end  of  his  train 
and  attempted  to  escape,  but  was  caught 
between  the  caboose  and  the  next  car  and 
received  fatal  injuries.  It  was  claimed 
that  the  result  was  due  to  the  fact  that 
the  "  buffer  "  on  the  caboose  was  so  much 
lower  than  that  of  the  preceding  car  that 
the  caboose  was  driven  under  the  bumper- 
block  of  the  car  ahead,  and  thus  the  theory 
of  the  action  was  that  the  cars  and  appli- 
ances furnished  the  deceased  by  the  de- 
fendant were  unsafe  and  unsuitable,  and 
that  this  act  constituted  negligence  that 
would  authorize  recovery.  It  was  held 
that  it  was  the  duty  of  the  defendan  tto 
provide  a  car  properly  fitted,  not  only  with 
running  apparatus;  —  as  wheels,  etopping- 
apparatu3,  as  a  brake, — but  with  buffers 
of  some  kind,  to  protect  the  car  and  its 
servants,  necessarily  or  lawfully  thereon, 
from  the  effect  of  a  collision.  Canfield  i>. 
Baltimore,  &c.  R.  Co.,  93  N.  Y.  532;  45 
Am.  Rep.  268  ;  Dana  v.  N.  Y.  Central  R. 
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same  rule  applies  whether  the  appliances  of  the  road  were  manu- 
factured by  the  company  or  purchased  from  a  manufacturer.^ 
Where  cars  come  into  its  trains  from  other  roads,  the  better  doc- 
trine seems  to  be  that  the  company  has  a  right  to  assume  that  they 
are  in  proper  repair  and  condition  ;  but,  as  will  be  seen  by  the  cases 
cited  below,  the  doctrine  is  by  no  means  uniform  or  settled.^   "While 


Co.,  92  N.  Y.  ,639  ;  Sheehan  v.  N.  Y. 
Central  E.  Co.,  91  N.  Y.  332 ;  Durkin  v. 
Sharp,  88  N.  Y.  225  ;  Booth  i.-.  Boston, 
&c.  E.  Co.,  73  id.  38  ;  29  Am.  Rep.  97  ; 
Plank  V.  N.  Y.  Central  R.  Co. ,  60  N.  Y. 
607  ;  Flike  v.  Boston,  &c.  R.  Co.,  63 
N.  Y.  550 ;  13  Am.  Rep.  545. 

1  Toledo,  &c.  R.  Co.  t>.  Ingraham,  77 
111.  309;  Ford  t'._Fitohburg  R.  Co.,  110 
Mass.  240  ;  Chicago,  &c.  R.  Co.  v.  Jackson, 
55  111.  492  ;  Hough  v.  Texas,  &c.  R.  Co., 
100  U.  S.  213  ;  Shanny  v.  Androscoggin 
Mills  Co.,  66  Me.  420. 

,  "  Ballou  V.  Chicago,  &c.  R.  Co.,  54 
Wis.  250.  One  railroad  company  receiv- 
ing a  loaded  car  from  Another,  and  running 
it  upon  its  own  road,  is  not  bound  to  repeat 
the  tests  which  are  proper  to  be  used  in 
the  original  construction  of  such  a  car, 
but  may  assume  that  all  parts  of  the  car 
which  appear  to  be  in  good  condition  are 
so  in  fact.  Sfee  Wedgewood  v.  Chicago, 
&c.  R.  Co.,  41  Wis.  478  ;  Smith  v.  Clii- 
cago,  &c.  R.  Co.,  42  id.  520  ;  Morrison  v. 
Phillips,  &c.  Constr.  Co.,  44  Wis.  405  ; 
Steffen  v.  Chicago,  &c.  R.  Co.,  46  id.  265  ; 
East  St.  Louis,  &C:  R,  Co.  v.  Hightower, 
,  92  111.  139 ;  Indianapolis,  &c.  E.  Co.  v. 
Toy,  91  id.  474 ;  De  Graff  v.  Railroad  Co., 
76  N.  Y.  125 ;  Warner  ».  Indianapolis, 
&c.  R.  Co.,  39  id.  468  ;  Baldwin  v.  Rail- 
road Co.,  50  Iowa,  680  ;  Davis  v.  Railroad 
Co.,  20  Mich.  105 ;  Fort  Wayne,  &c.  R. 
Co.  V.  Gildersleeve,  33  Mich.  133  ;  Mad 
River  R.  Co.  v.  Barber,  5  Ohio  St.  541. 
But  In  O'Neil  v.  St.  Louis,  &o.  E.  Co.,  9 
Fed.  Rep.  337,  a  contrary  doctrine  was 
held,  and  where  an  accident  occurred  to 
an  employe  in  consequence  of  the  intro- 
duction of  a  foreign  and,  defectively  con- 
structed car  into  the  train  on  which  he 
was  employed,  it  was  held  that  he  might 
maintain  an  action  of  damages  against  the 
company  therefor.  Michigan  Central  R. 
Co.  V.  Smithson,  45  Mich.  212.  In  a  New 
York  case,  on  a  dark  night,  when  snow 


was  on  the  ground,  the  plaintiff,  a  brake- 
man,  was  sent  to  couple  together  two  cars 
in  a  freight  train  which  had  broken  apart. 
The  defendant  hadthree  rails  laid  to  en- 
able it  to  run  broad  and  narrow  gauge 
cars  in  the  same  train.  Freight-cars 
usually  have  upon  their  ends  pieces  of 
wood,  called  bumpers,  extending  six  or 
eight  inches  beyond  the  car,  so  that  if 
the  draw-heads  pass  each  other  the  shock 
is  received  by  the  buffer.s,  and  a  brake- 
man,  if  he  be  between  the  cars,  will  be 
uninjured.  One  of  the  cars  which  the 
plaintiff  was  to  couple  was  a  broad-gauge 
and  the  other  a  narrow-gauge  car.  The 
buffers  only  extended  three  inches  beyond 
the  car.  These  cars  did  not  belong  to  the 
defendant.  The  draw-heads  passed  each 
other  and  the  plaintiff  was  injured.  It 
wa,s  held  that  the  question  of  the  defend- 
ant's negligence  in  failing  to  have  proper 
bumpers  upon  the  cars  used  by  it  was 
properljr  submitted  to  the  jurj',  and  that 
a  verdict  in  favor  of  the  plaintiff  would 
■not  be  disturbed.  Gottlieb  v.  New  York, 
'  &c.  E.  Co.,  29  Hun  (N.  Y.),.  637.  In  a 
Minnesota  case,  the  defendant  received  into 
its  service  from  another  railway  company 
a  freight-car  which  proved  to  be  in  bad 
order,  and  which  it  neglected  to  inspect 
and  repair  within  a  reasonable  time  there- 
after. The  plaintiff,  a  brakeman,  in  at- 
teiripting  to  couple  the  car,  was  severely 
injured  in  consequence  of  its  defective 
condition,  which  was  not  known  to  him, 
but  was  discoverable  on  proper  inspection. 
It  was  held,  that,  as  respects  such  defects, 
the  company  was  answerable  for  the  same 
degree  of  care  and  diligence  in  the  man- 
agement and  use  of  a  foreign  car  received 
into  its  service  as  in  the  case  of  its  own 
cars  in  like  circumstances.  Pay  v.  Min- 
neapolis, &c.  R.  Co.,  30  Min.  231  ;  St., 
Louis,  &c.  R.  Co.  ».  Yalirius,  5,6  Ind.  511. 
The  rule  may  be  said  to  be  that  if  a 
railway  company  permits  a  defective  and 
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it  is  true  that  on  the  one  hand,  a  servant,  on  entering  into  an  em- 
ployment, by  implication  agrees  that  he  will  undertake  the  ordinary 
risks  incident  to  the  service  in  which  he  is  to  be  engaged,  it  is  also 
true  on  the  other  hand  that  the  employer  or  master  impliedly  con- 


dangerous  car  to  come  into  its  yards  or 
upon  its  tracks,  and  remain  for  so  many 
days  that  it  might,  by  the  exercise  of 
proper  diligence,  discover  its  condition, 
and  if,  from  the  want  of  such  diligence, 
an  injury  happen  to  an  employe,  who 
was  exercising  due  care,  the  company  wiU 
he  liable,  although  it  does  not  own  the  car. 
Chicago,  &c.  R.  Co.  v.  Bragonier,  11  111.  App. 
516.  But  a  railway  company  receiving  a 
loaded  car  from  another  road,  and  running ' 
it  upon  its  own  line,  is  not  hovmd  to  repent 
the  tests  which  are  proper  to  be  used  in  the 
original  constrv-ction  of  such  a  car,  tut 
may  assume  that  all  parts  of  the  car  which 
appea/r  to  be  in  good  condition  are  so  in 
fact.  Ballou  v.  Chicago,  &c.  R.  Co.,  54 
Wis.  257.  N^or  can  it  be  said  to  be  negli- 
gent for  a  railway  company,  in  the  ordinary 
course  of  business,  to  receive  and  transport 
the  cars  of  other  roads,  in  general  use, 
which  may  not  be  constructed  with  the 
most  approved  appliances  ;  and  the  trans- 
portation or  use  of  such  cars  by  the  com- 
pany is  one  of  the  risks  which  an  employe 
assumes  in  undertaking  the  employment. 
Baldwin  v.  Chicago,  &e.  R.  Co.,  60  Iowa, 
680.  A  statutory  requirement  that  every 
railway  shall  impartially  and  diligently 
receive  and  forward  the  cars  of  other  lines 
does  not  apply  to  cars  unfit  for  passage, 
but  means  that  no  needless  delays  or  hin- 
derances  shall  be  interposed,  and  that  all 
precautions  against  the  use  of  improper 
cars  shall  be  adopted  with  reference  to 
reasonable  despatch.  Smith  v.  Potter,  46 
Mich.  258.  A  section-master  in  tempo- 
rary charge  of  a  hand-car  must  note  such 
defects  in  it  as  are  discernible  in  the  rea- 
sonable and  ordinary  exercise  of  diligence 
in  the  course  of  his  duty,  and  decline  or 
cease  to  use  it,  if  it  be  obviously  unsafe  ; 
otherwise  he  cannot  recover  for  an  injury 
to  himself  which  his  declaration  alleges  to 
have  been  caused,  in  part,  by  the  defective 
character  or  condition  of  the  car.  If  the 
defect  in  the  car  was  such  as  to  deceive 
human  judgment,  the  company,  as  well  as 


the  plaintiff,  stands  excused.  And  what- 
ever diligence  he  exercised  in  seeing  to 
the  apparent  safetyi  of  the  vehicle  goes  to 
the  credit  of  his  employer  as  well  as  to  Lis 
own  credit.  Georgia  R.  &  B.  Co.  o. 
Eenney,  58  Ga.  485 ;  Kenney  v.  Central 
E.  &  B.  Co.,  61  Ga.  590  ;  Central  R.  Co. 
V.  Kenney,  64  (xa.  100 ;  East  Tenn.,  &c.  R. 
Co.  ■».  Smith,  9  Lea  (Tenn.),  685.  Where 
an  employe  was  injured  by  a  defect  in  a 
hand-car,  and  the  defect  was  apparent,  the 
employe  is  presumed  to  have  assumed  the 
risk..  But  if  the  danger  was  greater  than 
could  be  discovered  by  the  use  of  ordinary 
care,  then  the  employer  was  in  default 
when  the  injury  was  produced  in  a  man- 
ner not  anticipated.  International,  &c.  R. 
Co.  V.  Doyle,.  49  Te"5£.  190 ;  Barringer  v. 
Delaware,  &c.  Canal  Co.,  19  Hun(N.  Y.), 
216.  It  is  gross  negligence  for  a  railway 
company  to  run  its  trains  on  a  dark  night 
without  a  headlight.  Burling  v.  111.  Cen- 
tral R.  Co.,  85  111.  18.  In  an  action  by 
one  injured  by  the  giving  way  of  a  hoist- 
ing apparatus,  used  in  connection  with  a 
train  of  the  company,  it  appeared  that  the 
plaintiff  had  reason  to  believe  at  the  time 
that  the  apparatus  was  unsafe,  but  relied 
on  the  assurance  of  the  conductor  that  it 
was  "  all  right,"  and  so  was  injured.  But 
there  was  no  proof  that  the  conductor  had 
the  superintendence  or  control  over  the 
men  or  the  work,  or  power  to  provide  or 
replace  machinery.  It  was  held  that  the 
conductor  was  a  fellow-servant  merely, 
and  not  a  vice-principal,  and  his  reassur- 
ance to  plaintiff,  and  representation  that 
there  was  no  danger,  would  not  bind  the 
company,  and  render  it  responsible.  But 
if  he  represented  the  company  in  the  prem- 
ises, such  assurance  would  amount  to  a 
guaranty  on  its  part,  and  would  bind  it 
for  any  resulting  damage.  And  so  notice 
to  him  of  danger  would  affect  the  corpora- 
tion if  he  acted  in  that  capacity,  and  not 
otherwise.  McGowan  i-.  St.  Louis,  &e. 
E.  Co.,  61  Mo.  528. 
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tracts  that  be  ■will  use  due  care  in  eagaging  the  services  of  those  who 
are  reasonably  fit  and  competent  for  the  performance  of  their  respec- 
■  tive  duties  in  the  common  service,  and  will  also  take  due  precaution 
to  adopt  and  use  such  machinery,  apparatus,  tooISi  appliances,  and 
means  as  are  suitable  and  proper  for  the  prosecution  of  the  business 
in  which  his  servants  axe  engaged  with  a  reasonable  degree  of  safety 
to  life  and  security  against  injury."  ^ 

The  company's  duty  extends  not  only  to  its  machinery  and  appli^ 
aiices,  its  cars  and  their  equipments,  but  to  the  entire  property  in- 
volved in  the  operation  of  the  road.  Thus,  where  an  injury  results 
to  its  servants  from  a  defect  in  its  tracks  or  bridges,  the  same  rule 
applies  as  where  it  results  from  the  defective  equipment  of  the  cars, 
and  it  would  be  no  defence  to  the  company  that  the  track  belonged 
to  another  company.^ 

But  while  the  rule  is  universally  recognized  that  in  carrying  its 
employes  over  its  road  to  and  from  their  work,  the  company  must 
provide  a  track  suitable  and  sufficient  to  carry  them  safely,  and  to 
keep  it  in  good  order ;  this  duty  must  be  considered  with  some  quali- 
fication when  the  road  has  become  dilapidated  and  out  of  order,  and 
is  in  process  of  reconstruction  or  repair,  in  which  work  the  employe 
is  engaged.    In  such  cases  the  unusual  danger  is  perfectly  apparent, 

1  BiGELOW,  J.,  in  Snow  v.  Housatonio  of  brakemen  engaged  in  the  discliarge  of 

R.  Co.,  8  Allen  (Mass.),  445.     See  also  their  duties  ;  and  the  fact  that  the  car  was 

Seaver  v.   Boston,  &o.  R.  Co.,  14  Gray  left  on  the  side-track  through  the  ne^i- 

(Mass.),  466.  gence  of  a  fellow-servant  of  the  injured 

^  Wisconsin  Cent.  R.  Co.  v.  Ross  (111.),  eniployd  would  he  no  defence  to  an  action 

SI  N.  E.  Eep.  412 ;  Wabash,  &5.  R.  Co.  against  the  company.     Pennsylvania  Co. 

V.  Peyton,  106  111.  534  ;  18  Am.  &  Eng.  v.  McCormaok,  131  Ind.  250.     So  where 

R.  Cas.  1 ;  111.  Central  R.  Co;  ».  Frelka,  the  company  allowed  the  snow  shovelled 

110  111.  498  ;  18  Am.  &  Eng.  R.  Cas.  7  ;  from  the  track  to  he  piled  up  near  it,  so 

Pennsylvania  Co.  v.  McCormack,  131  Ind.  that  a  brakeman,  in  steppingfrom  between 

230  ;  Bowen  v.  Chicago,  &c.   R.  Co.,  95  cars  which  he  had  been  conpling,  slipped 

Mo.  268  ;  Eosenbaum  v.  St.  Paul,  &c.  R.  on  it  and  fell  under  the  moving  cars,  it  was 

Co.,   38  Minn.    173.     See  also  Kaih  V.  held  that  the  injury  resulted  frqjn  the 

Smith,  80  N.  Y.  458.  negligent  operation  of  the  road,  and  that 

Compare  Trask  ».  Old  Colony  R.  Co.,  the  company  was  therefore  liable.  Gregg  v. 

156  Mass.  298,  holding  that  no  liability  Chicago,  &c.  R.  Co.,  91  Mich.  624.  So  also 

attaches  to  the  company  for  an   injury  the  company  is  liable  where  it  allows  posts 

resulting  from  a  defect  in  the  track  of  or  buildinpis  to  be  erected  so  near  to  the 

another  company,  which  the  former  was  track  that  a  brakeman  in  the  discharge  of 

using  temporarily  for  the  purpose  of  trans-  his  duty  on  a  moving  train  is  struck  by 

ferring  cars  to  its  own  road.  them  and  injured  without  negligence  on 

It  Is  negligence  for  the  company  so  to  his  part.    Kelleher  v.  Milwaukee,  &c.  R. 

construct  a  side-track  that  when  cars  are  Co.,  80  Wis.  584;  Nance  v.  Newport  News, 

standing  thereon  trains  cannot  pass  on  the  &c.  R.  Go.  (Ky. ),  17  S.  W.  Eep.  570. 
main  line  without  endangering  the  lives 
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and  the  servant  must  be  considased  as  assuming  the  increased  risks.* 
Similarlj,  whea  a  defective  car  is  Toeing  carried  to  the  repair-shop,, 
servants  employed  in  moving  the  car  to  the  shop,  since  they  have 
full  knowledge  of  the  defect,  must  be  considered  as  assuming  the 
extra  hazard.^ 

A  railway  company  is  not  held  to  the  exercise  of  extraordinary 
care,  as  in  the  case  of  passengers,  bui  Ja-oalyTeqnired  to  furnish  such 
appliances  as  are  reasonably  calculated  to  insure  the  safety  of  its 
employes.'  The  servant  has  a  right  to  assume  that  the  machinery; 
and  implements  furnished  are  suitable  for  the  business,  ,and  except 
as  to  patent  and  obvious  defects  he  has  a  right'  to  rely  upon  it  that 
the  company  has  discharged  its  duty,  and  is  not  himself  required  to 
inspect  them  to  ascertain  whether  they  are  in  fact  suitable.*  If  the 
master  ought  to  have  known  that  the  instrumentalities  of  the  busi- 
ness were  defective  or  unsafe,  —  that  is,  if  by  the  exercise  of  ordi- 
nary care  he  could  have  known  it,  —  he  is  liable  for  all  injuries 
resulting  from  such  defects ;  his  negligence  in  failing  to  discover 
defects  is  equally  culpable  with  a  failure  to  remedy  them  after  they 
have  become  known  to  him.^ 

The  company  is  not  responsible  for  an  injury  resulting  from  de- 
fective appliances,  unless  it  has  been  guilty  of  negligence  in  ascer- 
taining the  defect.  Thus,  if  the  coupling  of  a  freight-car  suddenly 
becomes  out  of  repair,  the  railway  company  using  the  same  will  not 
be  liable  for  an  injury  to  an  employ^,  received  in  consequence 
thereof,  unless  its  attention  had  been  called  to  the  defect,  or,  by  the  exer- 
cise of  a  reasonable  degree  of,  care,  it  could  hawe  discovered  the  defect, 
and  had  an  opportunity  to  make  the  needed  repairs.*    For  there  is 

1  Brick  V.  Rochester,  &c.  R.  Co.,  98  .*  Flannagan  «.  Chicago,  &c.  E.  Co.,  50 

N.  Y.  211 ;  21  Am.  &  Eng.  R.  Cas.  605  ;  "Wis.  462  ;  2  Am.  &  Eng.  R.  Cas.  150;  45 

Philadelphia,  &o.    E.  Co.  v.   SchCTtle,  97  Wis.  98. 

Penn.  St.  450 ;  Carlson  v.  Oregon,  &c.  R.  *  Cooper  v.  Central  R.  Co.,  44  Iowa, 

Co.,   21  Oreg.   453  ;  Bryant  v.  Burling-  134. 

ton,  &c.  R.  Co.,  66  Iowa,  305 ;   55  Am.  *  Porter  v.   Hannibal,  &c.  R.  Co.,  71 

Rep.  275  ;  21  Am.  &  Eng.  R.  Cas.  593 ;  Mo.  66 ;  Evans  v.  Lake  Shore,  &o.  R.  Co., 

Howlarid  v.  Milwaukee,   &c.  R.  Co.,  54  12  Hun  (N.  Y.),  289  ;  King  v.  Ohio,  &e. 

Wis.  226.     Compare  Madden  v.  Minne-,  R.  Co.,  14  Fed.  Rep.  277. 

apolis,  &c.  R.  Co.,  32  Minn.  303,  where  6  Williams  v.  (Sough,  3  H.  &  N.  258 ; 

recovery  was  allowed  in  such  a  case.  Stone  v.  Manufacturing  Co.,  4  Oreg.  52  ; 

But  even  in  such  oases  the  company  is  Mich.  Central  R.  Co.  v.  Dolan;  33  Mich, 

responsible  if  the  train  is  run  at  a  rate  of  510  ;  Owen  v.  N.  Y.  Central  R.  Co.,  1 

speed  which  is  clearly  dangerous,  in  view  Lans.  (N.  Y.)  108  ;  Stark  v.  Patterson,  5 

of  the    unsafe   condition   of  the   track.  Phila.  (Penn.)  225. 

Meloy  ?/.  Chicago,  &o.  R.  Co.,  77  Iowa,  «  Indianapolis,  &c.  R.  Co.  v.  Flani|?an, 

743.  77  111.  365.     "  The  cases  in  this  State  and 
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no  implied  "wajHoity  on  the  part  of  the  company  as  to  the  sufficiency, 
or  soundness  of  the  machineiy  or  impleaagria  fanaiahfid ;  it  nnQ^^ues- 


in  sister  States  are  with  great  unanimity 
to  the  effect  that  if  injury  arises  from  a 
defect  or  insufficiency  in  the  machinery  or 
implements  furnished  to  the  servant  Tjy 
the  master,  knowledge  of  the  defect  or 
insufficiency  must  be  brought  home  to  the 
master,  or  proof  given  that  he  was  igno- 
rant of  the  same  through  his  own  negli- 
gence or  want  of  care,  <fr,  in  other  words, 
it  must  be  shown  he  either  knew  or  ought 
to  have  known  the  defects  which  caused 
the  injury."  Soott,  J.;' in  Columbus,  &c. 
R.  Co.  V.  Troesch,  68  111.  552.  In  Steffen 
». Railway  Co.,  46  Wis.  265,  the  court  said : 
"There  may  be  latent  risks  in  an  employ- 
ment. Where  these  are  known  to  the  mas- 
ter, it  is  his  duty  to  notify  the  servant ; 
but  when  they  arise  from  no  negligence  of 
the  master,  but  are  incident  to  the  nature 
of  the  service,  and  unknown  to  the  master 
through  no  negligence  of  his,  the  risk  is 
with  the  servant,  not  with  the  master." 
In  East  St.  Louis,  &o.  Co.  v.  Hightower, 
92  111.  139,  the  fireman  was  injured  by  rea- 
son of  a  defective  blow-off  pipe,  and  the 
court  held :  "A  servant  cannot  recover  of 
his  employer  damages  for  an  injury  re- 
ceived while  in  the  discharge  of  his  duty, 
from  a  defect  in  machinery  used,  without 
showing  that  the  employer  had  knowledge, 
or  might  have  had  kno^^rledge,  of  the  defect 
bytheuse  of  reasonable  diligence."  Indian- 
apolis, &c.  R.  Co.  V.  Toy,  91  111.  474.  In 
De  Graff ».  N.  Y.  Central  E.  Co.,  76  N.  Y. 
125,  a  brakeman  on  a  freight  train  was  in- 
jured by  reason  o^  the  breakage  of  the  chain 
in  applying  the  brake.  From  the  plain- 
tiffs evidence  it  appeared  that  the  "  com- 
pany's inspectors  were  in  the  habit  of 
examining  the  brake-chains  to  see  if  they 
were  in  their  place  and  apparently  sound, 
but  did  not  test  their  strength."  The 
court,  from  all  the  evidence,  held  that 
the  evidence  justified  a  finding  that  there 
was  some  defect  in  the  chain,  but  not  that 
it  was  defective  when  put  in,  or  that  the 
defect  could  have  been  discovered  by  the 
exercise  of  ordinary  care,  or  that  such  care 
was  not  used ;  and  that  therefore  a  refusal 
to  non-suit  was  error.  In  Warner  v.  Erie 
R.  Co.,  39  N.  Y.  468,  the  plaintiff  was 
injured  by  reason  of  the  fall  of  a  defective 


railroad  bridge,  but  it  appeared  that  "the 
defect  was  such  as  was  not  appapnt,  and 
of  which  it  had  no  notice,"  and  it  was 
held  that  the  railway  company  was  not 
liabla.  And  it  may  he  said  that  the  au- 
thorities establish  the  I'ule  that  where  the  > 
injury  is  the  result  of  a  latent  defect,  of 
which  the  master  has  ng  prior  hriowledge, 
and  which  was  not  discovefable  by  the  exer- 
cise of  ordina,ry  care,  the  master  will  not 
be  held  liable.  In  Baldwin  v.  Chicago, 
&c.  E.  Co.,  50  Iowa,  680,  it  was  held  that 
"  it  does  not  constitute  negligence  for  a 
railway  company,  in  the  ordinary  course  of 
business,  to  receive  and  transport  the  cars 
of  other  rdads,  in  general  use,  which  may 
not  be  constructed  with  the  most  approved 
appliances;  and  the  transportation  or  use 
of  such  cars  by  the  company  is  one  of  the 
risks  which  an  employ^  assumes  in  under- , 
taking  the  employment."  In  such  case  it 
would  seem  upon  principle  that  the  com- 
pany so  receiving  a  loaded  car  from  an- 
other company  is  entitled  to  the  benefit  of 
the  presumption  that  such  car  had  been  ' 
properly  constructed  of  suitable  material, 
and  had'  passed  the  inspecftion  of  some 
one  of  ordinary  skill  in  such  matters,  and 
was  reasonably  fit  for  the  use  to  which  it 
was  devoted  when  so  received.  See  Davis 
V.  Detroit,  &c.  E.  Co.,  20  Mich.  105.  A 
railroad  company  is  not  required,  under 
all  circumstances,  to  make  use' only  of  the 
safest  known  appliances  and  instruments, 
and  to  be  held  responsible  for  any  failure 
to  discard  what  is  not  such,  and  supply 
its  place  with  something  better  and  safer. 
Ft.  Wayne,  &c.  B.  Co.  v.  ■  Gildersleeve,  ' 
33  Mich.  133.  To  hold  in  such  a  case 
that  a  railway  is  liable,  and  to  apply  such 
a  rule  to  a  company  receiving  a  loaded 
car  from  another  railroad,  would  in  many 
instances  operate  as  a  prohibition  upon 
interstate  commerce.  The  company  is 
not  to  be  treated  as  the  guarantor  of  the 
sufficiency  and  safety  of  the  cars  and 
machinery  of  the  train,  but  as  rfesponsible 
only  where  the  injury  is  without  fault  of  ' 
the  employ^,  and  the  result  of  the  neglect 
of  that  ordinary  and  reasonable  care  and 
diligence,  in  furnishing  sufficient  and  sn  le 
cars  and  machinery  for  the  train,  which 
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tionably  is  bound  to  the  exercise  of  a  high  degree  of  diligence  in  this 
regard,  but  to  nothing  more.^ 

Sec.  374.  Duty  of  Company  to  inspect  Appliances. — It  is  the  duty 
of  a  railway  company  to  inspect  and  test  its  appliances  at  reasonable 
periods,  and  it  is  bound  to  know" that  they  will  by  constant  use  be-, 
come  defective ;  *  the  duty  to  provide  safe  and  proper  appliances  is 
not  greater  than  that  to  maintain  them  in  such  condition ;  ^  but 
where  any  of  the  appliances  of  the  business  are  apparently  safe,  and 
the  servants  using  them  make  no  complaint,  and  do  not  call  their 
attention  to  any  defects  therein,  it  cannot  be  held  responsihle  for  an 
injury  resulting  from  a  defect  suddenly  appearing,  unless  it  has.been 
remiss  in  testing  the  appliance ;  which  can  only  bfe  said  to  be  the 
case  when  its  attention  has  been  called  thereto,  or  when  it  has  been 
in  use  so  long,  and  under  such  circumstances,  that  it  is  bouud  to 
know  that  it  must  in  the  ordinary  course  of  things  have  become 
unsafe.*    Thus,  in  a  Pennsylvania  case,^  the  plaintiffs  intestate  was 


aippertains  to  that  particular  branoh  of 
business.  Mad  Biver,  &c.  B.  Co.  v.  Bar- 
ber, 5  OMo  St.  541.  In  Smith  ».  Chicago, 
&c.  E.  Co. ,  42  Wis.  520,  the  brake-staff 
or  rod  on  i  wood  train  broke  just  below 
the  cog-wheel  near  the  top  of  the  car,  on 
account  of  an  old  crack  or  seam  therein, 
in  conseq^nence  of  which  the  brakeman 
was  thrown  from  the  car  and  injured.  The 
plaintiff  had  a  verdict,  but  the  Supreme 
Court  set  it  aside  upon  the  ground  that 
Hiere  was  no  evidence  to  show  that  the 
company  had  been  guilty  of  any  negli- 
{.'enoe  in  not  applying  a  proper  and  suffi- 
cient test  to  the  brake-rod.  And  the 
same  rule  was  applied  in  Morrison  v.  Con- 
struction Co.,  44  Wis.  405,  where  an  in- 
jury resulted  from  the  breaking  of  the 
wheel  of  a  car. 

1  Columbus,  &c.  E.  Co.  v.  Troesch,  68 
111.  552;  Noyes  v.  Smith,  28  Vt.  59; 
Carlson  v.  Oregon,  &c.  R.  Co.,  21  Oreg. 
454;  Bowen  v.  Chicago,  &a.  E.  Co.,  95 
Mo.  268. 

2  Atchison,  &c.  E.  Co.  v.  Holt,  29  Kan. 
149;  11  Am.  &  Eng.  E.  Cas.  206;  Diirkin 
V.  Sharp,  88  N.  Y.  225  ;  Brann  v.  Chicago, 
&c.  R,  Co.  53  Iowa,  595;  36  Am.  Rep.  243; 
Pennsylvania,  &a.  E.  Co.  v.  Mason,  109 
Penn.  St.  296. 

'  Tiemey  v.  Minneapolis,  &c.  B.  Co., 
88  Minn.  311;  21  Am.  &  Eng.  B.  Cas.  545. 


The  court  observed':  "This  duty  [to  ksep 
in  repair]  necessarily  involves  inspeetioa' 
and  examination  as  incident  to  the  oV 
ligation  to  lepair,  and  as  a  corporation 
must  necessarily  act  through  its  agents, 
the  negligence  of  its  employes  in  the 
discharge  of  such  duty  is  attributable 
to  the  corporation."  Solomon  R.  Oo.  v. 
Jones,  30  Kan.  601 ;  Atchison,  &c.  R.  Co. 
V.  Holtf  29  Kan.  149 ;  Porter  v.  Hannibal, 
&c.  B.  Co.,  71  Mo.  66,  77;  Condon  v. 
Missouri  Pac.  E.  Co^  78  Mo.  567;  Brann 
V.  Chicago,  &c.  B.  Co.,  53  Iowa,  595, 
36  Am.  Rep.  243 ;  Dana  ».  New  York,  Sse. 
E.  Co.,  92  N.  Y.  639;  Richardson  v.  Gt. 
Eastern  Ey.  Co.,  1  C.  P.  Div.  842.  See 
also,  as  to  the  principle  of  the  text,  Holden 
V.  Fitchburg  E.  Co.,  129  Mass.  268; 
Michigan,  &c.  B.  Co.  «.  Smithson,  45 
Mich.  210;  1  Am.  &  Eng.  E.  Caa.  101 ; 
King  V.  Ohio,  &c.  E.  Co.  10  Fed  Eep. 
277. 

*  Baker  ».  Alleglveny  Valley  E..Co.,  96 
Penn.  St.  211 ;  40  Am.  Eep.  634 ;  8  Am. 
&  Eng.  E.  Cas.  141 ;  Kitteringham  v. 
Sioux  City,  &c.  B.  Co.,  62  Iowa,  285  ;  18 
Am.  k  Eng.  E.  Cas.  14  ;  Atchison,  &o.  E- 
Co.  V.  Holt,  29  Kan.  149  ;  11  Am.  &  Eng. 
E.  Cas.  206. 

'  Baker  o.  Allegheny  Valley  E.  Co.,  95 
Penn.  St.  211 ;  40  Am.  Rep.  634. 
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killed  by  the  breaking  of  a  derrick  rope  which  he  was  using  while 
in  the  defendant's  employ.     It  appeared  that  the  rope  had  been  in 
use  for  three  years.    The  court  held  that  an  emploj^er  should  know 
that  a  rope  used  for  three  years  is  no  longer  safe,  and  that  he  is  re- 
sponsible for  an  injury  caused,  by  the  breaking  of  such  a  rope,  to  an 
employ^  who  did  not  know  the  facts.     Shabswood,  J.,  said :  ."  The 
duty  which  the  master  owes  to  his  servants  is  to  provide  them  with 
safe  tools  and  machinery,  when  that  is  necessary.     When  he  does 
this,  he  does  not,  however,  engage  that  they  will  always  continue  in 
the  same  condition.     Any  defect  which  may  become  apparent  in 
their  use,  it  is  the  duty  of  the  servant  to  observe  and  report  to  his 
employer.     The  servant  has   the  means   of  discovering  any  such 
defect  which  the  master  does  not  possess.     It  is  not  negligence  in 
the  master  if  the  tool  or  machine  breaks,  whether  from  an  internal 
original  fault  not  apparent  when  the  tool  or  machine  was  at  first 
'provided,  or  from  an  external  apparent  one  produced  by  time  and 
use  not  brought  to  the  master's  knowledge.    These  are  the  ordinary 
risks  of  the  employment  which  the   servant  takes  upon  himself.^ 
But  do  these  rules  apply  to  such  an  instrument  as  a  rope  used  in  a 
derrick  which  is  employed  in  raising,  heavy  weights  ?    No  doubt  a 
perfectly  new  rope,  and  one  to  a,ll  appearance  sound,  may  break,  and 
the  master  would  not  be  responsible  for  the  consequences,  having 
'furnished  a  rope  of  the  proper  size  for  the  purpose,  to  all  appearances 
sound.     But  there  .was  evidence  in  this  case,  sufficient  certainly  to 
make  a  question  for  the  jury,  that  such  a  rope,  after  having  been 
used  for  a  year  or  more,  and  exposed  during  that  timeas  the  one  in 
question  seems  to  have  been,  was  no  longer  a  safe  rope,  even  though 
it  did  not  outwardly  exhibit  any  signs  of  decay.    The  master  is 
bound  to  know  that  a  rope,  under  such  circumstances,  will  only  last 
a  limited  titne.     It  will  not  do  for  him  to  furnish  a  sound  rope,  and 
tJxen  fold  his  arms  until,  by  actually  breaking,  it  is  demonstrated  to 
be  insecure.     It  will  not  do  to  say  that  the  servant  is  bound  to 
know  this  as  well  as  his  ma'ster,  and  to  warn  him  that,  after  such 
a  time,  he  ought  to  provide  a  new  rope.     Is  the  servant  bound  to 
notify  the  master  of  that  which  he  knows  or  ought  to  know  without 
such  inforniation  ?    He  knows  how  long  the  rope  has  been  in  use. 
The  servant  may  not  know.     In  this  case  the  deceased-  did  ndt 
know ;  it  appears  to  have  been  the  first  day  that  he  worked  on  the 
derrick.    There  was  nothing  to  attract  his  notice  in  the  outward 
1  Eyan  v.  Camterland  Valley  E.  Co.,  23  Penn.  St.  384. 
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appearance  to  show  how  long  it  had  been  in  use.  It  is  the  duty  of 
employers  to  renew  instruments  of  this  character  at  proper  intervals. 
The  expense  would  certainly  not  be  great,  and  a  due  regard  to  the 
lives  of  their  servants  imperatively  demands  it."  ^ 

The  company  cannot  relieve  itself  of  this  duty  of  inspection  by 
intrusting  it  to  another,  "for  it  becomes  as  responsible  for  the  neglect 
of  such  representative  as  for  its  own  want  of  care.^ 

A  railroad  company,  drawing  the  cars  of  another  company  over 
its  road,  owes  a  duty  to  its  employes  in  reference  thereto.  It  is. 
bound  to  inspect  such  cars  the  same  as  its  own,  and  is  responsible 
for  the  consequences  of  such  defects  as  would  have  been  disclosed 
by  ordinary  inspection,  as  it  is  its  duty  either  to  remedy  them  or  to 
refuse  to  take  the  cars.  The  employ^  no  more  assumes  the  risks  of 
such  defects  than  those  in  cars  belonging  to  his  employer.' 

Sec.  375.  Degree  of  Care  required  of  the  Master. — The  proposi- 
tion may  be  stated  broadly  that  in  no  case  can  the  master  be  held 
chargeable  for  an  injury  resulting  to  his  servant  from  defects  in  the 


»  See  Atchison,  &o.  K.  Co.  v.  Holt,  29 
Kan.  149  ;  11  Am.  &  Eng.  E.  Cas.  206. 
In  the  case  of  Vosburgh  v.  Lake  Shore",  &c. 
B.  Co.,  94  N.  Y.  374;  46  Am.  Rep.  1,48; 
15  Am.  &  Eng.  R.  Caa.  249,  a  railroad 
company  purchased  the  line  of  another 
compan}'-  of  which  an  existing  bridge 
formed  a  part,  and  this  bridge  at  the  time 
of  the  purchase  was  unsafe  and  dangerous 
by  reason  of  defects  in  its  original  plan 
and  construction,  which  were  obvious  to 
the  eye  of  a  skilled  inspector,  and  could 
have  been  easily  '  ascertained  by  proper 
examination  or  inspection.  The  court 
held  that  the  company  was  negligent  in 
continuing  the  use  of  the  bridge  without 
an  inspection,  and  that  it  was  liable  to  an 
employ^  injured  by  a  fall  of  the  bridge  ; 
the  fact  that  the  bridge  had  proved  suf- 
ficient for  several  years  did  not  relieve  the 
company  from  liability,  it  only  made  the 
necessity  for  inspection  the  more  obvious. 

^  Snow  II.  Housatonic  R.  Co.,  8  Allen 
(Mass.),  447  ;  86  Am.  Dec.  720. 

«  Gottlieb  V.  New  York,  &e.  R.  Co., 
100  N.  Y.  462;  29  Hun  (N.  Y.),  687  ;  St. 
Louis,  &c.  E.  Co.  V.  Yalirius,  66  Ipd,  fill. 
See  also  Sawyer  v.  Minneapolis,  &c.  B.  Co., 
38  Minn.  103  ;  33  Am.  &  Eng.  B.  Cas. 
394.  In  the  first  of  these  cases,  the  plain- 
tiff, a  brakeman  in  defendant's  employ. 


was  crushed  between  two  cars  while  coupl- 
ing them.  It  appeared  that  defendant's 
road  was  so  arranged  that  both  broad  and 
standard  gauge  cars  could  be  run  upon  it 
in  the  same  train,  and  there  were  both  kinds 
of  oars  in  the  t-ain  in  question.  The  train 
parted  in  the  nig.  t,  and  the  two  cars  which 
plaintiff  was  required  to  couple  were  of 
different  gauge,  —  failing  to  make  the 
coupling  the  draw-heads  passed  each  other, 
and  the  bumpers,  which  were  intended  to 
protect  brakemen,  and  should  he  wide 
enough  for  that  purpose,  being  but  three 
inches  wide,  were  entirely  insufficient  to 
protect  him,  and  he  received  the  injury  com- 
plained of.  It  was  held  that  where  trains 
are  so  made  up  of  cars  of  different  gauge, 
as  the  draw-heads  are  more  apt  to  pass 
each  other,  it  is  more  important  that  the 
bumpers  should  be  well  looked  to  so  that 
they  may  afford  the  intended  protection, 
and  the  defect  being  an  obvious  one  and 
easily  remedied,  the  testimony  authorized 
a  finding  of  negligence  on  the  part  of 
defendant.  The  fact  that  the  two  cars  in 
question  did  not  belong  to  defendant  but 
to  other  companies,  but  were  received  by 
defendant  to  be  transported  over  its  road, 
and  that  they  were  in  good  repair,  the 
defect  being  in  their  original  construction, 
could  not  relieve  defendant  from  liability. 
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machinery  or  other  appliances  of  the  business,  unless  negligence  or 
fault  can  be  imputed  to  him.^    The  master's  liability  is  based  upon 
his  personal  negligence  ;  hence,  in  all  cases  the  evidence  must  estab- 
lish personal  fault,  or  what  is  equivalent  thereto  on  his  part.^    He  is 
bound  to  exercise  reasonable  care  in  the  choice  of  the  instrumentali- 
ties of  his  business,  and  the  specific  degree  of  care  that  he  must  ex- 
ercise is  measured  by  the  nature  and  character  of  the  business,  the 
appliances  used,  and  the  risks  therefrom  to  those  employed  ;  ^  and 
therefore  the  question  of  negligence  on  his  part  is  essentially  a  ques- 
tion for  the  jury  in  each  case,*  and  is  to  be, ascertained  in  view  of  the 
circumstances  of  the  case.*  A  person  enaploying  a  servant  in  a  pow- 
■  der-mill,  where  the  slightest  friction  of  machinery  would  probably 
result  in  an  explosion  of  the  works,  and  involve  serious  injury  if  not 
instant  death  to  the  servant,  would  be  held  to  a  much  higher  degree 
of  care  in  the-jelection  of  machinery,  aind  watchfulness  over  it,  than 
one  who  was  engaged  in  a  less  hazardous  business,  and  where  the 
consequences  of  neglect  in  those  respects  would  be  less  serious. 
What  would  be  due  care  in  reference  to  one  class  of  business  might 
be  gross  negligence' in  another.    The  master  is  bound  to  furnish 
appliances  or  instrumentalities  as  safe  and  free  from  latent  defects  as 
ordinary  care  and  prudence  can  provide  ;  and  this  care  must  be  com- 
mensurate with  ■the  risks  to  his  servants  incident  to  faulty  or  defec- 
tive appliances,^  and  must  be  continued  while  the  machinei;y  or 

1  Clarke  v.  Holmes,  7  H.  &  N.  937;  494;  28  Am.  &  Eng.  K.  Cas.  514';  Little 
Bartonshill  Coal  Co.  v.  Eeid,  3  Macq.  Book,  &c.  R.  Co.  v.  Duffy,  35  Ark.  602  ; 
(Sc.)  265.               I  4  Am.  &  Eng.  R.  Cas.  637 ;  Columbus,  &c. 

2  Scott,  J.,  Columbus,  &o.  K.  Co.  v.  E.  Co.  v.  Troesch,  68  111.  545;  Painton  v. 
Troesch,  68  111.  545 ;  IS  Am.  Rep.  578  ;  Northern  Central  R.  Co.,  83  K.  Y.  7. 
"Wright  V.  IS.  Y.  Central  B.  Co.,  25  N.  Y.  *  Ford  k.  Fitchburg  E.  Co.,  110  Mass. 
562  J  Keegan  v.  Western  E.  Co.,  8  N.  Y.  175;  240  ;  Snowj\  Housatonic  E.  Co.,  8  Allen 
Hayden  v.  Smithville  Co.,  29  Conn.  548.  (Mass.),  441.       ^^^,~^~  ~^- 

'    «  Noyes  v.  Smith,  28.  Vt.  39.    The  care         *  Dixon  h.  Rankin,  14  Court  of  Sessions 

required  of  the  company  is  ordinary  care  ;  Css,  (Sc.)  420. 

it  is  error  to  instruct  the  juiy  that  the         *  Dixon  v.  Rankin,  ante  ;  Tarrant  v. 

company  should  protect  its  servants  from  Webb,  18  C.  B.  797  ;  Gilman  v.  Eastern 

injury  by  reason  of  latent  orunseen  defects,  E.  Co.,  10  Allen  (Mass.),  238  ;   Cayzer  v. 

"so  far  as  human  care  can  accomplish  Taylor,  10  Gray  (Mass.),  274;    Bartons- 

the  result."    Missouri  Pao.  R.  Co.  v.  Lyde,  hill  Coal  Co.  v.  Reid,  3  Macq.  (Sc.)  272  ; 

57  Tex.  509  ;  11  Am.  &  Eng.  E.  Cas.  188  ;  Keegan  v.  Railroad  Co.,   8  N.   Y.   175  ; 

Railway  Co.   v.   Aiken,   89  Tenn.   251  ;  Clarke  v.  Holmes,  7  H.  &  N.  937  ;  6  id. 

Houston,  &e.  E.  Co.  v.  Oram,  49  Tex.  341 ;  349  ;  Wigmore  v.  Jay,  5  Exch.  354  ;  Buz. 

Smoot  V.  Mobile,'  &c.  E.  Co.,  67  Ala.  14.  zell  d.  Laconia,  &(;.  Co.,  48  Me.  113;  Snow 

And  he  cannot  be  held  to  warrant  the  «.  Housatonic  R.  Co.,  8  Allen   (Mass.), 

safety  of  the  appliances  furnished  by  him.  441 ;  Hayden  ».  Smithville  Co.,  29  Conn. 

Louisville,  &c.  E.  Co.  i>.  Allen,  78  Ala.  548. 
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appliances  are  in  use,  to  see  that  they  are  kept  in  repair  and  in  a 
safe  condition.  "  It  is  the  duty,"  say  the  court  in  a  Maine  case,^ 
"  of  every  employer  to  use  reasonable  precaution  for  the  safety  of 
those  in  his  employment,  by  providing  them  with  suitable  machin- 
ery, and  keeping  it  in  a  condition  not  to  endanger  the  safety-  of  the 
employed;  and  by  the  same  reasoning,  bridges,  passage-ways,  or 
ladders  necessary  to  be  used  in  going  to  or  returning  from  labor, 
should  be  kept  safe  and  convenient  by  the  employer."  ^ 

Sec.  376.  Master  is  presumed  to  have  discharged  his  Duty.  —  Tie 
measure  of  the  master's  duty  is  to  exercise  due  care  in  providing 
instrumentalities  for  the  servant  in  the  prosecution  of  the  business, 
and  prima  facie  he  is  presumed  to  have  done  so ;  ^  and  if  he  has  in 
fact  done  so,  no  liability  attaches  for  defects  therein,  either  in 
machinery,*  materials,^  buildings,*  or  other  appliances,^  unless  negli- 


'  Buzzell  V.  Laconia  Mfg.  Co.,  48  Me. 
113. 

2  In  Fifield  v.  Northern  K.  Co.,  42  N. 
H.  22.5,  the  defendant  provided  a  safe 
road-bed,  but  daring  the  -winter  season 
permitted  it  to  become  blocked  with  snow 
and  ice,  and  did  not  use  due  care  to  re- 
moTe  it.  The  plaintiff  having  been  in- 
jured in  consequence  of  siuch  obrtruction, 
the  company  was  held  chargeable  with 
negligence,  and  liable  therefor.  Knowl- 
edge of  an  engineer  of  defects  in  an  engine 
is  held  knowledge  of  the  master.  Nash- 
ville, &o.  B.  Co.  V.  Elliott,  1  Cold.  (Tenn.) 
612.  So  knowledge  of  a  foreman  whose 
duty  it  is  to  repair,  is  knowledge  of  the 
master,  Brabbits  v.  Chicago,  &c.  B.  Co., 
37  Wis.  290.  See  also  Baldwin  ». 
Cassella,  L.  B.  7  Exch.  329.  In  Snow 
V.  Housatonic  B.  Co.,  8  Allen  (Mass.), 
440,  the  plaintiff  was  injured  while  un- 
coupling cars,  by  reason  of  defects  in  the 
road-bed.  It  was  held  that,  as  these  de- 
fects were  the  result  of  original  construc- 
tion, the  defendants  were  chargeable  with 
negligence,  and  consequently  with  liabil- 
ity. Byan  v.  Fowler,  24  N.  Y.  410; 
Seaver  «.  Boston,  &c.  E.  Co.,  14  Gray 
(Mass.),  468  ;  Eeegan  v.  Western  R.  Co., 

8  N.  Y.  175  i  King  v.  Boston,  &o.  R.  Co., 

9  Cush.  (Mass.),  112  ;  Park  v.  O'Brien,  23 
Conn.  339  ;  Norris  v.  Litchfield,  35  N.  H. 
271 ;  Wright  v.  N.  Y.  Central  R.  Co.,  25 
N.  Y.  562 ;  Brydon  v.  Stewart,  2  Maoq. 
(Sc.)  30. 


»  Hard  v.  Vermont,  &c.  B.  Co.,  32  Vt. 
473.  "  The  legal  implication  is,"  say  the 
court  in  Gibson  v.  Pacific  B.  Co.,  46  Mo. 
163,  2  Am.  Rep.  497,  "  that  the  employer 
will  adopt  suitable  instruments  and  means 
with  which  to  carry  on  his  business ;  and 
where  injuries  to  servants  or  workmen  hap- 
pen by  reason  of  improper  and  defective 
machinery  and  appliances  used  in  the  prose- 
cution of  the  work,  the  employer  is  liable, 
provided  he  knew,  or  might  have  known  by 
the  exercise  of  reasonable  care,  that  the 
apparatus  was  unsafe.  He  is  not  bound  to 
furnish  absolutely  safe  instrumentalities.  If 
he  uses  due  care  in  that  respect,  his  duty  is 
discharged."  Riley  v.  Baxendale,  6  H.  & 
N.  445.  The  injury  inust  be  attributable 
to  the  master's  neglect.  Brydon  v.  Stew- 
art, 2  Macq.  (Sc.)  30;  Williams ».  Clongh, 
3  H.  dc  N.  259  ;  Roberts  v.  Smith,  2  id. 
218  ;  Marshall  v.  Stewart,  33  Eng.  Law 
&  Eq.  1  ;  Peterson  o.  Wallace,  1  Macq. 
784  ;  Ormond  v.  Holland,  1  Ellis,  B.  & 
E.  ,102. 

*  Hard  v.  Vermont,  &o.  R.  Co.,  32  Vt. 
473  ;  Noyes  ».  Smith,  28  Vt.  59. 

6  Tarrant  w.-Webb,  8  C.  B.  797  ;  Rail- 
road Co.  V.  Webb,  12  Ohio  St.  475  ;  Wig- 
more  V.  Jay,  5  Exch.  354. 

•  Mnlone  v.  Hathaway,  64  N.  Y.  5  ;  21 
Am.  Bep.  573. 

T  Warner  v.  Erie  R.  Co.,  89  N.  Y. 
468 ;  Wilson  v.  Merry,  L.  R.  1  S.  &  D. 
826. 
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gence  can  be  imputed  to  him  in  reference  to  their  examination  and 
repair.^  Thus,  where  a  railroad  company  builds  its  road,  lays  its 
rails,  erects  its  bridges,  and  stocks  it  with  machinery  and  cars,  it  is 
presumed  to  have  done  so  with  due  care,  and  is  not  liable  to  a  ser- 
vant for  any  defects  therein,  unless  negligence  can  in  fact  be  shown 
in  reference  to  the  particular  matter  producing  the  injury .^  There- 
fore, if  a  servant  is  injured  by  defects  in  the  instrumentalities  of  the 
business,  he  must  show  some  fault  on  the  part  of  the  master,  as  that 
he  did  not  use  ordinary  care  in  providing  them, originally ,^'or  that 
he  did  not  exercise  such  care  in  keeping  them  in  repair;*  and 
the  fact  that  the  defect  might  have  been  ascertained  by  proper 
examination  and  care  on  the  master's  part,  is  sufficient  evidence 
of  negligence  to  charge  him  with  liability ;  ^  and  he  cannot  screen 
himself  from  liability  uppn  the  ground  that  he  did  not  know  of 
the  defect,  if  by  ordinary  care  he  would  have  known  of  it.  He  is 
hound  to  know.^ 

Sec,  377.  Liable  for  Acts  of  Agents,  when.  —  It  is  its  duty  to  use 
reasonable  care  in  the  selection  of  all  the  appliances  of  its  business, 
and  as  this  is  a  duty  which  the  company  owes  to  the  servant,  it  can- 


1  Chicago,  &c.  B.  Co.  x/.  Sweet,  45  111. 
197.  See  also  Snow  v.  Housatonic  R.  Co., 
8  Allen  (Mass.),  441;  Plank  v.  Railroad 
Co.,  60  N.  Y.  607. 

^  2  Warner  o.  Erie  R.  Co.,  39  N.  Y.  468; 
Faulkner  w.  Erie  R.  Co.,  40  Barb.  (N.Y.) 
3'24  ;  Indianapolis  R.  Co.  v.  Love,  10  Ind. 
553 ;  Moss  v.  Johnson,  22  111.  563 ;  Seaver 
V.  Boston,  &c.  R.  po.,  14  Gray  (Mass. ),  466. 

8  Williamsi>.Clough,3H'.&N.259;  Pat- 
terson V.  Railroad  Co;,  76  Penn.  St.  389. 
When  an  injury  results  from  a  defect  in 
machinery,  which  was  constructed  for  the 
master,  it  is  not  enough  to  show  that  the 
mafhine  was  defectively  constructed,  but 
it  must  also  appear  that  the  master  did 
not  exercise  due  care  in  selecting  compe- 
tent persons  to  constnict  it.  Potts  v.  Port 
Carlisle,  &c.  R.  Co.,  8  W.  R.  524. 

*  Johnson  v.  Bruner,  61  Penn.  St.  58  ; 
McMahon  v.  Davidson,  12  Minn.  357 ; 
Columbus,  &c.  E.  Co.  v.  Webb,  12  Ohio 
St.  475.  "A  railroad  company,"  say  the 
court,  in  Nashville  R.  Co.  v.  Elliott, 
1  Cold.  (Tenn.)  611,  "is  bound  to  see 
that  its  road  is  in  good  condition  and 
safe,  and  that  the  engines  are  perfect,  and 
properly  constructed  according  to  the  pres- 
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ent  improvements  in  the  art;  and  also  to 
have  competent  eVigineers  ;  and  if  an  in- 
jury is  occasioned  to  an  employe  by  an 
iinperfection  in  the  road  or  machinery, 
the  company  will  be  held  responsible,  pro- 
vided it  had  knowledge  of  such  detect, 
or  in  the  exercise  of  ordinary  care  might 
have  known  it ;  and  the  knowledge  of 
such  defect  by  an  engineer  employed  by 
the  company  is  knowledge  on  the  part  of 
the  company." 

^  Dixon  V.  Rankin,  14  Court  of  Sess. 
(Sc.)420;  Williams  w.  Clough,  3  H;  &  N. 
259  ;  Plank  v.  N.  Y.  Central  R.  Co.,  60 
N.  Y.  607  ;  Warner  v.  Erie  R.  Co.,  39  N. 
Y.  468. 

'  6  Hayden  v.  Smithfield  Mfg.  Co.,  29 
Conn.  548  ;  Hayes  v.  Smith,  28  Vt.  59  ; 
Ryan  v.  Fowler,  24  N.  Y.  410  ;  82  Am. 
Deo.  315.  An  allegation  in  the  petition 
that  the  injury  was  caused  by  the  negli- 
gence of  the  master  in  failing  to  provide 
safe  appliances,  and  stating  particulars  of 
the  defect,  is  equivalent  to  a  specific  alle- 
gation that  the  master  knew,  or  might 
have  known,  of  the  defect.  Crane  v.  Mis- 
souri Pacific  R.  Co.,  87  Mo.  588;  25  Am. 
&  Eng.  R.  Cas.  440. 
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not  relieve  itself  from  responsibility  by  showing  that  it  had  dele- 
gated the  duty  to  a  competent  agent.  The  duty  is  positive  and 
must  be  fulfilled  strictly/  the  rule  being  that,  where  a  master  owes 
certain  duties  to  his  servant,  he  is  liable  for  the  manner  in  which 


1  Chicago,  &c.  E.  E.  Co.  v.  Taylor,  69 
ifl.  461;  Chicago,  &c.  R.  E.  Op.  v.  George, 
19  111.  510 ;  Illinois  Central  R.  R.  Co.  v. 
Jewell,  46  111.  99  ;  Ford  v.  Fitchburg 
R.  R.  Co.,  110  Mass.  240  ;  Besel  v.  N.  Y. 
Central  E.  E.  Co.,  70  N.  Y.  171  ;  Hunt- 
ington, &c.  R.  &  Coal  Co.  V.  Decker,  82 
Penn.  St.  119  ;  Brickner  v.  N.  Y.  Central 
R.  R.  Co.,  2  Lans.  (N.  Y.)  506  ;  Laning 
V.  N.  Y.  Central  E.  R.  Co.,  49  N.  Y.  521  ; 
Booth  V.  Boston,  &c.  R.  RrCo.,  7^  N.  Y. 
38  ;  Harvey  v.  N.  Y  Central  R.  R.  Co.,  19 
Hun  (N.  Y.),  556  ;  Flike  v.  Boston,  &c. 
R.  R.  Co.,  53  N.  Y.  564 ;  Gunter  v. 
Graniteville  Mfg.  Co.,  18  S.  C.  262.  In 
Mitchell  V.  Robinson,  80  Ind.  281,  it  ap- 
peared that  the  apjiellant,  who  resided  in 
Kentucky,  had  formed  »  partnership  for 
the  purpose  of  buying  and  slaughtering 
hogs  in  New  Albany,  Indiana,  on  the 
premises  where  the  appellee  vria  hurt,  one 
of  the  appellants  being  the  owner  of  the 
premises.  At  the  time  of  the  accident, 
they  were  engaged  in  preparations  for  com- 
mencing the  business.  The  defendants 
were  not  personally  pi-esent,  and  had  no 
notice  of  the  defective  condition  of  the 
boiler.  They  had  employed  one  Jones  as 
a  general  superintendent  of  their  proposed 
business,  and  in  that  capacity  he  was  pres- 
ent, superintending  the  said  preparations, 
and  had  engaged  the  appellee  to  come  and 
go  to  work  as  a  common  laborer  on  the 
day  when  he  was  injured.  He  came  ac- 
cordingly, in  the  morning,  and  was  pre- 
paring to  gj  to  work,  but  Jones  had  not 
yet  arrived,  when  the  explosion  took  place. 
Some  days  before,  Jones  had  been  notified 
by  one  who  had  been  employed  to  clean 
the  boiler  and  had  been  in  it  for  that  pur- 
pose, that  the  boiler  was  unsafe ;  that 
there  was  a  crack  in  the  head  of  it  more 
than  a  foot  long.  In  support  of  their 
claim  that  Jones  and  the  appellee  were 
fellow-servants,  and  that  the  appellee 
could  have  no  recourse  upon  the  master 
for  an  injury  caused  by  the  neglij:ence  of 
Jones  to  notify  the  master  of  the  defective 


condition  of  the  boiler,  the  following  cases 
were  cited :  Columbus,  &e.  E.  R.  Co.  v. 
Arnold,  31  Ind.  174 ;  Wright  v.  N.  Y.  C. 
R.  E.  Co.,  25  N.  Y.  562;  Haydeii  v. 
Smithville  Mfg.  Co.,  29  Conn.  548  ;  Rob- 
erts V.  Smith,  2  H.  &  N.  218;  Wigmore 
V.  Jay,  5  Exch.  354 ;  Keegan  v.  Western 
R.  r".  Co.,  8  N.  Y.  175  ;  Ormond  v.  Hol- 
land, Ell.,  B.,  &  E.  102.  The^case,  how- 
ever, was  held  not  to  come  within  the 
principle  contended  for,  as  applicable  to 
fellow-servants  engaged  in  the  same  em- 
ployment, but  rather  within  the  rule  that 
a  general  agent  employed  to  represent  the 
master  in  his  absence,  and  charged  with 
the  duties  which  it  wbuld  he  incumbent  on 
the  master  to  perform  if  he  were  present,  is 
not  a  mere  fellow-servcmt,  whose  negligence 
can  impose  no  liahilily  upon  the  master  to 
wn  ivjured  subordinate.  The  owner  of 
mills  or  machinery,  which  men  are  em- 
ployed to  operate,  owes  duties  to  the  em- 
ployes which  he  cafinot  escape  by  absent- 
ing himself  and  committing  the  entire 
charge  to  an  agent.  Corcoran  v.  Hoi-' 
brook,  59  N.  Y.  617,  17  Am.  Rep.  369, 
where  it  is  shown  that  the  individual  who 
does  act  by  an  agent,  as  well  as  a  corpora- 
tion which  can  act  in  no  other  way,  is  re- 
sponsible for  the  neglect  of  the  general 
agent  so  employed.  To  the  same  effect  are 
Gormly  v.  Vulcan  Iron  Works,  61  Mo. 
492  ;  Shanny  v.  Androscoggin  Mills,  66 
Me.  420  ;  Cumberland,  &c.  R.  R.  Co.  v. 
State,  44  Md.  283  ;  Cumberland,  &c.  , 
R.  R.  Co.  V.  State,  45  id.  229 ;  Brabbits 
V.  Chicago,  &o.  R.  R.  Co.,  38  Wis.  289. 
This  is  in  harmony  with  the  cases -in 
which  it  is  held  that  notice  to  an  agent  of 
a  corporation,  relating  to  any  matter  of 
which  he  has  the  management  and  con- 
trol, is  notice  to  the  coi'poration.  Pitts- 
burgh, &c.  R.  R.  Co.  V.  Ruby,  38  Ind. 
294  ;  Ohio,  &c.  R.  R.  Co.  v.  Collam,  73 
id.  261  ;  38  Am.  Rep.  134  ;  Malone  v. 
Hathaway,  64  N.  Y.  5  ;  21  Am.  Eep. 
573  ;  Murphy  v.  Smith,  19  C.  B.  (N.  s.) 
361. 
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that  duty  is  discharged,  through  whatever  agency  he  actsJ  There- 
fore if  a  railway  company  delegates  to  an  employe  the  duty  of  inspect- 
ing the  machinery  arid  appliances  of  the  road,  while  erigciged  in  the 
discharge  of  that  duty  he  is  acting  not  only  for,  but  as  the  company ; 
and  his  negligence  in  that  respect  is  the  negligence  of  the  company.^ 
It  is  said  in  some  of  the  text-books,'  and' in  some  of  the  cases,* 
'that  in  all  cases  where  the  master  has  committed  the  entire  cqntrol 
or  management  of  his  business  to  another,  reserving  no  discretion 
or  control  to  himself,  the  person  to  whom  such  power  is  delegated 
stands  in  the  place  and  stead  of  the  master,  so  that  his  acts  are,  in 
law,  the  acts, of  the  master.®  But  this  rule  is  difficult  of  application, 
aad  by  no  means  embodies  the  doctrine  advanced  by  the  cases.  The 
instanees  are  rare  in  which  the  master,  either  by  himself  or  some 
Sup'erior  servant,  does  not  reserve  some  supervision  over  every  de- 
partment of  his  business,  or  at  least  reserve  such  a  right  in  himself ; 
and  if  the  rule  was  to  be^  confined  to  such  narrow  limits  as.  a  strict 
application  of  the  letter  and  spirit  of  the  rule  as  stated  indicates, 
very  few  cases  wpuld  come  within  its  operation ;  and  the  rule  as  now 
held  by  the  better  class  of  cases  may  be  said  to  be  that  whenever  the 
master  delegates  to  anothe'r  the  performance  of  a  duty  to  his  servants 
which  the  <  master  has  impliedly  contracted  to  perform  in  person,  or 
'which  rests  upon  him  as  an  absolute  duty,  he  is  liable  for  tJie  manner 
in  which  that  duty  is  performed  by  the  middleman  wlwm,  he  has  se- 
lected as  his  agent ;  and  to  the  extent  of  the  discharge  of  those  duties  by 
the  middleman,  he  stands  in  tlie  place  of  the  master,  but  as  to  all  other 

}  Wager  v.  Bailroad  Co.,  55  Penn.  St.  shown  to  be  defective  and  out  of  repair. 

473  ;  Hurd  v.  Rutland,  ^c.  E.  R.  Co.,  32  It  was  also  shown  that  it  had  been  at  the 

Vt.  473;  Ford  v.  Fitchbu'rg  R.  R.  Co.,  repair-shop  six  months  before  the  explo- 

anie;   Beaulieu  v.  Portland,   &c.  E.  E.  sion,  and  that  the  defects  in  it  could  have 

Co.,"  48  Me.   295;  O'Conner  ■».  Roberts,  been  ascertained  upon  examination.     It 

120  Mass.  227.  was  held  that  the  superintendent  hg,ving 

2  Brown  v.  Chicago,  &o.  E.  E.  Co.,  53  charge  of  the  repairs  stood  in  the  place  of 

'  Iowa,  595  ;  Warner  v.  Erie  E.  E.  Co.,  39  the  company,  and  that  any  fault  on  his 

N.  Y.  468  ;  Malone  v.  Hathaway,  64  N.  part  was  the  fault  of  the  company.     The 

Y.  5  ;  Booth  v.  Boston,  &o.  E.  R.  Co.,  73  plaintiff  was  nonsuited  in  the'lower  court, 

N.  Y.  38  ;  Laning  v.  N.  Y.  Central  R.  R.  but  the  nonsuit  was  set  aside. 
Co.,  49  N.  Y.  522  ;  Brickner  ■».  N.  Y.         '  Wharton  on  Negligence,  §  229. 
Central  R.  R.  Co.,  2  Lans.  (F.  Y.)  506  ;         *  Malone  v.  Hathaway,  ante;  Mnllan 

Kirkpatrick  v.  N.  Y.  Central  E.  R.  Co.,  v.  Steamship  Co.,  78  Penn.  St.' ,26. 
79  N.  Yj  240.     In  Stevenson  v.   Jewett,         *  Corcoran  «.  Holbrook,  59  N.  Y.  517  ; 

16  Hun  (N.  Y.),  210,  the  plaintiti"s ^ntes-  Brickner  v.  R.  R.  Co.,  2  Lans.  (N.  Y.) 

tate  was  a  fireman  in  the  defendant's  em-  506  ;  affirmed,  49  N.  Y.  672  ;  Malone  v. 

ploy,  and  was  killed  by  the  explosion  of  a  Hathaway,   ante;    MiiUafl    v.   Steamship 

boiler  of  a  locomotive.    The  boiler  was  Co.,  ante.\ 
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matters  he  is  a  mere  co-servant ;  and  the  quest.ion  is,  not  whether  the 
master  reserved  any  oversight  or  discretion  to  himself,  hut  whether  he 
did  in  fact  clothe  the  middleman  with  power  to  perform  his  duties  to 
the  servant  injv/red}  In  England  it  is  held  that  in  some  cases  the 
master  may  be  held  chargeable  for  the  negligence  of  a  middleman, 
when  he  stands  in  such  a  relation  that  he  may  fairly  be  said  to  be 
a  vice-principal  ;^ and  in  other  cases  the  master  has  been  held  charge-' 
able  for  the  negligence  of  a  middleman,  when  he  occupied  the  posi- 
tion of  foreman  in  a  single  department  of  the  business,  when  headed 
for  the  master  in  reference  to  a  duty  which  the  master  owed  to  the  ser- 
vant as  a  personal  or  absolute  duty?    Thus,  in  a  recent  Iowa  case,'' 


1  'Wood's  Law  of  Master  &  Servant, 
860  ;  Ford  v.  Fitchburg  R.  E.  Co.,  110 
Mass.  240  ;  Mann  v.  Oriental  Print  Works, 
11  E.  I.  187  ;  Laning  v.  E.  E.  Co.,  49 
N.  Y.  621  ;  -Flike  v.  Boston  &  Albany 
E.  E.  Co.,  53  id.  651  ;  Brickner  v.  R.  R. 
Co.,  2  Lans.  (N.  Y.)  606  ;  Corcoran  v. 
Holbrook,  69  N.  Y.  517  ;  Grizzle  v.  Frost, 
3  F.  &  F.  622  ;  Murphy  v.  Smith,  tinte;. 
Brabbits  v.  E.  E.  Co.,  37  'Wis.  271  ;  Mul- 
lan  V.  Steamship  Co.,  78  Penn.  St.  26 ; 
Siegel  V.  Schantz,  2  T.  &  C.  (N.  Y.)  353  ; 
R.  R.  Co.  V.  Fort,  17  'Wall.  (U.  S.)  383  ; 
■Wright  V.  N.  Y.  C.  R.  R.  Co.,  28  Barb. 
(N.  Y.)  80  ;  Little  Miami  R.  R.  Co.  o. 
Stevens,  20  Ohio  St.  416  ;  R.  R.  Co.  v. 
Thomas,  (Ala.),  8  Am.  Law  Reg.  (n.  s.) 
154.  In  Brothers  v.  Carttfer,  52  Mo.  373, 
14  Am.  Eep.  424,  the  court  held  that  a 
servant  intrusted  with  authority  to  em- 
ploy and  discharge  servants,  and  to  provide 
and  select'  materials,  is  not  a  co-servant. 
In  Harper  o.  Indianapolis  R.  R.  Co.,  47 
Mo.  567,  4  Am.  Eep.  353,  Wagner,  J., 
said  :  "When  they  del^ate  powers  to  an 
agent,  and  he  executes  that  power,  it  is  the 
act  of  the  company."  In  Ohio,  &c.  R.  R. 
Co.  V.  Callam,  73  Ind.  261,  38  Am.  Rep. 
134,  a  master-mechanic,  who  was  intrusted 
with  the  duty  of  employing  and  discharg- 
ing the  engineers  and  firemen  employed 
upon  the  road,  was  held  to  stand  in  the 
place  of  the  master  as  to  such  service,  and 
the  plaintiff  having  been  injured  by  reason 
of  the  negligence  or  incompetence  of  a 
fireman,  who,  according  to  a  practice 
among  engineers  on  the  road,  had  been 
temporarily  left  in  charge  of  the  engine, 
it  being  shown  that  the  master-mechanic 


knew  of  this  practice,  and  took  no  meas- 
ures to  put  a  stop  to  it,  it  was  held  that 
the  knowledge  of  this  practice  by  the 
master-mechanic  must  be  treated  as  the 
knowledge  of  the  master,  and  his  negli- 
gence in  that  regard ,  the  negligence  of 
the  master,  rendA-ing  the  company  liable 
for  the  injury.  See  also  Baulec  v.  New 
York,  &c.  R.  R.  Co.,  59  N.  Y.  356 ;  17 
Am.  Rep.  325.  Sustaining  the  rule  ad- 
vanced in  the  text,  see  Gunter  v.  Grantville 
Mfg.  Co.,  18  S.  C.  262  ;  Fullers.  Jewett, 
80  N.  Y.  46  ;  36  Am.  Eep.  575  ;  Brann  v. 
Chicago,  &c.  R.  R.  Co.,  63  Iowa,  695  ; 
Houghs.  R.  E.  Co.,  100  U.  S.  213;  Mehan 
V.  Syracuse,  &c.  E.  E.  Co.,  73  N.  Y.  585 ; 
Booth  V.  Boston  &  Albany  R.  R.  Co.,  73  id. 
38  ;  29  Am.  Rep.  97  ;  Corcoran  v.  Hol- 
brook, 59  N.  Y.  517. 

^  Wilson  V.  Merry,  L.  E.  3  Sc.  App. 
326. 

'  Grizzle  V.  frost,  3  F.  &  F.  623 ; 
Murphy  ».  Smith,  19  C.  B.,  N.  8.  361  ; 
Walker  «.  Balling,  25  Ala.  294  :  Brickner 
V.  N.  Y.  Central  E.  E.  Co.,  2  Lans.  (TS. 
Y.)  606  ;  affirmed,  49  N.  Y.  672 ;  Chap- 
man V.  Erie  R.  R.  Co.,  65  K.  Y.  679 ; 
Houston,  &c.  E.  E.  Co.  ■».  Dunham,  49' 
Tex.  1  ;  Bridges  «.  St.  Louis,  &c.  R.  R. 
Co.,  6  Mo.  App.  389  ;  Lewis  v.  St.  Louis, 
&c.  R.  E.  Co.,  69  Mo.  495 ;  Patterson  v. 
Pittsburgh,  &o.  R.  R.  Co.,  76  Penn.  St. 
389  ;  Flike  v.  Boston,  &c.  R.  R.  Co.,  53 
N.  Y.  549  ;  Gilman  v.  Eastern  R.  R.  Co., 
13  Allen  (Mass.),  383  ;  Fort  ».  Whipple, 
11  Hun  (N.  Y.),  586. 

*  Brann  v.  Chicago,  &c.  R.  R.  Co.,  58 
Iowa,  595  ;  36  Am.  Rep.  243  ;  Greenleaf ». 
I.  C.  R.  E.  Co.,  29  Iowa,  14  ;  4  Am.  Rep. 
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a  brakeman  was  injured  by  the  failure  of  the  company  to  have  its 
cars  properly  inspected.  The  company  had  an  inspector  whose 
duty  it  was  to  inspect  its  cars  and  machinery,  but  he  failed  to  dis- 
charge his  duty  in  ihis  instance ;  and  the  court  held  that  the  com- 
pany was  liable  if  the  jury  should  find  that  the  injury  resulted  from 


181  ;  Eroye.  C,  R.  I.,  &  P.  E.  E.  Co.,  32 
Iowa,  357  ;  Buzzell  v.  Laconia  Mfg.  Co., 
i8 ,  Me.  113  ;  Shanny  v.  Androscoggin 
Mills,  66  id.  420  ;  Snow  v.  Housatonio 
R.  R,  Co.,  8  Allen  (Mass.),  441;  Gi\ma,nv. 
Eastern  E.  R.  Co.,  10  id.  233  ;  13  id.  433; 
Ford  0.  Fitchburg  R.  R.  Co.,  110  Masi 
241 ;  14  Am.  Eep.  598  ;  Mullaji  «.  Phila- 
delphia &  Southern  Mail  Steamship  Co., 
78  Penn.  St.  25  ;  21  Am.. Eep.  2  ;  Chicago 
&  Northwestern  R.  R.  Co.  ».  Jackson,  55 
111.  492;  8  Am.  E<;p.  661 ;  Brabbits  v. 
C.  &  N.  W.  R.  R,  Co.,  38  Wis.  298  ; 
Harper  v.  E.  E.  Co.,  47  M6.  567  ;  4  Am. 
Rep.  355 ;  Brothers  v.  Cartter,  52  Mo. 
373  ;  14  Am.  Eep.  424  ;  Porter  v.  Hanni- 
bal &  St.  Jo.seph  R.  E.  Co.,  71  Mo.  66; 
Thompson  v.  Drymala  (Minn.),  1  N.  W. 
Sep,  255  ;  Warner  v.  Erie  R.  E.  Co.,  39 
N.  Y.  468  ;  Laning  v.  N.  Y.  C.  R.  E.  Co., 
49  id.  522 ;  10  Am.  Rep.  417  ;  Flike  v. 
Boston  &  Albany  R.  R.  Co.,  53  N.  Y.  549; 
13  Am.  Rep.  545  ;  Tuttle  v.  C,  E.  J.,  & 
P.  R.  E.  Co.,  48  Iowa,  236.  Bee  also 
Durkin  v.  Sharp,  88  N.  Y.  225,  in  which 
the  plaintiff's  intestate,  an  engineer  em- 
ployed by  the  defendant,  was  killed, 
while  on  one  of  the  defendant's  trains 
by  the  derailment  of  ^he  engine  and 
train.  At  the  place  where  the  accident 
took.'place  the  track  "was  defective.  But 
it  was  proved  that  at  the  time  of  the  ac- 
cident the  flange  of  the  forward  left-hand 
wheel  of  the  engine  was  broken.  The 
train  was  at  the  time  running  east  at  con- 
siderable speed  around  a  curve  curving  to 
the  right.  Broken  pieces  of  the  flange  . 
were  picked  up  on  the  track  at  a  point 
west  of  the  place  where  the  train  was  de- 
railed. It  was  contended  by  defendant 
that  the  flange  of  the  wheel  broke  be- 
fore the  train  left  the  track,  and  that  the 
breaking  caused  it  to  do  so.  The  plaintiff 
contended  that  the  fracture  of  the  flange 
took  place  after  the  derailment  and  had  ' 
nothing  to  do  with  it.  It  was  -proved  that 
the  fracture  of  the  flange  was  due  to  an  uu- 


discoverable  flaw  in  the  wheel.  The  court 
charged  the  jury  that  if  they  believed  in- 
testate came  to  his  death  by  reason  of  a  de- 
fect in  the  wheel,  plaintiff  could  not  recover, 
but  left  it  to  them  to  say  whether  the  de- 
railment was  caused  by  the  defect  in  the 
track  or  the  breaking  of  the  wheel ; 
and  it  'was  held  to  be  coirect.  The 
defendant  requested  the  court  to  charge 
"  that  if  the  jury  believe  the  track  had  been 
inspected  within  a  reasonable  time  prior  to 
the  accident  by  a  competent  inspector  of 
the  defendant,  and  had  been  by  him  ad- 
judged to  be  in  a  safe  condition ,  the  plaintiff 
cannot  recover,"  which  was  refused.  It  was 
held  that  the  request  was  properly  refused. 
Tbacy,  J.,  said  :  "  The  inspection  of  the 
track  was  a  duty  of  the  master.  If  negli- 
gently performed,  even  bij  a  competent  inspec- 
tor, the  master  wouM  still  be  liable.  To  ex- 
cuse him  from  liability  the  track  must  have 
been  carefully  inspected  by  a  eoinpetetf,t  in- 
spector." But  see  Smith  «.  Flint,  '&c, 
E.  E.  Co.,  46  Mich.  258,  in  which  it  was 
held  that  the  inspectors  of  cars,  etc.,  are 
mere  fellow-servants  whose  acts  are  not 
independent  in  such  a  sense  as  to  separate 
them  from  each  other  in  the  Ijne  of  dan- 
gers. Mich.  Gent.  E.  R.  Co.  v.  Leahey, 
10  Mich.  199  ;  Davis  v.  D.  &  M.  E.  E. 
Co.,  20  id.  105  ;  Mich.  Cent.  E.  E.  Co.  o. 
.Dolan,  82  id.  510  ^  Fort  Wayne  &  Sag. 
R.  R.  Co.  V.  Gildersleeve,'33id.  133;  Bots- 
ford  V.  M.  C.  R.  E.  Co.,  id.  256  ;  C.  &  N. 
W.  E.  E.  Co.  V.  Bayfield,  37  id.  205  ;  G. 
E.  &  I.  R.  R.  Co..u.  Huntley,  38  id.  537  ; 
M.  C.  E.  E.  Co.  1).  Austin,  40  id.  247  ; 
Day  V.  T.,  C.  S.,  &  D.  R.  R.  Co.,  42  id. 
523  ;  Quincy  Mining  Co.  v.  Kitts,  id.  34  ; 
Mich.  Cent.  E.  E.  Co,  v.  Smith^on,  45  id. 
199.  In  Wisconsin,  it  is  held  that  a  rail- 
way company  receiving  a  car  from  another 
compainy  as  a  part  of  its  train,  has  a  right 
to  assume  that  it  is  in  proper  repair,  and 
is  not  boun4  to  inspect  it.  Ballou  v.  Chi- 
rago,  &c.  R.  E.  Co.,  54  Wis.  259  ;  41  Am. 
Rep.  31. 


1740  LIABILITY  TO   EMPLOVilS.  [CHAP.  XXIIL 

a  defect  which  could  have  been  discovered  by  reasonable  diligence. 
The  company's  duty  being  to  use  reasonable  care  to  provide  safe 
machinery  and  appliances  for  its  business,  and  to  employ  competent 
a,nd  skilful  workmen,  it  would  be  the  height  of  absurdity  to  say  that 
it  discharged  this  duty  by  delegating  the  power  to  a  competent  agent; 
and  that,  in  an  action  by  an  employ^  for  an  injury  resulting  from 
the  negligence  of  such  agent,  the  whole  inquiry  is  limited  to  the 
question  whether  it  had  used  due  care  in  the  selection,  of  such  agent. 
The  duty  is  affirmative  and  active,  and  must  be  performed  with  rea- 
sonable care ;  and  if  not  so  performed,  whether  the  agent  to  whose 
performance  it  was  entrusted  was  competent  or  not,  the  company  is 
liable.  In  a  New  York  case,^  the  company  employed  an  agent 
whose  duty  it  was  to  employ  men  for  a  particular  department  of 
service.  He  employed  a  foreman  who  was  competent  when  em- 
ployed, but  subsequently,  to  the  knowledge  of  the  agent  employing 
him,  became  incompetent  by  reason  of  his  intemperate  habits ;  and 
the  plaintiff  receiving  an  injury  by  reason  of  such  foreman's  incom- 
petency, it  was  held  that  the  negligence  of  the  agent  in  retaining 
him  was  attributable  to  the  company.  In  a  later  case,^  the  com- 
pany was  held  liable  for  the  default  of  its  train- dispatcher  in  send- 
ing out  a  train  with  an  insufficient  number  of  brakemen.;  and  the 
justice  of  this  doctrine  is  too  apparent  to  need  any  argument  in  its 
support.  But  it  only  applies  as  to  those  matters  in  which  the  com- 
pany owes  an  absolute  duty  to  the  employ^.  The  inquiry  therefore 
in  all  cases  where  a  servant  is  injured  by  a  defect  in  any  of  the 
appliances  of  the  business  is,  whether  the  company  was  negligent 
in  respect  thereto.  The  mere  circumstance  that  the  appliance  was 
defective  does  not  of  itself  establish  negligence,  but  it  must  also  be 
shown  that  the  company  knew  or  ought  to  have  known  that  it  was 
defective;^  and  the  knowledge  of  the  agent  on  whom  devolves  the 

1  Laniiig  v.  N.  Y.  Central  K.  R.  Co.,  ances  by  defendant  that  its  use  would  he 
49  N.  Y.  521.  discontinued,   and   has  no    tendency   to 

2  Flike  V.  Boston  &  Albany  R.  B.  Co.,  make  out  a  case  of  negligence  on  the  part 
53  N.  Y.  549.  of  the  defendant  towards  its  employ^. 

'  Columbus,  &c.  E.  R.  Co.  v.  Troesch,  Fort  Wayne,   &c.    R.  R.   Co.  v.   Gilder-    ' 

68   111.   545  ;  Chicago,   &c,  R.  R.    Co.  v.  sleeve,  33  Mich.  133  ;  Botsford  v.  Michi- 

Platt,  89  111.  141.     A  statement  made  by  gan  Central  R.  R.  Co.,  ib.  256.     It  is  the 

the  mechanic  in  charge  of  the  shops  where  duty  of  a  servant  of  a  railway  company, 

the  defendant  procured  its  repaira'to  be  where  the  defect  is  patent,  to  report  the 

made,  in  reply  to  complaints  made  to  him  fact  to  the  company,  and  it  is  negligence 

of  a  defective  ear,  that  it  ought  not  to  be  on  his  part  to  fail  to  do  so  ;  and  the  com- 

made  use  of  for  coupling  with  the  coupler  pany  will  not  be  liable  for  any  injuiy  siis- 

on  the  other  cars,  is  not  evidence  of  assur-  tained  by  him,  occasioned  by  such  machiii- 
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duty  of  attending  to  the  repairs,  etc.,  is  the  knowledge  of  the  com- 


ery  being  out  of  repair.  Toledo,  "Wabash, 
&  Western  R.  E.  Co.  v.  Eddy,  72  111.  138  ; 
Patterson  v.  Pittsburgh,  &c.  E.E.  Co.,  76 
Penn.  St.  389.  It  is  a  question  of  fact 
whether  a  train-master  charged  with  the 
duty  of  examining  for  defects  in  machinery, 
etc.,  actually  knew  or  couhl  have  known  the 
defect  causing  his  own  death.  His  duty  as 
^employe  does  not,  as  matter  of  law,  relieve 
the  company  employing  him  from  responsi- 
bility for  negligence  in  the  use  of  defect- 
ive "machinery.  International,  &c.  R.  R. 
Co.  V.  Kindred,  57  Tex.  491.  •  In  an  Illi- 
nois case  a  brakeman  was  injured  in  the 
course  of  liis  employment,  while  coupling 
two  sections  of  a  train ;  and  there  was 
evidence  tending  to  show  that  the  injury 
was  caused  by  the  use  of  a  defective 
switch-engine.  The  engine-driver  whose 
duty  it  was,  had  several  times  previously 
notified  the  foreman  of  one  of  the  com- 
pany's repair-shops  of  the  defective  condi- 
tion of  the  engine.  The  foreman  had 
charge  of  all  the  men  employed  in  the  re- 
pair-shop, and  was  the  person  to  whom 
such  defect  should  have  been  reported,and 
it  was  his  duty  to  see  it  repaired.  An- 
other person,  known  as  the  master- me- 
chanic, had  I  general  supervision  of  all 
repairs  of  the  motive  power,  tools,  and 
machineiy  of  the  company,  and  general 
charge  of  all  the  men  employed  in  the  loco-  - 
motive  department,  including  the  power 
to-employ  men  in  or  discharge  them  from 
service  in  that  department  ;  while  such 
foreman  had  no  such  power  to  employ 
or  discharge  men  without  the  master- 
mechanic's  consent.  It  was  held  that  an 
instruction  to  the  effect  that  notice  to  such 
foreman  of  the  defect  was  notice  to  the 
company,  was  correct.  The  foreman  being 
the  person  designated  by  the  company,  to 
whom  notice  of  any  defect  in  the  engine 
was  to  be  given,  and  wtoose  duty  it  wa;s  to 
repair  it,  his  negligencci  in  that  behalf  was 
Ihe  negligence  of  the  company,  for  which 
the  company  is  liable.  Brabbita  ■».  Chi- 
cago &  Northwestern  E.  R.  Co.,  38  Wis. 
289.  If  an  injury  occurs  through  a  de- 
fect or  insufficiency  in  the  machinery  fur- 
nished to/  the  employes  by  the  company, 
knowledge  of  the  defect  or  insufficiency 
must  be  brought  home  to  the  company,  or 


it  must  be  proved  that  it  was  ignoraijt 
thereof  through  its  own  want  of  care,  be- 
fore the  company  can  be  made  liable.  Co- 
lumbus, &c.  R.  R.  Co.  V.  Troesch,  68  111. 
545.  In  a  North  Carolina  case,  on  the  trial 
of  an  action  for  damages  for  an  injury  re- 
ceived by  the  plaintiff  while  coupling  cars, 
the  court  declined  to  charge  the  juiy  that 
"if  they  believed  that  the  plaintiff  knew,  or 
had  reasonable  grounds  for  believing,  that 
the  engine  used  by  defendant  prior  to  the 
time  of  the  injury  complained  of  was  not 
controllable  by  the  engine-driver,  and  that 
the  road-bed  was  in  a  dangerous  condi- 
tion, and  the  plaintiff  was  injured  thereby, 
then  the  piaintiff  was  guilty  of -contribu- 
tory negligence  and  the  defendant  was  not 
liable  ;  and  that  this  was  so  whether  the 
defendant  knew  or  was  ignorant  of  the 
condition  of  the  engine  or  road-bed."  It 
was  held  that  the  instruction  should  have 
been  given.  Crutchfield  v.  Richmond, 
&o.  R.  R.  Co.,  78  N.  C.  300.  From  .the 
fact  that  the  company  had  notice  of  the 
defect  in  the  engine,  and  from  other  cir- 
cumstances connected  with  it,  in  evi- 
dence a  presumption  may  arise  that  the 
deceased  was  induced  by  the  employer's 
servants  to  believe  the  defect  would  be 
speedily  obviated,  and  continued  in  the . 
employment  for  that  reason.  Morris  v. 
Indianapolis  &  St.  Louis  R.  R.  Co.,  10 
Brad.  (111.)  389.  But  where  an  employ^ 
sues  for  an  injury  caused  by  a  defective 
car,  there  must  be  an  averment  that  the 
car  was  defective  when  placed  upon  the 
road,  or,  if  it  subsequently  became  defec- 
tive, that  notice  of  the  defect  was  brought 
home  to  the  company.  Kidwell  v.  Hous- 
ton, &c.  R.  R.  Co.,  3  Woods  (U.  S.  C.  C.) 
313.  The  fact  tliat  an  employe  'know- 
ingly undertook  to  use  a  dangerously  de- 
fective tool  under  the  immediate  command 
of  a  superior  employe  will  not  give  him  a 
right  to  recover.  Baker  v.  "Western  &  At- 
lantic R.  R.  Co.,  68  Ga.  699.  Baltimore  fc 
Ohio  R.  R.  Co.  V.  "Whittington,  30  Graft, 
("V^a.)  8O5.  In  a  Tennessee  case,  it  was 
held  that  wherea  laborer  engaged  in  driv- 
ing spikes  and  furnished  by  the  section-boss 
with  an  iron  maul  known  by  the  latter  to 
be  defective,  was  iujui-ed  in  consequence 
of  such  defect,  the  company  is  liable  al- 
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pany.^  In  an  Indiana  case  ^  this  rule  was  applied  where  an  employ^ 


though  the  defect  was  patent  and  would 
have  been  known  to  the  servant  had  he 
inspected  the  maul.  Guthrie  v.  Louis- 
ville, &c.  R.  B.  Co.,  11  Lea  (Tenn.),  872. 
But  the  dooti'ine  of  this  case  is  doubtful 
and  opposed  to  the  rule  that  a  servant 
must  see  a  patent  defect,  and  seeing  it 
uses  the  instrument  at  his  own  risk. 
Where  a  master  has  expressly  promised  to 
repair  a  defect  in  the  machinery  used  by 
the  servants  in  his  employment,  the  ser- 
vant may  recover  for  an  injury  caused 
thereby  within  such  a  period  of  time  after 
the  promise  as  would  be  reasonable  to  al- 
low for  its  performance.  Parody  v.  Chi- 
cago, &c.  B.  B.  Co.,  1,5  Fed.  Rep.  205  ; 
Hough  V.  R.  R.  Co.,  100  U.  S.  213. 
Where  push-oars  are  /umished  by  a  rail- 
way company  to  be  used  in  carrying  ma- 
terials, and  to  be  propelled  by  pushing,  it 
is  not  negligence  in  the  company  to  fail  to 
supply  them  with  brakes  or  other  means 
of  controlling  their  movement.  Miller  v. 
Union  Paeific  B.  E.  Co.,  17  Fed.  Bep.  67. 
Although  the  statute  relating  to  the  use 
of  machinery  connected  with  tumbling- 
rods  makes  a  party  who  shall  use  such 
tumbling-rods,  without  •  being  properly 
boxed  or  secured,  liable  to  a  person  in- 
jured thereby,  yet  in  such,  cases  the  rule 
of  contributory  negligence  prevails,  as  in 


other  cases ;  and  if  the  party  injured  is 
guilty  of  contributory  negligence,  he  can- 
not recover.  Wabash,  St.  Louis,  &o. 
R.  R.  Co.  V.  Thompson,  10  Brad,  (111.) 
271.  In  an  Ohio  case  the  plaintitf  was 
employed  by  the  defendant  to  operate  a 
turn-table  by  a.  crank  that  was  stationary 
upon  and  revolved  with  the  turn-table, 
and  a  track  was  laid  in  such  proximity  to 
the  turn-table  that  while  an  engine  was 
on  the  turn-table,  being  turned  by  the 
plaintiff,  it  was  struck  by  an  engine  pass- 
ing upon  the  track,  causing  the  crank  to 
strike  the  plaintiff  by  a  reverse  motion. 
It  was  held  that  the  question  of  negli- 
gence was  for  the  jury.  Lake  Shore,  &c. 
E.  E.  Co.  -0.  Fitzpatrick,  31  Ohio  St.  479. 
1  Ford  V.  Fitchburg  B.  E.  Co.,  110 
Mass.  240.  In  this  case  the  plaintiff  was 
injured  by  the  explosion  of  an  engine 
which  he  was  running  as  engineer.  The 
defendant  had  a  master-mechanic  who  had 
charge  of  the' repair  of  its  locomotives,  as 
well  as  the  ijower  to  direct  what  engines 
should  be  used,  and  by  whom,  as  well  as 
the  ajipointment  <)f  engineers.  The  plain- 
tiff had  called  the  master-mechanic's  at- 
tention to  this  engine  several  times,  and 
was  told  that  there  was  no  trouble  with  it, 
and  to  continue  to  run  it.  The  company 
was  held  liable,  Colt,  J.,  saying:  "The 


2  Ohio,  &c.  E.  E.  Co.  v.  CoUarn,  73 
Ind.  261;  38  Am.  Eep.  134.  In  Pitts- 
burgh,  &o.  E.  E.  Co.  v.  Euby,  38  Ind. 
294,  10  Am.  Eep.  Ill,  Downey,  J., 
speaking  for  the  court,  said;  "We  think 
that  notice  to  an  agent  of  a  corporation, ' 
relating  to  any  matter  of  which  he  has 
the  management  and  control,  is  notice 
to  thd  corporation,  and  we  do  not  see 
any  reason  why  this  rule  is  not  applica- 
ble here.  ...  As  it  was  the  duty  of 
the  master  of  transportation  to  communi- 
cate all  matters  concerning  his  agency  to 
his  principal,  it  may  be  presumed  that  he 
did  so.  But  whether  he  did  so  or  not, 
notice  to  him  is  notice  to.  his  principal, 
when  it  relates,  as  it  did  here,  to  the  busi- 
ness which  he  was  transacting  for  the 
company.  He  was  placed  in  his  position 
that  he  might  make  himself  acquainted 
with  the   onduct  of  those  who  were  placed 


under  his  direction  and  control,  and  he 
seems  to  have  had  the  power  to  appoint 
and  remove,  promote  and  degrade,  those 
who  were  engaged  in  the  business  of  which 
he  had  the  oversight."  In  Banlec  v.  New 
York,  &c.  B.  E.  Co.,  59  N.  Y.  366,  17 
Am.  Rep.  325,  it  is  said  that  "when  the 
master  is  a  corporation,  necessarily  acting 
by  and  through  agents,  the  acts  of  itB  gen- 
eral agents  charged  with  the  employment 
and  discharge  of  servants,  in  the  perfonn»' 
ance  of  that  duty?  must  be  regarded  as  jis 
acts.  The  corporation  should  be  regarded 
as  constructively  present  in  all  acts  per- 
formed by  its  general  agents  within  the 
scope  and  range  of  their  ordinary  employ- 
ment." Harper  v.  Indianapolis  &  St.  Louis 
R.  R.  Co.,  47  Mo.  -567,  4  Am.  Bep.  353 ; 
Patteraon  v.  Pittsburgh,  &c.  E.  E.  Co., 
76  Peira.'St.  389;  18  Am.  Rep.  412. 
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of  a  railway  company  was  injured  by  one  of  its  locomotives,  owing  to 
the  incompetency  of  the  fireman  in  whose  charge  the  engineer  had  left 

agents  who  are  charged  with  the  duty  of 
supplying  safe  machinery  are  not,  in  the 
true  sense  of  the  rule  relied  on,  to  be  re- 
garded as  fellow-servants  with  those  en- 
gaged in  operating  it.  -They  a/re  charged 
with  the  master's  duty  to  his  servants. 
They  are  employed  in  a  distinct  and  inde- 
[leudent  department  of  service,  and  there 
is  no  difficulty  in  distingnishing  them, 
even  where  the  same  person  renders  ser- 
vice by  turns  in  each,  as  the  mastei^'s  con- 
venience may  require.  In  one  the  master 
cannot  escape  the  consequence  of  the 
agent's  negligence ;  if  the  servant  is  in- 
jured in  the  other,  he  may."  In  Fuller  v. 
Jewett,  80  Ni  Y.  46,  the  injury  resulted 
from  an  explosion  of  a  locomotive,  which 
had  been  for  some  time  out  of  repair,  and 
had  several  times  been  sent  to  the  shop  for 
repairs,  and  the  fault  was  that  'the  super- 
intendent of  repairs  did  not  properly  dis- 
charge his  duty  in  making  the  repairs. 
The  court  held  that  the  company  was  lia- 
ble. Flike  V.  Boston  &  Albany  E.  R.  Co., 
53  N.  Y.  551  ;  Booth  ii.  Boston  &  Albany 
E.  R.  Co.,  73  id.  39  ;  Mehan  v.  Syracuse, 
&c.  R.  R.  Co.,  73  id.  585.  In  Chicago, 
&c.  E.  R..  Co.  V.  Rung,  104  111.  641,  a 
switchman  was  injured  while  coupling 
cars,  by  reason  of  a  defect  in  the  throttle- 
v,alve  of  the  locomotive,  Which  caused  a 
sudden  and  unexpected  movement  of  the 
locomotive.  The  defect  was  known  to 
the  engine-driver,  who  had  often  called 
the  attention  of  the  foremati  at  the  round- 
house to  the  defect.  The  court  held  that 
the  company  was  not  absolved  from  lia- 
bility for  the  death  of  intestate  on  the 
ground  that  the  negligence  of  the  me-  - 
chanics  was  that  of  co-employes  of  intes- 
tate. Where  am  employ^  while  repair- 
ing a  car  on  a  side-track,  was  struck  by 
another  car,  which  was  moved  against 
him  by  an  engine  attached  thereto,  and 
the  engine  was  moved  by  the  escape  of 
steam  through  a  defective  valve  into  the 
cylinder,  which  defect  had  been  Itnown  to 
the  defendant's  superintendent  for  several 
months,  and  it  had  been  left  without  any 
attempt  to  repair  it,  so  as  to  prevent  the 
escape  of  the  steam,  it  was  held  that  de- 
fendant was  liable  for  the   injury    sus- 


taiiied.  Cone  v.  Delaware,  &c.  R.  E.  Co., 
15  Huu  (N.  Y.),  172.  And  it  is  no  defence 
that,  the  engine-driver  could  have  so  man- 
aged the  engine  as  to  have  prevented  the 
accident.  Cone  o.  Delaware,  &c.  R.  R. 
Co.,  81  N.  Y.  206  ; ,  Kirkpatrick  v.  New  ' 
Yori  Central,  &c.  R.  R.  Co.,  79  N.  Y. 
240  ;  Cunningham  v.  Chicago,  &e.  E.  R. 
Co.,  12  Am.  &  Eng.  E.E.  Cas.  (Minn.)  217. 
In  Tennessee  it  is  held  that  subordinates 
under  the  control  of  a  superior  are  entitled 
to  regard  him  as  representing  the  master, 
aild  the  master  is  responsible  for  his  in- 
competency or  misconduct.  This  rule  was 
held  to  apply  to  fm  explosion  of  a  boiler 
by  which  ah  engineer  was  killed.  Nash- 
ville &  Decatur  E.  E.  Co.  v.  Jones,  9 
Heisk.  (Tenn.)  27;  Cumberland,  &p. 
E.  E.  Co.  V.  State,  44  Md.  283  ;  Murphy 
V.  Boston  &  Albany  R.  R.  Co.,  8  Abb. 
N.  C.  (N.  Y.)  41.  Where  an  engine-driver 
was  killed  by  the  explosion  of  a  boiler  of  a 
locomotive,  and  it  appeared  that  the  boiler 
was  made  of  the  best  material,  and  by  first- 
class  manufacturers,,  and  had  not  been 
used  long  enough  to  create  any  suspicion 
'  of  its  unsafe  condition,  and  the  defect  was 
not  of  such  character  as  could  have  been 
discovered  by  any  of  the  tests  usually  em- 
ployed for  the  purpose,  and  there  was  no 
sign  orlndication  of  its  unsafety,  it  was  held 
that  the  company  was  not  liable  for  the  in- 
jury. Indianapolis,  &e.  E.  E.  Co.  v.  Toy, 
91  111.  474.  The  fact  of  the  explosion  of 
the  .boiler  of  a  locomotive,  killing  a  person 
not  in  the  employ  of  the  railroad  company, 
and  in  no  way  connected  with  it,  is  prima 
facie  evidence  of  negligence  in  the  com- 
pany. But  where  such  an  explosion  hap- 
pens through  the  negligent  manner  in 
which  the  engine  is  managed  by  the  en- 
gine-driver,- and  kills  the  latter  ;  or,  if  he 
had  good  reason  to  believe  that  the  boiler 
was  unsafe,  or  if,  by  the  exercise  of  ordi- 
nary skill,  he  could  have  learned  that  the 
engine-  was  unsafe,  and  still  used  it,  no 
recovery  can  be  had  for  his  death.  ,  The 
explosion  will  not  afford  priraa  facie  evi- 
dence of  negligence  against  the  company. 
Toledo,  Wabash,  &  Western  E.  E.  X!o. 
1).  Moore,  77  111.  217.  But  although  the 
prima  fetcie  presumption  from  an  explo- 
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it.  It  was  proved  that  the  engineers  were  in  the  habit  of  so  leav- 
ing their  engines  in  charge  of  the  firemen,  and  that  this  fact  was 
known  to  the  master-mechanic  whose  duty  it  was  to  employ  and 
discharge  engineers.  The  company  was  held  liable.  In  Vermont  ^ 
this  rule  was  applied  in  a  case  where  a  fireman  was  killed  by  the 
washing  out  of  a  culvert.  It  was  held  that  the  negligence  of  the 
defendant's  road-master  whose  duty  it  was  to  see  that  the  road  was 
kept  in  proper  repair  was  attributable  to  the  company .^ 

Sec.  378.  Not  Bound  to  Adopt  latest  Improvements.  —  A  master 
is  not  bound  to  adopt  the  latest  improvements  in  machinery,  nor  is 
he  liable  for  an  accident  which  would  not  have  occurred  if  such  im- 
provements had  been  adopted.^  He  is  not  required  to  furnish  the 
best  applianbes  possible  to  be  obtained,*  but  they  must  be  reasonably  > 
safe,  and  kept  so.^    But  in  Illinois  it  is  held  that  he  is  bound  to -use 


sion  of  the  boiler  of  a  locomotive  is,  that 
theffi  was  negligence,  either  in  testing 
or  putting  the  materials  together,  or  that 
it  has  been  negligently  used,  yet  when 
suit  "is  brought  by  the  engine-driver  who 
had  charge  of  the  engine,  or  his  represen- 
tatives, against  the  person  owning  the  en- 
gine, there  is  no  presumption  in  his  favor 
that  the  explosion  resulted  from  defects  in 
'  the  boiler,  rather  than  from  its  negligent 
use,  and  the  burden  is  on  the  plaintiff  to 
show  that  he  was  not  negligent.  Illinois 
Central  E.  R.  Co.  v.  Houck,  72  111.  285. 

1  Davis  V.  Central  Vt.  K.  K.  Co.,  55 
Vt.  84. 

2  See  also  Hough  v.  Railroad  Co.,  100 
IT.  S.  213;  Holden  v.  Fitchburg  R.  R.  Co., 
129  Mass.  268.  In  Cowles  u.  Richmond 
&  Danville  R.  R.  Co.,  84  N.  C.  309,  37 
Am.  Rep.  620,  it  was  held  that  an  action 
for  damages  for  an  injury  received  by  the 
plaintiff,  employ^  of  a  railroad  company, 
will  not  lie  against  the  company  if  it  re- 
sulted from  the  negligence  of  a  fellow-ser- 
vant occupying  the  same  level  with  the 
plaintiff,  where  the  company  used  due  care 
in  the  selection  of  such  fellow-servant. 
But  such  action  will  lie,  if  the  injury  re- 
sulted from  the  negligence  of  a  servant 
whose  commands  the  plaintiff  was  bound 
to  obey.  In  McMahon  v.  Henning,  3 
Fed.  Rep.  353,  it  was  held  that  a  master 
is  liable  for  negligence  in  permitting  the 
use  of  defective  machinery,  whereby  his 
servant  was  injured,  although  the  negli- 


gence of  a  fellow-servant  contributed  to 
the  injury.  This  is  consistent  with  Booth 
V.  Boston  &  Albany  E.  R.  Co.,  73  N.  Y. 
38,  29  Am.  Rep.  97,  where  the  injury 
was  caused  by  the  negligence  of  the 
company  in  not  furnishing  a  sufficient 
number  of  brakemen  on  a  train,  and  the 
negligence  of  the  engineer  in  running  , 
the  train;  and  with  Stetter  v.  Chicago 
&  N.  W.  E.  R.  Co.,  46  Wis.  497,  29  Am. 
Rep.  102,  note,  where  the  injury  was 
caused  by  the  subsidence  of  an  unsafe 
track,  and  the  negligence  of  the  conductor 
in  disregarding  his  instructions  to  run 
slowly  over  it. 

'  Norfolk,  &o.  E.  Co.  v.  Jackson,  85 
Va.  492 ;  Louisville,  &c.  R.  Co.  v.  Allen, 
78  Ala.  494  ;  Stack  v.  Patterson,  6  Phila. 
(Penn.)  225;  Nashville,  &c.  R.  Co.  v. 
Elliott,  1  Cojd.  (Tenn.)  612  ;  Wonder  v. 
Baltimore,  &c.  E.  Co.,  32  Md.  411 ;  Ladd 
V.  New  Bedford,  &c.  E.  Co.,  119  Mass. 
412  ;  Cogney  v.  Hannibal,  &c.  R.  Co.,  69 
Mo.  416  ;  Baldwin  ».  Chicago,  &c.  R.  Co., 
50  Iowa,  680  ;  Osbom  v.  Knox,  &c.  R.  Co., 
68  Me.  49  ;  Piper  w.  N.  Y.  Central,  &e.  E. 
Co.,  1  T.  &  C.  (N.  Y.)  290  ;  Fort  Wayne, 
&c.  R.  Co.  V.  Gildersleeve,  33  Mich.  256  ; 
Botsford  V.  Mich.  Central  E.  Co.,  33  Mich. 
256;  Lake  Shore,  &c.  R.  Co.  v.  McCor- 
mick,  74  Ind.  440. 

*  Pittsburgh,  &c.  R.  Co.  v.  Sentmeyer, 
92  Penn.  St.  276. 

«  Atchison,   &c.   R.  Co.  v.  Holt,  29 
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such  machinery  as  is  found  to  be  safest  when  applied  to  use,  but 
that  he  is  not  required  -to  seek  out  and  adopt  new  inventions.^ 

If  the  employes  know  that  the  rails  are  old  and  worn,  or  that  the 
machinery  is  less  safe  than  that  generally  employed  upon  other  roads, 
and  continue  to  use  them  without  objection  or  complaint,  they  can- 
not hold  the  company  responsible  for  injuries  arising  from  such  defects.^ 
la  this  class  of  cases  the  inquiry  is  not  whether  better  appliances 
might  have  been  furnished,  but  whether  the,  company  is  charge- 
able with  negligence  in  furnishing  or  using  the  appliances  in  ques- 
tion* In  a  Maryland  case,*  the  plaintiff,  who  was  a  brakeman  on  the 
defendant's  road,  was  injured  by  an  alleged  defect  in  a  brake  to  one 
of  the  cars  he  was  using  in  the  regular  course  of  his  duty.  The  de- 
fect consisted  in  the  use  of  a  hook,  instead-  of  an  eyebolt  on  the 
brake,  and  in  having  the  point  of  tbe  hook  turned  the  wrong  way. 
It  was  held  that  in  the  absence  of  proof  that  the  employment  of 
such  a  brake  was  negligent,  there  could  be  no  recovery.^  The  mas- 
ter is  only  liable  to  a  servant  for  injuries  resulting  to  the  servant  in 
the  discharge  of  his  duties  in  the  department  of  labor  or  employ- 
ment for 'which  he  was, engaged;  therefore,  if  a  servant  who  is  em- 
,  ployed  to  work  in  one  department,  without  the  knowledge  of  his 
master  goes  to  wor^  in  another  department  of  the  business,  which  is 
more  hazardous,  he  ca^nnot  recover  of  the  master  for  injuries  result- 
ing to  him  in  such  labor  from  defects  in  the  machinery  or  appli-  _ 
ances,  because  the  master  owes  no  duty  tb  him  in  respect  thereto.® 

Sec.  379.  Whe^i  patent  Defects  do  not  excuse  Master's  Liability.  — 
A 'servant  is  bound  to  see  patent  and.' obvious  defects  in  the  ap- 
pliances, and  is  generally  estopped  from  a  recovery  for  injuries 
received  therefrom  when  he  continues  to  use  them  knowing  the 
danger.^    Thus,  where  there   are   dangerous   projections  over  the 

Kan.  149  ;  Gravelle  v.  Minneapolis,  &c.  "  Ford   v.  Fitchburg  E.  R.  Co.,  110. 

E.  R.  Co.,  11  Fed.  Rep.  569;  Totten  v.  Mass.    240;   Wonder  ■».    Baltimore,    &e. 

Penn.  R.  R.  Co.,  11  Fed.  Rep.  564.  R.  E.  Co.,  32  Md.  411  :  3  Am.  Eep.  143. 

1  Toledo,  &o.  R.  R.  Co.  i>.  Aabury,  84         *  Wonder  i).  Baltimore,  &a.  H.  E.  Co., 

111.  420.    See  also  Dorsey  v.  Phillips,  &c.  32  Md.  411  ;  3  Am.  Rep.  143. 
Co.,  42  Wis.  583;  Smith  v.  N.  Y.  &  Har-         ^  See  De  Grafif  v.  N.  Y.  C.  R.  R.  Co., 

lem  R.  R.  Co.,  19  N.  Y.  127;  St.  Louis,  3  T.  &  C.  (N.,Y.)  255,  as  to  switches; 

ftb.  R.  R.  Co.  V.  Valirius,  56  Ind.  611.'  Salters  v.    Del.  &  Hud.  Canal  Co.,  5  id. 

*  Hayden  v.  Smithville  Mfe.  Co.,  29  290  ;  Pirer  v.  N.'Y.  C.  B.  E.  Co.,  2  id- 
Conn.  548 ;  International,  &c.  E.  R.  Co.  "  x  6  Brown  v.  Byroads,  47  Ind.  435. 
V.  Doyle,  49  Tex.  190  ;  Kelly  v.  Silver  '  Dynen  v.  Leach,  26  L.  ,7.  N.  s.  Exehq. 
Spring  Co.,  12  R.  I.  112  )  Michigan  Cen-  222  ;  Browij  v.  Accrington,  3  H.  &  C.  511  ; 
tral  R.  R.  Co.  v.  Austin,  40  Mich.  247  ;  Assop  v.  Yates,  2  H.  &  N.  768  ;  Senior 
Fort  Wayne,  &o.  E.  E.  Co.  ■».  Gilderaleeve,  v.  Ward,  1  El.  &  El.,  385;  Seymour  ». 
83  Mich.  133.                 .  Maddox,  16  Q.  B.,  332  ;  Ryan  v.  Fowler, 
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track,  as  awnings,'  low  bridges,*  or  roofs  of  buildings,*  of  the  exist- 
ence of  which  the  servant  knows,  by  remaining  in  the  employ  of 
the  company  after  sach  knowledge,  he  accepts  and  assumes  the  risk 
incident  thereto.  ,  But  if  the  servant  is  not  aware  of  the  danger,  — 
as,  if  he  has  never  been  over  the  road  before,  and  has  not  been  duly 
warned,  —  or  if  he  has  complained  of  the  projection  and  the  company 
has  promised  to  remedy  it,  the  rule  is  otherwise.  Thus,  in  an  Illi- 
nois case,*  the  plaintiff  was  a  brakeman  on  the  defendant's  railroad. 
At  its  station  at  Mendota,  witiiin  about  eighteen  inches  from  the 
track,  an  awning  projected  from  the  station-house,  so  that  when  a 
freight-car  stood  upon  the  track  in  front  of  it  the  edge  of  the  car 
would  be  about  even  with  the  outer  edge  of  the  awning ;  and  the 
awning  was  about  eighteen  inches  higher '  than  the  top  of  the  cars. 
On  the  occasion  of  the  happening  of  the  injury,  as  the  cars  were 
coming  into  Mendota,  at  a  rate  of  speed  about  as  fast  as  a  man  could 
walk,  Welch  was  walking  by  the  side  of  the  train  for  the  purpose 
of  cutting  off  a  portion  of  it.  There  was  a  ladder  on  each  side  of 
the  car.  The  plaintiff  had  pulled  out  the  pin  and  disconnected  a 
portion  of  the  train  from  the  engine,  and  was  walking  abng  beside 
the  train,  when  the  engineer  signalled  for  brakes.  The  plaintiff  ran 
up  the  ladder  on  the  car  on  the  side  next  the  station-house,  and  be- 
fore he  reached  the  roof  of  the  car  he  was  struck  by  the  projecting 
awning  and  knocked  from  the  car ;  his  left  arm  was  broken,  and  in- 
jured so  that  it  had  to  be  amputated.  The  attention  of  the  division- 
superintendent  and  division-engineer  had  been  some  time  previ- 
ously called  to  the  dangero'tis  position  of  this  awning.  When  the 
engineer  called  for  brakes,  it  was  the  duty  of  the  appellee  to  mount 
the  car  for  the  purpose  of  applying  them.  It  did  not  appear  that 
the  plaintiff  knew  of  the  dangerous  proximity  of  the  awning,  and  the 
.court  held  that  it  could  not  under  the  circumstaiices  be  presumed 
that  he  had  such  knowledge.^ 

24  N.  y.  410  ;  De  Graff ».  N.  y.  Central  Co.,  40  N.  J.  L,  23  ;   Nelson  v.  Atlantic, 

R.  E.,  Co.,  3  T.  &C.  (N.  Y.)  255;  Kail-  &c.   B.   R.    Co.  68   Mo.   593;    Eains  v. 

road  Company  v.  Jacksgn,  55  111.   492  ;  St.  Louis,  &e.  R.  R.  Co,,   71  Mo.  464  i 

Sullivan  v.  Louisyille  R.  R.  Co.,  9  Bush  Wells  v.  Burlington,  &e,  E.  R.  Co.,  53 

(Ky.),  81.  Iowa,   520  ;  Owen  v.  N.  Y.  Central  B.  B, 

1  Clark  V.  St,  Paul,  &c.  E.  R.  Co.,  28  Co.,  1  Lans.  (N.  Y.)  449. 

Minn.  128.   But  see  IlUnois Central  R.  E.  •      »  Gibson  v.  Erie  E.  B.  Co.,  63  N,  Y. 

Co.  V.  Welelj,   52  111.  183  ;'  4  Am.  Rep.  549. 

693.  *  Illinois  Central  R,B,  Co.  v.  Welch,  62 

2  Baltimore,  &c.  R.  R.  Co.  v.  Stiicker,  111.  183, 

51  Md.  47  ;  Gibson  v.  Midland  E,  E.  Co.,         6  gee  also  Chicago,  &c.  R.  E.  Co.  ft 
2  Out.  668  ;  Baylor  ii.  Delawai-c,  &c.  R.  E.     Russell,  91  111.  298,  in  which  it  was  held 
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But  where  the  servant  hrunus  or  ought  to  know  of  the  obstruction, 
he  cannot  recover  for  an  injury  received  therefrom,  because  by  reason 
of  his  failure  to  guard  against  it,  and  neglecting  to  do  so,  he  is  treated 
as  being  guilty  of  contributory  negligence.^  Thus,  in  the  case  last 
cited,  a  brakeman,  called  upon  suddenly  to  apply' the  brakes  to  a  train, 
was  hit  by  the  roof  of  a  bridge  over  the  road,  and  injured.  The  bridge 
was  not  high  enough  to  permit  a  person  to  stand  upright  on  the  cars 
in  passing  through  it,  and  it  appeared  that  it  was  not  usual  or  cus- 
tomary for  railroad  companies  to  build  their  bridges  with  an  eleva- 
tion sufficient  to  enable,  a  person  to  stand  upright  on  the  top  of  the 
cars  in  passing  through  them ;  and  the  court  held  that  there  could  be 
no  teoovery  for  the  injury,  upon  the  ground  that  the  plaintiff  was 
chargeable  with  knowledge  of  the  method  of  building  such  bridges, 
and  assumed  the  risk  incident  thereto.^  But  as  the  doctrine  of  these 
cases  proceeds  npon.the  ground  that  the  servant  knew  of  the  hazard, 
or  ought  to  have  known  of  it,  and  therefore  assumed  the  risk  inci- 
dent to  it,  it  follows  as  a  matter  of  course  that  if  the  circumstances 
are  such  that  the  servant  cannot  be  charged  with  such  knbwledge, 
liability  would  ensue ;  as,  if  the  company  should,  without  notice  or 
warning  to  its  employes*  erect  a  low,  covered  bridge  where  there 
had  before  been'anopen  one,  or  one  which  admitted  of  a  person  pass- 
ing through  it  standing  upright  upon  the  cars ;  or  should  erect  or 
jermit  others  to  erect  structures  along  its  line  in  such  close  prox- 
imity to  the  track  as  to  be  produptive  of  injury  to  an  employ^  in  the 
.discharge  of  his  duties,  the  company  would  be  liable,  until  the  lapse 

that  where  a'brakeman  in  the  defendant's  Lovejoy  v.  Boston  &  Lowell  R.  E.  Co.,  125 

employ,  while  descending  the  ladder  of  a  Mass.  79,  an  engineer  iu  the  defendant's 

freight-car  to  throw  a  switchyVas  struck  employ,  while  leaning  out  of  the  engine  he 

by  a,  telegraph-pole  only  eighteen  inches  was  running,  looking  for  signals  from  the 

from  the  track,  and  thrown  between  the  conductor,  was  injured  by  his  head  com- 

oare  and  killed,  the  company  was  liable ;  ing  in  contact  with  a  signal-post,   three 

and  that  the  dangerous  proximity  of  the  feet  and  eight  inches  from  the  track,  and 

pole,  whether  placed  there  by  the  company  visible  half  a  mile  away  ;  there  were  many 

or  third  persons,  raised  a  presumption  of  other  signal-posts  and  other  erections  along 

negligence  ;  and  that  notice  to  the  com-  the  track  at  the  same  distance  from  it ;  he 

pany  of  the  obstruction  would   be  pre-  knew  those  facts,  but  had  not  noticed  this 

sumed  from  the  lapse  of  such  h,  period  of  particular  post.     It  was  held  that  he  was 

time  as  would  enable  it  to  acquire  knowl-  not  entitled  to  recover,  as  he  knew  the 

edge  thereof.  danger,  and  assumed  the  risk.     In  Nor- 

1  Baylor  v.    Del.,  Lack.,  &  "Western  them  K.  E.  Co.  i;.  Hussou(Penn.),  12  Am. 

R.  R.  Cio.,  40  N.  J.  L.  23.  &  Eng.  E.  R.  Cas.   241,  a  brakeman  was 

'  Gibson  v.  Erie  E.  E.  Co.,  63  N.  Y.  caught  by  bridge-irons  of  the  existence  of 

449 ';  20  Am.  Eep.  562  ;   Ladd  «.    New  which  he  knew,  and  was  killed.     It  was 

Bedford  R.  B.  Co.,  119  Mass.  412.    In  held  that  there  could  be  no  recovery. 
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of  such  a  period  of  time  that  it  could  be  presumiBd  that  the  servant 
'knew  of  the  cTxanged  coaditions. 

An  employ^  of  a  railwaj^  company  who  has  had  any  experience 
in  the  business  is  bound  to  know  what  risks  are  usually  incident  to 
the  service,  and  the  condition  of  buildings,  bridges,  etc.,  upon  its  hne ; 
and  if  such  erections  either  over  or  along  its  line  are  such  that  he 
can  discharge  his  duties  safely,  by  the  exercise  of  ordinary  care,  he 
cannot  recover  for  an  injury  resulting  to  hiin  therefrom.  Thus,  if 
an  employ^  in  the  performance  of  his  duty  is  not  required  to  expose 
his  person  outside  the  outer  surfape  of  the  cars,  he  cannot  recover  of 
the  company  for  an  injury  sustained  by  the  close  proximity  of  a  coal- 
chute  or  other  erection,^  by  reason  of  a  needless  exposure  of  hiis  per- 
son. But  where  the  servant  is  required  to  do  so,  in  the  line  of  his 
duty,  as  in  the  case  of  an  engineer  or  fireman  to  look  out  for  obsta- 
cles upon  the  track,  or  of  brakemen  in  giving. signals  to  the  engi- . 
neer,  etc.,  the  rule  would  be  otherwise,  as  the  company. is  required  to 
have  its  roadway  in  such  a  condition  that  a  servant  can  perform-  all 
the  dutibs  required  of  him  ivith  reasonable  safety.^  Where  a  railroad 
company  is  in  the, habit  of  receiving  from  other  lines  cars  loaded 
with  timbers,  whiah  project  over  the  ends  of  the  cars  so  as  to  make 
it. dangerous  for  any  one  except  a  careful  and  skilful  person  to 
attempt  to  couple  the  cars,  it  is  not  negligence  for  the  company  to 
order  and  permit  such  a  person,  who  has  been  in  its  employ  doing 
that  kind  of  business  for  about  five  months,  to  attempt  to  make  such 
a  coupling,  where  the'  attempt  is  to  be  made  in  daylight,  although  it 
may  be  raining  at  the  time.^     In  a  Michigan,  case,*  an  experienced 

1  Aliens.  Burlington,  &e.  E.  E.  Co.,  ceived  by  a  biakeman  in  the  line  of  his 
57  Iowa,  623  ;  Lovejoy  v.  Boston,  &c.  duty,  by  being  hit  by  a  telegraph-pole 
E.  B.  Co.,  125  Mass.  79,  where  the  em-  erected  so  n«ar  the  line  that  in  descending'!'^ 
ploye  was  hit  and  injured  by  a  signal-post,  from  the  top  of  a  car  he  was  hit  and  in- 
Dorsey  i).  Phillips,  &o.  Construction  Co.,  jured  by  it.  The  company  was  held  lia- 
42  Wis.  583.  See  also,  to  the  same  effect,  ble.  See  also  Hall  v.  Union  Pacific  R.  B. 
where  the  injury  resulted  from  the  em-  Co.,  16  Fed.  Eep.  744. 

ploye  being  hit  by  a  water-tanlc  near  the         '  Atcliison,  Topeka,  &  Santa  Fe  R,  R. 

track,  Atlanta,  &c.  E.  E.  Co.  v.  Webb,  Co.  v.  Plunkett,  25  Kan.  188. 
61  Ga.  586.     See  Atchison,  &o.  E.  E.  Co.  *  Day  v.   Toledo,  Canada  Southern,  & 

u.  Eetford,  18  Kan.'  245,  where  a  baggage-  Detroit  E.  E.  Co.,  42  Mich.  523.     See,  as 

man  was  injured  by  a  coal-chute,  and  the  to  negligent  custom  in  loading  timbers, 

fact  that,  upon  complaint  being  made  of  its  Hamilton  v.  Des  Moines  Valley  E.  R.  Co., 

dangerous    proximity  to    the    track,  the  36  la.  31  ;  as  to  injuries  from  collision  of 

company  removed  it,  was  held  admissible  the  train  with'  cattle,  Wabash,  &c.'  R.  R." 

upon    the  question  of  negligence.      But  Co.  v.   Brown,  2  Brad.  (Il\.)  516,' where 

qu(Bre.  it  was  held  that  the  question,  of  liability 

2  Chicago,  &c.  E,  E.  Co.  v.  Enssell,  91  depended  iipon  the  circumstance  'whether 
111.  298.     In  this  case  the  injury  was  re-  the  cattle  were  on  the  track  by  the  fault  of 
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brak'eman  was  ordered  by  the  conductor  to  couple  a  car  loaded  with 
lumber,  which  projected  forward,  and  compelled  him  to  stoop  in 
making  the  coupling.  In  doing  so,  he  delayed  a  little,  and  his  fin- 
gers were  caught  in  the  coupling-link  and  hurt.  It  was  held  that 
he  could  not  recover  against  the  railway  company,  as  he  fully  under- 
stood the  difficulty  to  be  guarded  against,  and  the  conductor  was 
not  shown  to  have  been  in  fault  in  any  way.  The  servant  assumes 
all  patent  or  obvious  risks,  as  well  as  those  which  he,  knows  are  inci- 
dent to  the  business.^  But  instances  may  arise  in  which  such  knowl- 
edge will  not  prevent  a  recovery ;  as,  where  the  servant  is  justified 
in  believing  that  the  risk  is  not  as  great  as  it  appears  to  be,^  or  he 


the  company  or  not,  the  burden  heing 
upon  the  employe  to  show  that  they 
were. 

»  Woodworth  V.  St.  Paul,  &c.  E.  Co.,  18 
Fed.  Kep.  282  ;  Scliultz  v.  Chiuago,  &c.  R. 
Co.,  44  Wis.  638  ;  Indianapolis,,  &u.  E.  Co. 
V.  flanigan,  77  111.  365  ;  Fort  Wayne,  &c. 
E.  Co.  w.  Gildersleeve,  3S  Mich.  133;  Bots- 
ford  V.  Michigal]  Central  E.  Co.,  id.  256  ; 
Little  Eock,  &c.  R.  Qo.  v.  Duffey,  35  Ark. 
602~ ;  Bartonshill  Coal  Co.  v.  Reiil,  3  Alacq. 
.  275.  Wood  on  Master  and  Serv.,  Ch.  XV. 
And  the  same  is  true  as  to  one  who  under- 
takes an  employment  with  full  knowledge 
of  the  rules  and  methods  pursued  hy  the 
'  employer  in  the  business ;  he  cannot  recover 
from  the  employer  for  an  ifijury  happen- 
ing in  oonsequewce  of  such  methods. 
Kelley  v.  Chicago,  Milwaukee,  &  St.  Paul 
E.  R.  Co.,  53  Wis.  74.  If  an  eniploye, 
knowing  the  hazard  of  his  employment  as 
the  business  is  conducted,  is  injured  while 
engaged  therein,  he  cannot  maintain  an 
action  against  the  master  for  such  injury 
merely  on  the  ground  that  there  was  a 
safer  mode  for  conducting  the  business,  the 
adoption  ofv  which  woul(J  have  prevented 
the  injury.  Naylorw.  Chicago  &  North- 
western E.  R.  Co.,  53  Wis.  661.  And  the 
employer  will  not  be  liable  to  him  for  an 
injury  caused  without  his  fault,  when  he 
does  nothing  to  render  the  service  more 
dangerous  than  it  was  known  to  be  by  the 
employe  before  he  engaged  in  it.  Clark 
I'.  Chicago,  Burlington,  &  Quincy  R.  R. 
Co.,  92  111..  43.  As  to  injuries  received 
while  "bucking''  snow,  see  Rowland  v. 
Milwaukee,  &c.  R.  R.  Co.,  54  Wis.  226  ; 
Morse  v.  Minneapolis,  &c.   E.  E.  Co.,  30 


Minn,  465.  As  to  injuries  received  from 
damaged  cars  when  it  is  the  employe's  duty 
to  take  such  cars  to  the  repair-shop,  — ' 
Watson  V.  Houston,  &c.  E.  E.  Co.,  58 
Tex.  434. 

2  Snow  I).  Housatonic  R,  R.  Co.,  8 
Allen  (Mass.),  441  ;  Patferson  v.  Pitts- 
burgh, &c.  R.  R.  Co.  76  Penn.  St.  389  ; 
18  Am.  Rep.  412.  The  rule  Is  that  the 
servant,  as  to  all  latent  defects  or  dan- 
gers,_has  a  right  to  presume  that  the  mas- 
ter has  discharged  his  duty,  and  to  act 
upon  that  presumption.  Gibson  v.  Pacific 
E.  R.  Co.,  46  Mo.  163  ;  Wonder  v.  R.  E. 
Co.,  32  Md.  411  ;  Michigan,  &c.  R.  R. 
Co.  V.  Dolan,  33  Mich.  510.  But  when  the 
danger  or  risk  is  apparent,  and  known  to  the 
servant,-  he  assumes  the  risk,  unless  there 
are  circumstances  that  deprive  his  act  of  a 
negligent  imputation,  — as  where  the  exi- 
gencies of  the  business  required  the  doing 
of  the  very  act  in  doing  which  the  injury 
resulted,  and 'did  not  necessarily'expose 
him  to  danger.  Thus,  in  a  Massachusetts 
case  that  has  in  a  measure  come  to  be  re- 
garded as  a  leading  case.  Snow  v.  Housa- 
toijic  R.  R.  Co.,  8  Allen  (Mass.),  441, 
the  plaintiff,  a  switchman  on  the  defend- 
ant's road,  was  required  to  uncouple  some 
oars  near  the  point  where  the  train  was 
then  standing ;  and  where  the  railroad 
crossed  the  highway  three  lengths  of 
plank  had  been  laid  down  between  the 
rails,  and  up  to  within  about  two  inches 
of  them,  entirely  across  the  highway,  and 
one  of  these  planks  had  become  defective, 
and  there  was  a  hole  in  it  large  enough  to. 
admit  a  man's  foot.  This  hole  had  ex- 
isted for  more  than  two  months,  and  tlie 


1750 


LIABILITY  TO  BMPLOTfiS. 


[chap.  xxin. 


may  show  that  the  master's  attention  has  been  called  to  the  defect, 
and  he  has  attempted  to,  or  has  promised  to  repair  it.^    But  in  the 


plaintiff  had  known  of  U  for  thai  length  of 
time,  and  had  complained  of  it  to  the  re- 
pairer of  the  defendant's  tracks.  At  the 
time  of  the  injury,  he  was  engaged  in 
distributing  a  freight  train,  and  for  the 
purpose  of  giving  an  impetus  which  should 
send  the  cars  to  a  place  where  he  wished 
them  to  be,  he  gave  a  signal  to  the  engi- 
neer to  ,back  his  engine  ;  the  engineer  did 
so,  setting  the  cars  in  motion  at  a  very 
slow  rate,  and  while  they  were  so  in  mo- 
tion he  stepped  between  the  engine  and 
the  car  next  to  it,  to  take  out  the  pin, 
and  uncouple  the  cars  near  the  place 
where  tjie  hole  was,  and  while  between 
the  cars,  trying  to  get  the  pin  out,  the 
train  continued  in  motion,  and  he  was 
compelled  to  take  two  or  three  -steps  with 
it,  and  as  he  pulled  out  the  pin  and  was 
stepping  away,'  his  foot  caught  in  the 
hole  in  the  plank,  and  being  unable  to 


extricate  it,'  the  fore-wheel  of  the  tender 
ran  over  his  leg,  and  injured  it  so  badly 
that  amputation,  became  necessary.  The 
circuit  judge  ruled  that,  under  this  evi- 
dence, the  plaintiff  being  charged  with 
knowledge  of  the  defect,  he  could  not  re- 
cover; but  upon  appeal  this  ruling  was 
reversed.  In  all  such  cases  the  question 
of  negligence  on  the  servant's  part  is  a 
qnestion  for  the  jury.  Eeed  v.  Northfield, 
18  Pick.  (Mass. )  98  ;  Smith  ■»,  Lowell, 
6  Allen  (Mass.),  40;  Snow  v.  Railroad 
Co.,,  8  id.  450.  In  Plank  v.  New  York 
C.  B.  E.  Co.,  60  N.  Y.  607,  it  appeared 
that  the  deceased,  at  the  time  of  the  in- 
juries resulting  in  his  death,  was  a  brake- 
man  in  'defendant's  employ,  running  upon 
a  freight  train.  Such  train  stopped  at 
Palatine  Bridge  and  was  backed  on  to  a 
side  track  or  turn-out  to  permit  another 
train  to  pass.     Some  cars  were  standing 


1  Clark  V.  Holmes,  7  H.  &  N.  942.  In 
this '  case,  which  is  a  leading  case  upon 
this  question,  the  plaintiff  was  a  servant 
in  the  defendants'  cotton-factory.  The 
statute  required  the  machinery  to  be 
fenced.  When  the  plaintiff  entered  the 
defendants'  service,  it  was  fenced,  but  af- 
ter a  few  months,  either  from  decay  or 
other  cause,  the  guard  bijoke  down,  and 
the  machinery  remained  unfenced.  The 
plaintiff,  whose  duty  it  was  to  oil  the  ma- 
chinery, complained  several  times  that  the 
machinery  was  unfenced,  arid  the  defend- 
ants promised  that  the  guard  should  be 
restored  ;  but  this  was  not  done,  and  some 
time  afterward,  the  plaintiff,  while  oiling 
the  machinery,  in  consequence  of  the  want 
of  !>.  proper  guard  was  seriously  injured. 
The  jury  found  that  the  plaintiff  was  not 
guilty  of  negligence  contributing  to  the 
injury,  either  in  the  manner  of  oiling  the 
machinery  or  in  remaining  in  the  service 
after  the  protection  was  removed,  and  re- 
turned a  verdict  for  £200  damages  in  his 
favor,  which  was  sustained  upon  appeal. 
The  question  is  for  the  jury.  Huddleston 
V.  Lowell  Machine  Shop,  106  Mass.  282 1 
Hoey  V.  Railway  Co.,  18  W,  B.  930  ;  Brit- 
ton  V.  Cotton  Co.,  L.  E.  7  Exch.   180  ; 


Laning  v.  N.  Y.  C.  R.  B.  Co.,  49  N.  Y. 
521  ;  10  Am.  Rep.  417.  In  a  more  recent 
case  in  the  English  courts.  Holmes  v. 
Worthington,  2  F.  &  F.  S33,  the  court  re- 
iterated the  doctrine  advanced  in  Clark  v. 
Holmes,  ante,  and  held  that,  although  ma- 
chinery becomes  dangerous,  yet,  if  the 
servant  complains  of  it  to  the  master, 
and  continues  to  use  it  with  a  reasonable 
expectation  that  it  will  be  repaired,  and 
an  accident  happens  through  its  defective 
condition,  he  is  not,  by  his  knowledge  of 
such  defects,  precluded  from  a  recovery. 
The  question  is  for  the  jury  whether  he 
was,  in  fact,  guilty  of  contributory  negli- 
gence by  reniaining.  But  where  work  is 
being  carried  on,  which  is  in  part  dan- 
gerous and  unsafe  by  reason  of  the  lack  of 
certain  precautions,  and  the  master  prom- 
ises to  adopt  them,  but  before  doing  so,  he 
goes  away  and  leaves  directions  to  have 
the  work  go  ou,  and  a  servant,  by  reason 
of  the  lack  of  such  precautions,  is  injured, 
he  cannot  recover,  because  it  was  negli- 
gence on  his  part  to  pursue  his  employ- 
ment, knowing  the  danger,  until  the  pre- 
cautions were  taken.  Smith  v.  Dowell, 
3  F.  &  F.  238. 
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latter  instance,  it  must  be  apparent  that  in  order  to  justify  the  ser- 
-vant  in  using  the  appliances  under  such  a  promise,  he  must  either 


on  lihe  switch,  and  the  deceased  was 
•directed  by  the  conductor  to  couple  them 
to  the  train,  and  in  obeying  the  order  was 
injured.  Plaintiffs  evidence  tended  to 
show  that,  as  deceased  was  engqged  in  the 
act  of  coupling,  he  stepped  into  a  sluice- 
way or  trench  about  two  feet  wide  and 
deep,  which  ran  under  the  tracks  ;  it  was 
walled  up  with  stone  and  timbers  laid 
across  for  the  tracks  ;  in  the  middle  'of  the 
switch-track  a  board  or  plank  was  laid 
across,  and  some  distance  outside  of  the 
track,  a  stone  ;  otherwise  the  trench  was 
left  open.  It  was  in  the  night  season,  and 
there  was  no  snow  on  the  ground.  It  also 
appeared  that  the  train  of  the  deceased  had 
been  in  the  habit  of  stopping  theifi,  and 
that  he  knew  of  theirench.  The  trench, 
it  Appeared,  had  been  there,  over  ten  years, 
in  the  same  condition.  Plaintiff  was  non- 
suited. It  was  held  error  ;  that  defendant 
was  bound  to  provide  an  ordinary  and  rea- 
sonably safe  place  for  the  performance  vS 
the  work  of  coupling  cars  ;  that  the  jury 
might  have  found  that  the  plank  across 
the  trench  was  not  a  safe  or  convenient 
standing  or  walking  place  for  one  engaged 
,  in  that  work,  as  it  was  midway,  and  right 
under  the  attachment  by  means  of  which 
the  cars  were  coupled,  and  that  the  J&ench 
made  the  place  unsafe  to  a  brakeman 
whose  hands  and  eyes  were  engaged  in  the 
act  of  coupling ;  that  it  was  to  be  pre- 
sumed from  the  manner  of  the  construction 
of  the  trench  that  it  was  put  there  by 
defendant's  instrumentality,  and  that  it 
was  ordered  by  a  superior  ofScer  or  agent 
olothed  withisuch  powers  as  to  be  its  rep- 
resentative, and  not  by  a  fellow-servant 
with  the  deceased ;  and  that  the  evidence 
of  defendant's  negligence  was  sufficient  to 
require  the  submission  of  the  question  to 
the  jury ;  also  that  the  fact  of  the  knowl- 
edge of  the  deceased  of  the  existence  of 
the  trench  was  not  sufficient  to  charge 
him,  under  the  circumstances,  with  con- 
tributory negligence,  as  the  act  in  which 
he  weis  engaged  necessarily  required  his 
whole  attention  and  thought ;  and  that 
the  act  itself  of  coupling  cars  while  in 
motion,  was  the  nsnal,  and  almost  the 
only  method  of  doing  it.     Patterson  v. 
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Pittsburgh,  &c.  R.  E.  Co.,  76  Penn.  St. 
389,  18  Am.  Eep.  412.  See  Kroy  v, 
Chicago,  &e.  JR.  B.  Co..  32  Iowa,  357.  It 
has  been  held  that  this  applies  also  in 
cases  where  the  servant  has  become  aware 
of  dangerous  practices  or  customs  indulged 
in  by  the  master.  Bait.  &  Ohio  B.  B. 
Co.  V.  Woodard,  41  Md.  298  ;  Marquette, 
&c.  R.  R.  Co.  V.  Taft,  28  Mich.  289.  In 
E.  R.  Co.  a.  Thomas,  51  Miss.  637,  the 
jylaintiff  was  an  engineer  on  the  defend' 
ant's  road.  At  the  point  where  the  in- 
jury was  received,  the  switch  and  roadi- 
bed  were  out  of  repair,  to  the  knowledge 
of  the  defendant  and  the  plaintiff.  It  was 
held  that  no  .recovery  could  be  had  by  the 
plaintiff,  because,  by  continuing  to  incur 
the  risk  without  objection  or  complaint, 
he  must  be  regarded  as  having  waived  the 
risk.  It  is  proper  to  say,  however,  that 
t>he  plaintiff  otherwise  contributed  to  the 
injury,  so  that  the  iforiner  question  was 
not  very  material  in  the  case.  See  also 
N.  0.,  &c.  B.  B.  Co.  V.  Hughes,  49  Miss. 
258.  When  it  is  said  that  a  servant 
assumes  the  ordinary  risks  incident  to  the 
employment,  it  is  merely  intended  to  ex* 
tend  the  rule  to  cover  such  injuries  as  by 
the  exercise  of  ordinary  care  on  the  part  of 
the  master  cannot  be  avoided  by  the  ser- 
vant, by  the  exercise  of  ordinary  care  on 
his  part.  The  duty  leste  ttpon  the  master 
to  exercise  that  care,  and  the  servant  has  a 
right  to  rely  upon  his  doing  so;  and  failing 
in  that  respect,  he  is  answerable  to  the 
servant  for  the  consequences.  The  term 
"  ordinary  hazard  "  is  used  in  a  synony- 
mous sense  with  unavoidable  accident,,  and 
is  extended  no  farther.  The  servant  enter- 
ing into  an  employment  where  dangerous 
machinery  is  used,  knows,  or  is  bound  to 
know,  that  there  may  be  latent  defects  in 
such  machinery  that  ordinary  care  on  the 
master's  part  would  not  detect,  and  that 
from  such  latent  defects  injuries  may  re- 
sult to  him  ;  and  such  injuries,  in  law,  are 
regarded  as>  unavoidable,  and  an  incident 
to  the  employment,  and  the  servant  takes 
the  risk  of  such  upon  himself.  But  where 
an  injury  results  from  a  latent  defect  that 
might  lave  been  discovered  by  the  exer- 
cise of  ordinary  care  on  the.  master's  part. 
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be  justified  in  presuming  that  the  repairs  have  been  made,  or  that 
the  master  will  make  them  within  a  reasonable  time  ;^  and  the  ques- 


the  injury  is  not  unavoidable,  and  conse- 
quently is  not  an  ordinary  hazard  incident 
to  the  business.     The  master  is  not  bound 
to  have  the  instramentalities  of  his  business 
absolutely  safe,  but  he  is  bound  to  have  them 
as  safe  as  ordinary  care  oit  his  part  can 
provide  ;  and  this  extends  not  only  to  the 
original  act  of  providing  them,  but  also  to 
keeping  them  in  repair.     Machinery  be- 
comes weaketied  by  age  or  use,  and  the 
master    is  bound    to  exercise  such  care 
against  that  contingency  as  men  of  ordi- 
nary prudence  would  exercise.  -   The  terni 
*'  ordinary  care  "  is  a  flexible  one,  and  has 
no  fixed  meaning.     What  might  be  said 
to  be  ordinary  care,  in    reference  to  one 
matter,  might,  as  applied  to  another,  be 
gross  negligence ;  therefore,  the  measure 
of  the  term  "ordinary  care,"  and  of  the 
master's  duty,  is  to  be  estimated  from  the 
nature  of  the  implement,  the  use  to  which 
it  is  devoted,  and  the  consequences  to  the 
servant  in  case  it  should  prove  defective, 
and  therefore  is  a  question  of  fact  in  each 
case  for  the  jury.    Fletcher  v.  R.  K.  Co., 
1  Allen   (Mass.),  9  ;  Penn.   B.  R.  Co.  v. 
Ogier,  35  Penn.  St.  60  ;  Cayzer  ».  Taylor, 
10  Gray  (Mass.),   274.    We  have,  then, 
the  master's  duty  on  the  one  hand,  and 
the  servant's  duty  on  the  other  ;  and  while 
each  discharges   that   duty,  no  liability 
exists  for  injuries  resulting  to  the  one  or 
the  other ;  not  to  the  servant,  for  an  in- 
jury to  him  by  a  defect  in  the  machinery, 
because  it  is,  in  law,  an  unavoidable  acci- 
dent ;  not  to  the  master,  for  an  injury  to 
the  instrumentalities  of  the  business,  be- 
cause that  also  was  an  unavoidable  acci- 
dent.   But  if  either  fails  in  the  discharge 
of  this  duty,  even  in  the  slightest  degree, 
liability  attaches  for  the  consequences,  be- 
cause in  law  it  is  the  result  of  the  care- 
lessness of  him  who  has  relaxed  his  duty. 
Therefore,  in  all  cases  the  relative  duties 
of  the  parties,  the  one  to  the  other,  are  to 
be  balanced,  and  although  both  may  in  a 
measure  have  failed  to  discharge  their  duty 
fully,  the  question  is,  to  whose  act  shall 


the  blame  be  imputed  ?  whose  act  was  the 
proximate  cause  of  the  injury  ?  Clay- 
ards  V.  Dethiok,  12  Q.  B.  439.  If  the 
servant's  act  was  such  as  a  prudent  man 
under  precisely  the  same  circumstances 
would  not  have  done,  then,  although  the 
master  has  utterly  failed  in  his  duty  to 
the  servant,  no  recovery  can  be  had ;  for  if 
the  servant  did  not  exercise  ordinary  care, 
and  that  want  of  care  on  his  part  contrib- 
uted to  the  injury,  —  that  is,  if  the  injury 
would  not  have  happened  except  for  his  want 
of  care,  —  the  fault  cannot  be  imputed  to 
the  master,  although  his  breach  of  duty  also 
contributed  to  the  injury.  But,  in  meas- 
uring the  degree  of  care  to  be  exercised  by 
the  servant,  and  determining  whether  or 
not  a  particular  act  was  negligent,  refer- 
ence must  be  had  to  the  circuinstances  and 
the  exigencies  of  the  business ;  because,  in 
the  case  of  the  servant,  as  in  that  of  the 
master,  the  degree  of  care  to  be  exercised 
by  him  is  to  be  measured  by  the  particu- 
lar circumstances.  To  illustrate,  a  servant, 
although  he  knows  that  a  particular  defect 
exists  in  the  appliances  of  the  business,  or 
that  a  particular  service  is  dangerous, 
and  by  using  such  appliances,  or  perform- 
ing the  act,  he  is  regarded  as  having 
assumed  the  risks  incident  thereto,  yet,  he 
can  only  be  said  to  have  assumed  such 
risks  as  are  naturally  incident  thereto;  and 
unless  the  use  of  the  machinery  or  the  do- 
ing of  the  act  are  necessariHy  and  iiiwtta- 
bly  dangerous,  he  is  not  in  law  chargeable 
with  negligence ;  and  whether  he  is  so  in 
fact  is  a  question  for  the  jury  in  view  of 
all  the  circumstances.  Thus,  where  a  ser- 
vant was  killed  while  making  a  flying 
switch,  it  was  held  that  the  question 
whether  he  was  ao  negligent  in  attempt- 
ing to  do  it,  and  was  to  be  charged  with 
having  assumed  the  risks  incident  to  do- 
ing it,  depended  upon  the  question  whether 
if  the  master  had  provided  proper  appli- 
ances, injurious  consequences  would  neces- 
sarily and  inevitably  have  resulted  ;  and 
the  plaintifif  was  permitted  to  show,  as 


1  Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572  ;  Ford  v.  Fitchburg  R.  R. 
Co.,  110  Mass.  240. 
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tion  as  to  whether  he  was  guiltjr  of  negligence  in  remaining  in  the 
service  under  the  circumstances  is  a  question  of  fact  for  the  jury. 

SeC:  380.  Inexperienced  Employes  :  Ne-w  Risks  :  Minors.  —  An 
employer  is  required  to  warn  an  inexperienced  servant  of  any  dan- 
gers liable  to  be  encountered  by  him  in  the  performance  of  the 
'duties  assigned  him^ except  where  the  servant  by  reason  of  his  age, 
etc.,  may  be  presumed  competent  to  see  and  avoid  the  danger.^ 
Where  there  are  latent  defects,  or  hazards  incident  to  the  business 
which  are  not  usually  incident  to  the  business,  of  which  the  master 
knows  or  ought  to  know,  it  is  his  duty  to  warn  the  servant  thereof.^ 
Therefore,  if  new  machinery  is  introduced  upon  the  road,  the  use  of 
which  is  specially  dangerous,*  or  if  dangerous  agencies  of  any  kind, 
not  usually  employed  in  the  business,  are  introduced,  the  master 
must  point  out  the  danger  and  explain  the  method  of  use.*  A  fail- 
ure on  his  part  to  do  so  renders  him  liable  although  the  immediate 
cause  of  the  injury  is  the  negligence  of  a  .co-servant,  —  that  is,  if 


bemng  upon  that  point,  that  the  deceased 
had  safely  performed  that  service  before, 
and  that  others  had  also  done  so.  Green- 
leaf  V.  111.  Central  E.  Co.,  29  Iowa,  14.  In 
this  case,  it  was  shown  that  the  defendant 
had  failed  to  prpvide  hand-rails,  platform, 
or  other  appliances  on  a  freight-car  to  pro- 
tect the  servant  while  unconpling  the  train, 
and  that  the  deueitsed  was  aware  of  such 
defect,  and  it  was  held  that  a  recovery 
would  not  necessarily  be  defeated  because 
of  such  knowledge  by  ,the  servant ;  because, 
when  called  upon  to  perform  a  service  sud- 
denly,, he  could  not  be  presumed  to  have 
in  mind  all  the  defects  in  a  particular  in- 
strumentality ;  and  the  question  as  to 
whether  his  act  was  really  negligent  was 
for  the  jury,  taking  into  consideration  all 
the  circumstances  attending  the  act,  the 
exigencies  of  the  service,  the  suddenness  of 
the  call  to  the  particular  service,  etc.  Pat- 
terson V.  Pittsburgh,  &c.  E.  Co.,  76  Penn. 
St.  889 ;  Gibson  v.  Pacific  R.  Co.,  46  Mo. 
163  s  Clarke  v.  Holmes,  7  H.  &  N.  942 ; 
■Huddlestone  v.  Lowell  Machine  Shop,  106 
Mass.  282  ;  Ford  v.  Fitchburg  R.  Co.,  110 
Mass.  240  ;  Plank  v.  N.  Y.  Central R.  Co., 
60  N.  Y.  607  ;  Laning  v.  N.  Y.  Central 
R.  Co.,  49  N.  Y.  521  ;  Flike  v.  Boston, 
&o.  R.  Co.,  53  N.  Y.  549 ;  Keegan  v. 
Western  E.  Co.,  8  id.  175. 

1  Grizzle  V.  Frost,  3  F.  &  F.  622 ;  Louis- 


ville,  &c.  E.  Co.  H.  Frawley,  110  Ind.  23  ; 
28  Am.  &  Eng.  B.  Cas.  308  ;  Missouri  Fac.  . 
E.  Co.  V.  Watts,  63  Tex.  552 ;  Eailroad 
Co.  V.  Fort,  17  Wall.  (U.  S.)  554  ;  Coombs 
V.  New  Bedford  Cordage  Co.,  102  Mass. 
572  ;  Hill  v.  Gust,  55  Ind.  45  ;  Anderson 
V.  Morrison,  22  Minn.  74  ;  O'Connor  v. 
Adams,  120  Mass.  427  ;  Favies  v.  Phillips, 
39  Ark.  17  ;  43  Am.  Eep.  264.  In  this 
case,  however,  we  can  see  no  ground  upon 
which  the  verdict  should  have,  been  set 
aside,  as  the  charge  of  the  court  was  strictly 
accurate,  and  according  to  the  doctiine  of 
all  the  cases.  In  Dowling  v.  Allen,  74  Mo. 
13,  41  Am.  Eep.  298,  in  the  case  of  a  boy 
seventeen  years  old,  set  at  work  on  visibly 
dangerous  machinery,  it  was  held  that  the  ~ 
servant  was  entitled  to  be  warned  by  his 
employer  of  the  danger. 

2  Walsh  V.  Peet  Valve  Co.,  110  Mass. 
23  ;  Cayzer  v.  Taylor,  10  Gray  (Mass. ), 
274  ;  Connolly  v.  Paillon,  41  Barb.  (N.  Y.) 
369  ;  Baxter  v.  Roberts,  44  Cal.  187  ;  Spel- 
man  ».  Fisher  Iron  Co.,  56  Barb.  (N.  Y.) 
.151  ;  Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L. 
151 ;  Ardesco  Oil  Co.  ».  Gilson,  63  Penn. 
St.  146. 

»  Walsh  V.  Peet  Valve  Co.,  110  Mass. 
23. 

*  Spelman  v.  Fisher  Iron  Co.,  56  Barb. 
(N.  Y.)  151. 
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the  injury  would  not  have  occurred  if  the  master  had  discharged  his 
duty,  the  fact  that  the  negligence  of  a  co-servant  was  an  active  and 
immediate  cause  does  not  remove  the  master's  liability.^  For  such 
negligence,  the  probability  of  it,  and  the  consequences  likely  to 
follow  it,  may  have  been  the  very  dangers  against  which  the  servant 
should  have  been  warned. 

The  mere  fact  that  a  servant  is  a  minor  does  not  of  itself  render  the 
master  under  any  greater  obligation  to  him  than  to  older  employes ; 
when  he  enters  the  service  he  assumes  all  the  risks  incident  to  it, 
and  no  exception  to  the  general  rule  in  this  regard  is  made  in  his 
favor.2  But  where  he  is  so  young  that  his  employer  is  bound  to 
know  his  inexperience  and  his  inability  to  appreciate  the  dangers  of 
his  position  or  to  protect  himself  from  them,  the  master  owes  a 
special  duty  to  instruct  him  as  far  as  possible,  so  as  to  render  him 
less  liable  to  injury,  and  is  liable  for  sending  him  into  positions 
where  his  youth  rendeis  him  incapable  of  proper  self-protection.* 


1  Jones  V.  Florence  Min.  Co.,  66  Wis. 
268  ;  57  Am.  Rep.  269  ;  Hamilton  v.  Gal- 
veston, &c.  K.  Co.,  54  Tex.  562.  "  It  can- 
not be  doubted  that  a  service  wUcih  in- 
volves obvious  danger  may  be  performed 
in  comparative  safety  by  one  who  has  had 
adequate  experience  or  sufficient  instruc- 
tion, while  "the  same  service  would  be  at- 
tended with  almost  certain  injury  if 
attempted  by  one  who  had  neither  expe- 
rience nor  instniction.  In  such  a  c^se  the 
•employer,  who,  with  knowledge  of  the 
want  of  experience  of  an  employe,  never- 
theless without  instruction  or  warning, 
exacts  from  him  a  service  which  requires 
-the  observance  of  extraordinary  caution,  or 
■the  exercise  of  peculiar  skill,  in  order  that 
an  apparent  danger  may  be  avoided,  may, 
depending  on  the  extent  of  the  incapacity  of 
the  employe,  the  nature  'of  the  service  re- 
quired, and  all  the  other  circumstances  of 
the  case,  be  liable  for  an  injury  sustained. 
Parkhurst  ii.  Johnson,  50  Mich.  70 ;  45 
Am.  Eep.  28  ;  Wheeler  v.  Wason  Mfg.  Co., 
135  Mass.  294  ;  Bowling  v.  Allen,  74  Mo. 
18  ;  41  Am.  Rep.  298."  MlTOriELL,  J.,  in 
Louisville,  &c.  R.  Co.  v.  Frawley,  110  Ind. 
23  ;  28  Am.  &  Eng.  K.  Cas.  308.  "  We 
think  it  now  clearly  settled  that  if  a  master 
employs  a  servant  to  do  work  in  a  dangerous 
place  or  where  the  mode  of  doing  the  work 
is  dangerous  and  apparent  to  a  person  of 


capacity  and  knowledge  on  the  subject,  yet 
if  the  servant,  from  youth,  inexperience, 
ignorance,  or  want  of  general  capacity  may 
fail  to  appreciate  the  dangers,  it  is  a  breach 
of  duty  on  the  part  of  the  master  to  expose 
a  servant  of  such  character,  even  with  his 
own  consent,  to  such  dangers  unless  he  first 
gives  him  such  instructions  or  caution  as 
will  enable  him  to  comprehend  them  and 
do  his  work  safely  with  proper  care  on  bis 
part."  Jones  v.  Florence  Mining  Co.,  66 
Wis.  277.  Gilnian  v.  Eastern  R.  Co.,  13 
Allen  (Mass.),  433,  441.  See  also  Malone  v. 
Hawley,  46  Cal.  409,  in  which  the  rule 
was  correctly  stated  thus,  where  the  injury 
arose  from  a  defective  hoisting-tackle. 
"The  master  is  liable,  if  the  method  of 
attaching  the  hoisting-rope  was  unsafe,  and 
the  injury  resulted  from  such  defect,  if  the 
defendant  kneyt  or  ought  to  have  known  of 
the  defect,  and  the  plaintiff  had  not  equal 
means  of  knowledge."  Mich.  Cent.  R.  Co. 
V.  Dolan,  32  Mich.  510  ;  McLaren  ».  Stark, 
iOCt.  of  Sess.  (8c.)  31. 

'  McGinnis  v.  Canada  Southern  Bridge 
Co.,  49  Mich.  466 ;  Sullivan  v.  India  Mfg. 
Co.,  118  Mass.  396  ;  Crilly  v.  Texas,  &c 
E.  Co.  (La.),  10  So.  Rep.  400;  East  & 
West  R.  Co.  V.  Sims,  80  Ga.  807  ;  YouU 
B.  Sioux  City,  &c.  H.  Co.,  66  Iowa,  846 ; 
21  Am.  &  Eng.  R.  Cas.  589. 

»  RaUroad  Co.  s.Fort,  17  Wall.  (U.  S.) 
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The  severity  of  the  ordinary  rule,  it  has  been  observed,  is  "  measur- 
ably relaxed  in  favor  of  employes,  in  case  the  defect  or  danger  is 
such  as  is  not  open  to  observation  on  ordinary  inspection,  or  in  case 
the  employ^,  on  account  of  immaturity,  or  for  any  other  reason,  is 
known  to  be  not  of  sufficient  capacity  or  experience  to  appreciate 
the  danger  or  know  how  to  perform-  the  required  service,  and  yet 
avoid  the  obvious  hazard."  ^  Therefore  the  master's  liabilityis  not 
removed  by  his  giving  the  young  employ^  instructions  where  he  is 
incapable  of  comprehending  them.^  This  duty  to  warn  and  instruct 
inexperienced  employes  is  not  discharged  by  a  general  warning  that 
the  service  about  to  be  entered  is  dangerous,  or  any  particular  thing 
connected  with  it;  there  must  be  such  instruction,  varying  accord- 
ing to  the  capacity  of  the  servant,  as  will  convey  to  him  the  exact 
dangers  to  which  he  is  about  to  subject  himself,  and  the  best  method 
of  avoiding  them.*  Nor  Is  this  duty  diseharged  by  intrusting  its 
performance  to  a  third  person.* 

553  ;  DowlifigB.  Aliens  74.Mo.  13  ;  41  Am. 
Kep.  298  ;  Nelson  v.  Jobansen,  18  Neb. 
180;  53  Am.  Rep.  806;  Larson  v.  Ber- 
qnist,  34  Ean.  334  ;  5^  Am.  Hep.  249.  A 
minor  may  be  of  safflaient  discretion  to 
justify  bis  employment  as  a  brakeman 
-  (Houston,  &o.  R.  Co.'  v.  Miller,  51  Tex. 
274).  Whether  or  not  be  is  of  sufficient 
discretion  is  a  question  for  the  jury.  Ham- 
ilton V.  Galveston,  &c.  B.  Co.,  54  Tex. 
562.  It  is  an  aetof  negligence  for  a  rail- 
road company  to  take  into  its  employment 
as  a  brakeman  a  minor  of  such  tender  years 
as  not  to  know  t^e  risks  of  the  service,  if 
the  agent  making  the  contract  knows  that 
he  is  a  minor  and  that  the  contract  is  made 
without  the  consent  of  his  parents,  but  not 
if  from  his  statements  and  general  appear- 
ance the  agent  believes  that  he  is  of  age. 
Goffi).  Norfolk,  &c.  R.  Co.,  36  Fed.  Rep. 
300.  "The  employment  of  a  boy  only 
fifteen  years  old,  in  the  hazardous  position 
of  brakeman,  if  without  the  consent  of  his 
mother  and  only  parent,  was  a  wrong  done 
to  the  mother,  and  unless  the  boy  bad 
sufficient  discretion  to  comprehend  and 
guard  against  the  dangers  of  the  employ- 
ment, when  fully  explained  to  him,  as  they 
should  have  been  by  the  employer,  such  a 
contract  .would  not  place  him  iii  the  posi- 
tion of  an  employ^,  or  preclude  a  recbvery 
for  injuries  suffered  from  the  negligence  of 
a  co-employi."    Hamilton   if.  Galveston, 


&Ci  B.  Co.,  54  Tex.  562.  See  2  Thompson 
on  Neg.,  p.  977,  §  8. 

1  Louisville,  &c.  R.  Co.  v.  Fiawley,  110 
Ind.  22.;  28  Am.  &  Eng.  E.  Cas.  308; 
Pittsburgh,  &e.  E.  Co.  v.  Adams,  105  Ind. 
151.  These  cases  bold,  however,  that  the 
"employer  may  assume  —  unless  he  has 
knowledge  to  the  contrary  —  without  a 
critical  examination,  that  a  person  who 
seeks  employment  in  a  particular  capacity 
is  possessed  of  sufficient  ability  and  expe> 
rienee,  and  is  of  such  an  age  as  qualiSes 
him  to  discbarge  the  duties  incident  to  the 
service  applied  for,  and  that  he  is  compe- 
tent td  apprehend  and  avoid  all  the  appar- 
ent and  obvious  hazards  of  the  service  as 
they  may  appear  during  its  progress." 

«  Smith  V.  Car  Works,  60  Mich.  504 ; 
Eyan  B.  Tarbox,  135  Mass.  207. 

*  Coombs  V.  New  Bedford  Cordage  Co., 
102  Mass.  572  ;  Jones  v.  Florence  Min 
do.,  66  Wis.  279  ;  Bartonshill  Coal  Co.  v. 
Eeid,  3  Macq.  266,  295,  311.  The  cases 
which  are  sometimes  cited  as  holding  that 
notice  of  warning,  etc,  is  not  bound  to  be 
given,  are  aU  referable  to  that  class  in 
which  the  servant  was  a  man  of  expeiience 
and  therefore  needed  no  instruction.  See 
for  example  Missouri  Pac.  E.  Co.  v.  Watts, 
63  Tex.  552. 

*  Wheeler  v.  Wason  Mfg.  Co.,  135 
Mass.  294.  If  the  agent  to  convey  the  irt- 
Btruction  is  incompetent  or^  poorly   dis- 
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.  A  person  or  corporation  who  knowingly  hires  and  keeps  in  its 
employ  a  minor  without  his  parents'  consent,  is  liable  to  the  parent 
for  the  reasonable  value  of  the  child's  services.^  Indeed,  in  one 
case  the  court  has  gone  so  far  as  to  intimate  that  a  railroad  company 
is  responsible  for  damages  resulting  from  the  death  of  a  minor  child 
employed  by  it  without  the  consent  of  his  father,  even  though  the 
death  was  caused  by  the  negligence  of  the  child's  fellow-servant." 
But  this  view  cannot  obtain,  except  where  the  child  was  so  young  as 
entirely  to  incapacitate  him  from  appreciating  the  danger  to  which 
he  is  being 'subjected.  For  while  it  may  be  wrongful  as  to  the 
parent  to  employ  his  son,  a  minor,  who  is  of  the  age  of  discretion, 
in  a  particular  service  against  the  parent's  wish,  yet  this  does  not 
deprive  the  son  of  power  to  enter  into  a  contract  whereby  he  is  to 
secure  employment,  and  a  contract  voluntarily  entered  into  by  him 
creates  between  him  and  his  employer  the  relation  of  servant  and 
master,  so  that  the  latter's  liability  is  regulated  by  the  rules  of  law 
governing  that  relation.*  To  uphold  any  other  doctrine  would  be 
an  unnecessary  hardship  on  a  minor  desiring  employment,  and 
would  serve  no  beneficent  purpose ;  the  safety  of  the  minor  is  suffi- 
ciently secured  by  the  rule  which  requires  that  the  measure  of  the 
master's  duty  in  such  cases  is  increased  in  proportion  to  the  incapa- 
city of  the  servant.* 

Sec,  380  a.  Change  of  Employment :  New  Service.  —  The  servant's 
implied  assumption  of  risks,  which  accompanies  and  is  a  part  of  the 
contract  of  hiring,  is  confined  to  the  particular  work  and  class  of 
work  for  which  he  is  employed,  and  if  the  master  orders  him  to 
work  temporarily  in  another  department  of  the  general  business, 

charges  his  duty,  and  in  consequence  the  Tex.  322  ;  Hamilton  v.  Galveston,  &c.  R. 
servant  is  injured,  the  master  cannot  escape  Co.,  5i  Tex.  562.  , 
by  setting  up  that  the  injury  was  the  result  ^  Texas,  &c.  R.  Co.  v.  Crowder,  61  Tex. 
of  the  negligence  of  a  fellow-servant ;  the  262  ;  Texas  &  Pac.  R.  Co.  v.  Carlton,  60 
agent  in  such  a  case  is  not  a  fellow-servant  Tex.  397  ;  IS  Am.  &  Eng.  R.  Cas.  350. 
hut  a  representative  of  the  master.  Bren-  *  "  The  duties  arising  from  the  con- 
nan  V.  Jordan,  13  Daly  (N.  Y.),  208.  See  tract,  on  the  part  of  the  master  in  refer- 
also  Finklestein  v.  Ne^  York,  &c.  R.  Co.,  ence  to  the  care  due  to  the  minor,  would 
41  Hun  (N.  Y.),  34.  But  if  the  warning  vary  with  the  character  and  hazard  of  the 
and  instruction  is  actually  given,  it  is  said  employment,,  and  the  intelligence  and 
to  he  of  no  importance  that  it  did  not  come  capacity  of  the  child  to  comprehend  and 
from  the  master  or  his  agent.  Sullivan  v.  avoid  any  danger  attendant  on  the  service 
India  Mfg.  Co.,  113  Mass.  396.  in  which  he  is  engaged."    Te^as  &  Pac. 

1  Grand  Rapids,  &c.  R.  Co.  v.  Showers,  R.  Co.  ».  Carlton,  60  Tex.  4dl.  See  also 
71  Ind.  454 ;  Rogers  v.  Smith,  17  Ind.  Houston,  &c.  R.  Co.  v.  Miller,  51  Tex. 
323.  274  ;  Nashville.^c.  R.  Co.  v.  Elliott,  1 

2  Houston,  &o.  R.  Co.  v.  Miller,  49  Coldw.  (Tenn.)  620. 
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wherp  the  work  is  of  such  a  different  nature  and  character  that  it 
cannot  be  said  to  be  within  the  scope  of  the  employment,  and  where 
he  is  associated  with  a  different  class  of  employes,  he  will  not,  in 
obeying  such  orders,  necessarily  assume  the  risks  incident  to  the 
work,  and  the  risk  of  injuries  from  the  negligenc'e  on  the  part  of 
such  eiiiploy^s.^  If,  however,  the  servant  goes  into  a  hazardous 
work  outside  of  his  contract  of  hiring,  either  voluntarily  or  in  obe^ 
dience  to  an  order  from  one  who  had  right  so  to  command  him,  the 
rule  is  different,  for  he  thereby  puts  himself  beyond  the  protection 
of  the  master's  implied  undertaking.^  In  one  of  the  cases  just 
cited,  the  plaintiff,  a  servant  of  the  company,  had  been  employed  as, 
a  section  hand,  and  in  no  other  capacity.  On  one  occasion  he  was 
ordered  by  his  superior.  P.,  to  get  on  a  construction-train  to  perform 
such  services  there  as  might  be  required  of  him.  In  the, course  of 
the  journey  P.  further  ordered  him  to  act  as  brakeman  on  the  last 
car,  there  being  an  insufficient  force  of  brakemen  on  the  train. 
Plaintiff  was  ignorant  of  the  duties  of  a  brakeman  and  of  the  dan- 
gers incident  to  them,  and  in  trying  to  couple  cars  he  was  severely ' 
injured.  The  court  held  that  he  could  not  be  charged  with  having 
assumed  the  additional  risks  incident  to  a  brakeman's  duty.^    It 

1  Pittsburgh,  &c.  E.  Co.  v.  Adams,  105  Jones  v.  Xalce  Shore,  &o.  R.  Co.,  49  Mich, 

Ind.  151 ;  23  Am.  &  Eng.  R.  Cas.  408.  573  ;  8  Am.  &  Eug.  ,E.  Cas.  22^1  ;  Lalor  v. 

The  court  said  (p.  166) :  "As  we  have  Chicago,  &c.  E.  Co.,  52  III.  401  ;  4  Am. 

said,  when,  hy  the  order  of  the  master,  the  Eep.  616 ;  Mann  v.  Oriental  Print  Works, 

servant  is  carried  heyond  his  employment,  11  E.  I.  152  ;   Weiden  v.  Brush  Electric 

he  is  carried  away  from  his  implied  under-  Co.;  73  Mich.  268  ;  Michigan  Central  E. 

taking  to  assume  the  risks  incident  to  the  Co.  v.  Smithson,  45  Mich.  212;  Cinein- 

?m.ployment.     Hence  it,  is  that  when  a  nati,  &c.  E.  Co.  v.  Long,  112  Ind.  166  ; 

servant  is  thus,  by,  orders  o,f  the  master,  31  Am.  &  Eng.   E.   Cas.  138.     See  also 

put  *t  work  outside  his  femployment,  and  Union  Pac.  E.  Co.  v.  Fort,  17  Wall.  (U. 

is  injured  by  reason  of  defective  machin-  S.)  558  ;  Chicago,  &c.  R.  Co.  v.  Harney, 

ery,  tracks,  etc.,  without  his  fault,  the  28  lud.   28 ;  Anderson  v.   Morrison,   ,22 

master  is  liable,  regardless  of  the  care  he  Minn.  274. 

may  have  exercised  to  keep  the  machinery,         ^  Pittsburgh,  &c.  E.  Co.  v.  Adams,  105 

railroad   track,   etc.,  in    safe    condition.  Ind.  151 ;  Atlanta,  &c.  E.  Co.  v.  Eay,  70 

When  a  servant  is  thus  ordered  to  work  at  Ga.  674  ;  22  Am.   &  Engi  E.  Cas.  286. 

a  particular  place,  or  with  particular  ma-  But  where  a  superior  gives  orders  to  one 

chinery,  etc.,  outside  of  his  employment,  of  his  gang,  the  servant  has  a  right  to 

the   master   impliedly  assures  him,   not  assume  that  the  order  was    given  with 

only  that  he  has  exercised  reasonable  care  authority,  and  it  is  no  defence  to  the  com- 

to  have  the  place,  machinery,  etc.,  in  safe  panj'  to  say  that  the  order  was  beyond  the 

condition,  but  also  that  they  are  in  a  safe  scope  of  the  superior's  authority.  Chicago, 

condition,   and  fit  for   the    business  fbr  &c.  E.  Co.  v.  Bayfield,  37  Mich.  210. 
which  they  are  used."    The  same  principle         =  Pittsburgh,  &o.  R.  Co.  v.  Adams,  105 

is  even  more  strongly  upheld  in  Chicago,  Ind.  151;  23  Aiu.'fc  Eng.  E.  Cas.  408. 
&o.  E.  Co.  ■1).  Bayfield,  37  Mich.   205;- 


1768  LIABILITY   TO  EMPLOYES.  [CHAP,  XXIII. 

seems  that  this  doctrine  is  eminently  just  and  reasonable,  but  there 
are  many  authorities  which  hold  that  the  master's  liability  in  such 
cases  is  founded  solely  on  the  assumption  that  the  servant  was  igno- 
jant  of  the  dangers  incident  to  his  new  position,  and  that  when  it 
appears  that  he*  was  well  aware  of  the  existence  and  character  of 
such  dangers,  he  assumes  the  risk  of  them  by  obeying  the  order 
given  him,  even  though  a  refusal  to  obey  would  have  subjected  him 
to  a  dismissal  from  the  service.^  But  these  authorities  hold  that  if 
the  servant  is  sent  into  a  new  branch  of  the  service,  of  the  dangers 
of  which  he  is  ignorant,  the  master  is  responsible  if  he  fails  to 
inform  him  of  the  risks  and  how  to  avoid  them.*  So  also  if  the 
servant,  being  young  and  inexperienced,  is  incapable  of  appreciating 
the  dangers  attending  the  work  assigned  him  outside  of  his  regular 
employment,  he  cannot  be  held  to  have  assumed  the  risk  of  them, 
although  they  might  have  been  apparent  to  one  of  more  experience.^ 
Sec.  381.'  Ximployment  of  InsufScient  Number  of  Servants.  —  The 
term  "  appliances  "  of  the  business  embraces  not  only  machinery, 
premises,  and  all  the  implements  of  every  kind  used  in  and  about 
the  business,  but  also  the  persons  employed  to  operate  them ;  and  the 
master  must  furnish  a  sufficient  n.umber  of  persons  competent  to 
perform  the  labor^safely  ;*  and  when  the  failure  to  employ  a  suffi- 
cient number  of  hands  to  perform  the  particular  service  is  the 
proximate  cause  of  the  iujury,  the  master  is  liable,  unless  the  ser- 

1  Leary  v.  Boston,  &c.  E.  Co.,  189  a  machine-shop,  under  the  superintendence 
Mass.  580  ;  23  Ani.  &  Eng.  E.  Cas.  383.  of  one  C,  whose  orders  he  was  required  to 
See  also  Williams  v.  Churchill,  137  Mass.  obey.  His  duty  was  to  put  away  mould- 
243  ;  SO  Am.  Hep.  304 ;  Houston,  &c.  R.  ings  as  they  came  from  the  moulding- 
Co.  V.  Fowler,  56  Tex.  452 ;  8  Am.  &  Eng.  machine.  Some  months  after  he  had 
B.  Cas.  504  ;  Galveston,  &c.  R.  Co.  v.  entered  their  employment,  by  C.'s  order 
Lempe,  59  Tex,  19;  11  Am.  &  Eiig.  R.  he  ascended  the  ladder  to  a  great  height 
Casr  201 ;  East  Line,  &o.  R.  Co.  v.  Scott,  from  the  floor,  among  rapidly  revolving 
68  Tex.  694  (in  this  case  there  was  proof  and  dangerous  machinery,  in  order  to  ad- 
of  a  custom  for  employes  to  work  in  any  just  a  belt.  While  doing  this  his  arm  was 
branch  of  the  service  where  they  were  caught  in  a  wheel  and  torn  off.  The  jury 
needed).  having  found  that  the  order  was  within, 

^  O'Connor  v.  Adams,  120  Mass.  427.  the  authority  conferred  on  C,  and  that  it 

The  change  of  a  brakeman  from  a  freight  was  an  unreasonable  one,  that  its  execu- 

train  to  a  passenger  train  does  not  render  tion  was  attended  with  great  danger,  the 

the  master  liable,  since  the  duties  of  the  court  held  that  the  company  must  answer 

two  positions  are  practically  the  same,  and  in  damages  for  the  loss  of   the  child's 

the  new  one  is,  if  anything,  less  hazardous,  limb. 

See  Adkins  o.  Atlanta,  &c.  E.  Co.,   27  *  Flike  «.  Boston,  &c.  R.  Co.,  53N.Y. 

S.  C.  74.                         ^  649  ;  Hayes  v.  Western  E.  Co.,  5  Cush. 

'  In  the  case  of  Railroad  Co.  v.  Fort,  (Mass.)  270  ;  Mad  River  R.  Co.  «.  Barber, 

17   Wall.     U.   S. )    556,    F.,   a.   boy  of  5  Ohio'St.  78  ;  Skipp  v.  Eastern  Counties 

tender  years,  had  been  engaged  to  work  in  Ey.  Co.,  9  Exch.  223. 
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vant  may  fairly  be  said  to  have  assumed  the  risk  incident  thereto.^ 
Consequently,  if  a  railway  company  sends  out  a  train  insufficiently 
equipped  with  brakemen  or  other  hands,  it  is  liable  to  its  employes 
for  any  injury  resulting  therefrom."'' 

Sec.  382.  Duty  of  Company  to  establish  Rules.  —  It  is  the  duty 
of  any  person  or  corporation  engaged  in  a  complex  business  to 
establish  and  enforce  definite  regulations  for  the  prdtection  of  his 
employes ;  and  a  failure  to  adopt  such  rules,  as  well  as  laxity  in 
their  enforcement,  is  regarded  as  negligence.®  Thus,  it  is  the  duty 
of  a  railway  company  to  fix  the  time  for  the  arrival  and  departure 
of  trains ;  and  if  it  sends  out  other  trains,  without  notice  to  the 
employes  likely  to  be  affected  thereby,  it  is  liable  to  them  for  result- 
ing injuries.*  But  where  an  employ^  knows  that  no  suitable  regu- 
lations have  been  adopted,  or  that  a  custom  to  violate  them  has 
grown  up,  by  remaining  in.  the  service,  he  is  regarded  as  waiving 
the  defect,"  and  assuming  the  risk  incident  thereto.^  If  proper  regu- 
lations Jiave  been  established  by  the  company,  it  is  relieved  from 
liability  for  injuries  resulting  from  a  violation  of  the  rules  by  an 
employ^,  when  the  injury, is  the  director  proximate  result  of  such 
violation,  but  not  otherwise.*  Thus,  a  brakeman  has  no  right  of 
action  against  the  company  for  injuries  sustained  while  acting  in 
wilful  disobedience  of  a  rule  of  the  company  prohibiting  flying* 
switches.^    But  a  servant  may  show  that  certain  rules  are  habitually 

1  Mad  River  B.  Co.  v.  Barber,  5  Ohio  under  a  car  while  on  the  track,  and  the 

St.  78.  rule  is  usually  obeyed,  such  employes  have 

'  Flike  V.  Boston,  &o.  E.  Co.,  53  N.  Y.  a  right  to  presume  that  it  has  been  com- 

549.  plied  With.     Luebke  v.  Chicago,  &c.  B. 

»  Vose  V.  Lancashire  By.  Co.,  2  H.  &  Co.,  59  Wis.  127;  15  Am.  &  Eng.  R.  Cas. 

N.  728  ;  Haynes  ■».  East  Tenn.  R.  Co.(  3  183. 

Coldw.  (Tenn.)  222;  Abel u.  President, &c.,         ^  Pord  ».  Fitchbnrg  R.  Co.,  110  Mass. 

103  N.  Y.  581 ;  28  Am.  &  Eng.  B.  Cas.  240  ;  Sprang  v.  N.  Y.  Central  R.  Co.,  58 

497  ;  Sheehan  v.  New  York,  &c.  R.  Co.,  N.  Y.  56  ;  Thomas  v.  Memphis,  &c.  R. 

■  91  N.  Y.  332  ;  12  Am.  &  Eng.  B.  Cas.  Co.,  51  Miss.  637  ;  Gulf,  &c.  R.  Co.  ii. 

235  ;  Lake  Shore,  &c.  B.  Co.  v.  Lavalley,  Ryan,  69  Tex.  665  ;  33  Am.  &  Eng.  R. 

36  Ohio  St.  221 ;   5  Am.  &.  Eng.  R.  Cas.  Cas.   289  ;  Gardner  v.  Michigan,  &e.  g. 

549  ;  Began  v.  St.  Louis,  &c.  £.  Co.,  93  Co.,  58^Mich.  584;  24  Am.  &  Eng.  R.Cas. 

Mo.  348.  435;  Wolsey  v.  Lake  Shore,  &e.  R.  Co.,  38 

*  Haynes    v.   East    Tenn.   E.   Co.,   3  Am.  &  Eng.  B.  Cas.  227  ;  Central  R.  Co., 

Coldw.  (Tenn.)  222.  v.  Mitchell,  63  Ga.  173  ;  Haskin  v.  New 

«  Haskins  v.  Railroad  Co.,   65  Barb.  York,  &c.  B.  Co.,  65  Barb.  (N.  Y.)  129. 
(N.  Y.)  261;  Kroy  w.  Chicago,  &c.  E.  Co.,,         '  Pilkingtoa  v.   Gulf,  &c.  R.  Co.,  70 

32  Iowa,  357  ;  Chicago,  &o.  E.  Co.  v.  Tay-  Tex.  226.'     See  Alexander  v.  Louisville, 

lor,   69  111.  461.     Where  a  rule  of  the  &c.  B.  Co.,  83  Ky.  589 ;   25  Am.  &  Eng. 

company  requires  a  watchman  to  be  sta-  R.  Cas.  458. 
tioned  in  order  to  warn  employ^  at  work 
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violated  by  all  the  employes  ^  with  the  knowledge  of  the  company,^ 
or  that  a  disobediehce  of  the  rules  was  necessary  ia  order  to  accom- 
piish  the  work  assigned  hirn.^  In  a  case  in  New  York  *  the  plain- 
tiff's intestate,  a  brakeman  upon  the  defendant's  railway,  was  killed 
while  riding  upon  the  engine  of  the  train  with  wliich  he  was 
connected,  by  its  being  run  into  by  another  train.  The  printed 
rules  of  the  company  provided  that  no  brakeman  should  be  per- 
mitted to  leave  his  post  or  be  in  a  car  when  the  train  was  moving, 
and  the  conductor  was  required  to  see  that  the  rule  was  enforced. 
The  rules  did  not  define  the  posts  of  brakeraen,  and  no  evidence  on 
that  subject  was  given.  Printed  copies  of  the  rules  were  furnished 
•to  the  engineers  and  conductors,  but  not  to  brakemen..  It  did  not 
appear  that  the  rules  had  ever  been  seen  by  Sprang,  or  that  he  knew 
their  contents.  Evidence  was  offered  on  the  part  of  plaintiff  and 
admitted,  under  exception,  to  show  that  brakemen  frequently  rode 
on  the  engines  of  defendant,  and  that  it  was  the  usual  xjustom  of 
the  head-brakeman ;  and  that  this  had  been  done  with  the  knowl- 
edge of  the  agents  of  the  defendant,  among  others  the  head-conduo^ 
tor,  or  dispatcher  of  freight  trains,  and  the  assistant-superintendent! 
It  was  held  by  the  court  that  the  non-observance  by  the  deceased  of 
rules  of  which  it  did  not  appear  that  he  had  notice  was  not  a  viola- 
•tion  of  duty;  that  it  could  not  be  assumed  without  evidence  that 
his  duty  required  him  to  be  at  all  times  at  the  brake,  or  at  any  par- 
ticular place  upon  the  train,  or  that  to  be  upon  the  engine  in 
accordance  with  a  custom  acquiesced  in  by  his  superiors  was  a 

1  See  note  7,  p.  1759.  ^  forbade  hiiii»  to  do  so,  where  it  was  not 

^  Northern  Pao.  R.  Co.  v.  Nickels,  50  Fed.  possible  to  make  the  coupling  otherwise. 

Bep.  718 ;  1  C.  C.  A.  625  j  Fray  o.  Minneap-  Memphis,  &c.  R.  Co.  ».  Graham,  94  Ala. 

olis,  &c.  R.  Co.,  30  Minn.  234;  Hayes  o.  545.     Though  plaintiff  was   directed  by 

Bush,  &e.  Mfg.  Co.,  41  Hun  (N.  Y.),  407.  the  yard-master  not  to  go  between  the 

«  Thus,  the  violation  by  a  conductor  of  cars,  yet  his  going  there  to  uncouple  them 

a  rule  of  the  company  forbidding  a  "  run-  would  not  make  him  guilty  of  negligence 

ning  switch  "  does  not  preclude  him  from  when  there  was  no  rule  of  the  company 

recovering  against  the  company  for  an  in-  forbidding  it,  and  he  was  acting  under  the 

jury  received  in  making  such  a  switch,  it  direction  of  the  conductor  who  directed 

appearing  this  was  the  only  practicable  him  to  do  so.     Hannah  v.  Connecticut 

way  of  putting  the  cars  on  the  switch  River  R.  Co.,  154  Mass.  529.     A  fireman 

desired,  ayd  that  it  had  been  so  habitually  cannot  be  considered  negligent  because  he 

resorted  to  as  to  raise  the  presumption  that  does  not  endeavor  to  enforce  upon  the  en- 

the  company  was  aware  of  and  approved  gineer  obedience  to  the  regulations  of  the 

it.     Alexander  v.  Louisville,  &c.  R.  Co.,  road.     New  Jersey,  &e.  R.  Co.  v.  Young, 

83  Ky.  590  ;  25  Am.  &  Eng.  R.  Cas.  468.  49  Fed.  Rep.  723  ;  ICC.  A.  428. 
So,  a  brakeman  is  not  guilty  of  negligence         *  Sprang  v.  N.  Y.  Central  B.  Co,,  68 

in  going    between    the   cars  to  make  a  N.  Y.  56. 
coupling,  although  the  company's  rules 
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violation  thereof;  and  that  the  evidence  was  sufficient  to  authorize 
the  submissipn  to  the  jury  of  the  question  whether  deceased  was 
rightfully  upon  the  engine  when  the  accident  happened,  and  to  sus- 
tain a  finding  thereon  in  favor  of  plaintiff. 

It  has  been  said  that  the  burden  rests  upon  the  company  to  show 
that  the  employ^  knew  of  the  existence  and  requiremeiits  of  a  par- 
ticular rule.^  But  if  these  rules  have  been  posted  in  conspicuous 
.places  frequented  by  the  employes,  the  presumption  arises  that  their 
existence  was  known,  and  this  can  only  be  overcome  by  clear  and 
positive  proof.'"^ 

held  that  the  ruling  of  the  judge  was 
wrong,  and  that,  whether  A.  had  just 
cause  for  leaving  his  work  or  not,  and  was 
coming  up  for  a  cause  of  his  own,  still  B. 
was  responsible,  being  bound  to  take  A.  up 
just  as  safely  as  he  let  him  down  ;  and  it 
makes  not  the  slightest  difference  that,  at 
the  time  of  the  accident,  the  serrant  was , 
leaving  his  work  without  lawful  excuse  or 
proper  cause.  See,  similar  in  facts  and  prin- 
ciple, Brydon  V.  Stewart,  2  Maoq.  H.  L.  30, 
In  the  case  of  Kroy  v.  Chicago,  &c.  R. 
Co.,  32  Iowa,  457,  the  plaintiff's  iutestate 
was  aware  of  a  custom  to  which  he  had  con- 
tributed himself,  to  uncouple  cars  while 
in  motion.  It  was  held  that  no  recovery 
could  be  had  for  injurieis  inflicted  in  the 
discharge  of  such  a  duty,  because  he  must 
thereby  be  regarded  as  having  assumed  the 
risk  incident  to  such  customary,  although 
extra-hazardous,  service.  In  Thomas  v. 
Memphis,  R.  Co.,  51  Miss.  637,  the  plain- 
tiff (Thompson)  was  an  engineer  on  the 
defendant's  railroad.  A  rule  of  the  com- 
pany known  to  the  plaintiff  prohibited 
the  running  of  trains  at  a  greater  rate  of 


/ 
1  See  Sprang  v.  N.  Y.  Central  R.  Co.,  58 

N.  y.  56.  Where  it  is  not  shown,  either 
conclusively  or  presumptively,  that  the 
deceased  employe  had  knowledge  of  cer- 
tain rules,  there  is  no  error'  in  excluding 
evidence  of  them.  Atchison,  &c.  B.  Co. 
V.  Plunkett,  25  Kan.  188  ;  2  Am.  &  Eng. 
K.  Cas.  127.  And  a  plea  which  sets  up 
the  violation  of  a  rule  as  contributory  neg- 
ligence is  demurrable  if  it  fails  to  aver  a 
kn$>wledge  of  the  regulation.  Memphis, 
&c.  R.  Co.  V.  Graham,  94  Ala.  545.  See 
also  Mackey  v.  Baltimoi-e,  &c.  R.  Co. ,  19 
D.  C.  282.  "The  master  is  not  exempt 
from  hability  by  mere  reason  of  the  fact 
that  the  servant  was  at  the  time  of  the 
accident  lestving  his  work  without  lawful 
excuse.  Thus,  in  Marshall  v.  Stewart,  83 
Eiig.  Law  &  £q.  1,  the  plaintiff,  a  .miner 
employed  to  wqrk  in  the  mine  of  B.,  went 
down,  as  usual,  to  his  day's  work,  but  he 
and  the  other  miners,  after  working  a  short 
time,  held  a  meeting  amongst  themselves 
to  discuss  certain  supposed  grievances,  and 
they  resolved,  before  working  further,  to 


come  np  from  the  pit  at  twelve  o'clock,  the 
usual  hour  for  their  coming  up  being  five  speed  than  seven  miles  an  hour  when  ap- 
o'clook,  and  go  in  a  body  to  represent  preaching  for  the  purpose  of  running  on  to 
their  grievances  to  B.'s  manager.  While  so  a  switch.  On  the  occasion  when  the  in- 
coming up,  A.  was  killed  by  a  stone  which  jury  was  received,  the  plaintiff  was  running 
fell  from  the  top  of  the  shaft,  the  planking  his  train  at  the  rate  of  ten  miles  an  hour. 


there  being  in  an  unsafe  state.  A 's  repre- 
sentatives brought  an  action  of  damages 
against  B.,  and  the  judge  told  the  jury  that 
B.  was  not  responsible  for  the  accident,  ir 
A.  was  at  the  tinie  leaving  his  work  with- 
out proper  cause  and  for  a  purjtose  of  his 
own.  The  jury  found  that  A.  was  leaving 
his  work  without  proper  cause,  but  that  he 
was  killed  owing  to  the' unsafe  state  of  the 
planking  at  the  mouth  of  the  pit.     It  was 


and  the  jury  found  that  this  contributed 
to  the  injury.  The  court  held  that  how- 
ever defective  the  track  or  other  imple- 
ments of  the  road  might  be,  the  defendant 
by  violating  the  rule  having  contributed 
to  the  injury,  no  recovery  could  be  had. 

2  Lacroy  v.  New  York,  &c.  E.  Co.,  132 
N.  Y.  570  ;  Pilkinton  v.  Gulf,  &c.  R.  Co., 
70  Tex.  226;  Baltimore,  &o.  R.  Co.  v.Kean, 
65  Md.  394;  28  Am.  &  Eng.  R.  Cas.  580i 
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Sec.  383.     Using  Machinery  Improperly,  or  for  Improper  Purpose. 

—  Where  a  servant  uses  machinery  or  appliances  for  a  purpose  for 
which  they  were  not  intended  by  the  master,  no  recovery  can  be 
had  for  injuries  resulting  therefrom,  however  defective  such  appli- 
ances may  be;  for,  in  the  language  of  Hoae,  J.,^"lt  is  their  own 
fault  or  foUy  if  harm  comes  to  them."  Thus,  if  a  servant,  directed* 
to  carry  materials  frem  one  part  of  a  building  to  another  in  basket?, 
should  perform  the  service  by  using  a  defective  elevator,^  or  if  a  ser- 
vant who  has  been  provided  with  proper  and  safe  appliances  should 
neglect  to  use  them,  the  master  cannot  be  made  to  respond  in  dam- 
ages, for  they  result  from  His  own  fault  and  folly ; »  or  if  the  macbinay ; 
is  defective,  and  the  injury  results  from  the  failure  of  a  fellow-ser- 
vant toobey  instructions  as  to  the  method  of  using  the  machine,  and 
the  injury  would  not  have  resulted  except  for  such  neglect,  the  mas- 
ter is  not  answerable.*  So  when  an  injury  arises  from  the  servant's^ 
disobedience  of  a  positive  order  of  the  master,  and  such  disobedience 
is  the  promoting  cause  of  the  injury,  no  recovery  can  be  had.* 

Sec.  384.  Master's  Exemption  extends  only  to  Time  of  Actual 
Service.  —  The  master  is  only  exempted  from  liability  when  the 
servant  is  actually  engaged  in  the  service.  If  his  time  is  his  own 
when  the  injury  occurs,  and  he  is  not  at  fault,  he  is  entitled  to  re- 
cover in  a  case  where  any  stranger  could  recover.*  When  the  ser- 
vant's day's  wotk  is  ended  and  he  has  left  his  place  of  work,  the 

1  Felch  V.  Allen,  98  Mass.  573;  Durgin  he  stands  in  Ihe  same  relation  as  any  dti- 

V.  Munson,  9  Allen  (Mass.),  396.  zen,  and  the  same  rule  of  liability  attaches 

*  Felch  V.  Allen,  ante,  for  injuries  received  by  him,  even  though 

*  Griffiths  V.  Gidlow,  8  H.  &  N.  648.  through  the  acts  of  fellow-servants.    ThiB 

*  Durgin  v.  Munson,  9  Allen  (Mass.),  relation  of  fellow-servants  only  exists dor- 
396  ;  85  Am.  Dec.  770.  ing  the  period  when  each  is  subject  to  the 

'  Frazer  v.  Younger,  5  Ct.  of  Sess.  (Sc. )  control  of  the  master,  and  does  not  apply 

(3d  series)  861.  when  the  day's  work  is  over.    Baird  v. 

«  Washburn  v.  Nashville,  &c.  R.  Co.,  Pettit,  70  Penn.  St.  477.     If  the  servant, 

3  Heail  (Tenn.),  638.    The  plaintiff,  who  at  the  time  when  the  injury  is  received,  is 

was  in  the  defendant's  employ,  was  ab-  not  subject  to  the  master's  control,  as,  if  he 

sent  from  his  work  without  leave,  and  was  is  off  service  at  the  time,  he  stands  in  the 

riding  upon  another  train.  He  was  an  engi-  same  relation  to  the  master  as  any  strangle 

neer  upon  the  road,  and  owing  to  a  break  does,  and  the  same  rule  of  liability  at- 

upon  the  road  his  engine  was  lying  idle,  and  taches  in  his  favor  as  exists  in  favor  of  IH^ 

he  got  upon  the  train  in  question  and  was  stranger,  —  as,  if  a  servant  at  such  a  time 

riding /ree  in  the  baggage-car  when,  owing  is  injured  by  the  negligent  operation  of  a 

to  the  gross  negligence  of  the  superintend-  train  upon  which  he  is  riding,  or  other- 

ent,  a  collision  occurred,  and  the  plaintiff  wise,  he  being  free  from  fault.  AldebsoU, 

was  injured.    The  court  held  when  the  ser-  B.,  in  Hutchinson  v.  Railway  Co.,  5  Gs^ 

vant's  day's  work  has  ceased  and  he  has  358. 
left  the  shop  or  place  where  he  is  employed, 
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relation  of  master  and  servant  ceases  for  the  time  being,  and  he 
stands  to  the  master  in  the  same  relation  as  any  other  citizen ;  ^  and 
whether  the  relation  in  fact  existed  when  the  injury  was  received  is 
a  question  for  the  jury.*  In  this  case  the  plaintiff  was  employed  to 
assist  in  loading  a  boat,  and  worked  about  two  hours  and  a  half,  wh^n 
his  labor  was  completed,  and  he  was  told  to  go  to  the  office  on  the 
boat  and  get  his  pay/  He  was  paid,  and  while  leaving  the  boat  the 
boat-hands  pulled  the  plank  in  before  he  got  ashore,  whereby  he 
was  thrown  against  the  dock  and  so  injured  that  he  died  from  the 
effects  thereof.  The  question  as  to  whether  the  relation  of  master- 
and  servant  had  ceased  when  the  injury  was  inflicted  was  left  to  the 
jury,  and  the  Supreme  Court  held  that  there  was  no  error  in  that  re-i 
spect.  Davis,  J.,  in  a  very  able  opinion,  said :  "  It  is  said  that  it 
was  the  province  of  the  court,  and  not  the  juiy,  to  determine  the  point 
ckf  time  at  which  the  service  was  ended .;  that  as  the  facts  were  un- 
disputed it  was  a  question  of  law,  and  the  court  should  have  told  the 
jury  the  relation  of  master  and  servant  subsisted  when  tlie  accident, 
happened.  We  do  not  think  so."  It  will  be  observed  that  this  case 
differs  in  its  features  from  any  of  the  other  cases  referred  to,  because 
in  this  case  the  servant  had  entirely  completed  his  term  of  service, 
and  had  been  paid  off;  while  in  the  English  case  cited,^  and  all  the 
other  cases  in'  which  this  question  has  been  discussed,  the  tiw,e  of 
service  was  not  ended,  and  the  relation  at  best  could  only  technically 
be  said  to  be  ended.  In  this  case,  it  would  seem  that  if  the  court 
was  to  be  called  upon  to  decide  the  question  as  a  matter  of  law,  it 
would,  upon  principle,  be  compelled  to  hold  that  the  relation  had 
ceased ;  as  all  control  or  right  of  control  over  him,  as  well  as  all 
duties  as  a  master  towards  him  ceased  when  he  was  paid  off,  and 
from  that  time  until  he  left  the  boat  he  stood  in  the  same  relation 
to  the  master  as  any  other  person  who  was  upon  the  boat  by  his 
invitation;*  nor -does  it  extend  to  prevent  a  recovery  for  injuries 
received  by  members  of  the  servant's  family,  as  his  wife.^ 

Sec.  385.  Receiver  of  Railway  liable  as  Master.  —  A  receiver  op- 
erating a  railroad  is  answerable  in  his  official  capacity  for  an  injury 
resulting  from  his  personal  negligence,  defective  machinery,  or  negli- 
gence of  co-servants,  in  all  cases  where  the  railroad  company  itself, 

1  Baird  v.  Pettit,  70  Penn.  St.  477.       "        *  Tunney  v.  Midland  Railway  Co.,  L. 

'  Packet  Co.  v.  McCue,  17  Wall.  (U.S.)  E.  1  0.  P.  86. 
SOS.  '  Gannon  v.  Housatonic   B.  Co.,  112 

«  Tanney  v.  Midland  Ey.  Co,,  L.  E.  1  Mass.  234  ;  17  Am.  Eep.  82. 
0.  P.  86. 
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if  operating  the  road,  would  be  liable.  He  acquires  no  immunity 
therefrom  by  reason  of  his  being  an  of&cer  of  the  court.^  But  the 
receiver  is  not  personally  liable.  He  can  only  be  held  to  the  extent 
of  the  property  in  his  hands  with  which  to  respond  to  judgments.^ 

Sec  386.  What  the  Servant  must  establish.  —  The  servant,  in 
order  to  recover  for  defects  in  the  appliances  of  the  business,  is  called 
upon  to  establish  three  propositions  :  — 

1.  That  the  appliance  was  defective. 

2.  That  the  master  had  notice  thereof,  or  knowledge,  or  oiight 
to  have  had. 

3.  That  the  servant  did  not  hnow  of  the  defect,  and  had  not  equal 
means  of  knowing  with  the  master.^ 

If  the  injury  results  from  the, direct  act  or  neglect  of  the  master, 
he  is  liable  to  his  servant,  the  same  as  he  would  be  to  any  person,* 
as,  where  the  servant  is  in  the  employ  of  a  contractor,  and  an  injury 
results  from  the  neglect  of  some  duty  on  the  part  of  the  contractee,^ 

1  Blumenthal  ».  Brainerd,  38  Vt.  402  ; 
Sprague  v.  Smith,  29  id.  421  ;  Meara  v. 
Holbrook  et  al.,  20  Ohio  St.  137  ;  5  Am. 
Rep.  633  ;  Mersey  Docks  v.  Gibbs,  11  H. 
L.  Cas.  686  ;  Ohrby  v.  Eyde  Comm'rs,  5 
R.  &  S.  743 ;  Whitehouse  v.  Fellows,  10 
C.  B.  N.  8.  765  ;  Ruck  v.  Williams,  3  H. 
&  N.  308  ;  Paige  v.  Smith,  99  Mass.  395. 

"  Mersey  Docks  Co.  v.  Gibbs,  11  H. 
L.  Oas.  686  ;  Enck  v.  Williams,  3  H.  & 
N.  308  ;  Meara  v.  Holbrook  et  al.,  20 
Ohio  St.  137  ;  5  Am.  Bep.  633.  A 
receiver  is  not  personally  liable  for  the 
torts  of  his  employes  ;  it  is  only  when  he 
commits  the  wrong  himself  that  he  is  per- 
sonally liable.  Were  he  so  liable  few  men 
would  take  the  responsibility  of  such  a 
trust  ;  it  is  only  when  he  himself  commits 
the  wrong  that  he  is  held  personally  liable. 
The  proceeding  against  him  as  receiver  for 
the  wrongs  of  his  employes  is  in  the  nature 
of  a  proceeding  in  rem,  and  renders  the 
property  ih  his  hands  as  such  liable  for 
compensation  for  such  injuries.  Meara  w. 
Holbrook,  20  Ohio  St.  187 ;  Klein  v. 
Jewett,  26  N.  J.  Eq.  474  ;  Jordan  v.  Wells, 
3  Woods  (U.  S.),  527  ;  Kenhedy  «.  Indian- 
apolis, &c.  B.  Co.,  11  Cent.  Law  .Tour.  89. 
The  railroad  company  is  not  liable  for  the 
injuries  complained  of  in  the  bill  for  the 
reason  that  they  were  committed  while  it 
was  out  of  possession  of  the  property  and 
had  no  control  over  it.    This  conclusion  is 


sustained  by  principle  and  authority. 
Ohio,  &c.  B.  Co.  ».  Davis,  23  Ind.  560 ; 
Bell  V.  Indianapolis,  &c.  B.  Co.,  53  id.  57 ; 
Metz  V.  Buffalo,  &c.  E.  Co.,  58  N.  Y.  61 ; 
Eogers  v.  Mobile,  &o.  E.  Co.,  17  Cent  L. 
Jour.  290  ;  Meara  v.  Holbrook,  20  Ohio 
St.  157 ;  Davis-  v.  Duncan,  19  Fed.  Rep. 

'  Malone  v.  Hawley,  46  Cal.  409 ;  Bax- 
ter V.  Roberts,  44  id.  187  ;  13  Am.  Rep. 
160  ;  Sizer  ■».  Syracuse  R.  Co.,  7  Lans. 
(N.  Y.)  67  ;  Strahlendorf  w.  Rosenthal,  30 
Wis.  674  ;  Haskin  v.  Railroad  Co,,  65 
Barb.  (N.  Y. )  129  ;  Spelman  v.  Fisher 
Iron  Co.,  56  Barb. (N.  Y.)  151.  In  Davies 
V.  England,  10  Jurist,  n.  s.  1235,  the 
plaintiff  was  employed  to  cut  up  the  far- 
casses  of  cattle.  He  did  not  know,  but 
the  defendants  did,  that  he  would  expose 
himself  to  danger  on  account  of  the  dis- 
eased meat,  and  he  was  injured  from  that 
cause.  It  was  held  that  the  defendants 
were  bound  to  warn  him  of  the  danger,  and, 
having  failed  to  do  so,  were  liable  for  the 
consequences.  See  the  text  quoted  with 
approval  in  Norfolk,  &o.  E.  Co.  v.  Jackson, 
85  Va.  492. 

*  Perry  v.  Ricketts,  55  111.  234 ; 
Horner  o.  Nicholson,  56  Mo.  220 ;  Sizer 
B.  Syracuse  R.  Co.,  7  Lans.  (N.  Y.)  67  ; 
Johnson  v.  Brnner,  61  Penn.  St.  58. 

*  Coughtry  v.  Glove  Woollen  Co.,  66 
N.  Y.  124. 
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or  from  his  personal  interference  with  the  work.^  But  in  order  to 
entitle  him  to  a  recovery,  he  must  show  "that  he  himself  was  in  the 
exercise  of  due  care,  and  that  the  injury  resulted  in  spite  of  such 
care  oh  his  part.^ 

Sec.  387.  How  Master  may  relieve  himself  from  Liability.  — The 
company  is  exonerated  from  all  liability  by  providing  proper  equip- 
ments and,  appliances,  and  exercising'  ordinary  care  to  keep  its  road 
and  machinery  in  safe  and  proper  order,  and  by  giving  the  servant 
express  notice  of  the  risks  incident,  to  the  service,  and  withholding 
any  assurance  that  the-  risks  will  be  lessened.^  For  when  the 
servant  has  notice  of  the  risk  he  cannot  recover,  except  upon  proof  of 
the  company's  breach  of  duty.*  But  in  the  latter  case,  if  the  defects 
or  risks  are  increased  without  the  knowledge  of  the  servant,  —  as,  if 
the  master  negligently  omits  to  make  repairs  that  become  necessary 
after  the  servant  enters  upon  the  service,  and  the  injury  falls  within 
a  class  not  embraced  in  or  covered  by  the  notice  or  warning,  —  the 
master  may  be  held  chargeable  therefor ;  as  the  servant  can  only  be 
regarded  as  having  assumed  those  risks  of  which  he  had  knowledge, 
or  as  a  reasonable  man  ought  to  have  known.  The  rule  was  aptly, 
expressed  by  Cockburn,  C.  J.,^  thus  :  "  Where  a  servant  is  employed 
upon  machinery  from  the  use  of  which  danger  may  arise,  it  is  the 
duty  of  the  master  to  take  due  care,  and  to  use  all  reasonable  means 
to  guard  against  and  prevent  any  defects  from  whiclf  increased  and 
unnecessary  danger  may  occur." 

Contracts  by  which  a  master  stipulates  that  he  shall  be  exempt 
from  all  liability  for  injuries  sustained  by  the  servant  are  utterly 
Void,  in  so  far  as  they  relate  to  injuries  resulting  from  the  master's 

1  In  Horner  v.  Nicholson,  56  Mo.  220,  could  not  recover.    Gibaon  v.  Erie  E.  Co., 

the  defendant,  a  builder,  by  reason  of  his  63  N.  Y.  449. 

unskilful  or  negligent  arrangement  of  the         '  Bnzzell  v.  Laconia  Mfg.  Co.,  48  Me. 

work  of  altering  the  wall  of  an  old  build-  113  ;  Frazier  v.  Pennsylvania  R.  Co.,  38 

ing,  was  held  chargeable  to  the  servant  of  Penn.    St.    104  ;    Mad    River  R.   Co.   ». 

a  contractor  engaged  upon  the  work,  for  Barber,  5  Ohio  St.  541  ;  Senior  v.  Ward,  1 

injuries  resulting  to  him  while  pursuing  £1.  &  El.  386  ;  102  E.  C.  L.  383  ;  Loonam 

the  work  according  to  the    defendant's  v.  Brockway,  28  How.  Pr.  (N.  Y.)  472. 
plans.  *  Central  R.  Co.  v.  Grant,  46  Ga.  417, ; 

'^  Owen  V.  N.  Y.  Central  R.  Co.,  1  Meara  w.   Holbrook,    29  Ohio  St.   137  ; 

Lahs.  (N.  Y.)  108.     The  plaintiff  was  Harrison  v.  Central  R.  Co.,  81  N.  J.  L. 

injured  while  in  the  discharge  of  his  duties  293 ;  Pittsbiirgh,  &c.  R.  Co.  v.  Devinney, 

as  brakeman,  upon  the  top  of  a  freight-  17  Ohio  St.  197 ;  Honner  ».  111.  Central 

car,  by  coming  in  collision  with  the  top  of  R.  Co.,  15  111.  550  ;  Chicago,  &o.  R.  Qo. 

a  bridge.    It  appeared  that  he  knew  of  the  v.  Murphy,  53  111.  839  ;  Farwell  ti.  Boston, 

bridge,  and  might  have  avoided  the  injury  &c.  R.  Co.,  4  Met.  (Mass.)  49. 
by  stooping  a  little.    It  was  held  that  he         »  Clark  ».  Holmes,  7  H.  &  N.  944. 
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negligence/  and  since  he  is  liable  in  any  event  only  for  injuries  result- 
ing from  his  negligence,  sudh  contracts  are  practically  ineffectual  for 
any  purpose.  The  policy  of  the  law  is  always  opposed  to  contracts  by 
which  railroad  or  other  companies  seek  to  exempt  themselves  from 
liability  for  the  consequence  of  their  negligence,  and  while  such  con- 
tracts are  upheld  in  one  or  two  jurisdictions,  they  are  opposed  to  all 
principle  and  the  great  weight  of  authority.^ 

Compromises  made  by  the  company  with  the  injured  employ^, 
whereby  the  latter,  in  consideration  of  a  certain  sum,  agrees  to  release 
the  company  from  all  liability  to  him,  may  be  upheld  where  they  are 
perfectly  free  from  fraud  or  deceit.  But  the  courts  always  scrutinize 
such  agreements  very  closely,  and  if  the  amount  of  the  consideration, 
or  the  general  character  of  the  transaction,  indicate  anything  ap- 
proaching imposition  or  fraud,  it  will  be  set  aside.*    As  a  matter  of 


1  Lake  Shore,  K.  Co.  {sub  nam.  Rail- 
way Co.)  V.  Spangler,  44  Ohio  St.  471  ; 
68  Am.  Rep.  833  ;  28  Am.  &  Eng.  R.  Oas. 
819  ;  Little  Rock,  &c.  R.  Co.  v.  Eubank^, 
48  Ark.  460  ;  Kansas,  &c.  K.  Co.  v.  Peary, 
29  Kan.  169  ;  44  Am.  Rep.  630 ;  11  Am. 
&  Eng.  R.  Gas.  260;  Willis  v.  Grand 
Trunk  R.  Co.,  62  Me.  488 ;  Roesner  v. 
Hermann,  10  Bisa.  (U.  S.)  486;  8  Fed. 
Rep.  782.  Nevertheless  such  contracts 
have  been  upheld  an  Georgia  except  sn  to 
injuries  resulting  from  the  "  criminal 
neglect"  of  the  company.  Western,  &c. 
R.  Co.  V.  Bishop,  50  Ga.  465  ;  Western, 
&c.  R.  Co.  V.  Strong,  52  Ga.  461 ;  Gallo- 
way V.  Western,  &c.  R.  Co.,  57  Ga.  512. 
It  does  not  appear  that  there  is  any  force 
in  the  reasoning  adopted  in  these  cases  in 
upholding  such  a  contract,  and  it  may  be 
questioned  whether  they  will  be  followed. 
Still  it  must  be  conceded  that  the  ruling 
of  the  Georgia  Court  has  the  apparent  sup- 
jport  of  the  court  of  the  Queen's  Bench. 
See  Griffiths  v.  Earl  of  Dudley,  9  Q.  B. 
D.  863.  And  in  the  case  of  Western,  &c. 
R.  Co,  V.  Bishop,  50  Ga.  465,  McCoy,  J., 
speaking  for  the  court,  was  careful  to  say  : 
"We  do  not  say  that  the  employer  and 
employ^  may  make  any  contract.  We 
simply  insist  that  they  stand  on  the  same 
footing  as  other  people.  Ko  man  ma}* 
contract  contrary  to  law,  or  contrary  to 
public  policy  or  good  morals,  and  this  is 
just  as  true  of  merchants,  lawyers,  and 
dbctors,  of  buyers  and  sellers,  and  bailors 


and  bailees,  as  of  employers  and  employes." 
But  no  proposition  is  better  supported 
than  that  no  person  or  corporation  can 
contract  in  advance  that  he  or  it  shall  not 
be  liable  for  the  consequences  of  his  own 
wrong-doing. 

In  the  case  of  Lake  Shore,  &c.  B.  Co. 
V.  Spangler,  44  Ohio  St.  471 ;  28  Am.  k 
Eng.  R.  Cas.  321,  the"  contention  of  the 
company  was  that  "a  rule  [or  contract] 
absolving  the  company  from  liability  to 
the  brakemen  for  the  negligence  of  the 
conductor  may  operate  to  constitute  the 
brakemen  a  sort  of  police,  may  induce 
them  to  be  more  watchful,  and  report  to 
their  superiors  the  delinquencies  of  the 
conductor,  and  if  they  are  unwilling  to  do 
this,  they,  and  not  the  company,  should 
suffer  the  consequences.  A  rule  of  this 
kind  is  calculated,  also,  to  better  protect 
the  public  against  injuries  to  merchandise 
in  course  of  transportation,  by  promoting 
greater  diligence  and  watchfulness  on  the 
part  of  the  brakemen  employed  upon  the 
trains."  But  the  court  considered  that 
such  a  view  was  not  tenable,  and  held  the 
company  liable  notwithstanding  the  con- 
tract of  exemption. 

"  Lake  Shore,  &o.  B.  Co.  v.  Spangler, 
44  Ohio  St,  471  ;  58  Am.  Rep.  888 ;  58 
Am.  &  Eng.  B.  Cas.  819  ;  Railroad  Co. ». 
Lockwood,  17  Wall.  (U.  S.)  867.  See 
ante,  §  365  ;  post,  §§  406,  425. 

'  111.  Central  R.  Co.  v.  Welch,  62  111. 
183  ;  Chicago,  &c.  R.  Co.  ».  Doyle,  18 
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course,  however,  the  employ^  cannot  ask  to  have  the  compromise  set 
aside  when  he  has  squandered  the  consideration  paid  him  and  is  un- 
able or  refuses  to  return  it.^ 


Kan.  68;  Wallace  v.  Chicago,  &c.  E/Co., 
67  Iowa,'547  ;  Sohultz  v.  Chicago,  &c.  R. 
Co.,  44  Wis.  638.  See  also  O'Neil  v.  Lake 
Superior  Iron  Co.,  63  Mich.  690  (fund  for 


benefit  of  employ^  —  release  of  company's 
liability  in  consideration  therefor); 

1  Stewart  v.  Houston,  &c.  R.  Co.,  62 
Tex.  246. 


VOL.  III.  — 13 


1768 


FELL0"W-SERVANT8. 


[chap.  xxw. 


CHAPTER  XXIV. 

Fellow-Servants. 


Sec.  388.   Fellpw-servants,  who  are. 

389.  Duty  of  Master  as  to  Selection 

of  Servants. 

390.  Master  does  not  warrant  Ser- 

vants' Competency. 

391.  Degree  of  Care  required  of  the 

Master. 

Law  presumes  the  Master  has 
performed  his  Duty. 

Negligence  in  Hiring  or  Retain- 
ing must  be  proved. 

When  Master  is  affected  with 
Notice  of  Incompetency. 

Rule  when  Servant  knows  of 
Co-servant's  Incompetency. 


392. 


393. 


395. 


Sec.  396.  Incompetency  of  the  Servant, 
and  Negligence  of  the  Master 
must  be  Shown. 

397.  Difference  ia  Grade  or  Class 

of  Service  does  not  affect 
the  Matter. 

398.  Where  Machinery  is  Defective, 

but  Promoting  Cause  of  In- 
jury is  Negligence  of  Co- 
servant. 

899.  Status  of  Persons  Volunteering 
Assistaiice. 

399  a.  Where  Offending  Servant  rep- 
resents the  Master. 


Sec.  388.  Peiiow-aervants,  who  are.  —  The  true  test  of  fellow- 
service  is  community  in  that  which  is  the  test  of  service,  —  which 
is,  subjection  to  control  and  direction  hy  the  same  common  master  in 
the  same  common  pursuit.''-  If  servants  are  employed  and  paid  by  the 


1  Sadler  v.  Henlock,  4  E.  &  B.  576 ; 
Abrahams  v.  Reynolds,  5  H,  &  N.  140  ; 
Murphy  v.  Caralli,  3  H.  &  C.  462  ;  Coul- 
ter V.  Board  of  Education,  4  Hun  (N.  Y.), 
469  ;  Wright  v.  N.  Y.  Central  R.  R.  Co., 
25  N.  Y.  562 ;  Brickner  v.  N.  Y.  Central 
R.  R.  Co.,  49  N.  Y.  672  ;  Coon  v.  Syra- 
cuse,  &o.  R.  R.  Co.,  5  N.  Y.  492  ;  War- 
'ner  v.  Erie  R.  R.  Co.,  39  N.  Y.  468; 
Wonder  v.  Baltimore,  &c.  R.  R.  Co.,  32 
Md.  411  ;  Columbus,  &c.  R.  R.  Co.  u. 
Arnold,  31  Ind.  174 ;  Bkke  v.  Maine 
Central  R.  R.  Co.,  70  Me.  60  ;  Morgan  v. 
Vale  of  Neath  Ry.  Co.,  L.  R.  1  Q.  B.  149  ; 
Charles  v.  Taylor,  L.  R.  3  C.  P.  Div.  492; 
Lovell  V.  Howell,  L.  R.  1  C.  P.  Div.  161; 
Yoger  II.  Atlantic,  &c.  R.  R.  Co.,  4  Hughes 
(tr.  8.  C.  C),  192  ;  Graville  v.  Minneap- 
olis, &a.  R.  R.Co.,  3  MeCrary  (U.  S.  C.  C), 
352  ;  Buckley  v.  Gould,  14  Fed.  Rep.  833; 
McDermott  v.  Boston,  133  Mass.  849  ; 
Flynn  v.  Salem,  134  Mass.  361 ;  McDon- 


ald V.  Eagle,  &e.  Mfg.  Co.,  67  Ga.  761 ; 
68  id.  839 ;  Chicago,  &o.  R.  R.  Co.  v. 
Doyle,  60  Miss.  977  ;  Hoke  v.  St.  Louis, 
&c.  R.  R.  Co.,  11  Mo.  App.  574 ;  Nash- 
ville, &c.  R.  R.  Co.  V.  Wheless,  10  Lea 
(Tenn. ),  741  ;  Helfrich  v.  Williams,  84 
Ind.  553;  Collins  i».  St.  Paul,  &o.  R.  R.Co., 
30  Minn.  81 ;  Hath  v.  Peters,  55  Wis.  405; 
Dwyer  v.  Am.  Express  Co.,  55  Wis.  453 ; 
Greenwood  v,  Marquette,  &c.  R.  R.  Co., 
49  Mich.  197  ;  Chicago,  &c.  R.  R.  Co.  «. 
Simmons,  11  111.  App.  147  ;  Chicago,  &c. 
R.  R.  Co.  V.  Bragonier,  11  111.  App.  516 ; 
Pittsburgh,  &c.  R.  R.  Co.  v.  Rann^,  87 
Ohio  St.  665  ;  Robertson  v.  Terre  Haute,, 
&c.  R.  R.  Co.,  78  Ind.  77  ;  41  Am.  Rep. 
552  ;  Howland  v.  Milwaukee,  &o.  R.  R' 
Co.,  54  Wis.  226  ;  Brown  v.  Winona,  &o. 
R.  R.  Co.,  27  Minn.  162;  38  Am.  Rep. 
285  ;  Smith  v.  Potter,  48  Mich.  258 ;  41 
Am.  Rep.  161 ;  Stringham  v.  Stewart,  27 
Hun  (N.  Y.),  562  ;  Marven  v.  MuUer,  25 
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same  master,  and  their  duties  are  SAieh  as  to  bring  them  into  such  a 
relation  that  the  uegligeaiee  of  the  one  in  doing  his  work  may  in- 
jure the  other  in  the  performance  of  his,  then  they  are  engaged  in 
the  same,  common  pursuit ;  aad  -being  subject  to  the  same  control, 
they  are  fellow-servants  within  the  rule  as  adopted  in  most  of  the 
cases  in  this  country  and  in,  England ;  and  each,  by  entering  the  ser- 
vice, is  regarded  as,  assuming  the  risks  incident  to  the  negligence  of 
the  other.''   "  In  order  to  constitute  fellow-laborers,"  said  Lord  Cran- 


Hun  (N.  Y.),  163  ;  Harvey  v.  N.  Y.  Ceti- 
tral  R.  E.  Co.,  88  N.  Y.  481  ;  SiEurpHy 
V.  Boston,  &e.  E.,  E.  Co.,  88,  N.  Y.  146  ; 
42  Am.  Eep.  240  ;  Slater  v.  Jewett,  85 
N.  Y.  61  ;.  39  Ajn.  Eep.  627  ;  McCasker 
V.  Long  Island  R.  E.  Co.,  84  N.  Y.  77  ; 
.Walker  v.  Boston,  &c.  B,.  K.  Co.,  128 
Mass.  8;  Kelly  v.  Boston  Lead  Co.,  128 
Mass.  456  ;  Crispin  v.  Babbitt,  81  N.  Y. 
516 ;  37  Am'.  Eep.  521  ;  Gibson  v.  North- 
enl  Central  B-  K.  Co.,  22  Hiin  (N.  Y.), 
289 ;  Dana  v.  N.  Y.  Central  E.  E.  Co.,  23 
Hun  (N.Y.),  473;  Cowles  ».  Eiclimond, 
&c.  E.  E.  Co.,  84  N.  C.'309  ;  37  Am.  Eep.- 
309;  37  Am.  Eep.  620 ;  Peterson  *!.  Whiter 
breast,  fe.  Coal  Co.,  50  Iowa,  673;  Chi- 
cago, &c.  E.  E.  Co.  V.  Scheuring,  4  111. 
App.  533  ;  McAndrews  b.  Burns,  39  N.  J. 
L.  117  ;  Mullan  ■»..  Phila.,,  &e.  S.  S.  Co., 
78Penn.  St.  25;  Man-viBew.  Cleveland,  &c, 
E..  E.  Co.,  U  Ohio  St.  417  ;  Chicago,  &c. 
E.  E.  Co.  V.  Murphy,  53  111.  336  ;  Valtez 
V.  Ohio,  &c.  E.  R.  Co.,  85  111.  500  ;  Cum- 
berland, &c.  E.,  E.  Co.  ».  State,  44  Md. 
283  ;  Chicago,  &c.  R.  R.  Co.  u.  Moranda, 
93  IlL  302  ;  Swainson  v.  North  Eastern 
By.  Co.,  L.  E.  3  Exohq.  Div.  341  ;  Bar- 
tonshill  Coal  Co.  v.  Reid,  3  Macq.  266  ; 
Baldt  V.  TS.  Y.  Central  E.  B.  Co.,  IS  N.  Y. 
432 ;  McGowan  v.  St.  Louis,  &«.  E.  E.  Co., 
61  Mo.  628  ;  Besel  v.  N.,  Y.  Central  E.  E. 
Co.,  70  N.  Y.  171  ;  Whaajan  ®.  Mad  River 
fe..  E.  E.  Co.,  8  Ohio  St.  249 ;  Hanrathy 
V.  Northern  Central  E.  E.  Co.,  46  Md. 
280  ;  Weger  v.  Penn.  E.  E.  Co.,  55  Peni»,, 
St.  460 ;  Wilson  v.  Madison,  &e.  E.  R, 
Co.,  18  Ind.  226 ;  Sammon  v.  N.  Y.  &, 
Hailem  E.  E.  Co.,  62  N.  Y.  251  ;  Illinois 
'  Central  R.  E.  Co..  v.  Keen,  72  III.  512 ; 
Columbus,  &c.  E.  E.  Co.  v.  Troeseh,  68  111. 
545  ;  Sherman  v.  Eoohester,  &c.  E.  R.  Co., 
17  N.  Y.  153  ;  Pittsburgh,  &c.  E.  R.  Co. 
V,  Lewis,  33  Ohio  St.  196  ;  Eagsdale  v. 


Memphis,  &o.  R.  R.  Co.,  3  Baxt.  (Teun.) 
426  ;  Mobile,  &c.  R.  E.  Co.  v.  Smith,  59 
Ala.  545  ;.  Finney  i).  Boston,  &;.  R.  R.  Co., 
52  N.  Y.  632;  Slattexy  v.  Toledo,  &e. 
E.  E.  Co.,  23  Ind.  81  ;  Hoffiiagle  v.  N.  Y. 
Central,  &c.'  R.  R.  Co.,  53  N.  Y.  608  ; 
Foster  v.  Minnesota,  &e.  E.  R.  Co.,  14 
Minn.  360  ;,  O'Connell  v.  Baltimore,  &c. 
E.  E.  Co.,  20  Md.  212;  Hod'gkins  v. 
Eastern  E.  B.  Co.,  119  Mass.  419  ;  Rose 
U.Boston,  &c..  R;R.  Co.,' 68  N.  Y.  217  ; 
Drymala  v.  Thompson,  26  Minn.  40  ;  Chi- 
cago, &o.  E.  R.  Co.  V.  Rush,  84  III.  570  ; 
Cooper  V.  Milwaukee,  &c.  E.  E.  Co.,  23 
Wis.  638;  Zeigler «.  Day,  123  Mass.,  152; 
Gallagher  v.  Piper,  16  C-  B.  (n.  s.)  669. 
But  in  Illinois  this  test  of  fellow-service  is 
not  adopted,  and  the  question  is  made,  to 
depend  upon  the  circumstance  whether 
they  are  engaged  in  the  same  department 
of  service.  Holton  v.  Daly,  4  111.  App. 
25.  In  Chicago,  &e.  R.  R.'  Co.  v.  Mov 
landa,  93  111.  302,  a  track-repairer  and  a 
fireman  on  the  train  were  held  not  to  be 
fellow-servants.  See  .  also  Ryan  v.  Chi- 
cago,-&c.  B.  E.  Co.,  60  111.  171  ;  Chicago, 
&c.  R.  E,.  Co.  V.  Bliss,  6  Brad.  (111.)  411  ; 
Toledo,  &c.  E.  E.  Co.  u.  O'Connor,  77  111. 

391.  > 

1  Randall  v.  Baltimore,  &c.  R.  Co., 
lOft  U.  S.  478  ;  Farwell  v.  Boston,  &c. 
E.  Co.,  4  Met.  (Mass.)  49;  Holden  v. 
Fitchburg  R.  Co.,  129  Mass.  268  ;  Coon 
i!.  Syracuse,  &c.,  B.  Co.,  5  N.  Y.  492; 
Wright  V.  N.  Y.  Central  B.  Co.,  25 
N.  Y.  562;  Besel  u.  S.  Y.  Central 
E.  Co.,  70  N.  Y.  171 ;  Slater  v.  Jewett, 
85  N.  Y.  61  ;  McAndrews  <;.  Burns,  39 
N.  J.  L.  117;  Smith  v.  Oxford  Iron 
Co.,  42  id.  467  ;  Lehigh  Valley  Coal 
Co.  V.  Jones,  86  Penn.  St.  432;  Whaa- 
lan  V,  Mad  River  E.,  Co.,  8  Ohio  St. 
249  ;    Pittsburgh,    &c.    E.    Co.    v.    De- 
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WORTH/  "...  it  is  not  necessary  that  the  servant  causing  and  the 
servant  sustaining  the  injury  shall  both  be  engaged  in  precisely  the 
same,  or  even  in  similar  acts.  Thus,  the  driver  and  guard  of  a  stage- 
coach, the  steersman  and  rowers  of  a  boat,  the  man  who  draws  the 
red-hot, iron  from  the  forge  and  those  who  hammer  it  into  shape, 
the  engineman  and  the  switcher,  the  man  who  lets  the  miners  down 
into,  and  who  afterwards  brings  them  up  from  the  mine,  and  the 
miners  themselves, — all  these  are  feUow-laborers  of  colldhorateun 
within  the  meaning  of  the  term."  But  there  must  be  a  unity  of  the 
two  elements,  namely,  of  control,  and  of  common pursmt ;  ^  and  unless 
the  servants  are  subject  to  the  same  general  control,  the  fact  that' 
they  are  engaged  in  the  same  common  pursuit  does  not  render  them 
co-servants.  Thus,  if  A.  and  B.  each  have  separate  and  distinct  con- 
tracts for  building  separatie  portions  of  a  railroad-track,  the  servants 
of  both  are  engaged  in  the  same  common  pursuit,  and  are  laboring 
to  accomplish  the  same  end,  but  they  are  not  co-servants, within  the 
rule,  became  they  are  not  subject  to  the  same  control.^    So  if  A.  is  the 


vinney,  17  id.  197  ;  Slatteiy  v.  Toledo,  &o. 
Ri  R.  Co.,  23  Ind.  81  ;  Smith  v.  Potter, 
46  Mich.  258  ;  Moseley  v.  Chamherlain, 
18  Wis.  730  ;  Cooper  v.  Milwaukee,  &e. 
R.  R.  Co.,  23  id.  668  ;  Sullivan  v.  Mis- 
sissippi, &c.  R.  R.  Co.,  11  Iowa,  421; 
Peterson  v.  Whitebreast  Coal  Co.,  50  id. 
673 ;  Foster  v.  Mississippi  Central  R.  R. 
Co.,  14  Minn.  277  ;  Ponton  v.  Wilming- 
ton &  Weldoti  R.  R.  Co.,  6  Jones  (N.  C), 
245  ;  Louisville  R.  li.  Co.  v.  Robinson,  4 
Bush,  507  ;  Mobile  &  Montgomery  R.  R. 
Co.  V.  Smith,  59  Ala.  245  ;  Hogan  v.  Cen- 
tral Pacific  R.  R.  Co.,  49  Cal.  128  ;  Kiel- 
ley  V.  Belcher  Mining  Co.,  3  Sawy.  500  ; 
Hutchinson  v.  York,  New  Castle,  &  Ber- 
wick Ey.  Co.,  5  Exch.  343 ;  Bartonshill 
Coal  Co.  u.  Reid,  3  Macq.  266 ;  Bar- 
tonshill Coal  Co.  V.  McGuire,  3  id.  300  ; 
Wilson  V.  Merry,  L.  R.  1  H.  L.  So.  826  ; 
Morgan  v.  Vale  of  Neath  Ry.  Co.,  5  B.  & 
S.  570,  736 ;  L.  R.  1  Q.  B.  149  ;  Tun- 
ney  o.  Midland  Ry.  Co.,  L.  R.  1  C.  P. 
291  ;  Charles  v.  Taylor,  3  C.  P.  D.  492  ; 
Conway  v.  Belfast  &  Northern  Counties 
Ey.  Co.,  Ir.  E.  9  C.  L.  498,  and  Ir.  E.  11 
C.  U  345. 

1  In  Bartonshill  Coal  Co.  v.  Reid,  3 
Macq.  295. 

2  Wylie  V.   The  Caledonian  Railroad 
Co.,  9  Ct.  of  Sessions  (Sc.)  (8d  series); 


Svenson  v.  Atlantic  S.  S.  Co.,  57  N.  Y. 
108 ;  Abrahams  v.  Reynolds,  5  H.  &  N, 
142 ;  Murray  i).  Currie,  L.  E.  6  C, 
P.  24  ;  Eourke  v.  The  White  Moss 
Colliery  Co.,  L.  R.  1  C.  P.  D.  566; 
Chicago  E.  E.  Co.  v.  Murphy,  53  111. 
336  ;  Dalyell  n.  Tyner,  El.,  Bl.,  &  El. 
899  ;  Charles  v.  Taylor,  L.  R.  3  C.  P. 
Div.  492  ;  Lovell  v.  Hawk,  L.  E.  1  C.  P. 
Div.  161  ;  Tunney  v.  Midland  Ey.  Co.,  1 
C.  P.  296  ;  Seaver  v.  Boston  &  Maine 
R.  E.  Co.,  14  Gray  (Mass.),  467.  Nor  is 
this  rule  altered  by  the  fact  that  the  ser- 
vant guilty  of  such  negligence  is  a  servant 
of  superior  authority,  whose  lawful  direc- 
tions the  other  is  bound  to  obey.  Felt- 
ham  V.  England,  L.  E.  2  Q.  B.  33 ; 
McAndrews  v.  Burns,  39  N.  J.  L.  117  ; 
Lawler  v.  Androscoggin  E.  E.  Co.,  62  Me. 
467  ;  Colton  o.  Eichards,  123  Mass.  484 ; 
Cummings  v.  Grand  Trunk  E.  E.  Co.,  4 
Cliff.  (U.  8.  C.  C.)  181.  See  also  Harper 
V.  Ind.  &  St.  Louis  E.  R.  Co.,  47  Mo. 
567  ;  Moss  v.  Pacific  E.  E.  Co.,  49  id. 
167.  Proper  qualifications,  once  pos- 
sessed, may  be  presumed  to  continue,,and 
the  master  may  rely  on  that  presumption 
until  notice  of  a  change.  Chapman  n. 
Erie  R.   Co.,   55  N.   Y.  579.     But  see 

pOBt,    p.    — . 

8  Gregory  v.  Hill,  8  Ct.  of  Sess.  (So.) 
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owner  of  a  cotton-factory  and  also  of  a  foundry,  the  'employes  in 
both  are  subject  to  the  same  control,  but  they  are  not  co-servants, 
because  they  are  not  engaged  in  a  common  service.^  In  order  to 
create  that  relation  th6  two  elements  must  concur. 

The  relation  of  co-servant  being  established,  there  can  be  no  re- 
covery of  the  master  by  one  for  an  injury  inflicted  upon  him  through 
the  negligence  of  his  co-servant,^  because  each  is  presumed  to  have 


8d  Series,  282 ;  "Wilson  v.  Merry,  L.  E.  1 
So.  App.  326  ;  Sawyer  v.  Rutland,  &c. 
B.R.  Co.,  27  "Vt.  370  ;  "Warburton  v.  Gt. 
"Western  Ry.  Co.,  4  H.  &  C.  69.5  ;  Graham 
V.  North-Eastern  Ry.  Co.,  18  C.  B.  n.  s. 
229 ;  Catawissa  E.  R.  Co.  v.  Armstrong, 
49  Penu.  St.  186  ;  Smith  v.  Hudson  River 
R.  R.  Co.,  19  N.  Y.  127  ;  Perry  v.  Rick- 
etts,  55  111.  234  ;  Mercer  b.  Jackson,  54 
111.  897  ;  Sammon  v.  N.  Y.  &  Harlem 
R.  R.  Co.,  62  N.  Y.  251;  Toledo,  &c.  R.  R. 
Co.  V.  Mooj'e,  67  111.  217  ;  Hodgkins  u. 
Eastern  R.  E.  Co.,  119  Mass.  419  ;  Hayes 
V.  Western  R.  R.  Co.,  3  Cush.  (Mass.) 
670 ;  Seaver  v.  Railroad  Co.,  14  Gray 
(Mass.),  466;  Toledo,  &c.  R.  R.  Co.  v. 
Ingraham,  67  111.  309  ;  Lalor  v.  Chicago, 
&o.  R.  R.  Co.,  62  111.  401 ;  Foster  u.  RaU- 
road  Co.,  14  Minn.  360  :  Davis  v.  Detroit, 
&o.  R.  R.  Co.,  20  Mich.  105 ;  O'Donnell 
V.  Railroad  Co.,  59  Penn.  St.  239  ;  Kan- 
sas, &c.  R.  R.  Co.  V.  Salmon,  11  Kan.  86; 
Hayden  v.  Smithville  Mfg.  Co.,  29  Conn. 
548  ;  Keegan  v.  "Western  R.  R.  Co.,  8 
N.  Y.  176  J  Feltham  v.  England,  L.  R.  2 
Q.  B.  83  ;  Faulkner  v.  Erie  R.  R.  Co.,  49 
Barb.  (N.  Y.)  324  ;  Columbus,  &o.  R.  R. 
Co.  V.  Troesch,  68  111.  545  ;  Wright  v. 
N.  Y.  Central  E.  R.  Co.,  25  N.  Y.  662  ; 
Murphy  v.  Pollack,  15  Ir.  C.  L.  224  ; 
Brown  v.  Accrington  Cottou  Co.,  3  H.  & 
C.  511 ;  Searle  v.  Lindsay,  11  C.  B.  N.  s. 
429  ;  Fay  v.  Davidson,  13  Minn]  298. 

1  Ohio,  &c.  R.  R.  Co.  v.  Hammersley, 
28  Ind.  371  ;  Gilman  v.  Eastern  R.  R.  Co., 
10  Allen  (Mass.),  233;  Laning  k.  E,.  R. 
Co.,  49  N.  Y.  621  ;  Hoey  v.  Dublin,  &o. 
Hy.  Co.,  C.  P.  (Ireland),  18  "W.  R.  930  ; 
Brown  v.  Maxwell,  6  Hill  (N.  Y.),  592 ; 
Wilson  V.  Madison,  &c.  R.  R.  Co.,  18  Ind. 
226  ;  Gallagher  v.  Piper,  16  C.  B.  (N.  s.) 
669  ;  ■  Chamberlain  v.  R.  R.  Co.,  11 
Wis.  238  ;  Manvtlle  v.  Cleveland,  &c. 
B.  R.  Co.,  11  Ohio  St.   (n.  s.)  417  ; 


flattery  v.  Toledo,  &c.  E.  E.  Co.,  23  Ind. 
81.  The  servant  of  a  contractor  and  the 
servants  of  a  sub-contractor  are  not  co-ser- 
vants. Curley  «.  Harris,  11  Allen  (Masst ), 
112.  Nor  are  the  servants  of  a  cootractee 
and  those  of  a  contractor.  Young  v.  N.  Y. 
Central  R.  E.  Co.,  30  Barb.  (N.  Y.)  229  ; 
Donaldson  v.  Mississippi  E,  E.  Co.,  18  Iowa, 
.280;  Barrett  J).  Singer  Mfg.  Co.,  1  Swee- 
ney (N.  Y.),  545  ;  Goodfellow  v.  Boston, 
&c.  E.  E.  Co.,  106  Mass.  461.  "When  a 
contractor  is  employed  to  do  work  for  an- 
other, the  men  employed  by  him  cannot 
look  to  the  employer  for  indemnity  for  in- 
juries sustained  by  them  in  consequence  of 
his  negligence.  The  relation  of  master  and 
servant  does  not  exist  between  the  contrac- 
tor's employes.  Hunt  v:  E.  E.  Co.,  51 
,Penn:  St.  475. 

.2  Farwell  v.  Boston,  &o.  E.  R.  Co.,  4 
Met,  (Mass.)  49  ;  Priestley  v.  Fowler,  3  M. 
&  W.  1  ;  Murray  v.  R.  B.  Co.,  1  McMul- 
lan  (S.  C),  385  ;  "Wright  v.  R.  R.  Co.,  25 
N.  ,Y.  562  ;  "WUson  v.  Merry,  L.  E.  1  Sc. 
App.  326  ;  "Warner  o.  Erie  R.  R.  Co.,  39 
N.  Y.  468  ;  Gallagher  v.  Piper,  16  C.  B. 
(n.  s.)>679  ;  Hard  v.  Vt.  Central  R.  R. 
Co.,  32  "V"t.  473  ;  "Wigmore  v.  Jay,  5  Exoh. 
352 ;  Noyes  v.  Smith,  28  Vt.  59  ;  Tarrant 
V.  Webb,  18  0.  B.  797  ;  Hutchinson  v. 
Ry.  Co.,  5  Exch.  343  ;  Ryan  v.  R.  R.  Co.,^ 
23  Penn.  St.  384;  Morgan  v.  Vale  of' 
Neath  Ry.  Co.,  L.  R.  1  Q.  B.  149  ; 
Bartonshill  Coal  Co.  v.  Eeid,  8  Mac^. 
(Sc.)  266;  Sherman  v.  E.  E.  Co.,  17 
N.  Y.  153 ;  Coon  v.  Syracuse,  &c.  E.  R. 
Co.,  5  id.  4d2  ;  Russell «.  R.  R.  Co.,  17 
id.  134  ;  Abrahams  v.  Reynolds,  5  H.  & 
N.  143 ;  Griffiths  v.  Gidlow,  3  id.  648  ; 
Carle  v.  R.  E.  Co.,  43  Me.  269 ;  Hodgkins' 
V.  Eastern  R.  E.  Co.;  119  Mass.  419  ;  Gil- 
man  V.  Eastern  R.  R.  Co.,  10  Allen 
(Mass.),  233  ;  Hayes  v.  Western  R.  K. 
Co.,  3  Gush.  (Mass.)  270  ;  Washburn  v 
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those  risks  ia  vie,w  and  to  contract  in  reference  thereto ; '  but  this 
presumption  cannot  be  extended  to  embrace  or  cover  perils  not  inci- 
dent to  the  'particular  service,  in  all  its  details  and  incidents.  Wbea 
a  person  engages  to  perform  services  for  a  railroad  company  in  any 
department,  he  is  presumed  to  take  upon  himself  all  the  risks  of  the 
service  in  all  its  departments,  and  cannot  recover  for  injuries  result- 
ing from  the  negligence  of  servants  in  any  department  of  the  service ; 

Nashville,   &c.  E.   Co.,  3  Head  (Tenn.),  "•  R.  K.  Co.,  30  Barb.  (N.  Y.)  229;  Lan- 

638;    Tunney   v.    Midland   E.    Ca,    L.  ing  !).  N.  Y.  C.  R.  B.  Co.,  49  N.  Y.  S21 ; 

R:  1   C.  P.   289  ;  Malone  w.  Hathaway;  Murphy  v.  Caralli,  3  H.  fe  C.  462  ;  Louis- 

64  N.  Y.  5 ;  Wonder  v.  Baltimore,  &c.  R.  ville,   &c.  E.  K.  Co.  v.   Collins,   2  Duv. 

Co',"  32    Md.    411  ;    3  Am.   Eep.  140  ;  (Ky.)  114;  Mellor  v.  Shaw,  7  Jur,  (n.  s.) 

Brown  «.  Acorington  Cotton  Co.,  3  H.  &  845 ;  Ormond  ».  Holland,  1  El.,  Bl.,  &  E. 

C.   511;  Lawler  v.   Androscoggin  R.  E.  102  ;  Skippw.  E.  Counties  Ey.  Co.,  9  Exch. 

Co.,  62  Me.  463  ;  O'Connell  v.  Baltimore,  223  ;  Indianapolis  E.  E.  Co.  v.  Love,  10 

&o.  E.  R.   Co.,   20  Md.  212;   Wentern,  Ind.   554;    Degg  v.   Midland    Ry.   Co., 

&o.    E.  E.    Co.  o.   BisUop,   50  Ga.   465  ;  21  Jur.  395  ;  Noyes  v.  Smith,  28  Vt.  63 ; 

Searle  u.  Lindsay,  11  C.  B.    (n.  .s. )  429;  Yeomans  w.  Contra  Costa  Steam  Nav.  Co., 

Coulter  V.   Board  of  Education,   4  Huii  44  Cal.  71  ;  Kansas  Pacific  E.  R.  Co.  v, 

(N.  Y.),  569  ;  Ray  v.  Boston,  &o.  E.  R.  Salmon,  11  Kan.  83  ;  Railroad  Co.  v.  Fort, 

Co.,   9   Cush.  (Mass.)   112  ;   Brickner  v.  17  Wall.   (U.  S,*)  553  ;  Ryan  v.  Chicago, 

N.  Y.   C.  R.  B.  Op.,  2  Lans.   (N.   Y.)  &c.  E.  E.  Co.,  60  lU.  171 ;  Alabama,  &o. 

506  ;  Noyes  v.  Smith,  28  Vt.  63  ;  Patter-  K.  R.  Co.  v.  Waller,  48  Ala.  459  ;  N.  0., 

son  V.  Wallace,  28  Eng.  Law  &  Eq.  18  ;  &c.  B.  R.  Co.  v.  Hughes,  49  Miss.  258 ; 

Mullan  V.   Steamship  Co.,   78  Penn.  St.  Chapman  v.  Erie  E.  R.  Co.,  55  N.  Y. 

26  ;  Hayden  v.   Smithville  Mfg.  Co.,  29  579  ;  Hofnigle  v.  N.  Y.  Central,  &c.  E.  R. 

Conn.  548  ;  Coombs  v.  New  Bedford  Cord-  Co.,  55  id.  608  ;  Nashville,  &c.  E.  R.  Co. 

age  Co.,  102  Ma.S3.  572  ;  3  Am.  Eep.  506  ;  v.  Carroll,  6  Heisk.  (Tenn.)  349. 
Bradley  v.  N.  Y.  C.  E.  E.  Co.,  3  T.  &  C.  i  Tunney  v.  Midland  B.  E.  Co.,  L.  E. 

N.  Y.)  288  ;  66  N.  Y.  99  ;  Chicago,  &c.  1  C.  P.  291  ;  Eyan  v.  Cumberland  Valley 

R.  R.  Co.  V.  Murphy,  53  111.  336  ;  6  Am.  R.  R.  Co.,  23  Penn.  St.  384.     Engineers 

Rep.  48  ;  Lovegrove  v.  London,    &c.   Ry.  and  brakemen  are  in  the  same  class  of  ser- 

Co.,  Ill  E.  C.  L.  669  ;  Lalor  u.  Chicago,  vice,   and  the  fact  that  one  serves  on  a 

&3.   R.  E.    Co.,   62  111.   401;    Moran  v.  passenger, and  the  other  on  a  freight  train 

R.  E.  Co.,  3  T.  &  C.  (N.  Y.)770  ;  Cooper  does  not  affect  the  reason  and  policy  of 

V.    Milwaukee,  &c.   E.  E.  Co.,   23  Wis.  implying  hetween  them  such  associations, 

668  ;  Mann  o.  Oriental  Print  Works,  11  knowledge,  and  tru^,  as  to  have  induced 

R.  I.  312;    Honner  v.  III.   Central  Ey.  an   undertaking  mutually  to  risk  all  the 

Co.,  15  111.  550  ;  Harper' u.  Indianapolis  eonfingenoies  which  the  ordinary  skill  and 

E.  R.  Co.,  47  Md.  667  ;  Rohback  v.  Pacific  care  of  each  other  in  his  line  of  service 

R.  R.  Co.,  46  id.  163  ;  Davis  v.  E.  R.  Co.,  could  not  avert.     Louisville,  &o.  E.  R. 

20  Mich.  105;  4  Am.  Eep.  364  ;  Leahey  Co.   v.    Robinson,    4   Bush    (Ky.),   507; 

V.  M.  C.  R.  E.  Co.,  \0  Mich.  199  ;  Cald-  Whaalan  v.  M.  R.  &  Lake  Erie  R.  E.  Co., 

well  V.  Brown,  53  Penn.  St.  457  ;  Weger  v.  8  Ohio  St,  249  ;  Indianapolis  Railroad  Co. 

Penn.   E.  B.  Co.,  55  id.  460  ;  Moseley  v.  v.  Love,  10  Iiid.  554  ;  Indianapolis  E.  R. 

Chamberlain,   18  Wis.   700  ;  Harrison  v.  Co.  v.   Klein,   11  id.  38  ;  R.  E.  Co.  v. 

Central   E.  E.   Co.,    31   N.   J.    L.    293  ;  Murphy,  53  111.  336;  Noyes  ».  Smith,  28' 

Thayer «.  St.  Louis  R.  R.  Co.,  22  Ind.  26;  Vt.  59  ;  Bartonshill  Coal  Co.  v.  Eeid,  3 

P.  Ft.  W.  &  C,  R.  E.  Co.  V.  Devinney,  17  Macq.  (Sc.)  267  ;  FarweU  v.  Boston,  &c. 

Ohio  St.  209  i  0.  &  M.  R.  R.  Co.  v.  Tin-  R.  R.  Co.,  4  Met.  (Mass.)  49  ;  Murray  v. 

dall,  13  Ind.  366;  Moss  i).  Pacific  R.  R.  R.  E.    Co.,   1   McMullan   (S.  C),  385; 

Co.,  49  Mo.  167  ;  8  Am.  Eep.  126  ;  Young  Priestley  v.  Fowler,  3  M.  &  W.  1. 
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because  every  person  in  the  company's  employ  is  engaged  in  the 
same  common  pursuit,  and  for  the  same  common  end  and  purpose. 
The  servant  who  engages  as  a  track-hand  knows  that  for  the  prose- 
cution of  the  business  of  his  master,  engineers,  firemen,  brakemen, 
machinists,  conductors,  station-agents,  etc.,  are  required,  and  must 
be  employed  in  order  that  the  business  may  go  on,  and  that,  with- 
out the  employment  of  all  these,  agents  and  agencies,  the  business 
of  repairing  the  tracks  would  be  of  no  avail,  and  that,  although  his 
sphere  of  service  is  humble,  yet  that  he  is  only  one  of  humerous  ad- 
juncts essential  to  the  prosecution  of  a  complicated  business.  And 
he  is  very  reasonably  and  justly  presumed  to  take  upon  himself  the 
risks  incident  to  his  Co-operation  with  them.  Therefore,  a  person  is 
a  co-servant  with  each  and  every  person,  in  whatevei"  department  or 
sphere  of  service  they  are  engaged,  who,  in  any  measure,  'oo-operates 
in  the  operation  or  prosecution  of  tl^e  business,  ^  and  is  subject,  to 
the  same  general  direction  and  control.^  Superiority  in  grade  or 
rank  does  not  change  the  relation,^  unless  the  superior -servant  is 


1  Gillshamion'B.  Stony  Brook  E .  R.  Co., 
10  Cash.  (Mass.)  228  ;■  Hayes  v.  West- 
ern E.  E..  Co.,  3  Cusk  (Mass.)  270  ;  Al- 
bro  0,  Agawam  Canal  Co^  6  id.  75  ; 
Farwell  v.  Boston  &  Worcester  B.  R.  Co., 
i  Met.  (Mass.)  49  ;  Wright  v.  Eailroad 
Co.,  25  N.  Y^  561  ;  Shermart  v.  Rochester, 
&a.  R.  R.  Co.,  17  id.  153 ;  Coon  v. 
Syracuse,  &c.  R.  E.  Co.,  5  id.  492  j 
Eeegan  i;.  Western  E.  R.  Co.,  8  N.  Y. 
175  ;  Brown  v.  Maxwell,  6  Hill  (N.  Y.), 
592 ;  Thayer  v.  St.  Louis  R.  R.  Co., 
22  Ind.  26  ;  Eohback  v.  Pacific  R.  R. 
Co.,  43  Mo.  187 ;  Seav^r  v.  Boston 
&c.  R.  E.  Co.,  14  Gray  (Mass.),  466  ; 
Grilman  v,  Eastern  E.  R.  Co.,  10  Allen 
(Mass.),  283  ;  Caldwell  v.  Brown,  53  Penn. 
St.  453  ;  R.ailro.ad  Co.  v.  Leahey,  10 
Mich.  193  ;  Ponton  v.  Eailroad  Co.,  6 
Jones  (N.  C. ),  245  ;  O'Connell  v.  Railroad 
Co.,  20  Md.  212  ;  Illinois,  &ci.  R.  E.  Co.  v. 
Cox,  21  111.  20  ;  Sullivan  v.  Railroad  Co., 
U  Iowa,  421  ;  Columbus,  &c.  R.  R.  Co. 
V.  Webb,  12  Ohio  St.  475  ;  Weger  v. 
Penn.  R.  E.  Co.,  65  Penn.  St.  460  ;  Carle 
i>.  Bangor  E.  E.  Co.,  43  Me.  269  ;  Shield.s 
i>.  Yonge,  15  Ga.  349  ;  Ryan  i).  Cumber- 
land Valley  E.  E.  Co.,  23  Penn.  St.  384  ; 
Manville  v.  Cleveland,  &c.  R.  R.  Co.,  10 
Ohio  St.  417  ;  Pittsburgh,  &■.  R.  R.  Co.  v. 


Devinney,  17  id.  197  ;  Walker  v.  Boiling, 
22  Ala.  294. 

2  O'Donnell  v.  E.  R.  Co.,  59  Penn.  St. 
239  ;  Wiggett  v.  Pox,  .11  Exch.  832  ;  Tar-, 
rant  v.  Webb,  37  Eng.  Law  &  Eq, 
281  ;  Lovegrove  v.  London,  Brighton, 
&c.  Ey.  Co.,  16  C.  ,b'.  (n.  s.)  669  ;  Waller 
V.  Sonth-Eastern  Ey.  Co.,  2  H.  &  C.  102  ; 
Senior  v.  Ward,  1  E.  &  E.  391. 

'  Sherman  v,  Syracuse,  &o.  R.  R.  Co., 
17  N.  Y.  153  ;  Albro  v.  Agawam  Canal 
Co.,  6  Cash.  (Mass.)  75  ;  Malone  v.  Hatha- 
way, 64  N.  Y.  5  ;  Feltham  v.  England, 
L.  E.  2  Q.  B.  33  ;  Wilson  v.  Merry,  L.  E. 
1  H.  L.  326  ;  Delaware  &  H.  Canal  Co.  v. 
Carroll,  89  Penn.  St.  374  ;  Mobile,  &o. 
R.  E.  Co.  V.  Smith,  59  Ala.  245  ;  O'Con- 
nor V.  Roberts,  120  Mass.  227 ;  Eyan  v. 
Cumberland  Valley  R.  R.  Co.,  23  Penn. 
St.  384  ;  Wonder  v.  Baltimore,  &c.  E.  R. 
Co.,  32  Md.  411  ;  Mobile,  &o.  R.  R.  Co.  v. 
Thomas,  42  Ala.  672  ;  Thayer  v.  St.  Louis, 
&c.  R.  R.  Co.,  22  Ind^  26  ;  Cumberland 
Coal,'  &o.  Co.  V.  Scully,  27  Md.  589  ; 
Eobinson  v.  Houston,  &c.  R.  R.  Co.,  46 
Tex.  540  ;  Lawler  v  Androscoggin  R.  R. 
Co.,  62  Me.  463  ;  Blake  v.  Maine  Central 
E.  E.  Co.,  70  Me.  60  ;  Laning  v,  TS.  Y. 
Central  R.  R.  Co.,  49  N.  Y.  521. 
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charged  with  the  duties  of  the  master  to  the  servant,  so  that  he  may 
fairly  be  said  to  stand  in  the  place  of  the  master  in  reference  to  the 
particular  duty  from  a  breach  of  which  injury  results,  which  is  in 
all  doubtful  cases  a  question  for  the  jury.  ^  But  in  the  case  of  an 
operative  in  a  cotton-mill,  the  owner  of  which  is  also  engaged  in  op- 
erating an  iron-foundry,  there  is  no  co-service  between  the  opera- 
tives, because  they  are  separate  and  distinct  branches  of  business, 
and  the  operation  of  the  one  has  no  connection  with  the  other,  and 
is  not  essential  to  the  operation  of  the  other;  ^  consequently,  the  ser- 
vants engaged  in  the  one  service  are  not  co-servants,  with  those 
engaged  in  the  other,  any  more  than  they  would  be  if  the  establish-  ' 
ments  were  owned  by  different  persons.  But  if  the  business  of  the 
two  establishments  was  dependept,  the  one  upon  the  other,  —  as,  if 
one  establishment  was  in  any  measure  essential  to  the  operation  of 
the  other,  so  that  they  were  both  co-operating  to  secure  the  same 
common  result , —  then  there  would  be  co-service,  and  the  operatives 
in  each  would  be  co-servants.  It  is  not  a  question  whether  the  one 
business  can  go  on  without  the  other,  but  whether  the  business  of 
the  two  is,  blended,  so  that  the  servants  of  both. co-operate  with  each 
other.  Thus  it  will  be  seen  that  the  real  test  of  co-service  is  suhjeo' 
tion  to  the  same  general  control,  and  co-operation  to  secure  a  common 
result.^  This  embraces  all  persons  controlled  by  the  same  general 
master,  and  engaged  in  the  same  common  business  in  whatever  de- 
partment or  sphere.*    If  there  is  a  natural  or  necessary  connection 

1  Miillan  v.  Steamship  Co.,  78  Penn.  616,  52  111.  401  ;  Chicago,  &o.  B.  E. 
St.  2.6  ;  Thayer  v.  St.  Louis,  &c.  R.  E.  Co.,  5  Am.  Eep.  48  ;  53  111.  886.  The 
Co.,  22  Ind.  26  ;  O'Connell  v.  Baltimore,  receiver  of  a  railroad  and  a  servant  em- 
&c.  R.  R.  Co.,  20  Md."  212  ;  Wright  ployed  on  the  railroad  are  not  fellow- 
V.  N.  Y.  C.  E.  E.  Co.,  25  N.  Y.  562  ;  sei-vants.  Meara  v.  Holbrook,  5  Am. 
Slierman  v.  Eocheister  &  Syracuse  E.  R.  Rep.  633  ;  20  Ohio  St.  187.  In  How- 
Co.,  17  N.  Y.  158  ;  Albro  v.  Agawam  ell  v.  Landore  Siemens'  Steel  Co.,  31 
Canal  Co.,  6  Cush.  (Mass.)  75;  Shauck  L.  E.  (n.  s.)  433,  it  was  held  that  a 
V,  Northern,  &c.  E.  E.  Co.,  25  Md.  workman  in  a  colliery  is  a  fellow-servant 
462.  of   the  manager.     But  in  Louisville  & 

2  Morgan  t!.  Vale  of  Neath  E.  R.  Co.,  Nashville  R.  E.  Co.  v.  Bowler,  11  Alb. 
L.  R.  1  Q.  B.  149.  L.  J.   119,   it  was  held  that  a  common 

'  I^arwell  v.  Boston,  &c.  E.  E.  Co.,  4  laborer  and  a  "  section-boss  "  on  a  railroad 

Met.   (Mass. )    49  ;   Morgan    v.   Vale    of  were  not  fellow-servailts.    The  cases  are 

Neath  Ey.  Co.,  ante;  Chicago,  &c.  E.  E.  numerous  on  this  subject,  and  are  not  bar- 

Co.  u.  Murphy,  ante;  Svenson  d.  Steam-  monious.    The  true  rule  seems  to  be,  that 

ship  Co.,   ante ;  Abrahams  v,  Eeynolds,  the  master  is  liable  where  the  negligent 

<^i^-  servant  is  placed  in  such  a  position  of  au- 

*  Convoy  v.  Belfast  &  Northern  Coun-  thority  as  fairly  to  represent  the  master, 

ties  Ey.  Co.,  Ir.  L.  T.  Eep.  217  ;  l^alor  In  Flike  v.  Bo.ston  &  Albany  E.  R.  Co,, 

V.  Chicago,  &o.  E.  R.  Co.,  4  Am.  Eep.  63  N.  Y.  549,  it  was  held  that  a  corpora- 
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between  the  different  classes  of  service,  sitch  as  necessarily  brings  the  ser- 
vants into  contact  with  each  other  in  the  prosecution  of  their  work,  they 
are  co-servants,  however  dissimilar  their  occupation  may  be.^     Under 


tion  is  liable  for  negligence  in  respect  to 
such  acts  and  duties  as  it  is  required  to 
perform  as  master  or  principal,  without 
regard  to  the  rank  or  title  of  the  agent  in- 
trusted with  their  performance.  This  rule 
is  often  applied  in  respect  to  injuries  to 
servants  from  defective  machinery  or  ap-" 
plianees.  Wright  v.  'S.Y.  Central  K.  R. 
Co.,  25  N.  y.  562  ;  Albro  v.  Canal  Co.,  6 
Cush.  (Mass.)  75  ;  Wigmore  v.  Jay,  5 
Exoh.  854. 

^  Morgan  v.  The  Vale  of  Neath  By.  Co., 
L.  E.  1  Q.  B.  149  ;  Waller  v.  South-East- 
ern  By.  Co.,  2  H.  &  R.  102  ;  Lovegrove  v. 
London,  &c.  Ry.  Co.,  16  C.  B.  (n.  s.)  669. 
A  brakeman,  engineer,  conductor,  switch- 
man, trackman,  carpenter,  superintendent, 
telegraph-operator,  station-agent,  and  in- 
deed all  persons  in  the  employ  of  the 
company,  subject  to  its  direction  and  con- 
trol, and  engaged  in  any  department  in  the 
operatimi  of  the  road  are  fellow-servants, 
as  also  are  trackmen  and  engineers,  — 
Whaalan  ».  Mad  River,  &c.  R.  R.  Co.,  8 
Ohio  St.  249 ;  engineer  and  switchman, 

—  Columbus,  &o.  R.  R.  Co.  v.  Froesch,  68 
111.  545  ;  engineer  and  machinists, —  Noyes 
».  Smith,  28  Vt.  59  ;  a  telegraph-opera- 
tor and  train-hands,  —  Chapman  v.  N.  Y. 
Central  R.  R.  Co.,  55  N.  Y,  579  ;  train- 
hands,  laborers,  etc.,  and  superintendent, 

—  Albro  !).  Agawam  Canal  Co.,  6  Cush. 
(Mass.)  76  ;  Crispin  v.  Babbitt,  81  N.  Y. 
516  ;  37  Am.  Rep.  — ;  brakemen  and  en- 
gineers, —  Summerhays  v.  Railroad  Co.,  2 
Cal.  484 ;  Nashville,  &c.  R.  E.  Co.  v. 
Wheeler,  10  Lea(Tenn.),  741 ;  train-hands 
and  carpenters,  — Morgan  w.  Vale  of  Neath 
By.  Co.,  L.  R.  1  Q.  B.  ;  train-hands  and 
ordinary  laborers,  —  Tunney  v.  Midland 
By.  Co.,  L.  R.  1  C.  P.  289  ;  Gillshannon 
V.  Stony  Brook  R.  R.  Co.,  10  Ciish. 
(Mass.)  228 ;  train-hands  and  train-dis- 
patcher, —  Hodgkins  v.  Eastern  R.  R.  Co., 
119  Mass.  419  ;  train-hands  and  track- 
layers, —  Lovegrove  v.  London,  &c.  Ry. 
Co.,  16  C.  B.  (N.  s.)  669  ;  Collins  i;.  St.. 
Paul,  &o.  R.  R.  Co.,  30  Minn.  31  ;  a  gang 
boas  and  other  workmen,  —  Keystone 
Bridge  Co.  v.  Newberry,  96  Penn.  St.  246. 


And  without  stopping  to  enumerate  or 
specify  the.  particular  classes  of  labor 
which  constitute  co-service,  it  may  be 
said  that  mere  difference  in  the  grade  of 
service  does  not  destroy  the  relation,  and 
that  even  foremen,  superintendebts,  ete.,i 
are  co-servants  with  others  in  the  same 
en^ploy,  except  as  to  matters  in  whibk  they 
are  diarged  with  some  dviy  which  the  mas- 
ter owes  to  the  servant  as  a  personal^  dviy., 
Crispin  v.  Babbitt,  81  N.  Y.  516,  37 
Am.  Rep.  521 ;  Hoke  v.  St.  Louis,  &c. 
R.  R.  Co.,  11  Mo.  App.  574  ;  Dwyer  v.  Am. 
JExpress  Co.,  55  Wis.  453.  See,  for  in- 
stances in  which  persons  engaged  In  differ- 
ent departments  of  service  have  been  held 
to  be  co-servants,  McGowan  v.  St.  Louis  , 
R.  E.  Co.,  61  Mo.  528  ;  Rohback  v.  Pacific 
R.  R.  Co.,  43  Mo.  187  ;  Coon  v.  Syracuse, 
&c.  R.  R.  Co.,  5  N.  Y.  492  ;  Boldt  v.  N.  Y. 
Central  R.  R.  Co.,  70  N.  Y.  171  ;  Sher- 
man V.  Rochester,  &o.  E.  R.  Co.,  17  N.  Y. 
153  I  Ragsdale  v.  Memphis,  &c.  R.  R. 
Co.,  3  Baxt.  (Tenn.)  426  ;  Chicago,  &c. 
R.  R.  Co.  o.  Rush,  84  111.  570  ;  Tinneyi'. 
Boston,  &c.  R.  R.  Co.,  52  N.  Y.  632; 
Slattery  v.  Toledo,  &c.  E.  R.  Co.,  23  Ind. 
81  ;  Illinois  Central  E.  E.  Co.  v.  Keen,  72 
,  111.  512  ;  Moran  v.  N.  Y.  Central  E.  R. 
Co.,  25  N.  Y.  562  ;  Weger  v.  Penn.  R.  R. 
Co.,  55  Penn.  St.  460  ;  St.  Louis,  &c. 
E.  R.  Co.  V.  Britz,  72  111.  256  ;  Zeiglerc. 
Day,  123  Mass.  152 ;  Poster  v.  Minn. 
Central  E.  E.  Co.,  14  Minn.  360  ;  Sum- 
mon V.  N.  Y.  Central  R.  R.  Co.,  62  N.  Y. 
251  ;  Hiinrathy  v.  Northern  Central  E.  R. 
Co.,  46  Md.  280 ;  Russell  v.  Hudson 
River  R.  R.  Co.,  5  Duer  (N.  Y.),  39  ; 
O'Donnell  v.  Allegheny  R.  R.  Co.,  59 
Penn.  St.  239  ;  Seaver  v.  Boston,  &c. 
R.  R.  Co.,  14  Gray  (Mass.),  466  ;  Ryan  v. 
Cumberland  Valley  R.  E.  Co.,  23  Penn. 
St.  384  ;  Moss  v.  .Johnson,  22  111.  633  ; 
Kumler  v.  Junction  R.  E.  Co.,  23  Ohio  St. 
LiJO  ;  Union  Pacific  R.  R.  Co.  v.  Nichols,' 
11  Kan.  83 ;  Manville  v.  Cleveland,  &c. 
R.  E.  Co.,  11  Ohio  St.  417  ;  Columbus, 
&c.  R.  R.  Co.  V.  Webb,  12  Ohio. St.  475  ; 
New  Orleans,  &c.  E.  R.  Co.  v.  Hughes, 
49   Miss.    258  ;    Waller  v.  South-Eastera 
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this  rule  it  is  held  that  a  telegraph-operator  employed  by  a  railroad 
company  to  send  messages  relative  to  the  running  of  its  trains,  and 
perform  general  duties  in  telegraphy  connected  with  the  business,  of 
the  road,  is  a  co-servant  with  the  trainrhands  and  other  employes  of 
the  road ;  and  his  negligence  in  the  transmission  or  delivery  of  such 
dispatches,  whereby  a  collision  of  trains  results,  is  the  negligence  of 
a  co-servant,  precluding  other  employes  of  the  company  sustaining 
injuries  thereby  from  recovering -of  the  company.^  And  an  assistant- 
surveyor  or  chain-man  employed  by  a  railroad  company  has  been 
held  to  be  a  fellow-servant  with  a  conductor  running  its  trains.^ 
And  the  rule  may  be  said  to  extend  to  all  employes'  engaged  in  a 
common  service,  and  subject  to  the  same  general  control,  no  matter 
how  diverse  or  distinct  their  duties  may  be.*  This  rule  is  modified 
by  thte  peculiar  views  which  obtain  in  some  jurisdictions.  Thus,  in 
Tennessee,  the  rule  is  well  settled  that  the  servant,  does  not  assume  the 
.risk  of  thg  negligence  of  another  servant,  where  the  latter  is  engaged 
in  a  different  department  of  a  work  or  service  ;  as,  for  instance,  the 
train  crew  do  not  assume  the  risk  of  the  negligence  of  the  track  or 
section-hands.*     This  limitation  upon  the  general  rule  exists"  also 


Ry.  Co.,  2  H.  &  C.  102 ;  HoWen  v.  Fitch- 
bni'g  R.  Co.,  129  Mass.  384,;  Shanny  v. 
Androscoggin  Mills,  66  Me.  420  ;  Hath  v. 
Peters,  55  Wis.  405 ;  Dvvyer  v.  Am.  Ex- 
press Co.,  55  Wis.  453  ;  Hoke  v.  St. 
Louis,  &o.  R.  Co.,  11  Mo.  App.  574  ;  Hil- 
frioh  V.  Williams,  84  Ind.  553  ;,  Bull  i/. 
Mobile,  &c.  B.  Co.,  67  Ala.  206  ;  Mc- 
Donald D.  Phenix  Mfg.  Co.,  67  Ga.  761  ; 
Hunt  V.  N.  Y.  Floating  Docks  Co.,  48  N. 
y.  Superior  Ct.  460  ;  Stringliam  v.  Stew- 
art, 64  How.  Pr.  (N.  Y.)  5.  A  station- 
agent  is  a  fellow-servant  with  the  engineer 
of  a  train.  Brown  v.  Minneapolis,  &c.  R. 
Co.,  31  Minn.  553  ;  15  Am.  &  Eng.  R. 
Cas.  38  ;  Toner  v.  Chicago.  &c.  R.  Co.,  69 
Wis.  188  ;  Hodgkins  v.  Eastern  it.  Co., 
119  Mass.  419  ;  McGowan  v.  St.  Louis,  &c. 
R.  Co.,  61  Mo.  528  (conductor  and  laborer 
unloading  cars) ;  Thomp.  Neg.,  1037,  §38  ; 
Floyd  V.  Sugden,  134  Mass.  563  ;  Sum- 
mersell  v.  Fish,  117  id.  312  ;  Griffiths  v. 
Gidlow,  3  H.  &  N.  648  ;  Gibson  v.  Pa- 
cific B.  Co.,  .46  Mo.'l63;  Wood,  Master 
and  Servant,  §  371  ;  Brown  v.  Winona, 
&c.  R.  Co.,  27  Minn.  162,;  Heine  ».  Chi- 
cago, &c.  R.  Co.,  17  i'l.  420  ;  Zeigler  v. 
Day,  123   Mass.  152 ;  McCosker  o.  Long 


Island- R.  Co,,  84  N.  Y.  77  ;  Harvey  v. 
Railroad  Co.,  88  id.481 ;  Slattery  w,  Toledo, 
&M.  R.  Co.,  28  Ind.  31  (brake  and  switch 
man);  Flynn  v.  Salem,  13,4  Mass.  351. 

1  Slater  v.  Jewett,  85  N.  Y.  61  ;  39 
Am.  Eep.  627  ;  5  Am.  &  Eng.  R.  Cas.  516. 

r  Compare  Sheehan  u.  N.  Y.  Central  R.  Co,,  ■ 
91  N.  Y.  332.  So  also  an  engineer  and  an 
operator  are  fellow-servants.  Dana  v.  New 
York,  &c.  R.  Co.,  23  Hun  (N.  Y.),  473. 
But  under  the  Tennessee  rule  a  conductor 
is  not  the  fellow-servant  of  a  telegraph- 
operator  whose  only  connection  with  such 
conductor  is  as  transmitter  of  the  superin- 
tendent's orders.  East  Tenn.,  &o.  R.  Co. 
V.  De  Armond,  86  Tenn.  77.  A  train-dis- 
patcher is  not  a  fellow-seiTawt  with  a 
brakenian,  Phillips  v.  Chicago,  &o.  R.  Co., 
64  Wis.  475. 

2  Ross  V.  N.  Y.  Central  R.  Co.,  5  Hun 
(N.  Y.,),  488  ;  affirmed,  74  N.  Y.  617. 

'  Malone  v.  Hathaway,  64  N.  Y.  5. 

*  East  Tennessee,  &c.  B.  Co.  v.  De 
Armond,  86  Tenn.  78.  The  court  there- 
fore held  that  the  conductor  of  a  train  was 
not  a  fellow-servant  with  the  telegraph 
operator  at  the  station.  Sec  the  rule  ap- 
plied in  Haynes  v.  East  Tenn.,  &c.  R.  Co., 
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in  Georgia,  Illinois,  and  Kentucky,^  though  in  Tennessee,  if  hot  in 
other  jurisdictions,  it  is  .confined  entirely  to  employes  in  the  service 
of  a  railroad  company.^  But  the  limitation  set  up  in  these  States, 
though  the  reasons  in  its  favor  are  plausible,  has  been  rejected  in  a 
large  number  of  bases,  commencing  witb  the  noted  Farwell  case 
decided  by  Chief  Justice  Shaw.^ 


8  Cold.  (Teiin.)  322  ;  Nashville,  &c.  R.  Co. 
V.  Carroll,  6  Heisk.  (Temi. )  347  ;  Nash- 
ville, &c,  R.  Co.  V.  Wheeless,  10  Lea 
(Tenn. ),  744. 

1  Cooper  V.  Mulhis,  30  Ga.  150;  Toledo, 
&c.  R.  Co.  V.  O'Connor,  77  111.  391  (day- 
laborer  at  work  on  the  track  may  recover 
for  injury  by  engineer) ;  Holton  v.  Dalyj 
4  111.  App.  25  ;  Toledo,  &o.  R.  Co.  v.  In- 
graham,  77  111.  309  ;  Chicago,  &c.  R.  Co. 
V.  Moi'anda,  93  111.  302_ ;  108  111.  576  ;  17 
Atn.  &  Eng.  R.  Cas.  564.  In  this  last  case, 
at  both  hearings,  the  oburt  in  the  cour.se  of 
the  opinion  said :  "In  order  to  constitute 
servants  of  the  same  master,  fellow-servants 
within  the  rule  respondeat  superior,  it  is  not 
emongh  that  they  are  engaged  ip  doing 
parts  of  some  work,  or  in  the  promotion  of 
some  enterprise  carried  on  by  the  master, 
not  iequiring  co-operation  nor  bringing  the 
servants  together,  or  into  such  personal  •re- 
lations that  they  can  exercise  an  influence 
upon  each  other  promotive  of  proper  cau- 
tion in  respect  of  -their  mutual  safety,  but 
it  is  essential  that  they  shall  be,  at  the 
time  of  the  injury,  directly  oo-op&rating 
with  each  other  in  the  particular  business 
in  hand,  or  that  their  usual  duties  shall 
bring  them  into  habitual  consociation,  so 
thatihey  may  exercise  an  influence  upon 
each  other  promotive  of  proper  caution." 
The  case  of  Chicago,  &o.  R.  Co.  ».  Murphy, 
53  111.  336,  which  defined  the  term 
"  fellow-servants,"  was  overruled  as  stating 
the  rule  too  broadly.  Compare  Chicago, 
&K.  R.  Co.  V.  O'Bryan,  15  111.  App.  134. 
The  court  goes  on  to  hold  (108  111.  583) 
very  decidedly  that  the  question  as  to 
"  whether  the  servants  were  so  co-operating 
or  consooiating  is  a  question  of  fact  for  the 
jury  and  not  of  law  for  the  court."  quoting 
with  approval  the  language  used  in  Indian- 
apolis, &c.  R.  Co.  V.  Morgen^tern,  106  111. 
216 ;  12  Am.  &  Eng.  R.  Cas.  228,  that 
"the  definition  of  fellow'servants  may  be 
a  question  of  law,  but  it  is  always  a  ques- 


tion of  fact,  to^be  determined  from  the 
evidence,  whether  the  particular  case  falls 
within  the  definition."  See  Wabash,  &c. 
R.  Co.  V.  Elliott,  98  111.  481  ;  Pennsylva- 
nia Co.  V.  Conlan,  101  111.  93 ;  Chicago, 
&c.  R.  Co.  V.  Bonifield,  104  111.  223  ; 
Devii^e  v.  Tarrytown,  &c.  Co.  22  Hun,  26  ; 
Haas  V.  Penn.  Steamship  Co.,  88  Penn. 
St.  269. 

2  Coal  Creek  Min.  Co.  v.  Davis,  90 
Tenn.  711. 

8  Farwell  v.  Boston,  &c.  R.  Co.,  9  Met. 
(Mass.)  49  ;  Johnson  v.  Boston,  118  Mass. 
114  ;  Holden  v.  Fitchburg  R.  Co.,  129 
Mass.  268 ,;  2  Am.  &  Eng.  R.  Cas.  294  ; 
Wonder  v.  Baltimore,  &c.  R.  Co.,  32  Md. 
411  ;  Baltimore  Elevator  Co.  v.  Neal,  65 
Md.  438  ;  Fosters.  Minn.  Central  R.  Co., 
14  Minn.  3S0  ;  Qniney  Min.  Co.  v.  Kitts, 
42  Mich.  34  ;  Kirk  v.  Atlanta,  &c.  R.  Co., 
94  N.  C.  625  ;  25  Am.  &  Eng.  K.  Cas.  507  ; 
Keystone  Bridge  Co.  o.  Newberry,  96  Penn. 
St.  246  ;  42  Am.  Kep.  543.;  New  York, 
&e.  R.  Co.  V.  Beil,  112  Penn.  St.  400 ;  28 
Am.  &  Eug.  R.  Cas.  33S  ;  Texas,  &e.  R. 
Co.  V.  Harrington,  62  Tex.  597;  21  Am. 
&  Eng.  R.  Cas.  571.  In  the  case  of  Far- 
well  V.  Boston,  &c.  R.  Co.,  4  Met. 
(Mass.)  61,  Shaw,  C.  J.,  in  reference 
to  the  general  rale  went  on  to  say  :  "It 
was  strongly  pressed  in  the  argument, 
that  although  this  might  be  .so,  where 
two  or  more  servants  are  employed  in 
the  same  department  of  duty,  where 
each  can  exert  some  influence  over  the 
conduct  of  the  other,  and  thus  to  some 
extent  provide  for  his  own  security  ;  yet 
that  it  could  not  apply  where  two  or  more 
are  employed  in  different  depRrtments  of 
duty,  at  a  distance  from  each  other,  and 
where  one- can  in  no  degree  control  or  ip- 
flnence  the  conduct  of  the  other.  But  we 
think  this  is  founded  upon  a  supposed  dis- 
tinction, on  which  it  wonld  be  extremely 
difficult  to  establish  a  practical  rule. 
When  the  object  to  be  accomplished  is  one 
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SkC.  389.  Duty  of  Master  as  to  Selection  of  Servants.  —  The  rule 
applicable  in  the  case  of  machinery  applies  in  a  great  measure  to  the 
selection  of  co-servants,  and  the  master  is  only  liable  to  one  servant 
for  an  injury  inflicted  upon  him  through  the  negligence  of  a  co-ser- 
vant when  he  can  be  charged  witli  some  fault  or  negligence  in  his 
employment  or  retention.^  He  is  bound  to  use  reasonable  care  in  the 
selection  of  competent  servants,  and  to  furnish  them  with  suitable 
means  to  perform  the  service  in  which  he  has  employed  them  ;  but 
when  he  has  done  that,  he  is  not  ansVrerable  to  one  of  them  for  an 
injury  received  by  him  in  consequence  of  the  carelessness  of  another, 
while  both  are  engaged  in  the  same  service.^    He  is,  however,  bound 


and  the  same,  when  the  employers  are  the 
same,  and  the  several  persons  employed 
derive  their  authority  and  their  compensa- 
tion from  the  same  source,  it  would  be 
extremely  difficult  to  distinguish  what 
constitutes  one  department  and  what  a 
distinct  department  of  duty.  It  would 
vary  with  the  circumstances  of  every  case. 
If  it  were  made  to  depend  upon  the  near- 
ness or  distance  of  the  persons  from  each 
other,  the  question  would  immediately 
arise,  how  near  or  how  distant  must  they 
he,  to  be  in  the  same  or  different  depart- 
ments. In  a  blacksmith's  shop,  persons 
working  in  the  same  building,  at  different 
fires,  may  be  quite  independent  of  each 
other,  though  only  a  few  feet  distant.  In 
a  ropewalk,  several  may  be  at  work  on  the 
same  piece  of  cordage,  at  the  same  -time,  at 
many  hundred  feet  distant  from  each  other, 
and  beyond  the  reach  of  sight  an^  voice, 
and  yet  acting  together. 

"  Besides,  it  appears  to  lis  that  the  argu- 
ment rests  iipon  an  assumed  principle  of 
responsibility  which  does  not  exist.  The 
master,  in  the  •'"•''e  supposed,  is  not  exempt 
from  liability,  because  the  servant  has 
better  meaiis  of  providing  for  his  safety 
when  he  is  employed  in  immediate  connec- 
tion with  those  from  whose  negligence  he 
might  suffer ;  bnt  because  the  implied 
contract  of  the  master  does  not  extend  to 
indemnify  the  servant  against  the  negli- 
gence of  any  one  but  himself ;  and  he  is 
not  liable  in  tort,  as  for  the  negligence  of 
his  servant,  hecaiise  the  person  suffering 
does  not  stand  towards  him  in  the  relation 
of  a  stranger,  but  is  one  whose  rights  are 
regulated  by  contract  express  or  implied. 


The  exemption  of  the  master,  therefore, 
from  liability  for  the  negligence  of  a  fellow- 
servant,  does  not  depend  exclusively  upon 
the  consideration  that  the  servant  has 
better  means  to  provide  for  his  own  safety, 
but  upon  other  grounds.  Henc?,  the 
separation  of  the  employment  into  different 
departments  cannot  create  that  liability, 
when  it  does  not  arise  from  express  or  im- 
plied contract,  or  from  a  responsibility 
created  by  law  to  third  persons  and  stran- 
gers, for  the  negligence  of  a  servant." 

1  Lovell  V.  Howell,  1  C.  P.  Div.  161 ; 
Alabama,  &c.  R.  Co.  ».  Wallerj  48  Aln. 
459  ;  Faulkner  u.  Erie  R.  Co.,  49  Barb. 
(N.  Y.)  324  ;  Farwell  v.  Boston,  &c.  K. 
Co.,  4  Met.  (Mass.)  49  ;  RusselU'.  Hudson 
River  E.  Co.,  17  N.  Y.  134  ;  Feltham  v. 
England,  L.  R.  2  Q.  B.  33  ;  Hayes  v. 
Western  R.  Co.,  3  Cush.  (Mas,i.)  73; 
Sherman  t'.  Rochester,  &c.  R.  Co.,  17  N. 
Y.  153  ;  Noyes  v.  Smith,  28  Vt.-59  ;  Seaver 
V.  Boston,  &c.  R.  Co.,  14  Gray  (Mass.), 
466  ;  Illinois,  &c.  R.  Co.  ;;.  Jewell,  46  111. 
99  ;  Caldwell  v.  Brown,  58  Penn.  St.  453  j 
Weger  v.  Penn.  R.  Co.,  55  Penn.  St.  460. 

2  Harper  v.  Indianapolis,  &c.  E.  Co., 
47  Mo.  567 ;  4  Am.  Rep.  353  ;  Davis  v. 
Detroit,  &c.  R.  Co.,  20  Mich.  105  ;  4  Am. 
Rep.  361.  In  Georgia,  by  statute,  where 
a  servant  receives  an  injury.'without  fault 
on  his  part,  he  may  recover  for  an  injury 
resulting  from  the  negligence  of  a  co-ser- 
vant. Thompson  v.  Centtal  R.  &  B.  Co., 
54  Ga.  .iiOg.  And  this  is  the  case  in  lows, 
—  Huntw.  Chicago,  &c.  R.  Co.,  26  Iowa, 
363, —Missouri,  Wisconsin,  and  several 
of  the  States.  But  in  such  ca-ses,  actual 
negligence  is  required  to  be  shown.   Snlli- 
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to  contiuue  to  exercise  a  reasonable  care  in  ascertaining  their  qualities 
as  servants  wMle  engaged  in  his  service,  and  to  discharge  those  who, 
from  any  cause,  prove  iuefflcient  or  incompetent,  as  soon  as  knowl- 
edge thereof  comes  to  him,  or  by  the  exercise  of  dae  diligence  on  his 
part  ought  to  be  possessed  by  him.^ 

Sec.  390.  Master  does  not  warrant  Servants'  Competency'.  —  Tlie 
master  does  not  warrant  the  competency  of  his  servants ;  but  there  is 
an  implied  contract  on  his  part,  that  he  will  use  due  and  reasonable 
care  in  their  selection  and  retention,  and  whether  he  has  done  so'  or 
not  in  a  given  case  is  a  question  for  the  jury ;  ^  and  the  question  is  not ' 
whether  the  servant  was  incompetent,  but  whether  the  master  used 
that  degree  of  care  in  his  selection  that  a  man  of  ordinary  care  would 
use  in  view  of  the  nature  of  the  employment,  and  the  consequences 


van  V.  Mississippi,  &g.  B.  Co.,  11  Iowa, 
421  ;  Michigan,  &c.  E.  Co.  v.  Leahey,  10 
Mich.  193;  Schenclc  v.  Kailroad  Co.,  25 
Ind.  4fi2  ;  Tread  well  w.  Mayor,  &o.,  1  Daly 
(N.  Y.),  123;  Wright  v.  N.  Y.  Central 
B.  Co.,  25  N.  Y.  562  ;  McDermott  v. 
Pacific  B.  Co.,  30  Mo.  115  ;  Manville  v. 
Railroad  Co.,  11  Ohio  St.  417  ;  Eailroad 
Co.  a.  Bacon,  6  Ind.  205  ;  Hard  o.  Ver- 
mont B,  Co.,  32  Vt.  473;  Noyes  v.  Smith, 
28  id.  59  ;  Andei'son  v.  New  Jersey  E.  Co., 
7  Robt.  (N.  Y.)  611;  Beaulieu  v.  Portland, 
&o.  R.  Co.,  48  Me.  291.;  Ponton  v.  Eailroad 
Co.,  6  Jones  (N.  C),  245  j  Moss  v.  John- 
son, 22  111.  623. 

1  Wright  V.  N.  Y.  Central  E.  Co.,  25 
N.  Y.  562  ;  Lnning  v.  New  York,  &o.  B. 
Co.,  49  N.  Y.  521  ;  10  Am.  Eep.  417; 
Harper !J,  Indianapolis  E.  Co.,  47  Mo.  567; 
Moss  I'.  Pacific  E.  Co.,  49  Mo  167;  8  Ara. 
Rep.  126;  Hard».  Vermont,  &o.  E.  Co.,  32 
Vt.  473;  Wiggett  o.  Fox,  36  Eng.  L.  &  Eq. 
486 ;  Noyes  v.  Smith,  28  Vt.  69  ;  Davis 
»■  Detroit,  &o.  B.  Co.,  20  Mich.  364  ;  Boldt 
".  N.  Y.  Central  B.  Co.,  81  N.  Y.  433 ; 
Russell  V.  Hudson  River  E.  Co.,  17  N.  Y. 
136;  Eyan  ».  Cumberland  Valley  E.  Co., 
23  Penn.  St.  384  ;  Madison,  &o.  E.  Co.  v. 
Bacon,  6  Ind.  205;  Frazier'».  Penn.  E. 
Co.,  38  Penn.  St.  134  ;  Noyes  i>.  Smith, 
28  Vt.  59  ;  Hard  v.  Vermdnt,  &o.  E.  Co., 
32  Vt.  473 ;  Wright  v.  N.  Y.  Central  B. 
Co.,  25  N.  Y.  662;  Whaalan  v.  Mad  Biver 
K-  Co.,  8  Ohio  St.  249 ;  Indianapolis  B. 
Co.  ».  Klein,  11  Ind.  38 ;  Ormond  v.  Hol- 
land,  1  El.,   Bl.,   &  EI.   102;   Coon   v. 


Syracuse,  &c.  B.  Co.,  5  N.  Y.  492 ;  Wonder 
V.  Bait.,  &c.  E.  Co.,  32  Md.  411  ;  Brothers 
V.  Cartter,  52  Mo.  373  ;  Brickner  v.  N.  Y. 
Central  E.  Co.,  2  Lans.  (N.  Y.)  506.  In  a 
case  in  Michiganj  the  court  stated  what  ap- 
pears to  be  the  true  rule  in  this  connection : 
"  Tl)e  defendant  was  required  to  exercise 
reasonable  care  in  its  supervision  of  the 
conduct  of  its  servants,  with  •  a  view  to 
ascertain  whether  they  were  iit  or  com- 
petent persons  to  be  retained  in  its  employ- 
ment;  but  this. duty  mnst  be  performed 
with  reference  to  the  nature  of  the  employ- 
ment and  the  dangers  likely  to  be  caused 
by  the  employment  of  unfit  or  incompetent 
persons.  It  was  required  to  exercise  a 
closer  supervision  over  the  habits  and 
conduct  of  an  engineer  tha^n  over  a  brake- 
man  or  a  common  laborer.  The  position 
of  engineer  is  one  of  the  most  responsible 
positions  connected  with  railroad  service 
and  calls  upon  the  employer  not  only  to 
use  reasonable  care  in  the  selection  of 
competent  men  for  the  position,  but  reason- 
able diligence  in  seeing  that  they  remain 
tru-stworthy  in  the  discharge  of  their 
duties."  ' 

^  Tarrant  v.  Webb,  18  C.  B.  797  ; 
Merry  v.  Wilson,  L.  E.  1  S.  &  D.  326  ; 
Ormond  v.  Holland,  1  El.,  Bl.,  &  El.  102  ; 
Indianapolis  E.  Co.  v.  Love,  10  Ind.  654  ; 
Columbus,  &c.  E.  Co.  v.  Webb,  12  Ohio 
St.  475  ;  Hard  v.  Vt.  &  Canada  E.  Co.,  32 
Vt.  473  ;  and  indeed  this  may  be  said  to 
be  a  necessary  inference  from  all  the  cases 
in  which  the  question  is  discussed. 
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of  the  employment  of  an  incompetent  person.^  He  does  not  war- 
rant to  eaeh  person  who  engages  in  the  service  the  competency  of 
every  servant  employed,  and  cannot  be  made  responsible,  unless  it 
is  shown  that  he  Was  guilty  of  a  want  of  care  in  the  selection  of  the 
person  through  whose  negligence  the  injury  occurred  ;2  but  he  does 
impliedly  undertake  that  he  will  exercise  reasonable  care  in  this 
respect,  and  that  he  will  continue  to  exercise  such  care,  even  after 
their  employment,  by  discharging  those  who  prove  incompetent,  go 
that  his  servants  shall  not  be  exposed  to  more  than  the  ordinary 
hazards  incident  to  the  service. 

Sec.  391.  Degree  of  Care  required  of  the  Master.  — The  degree  of 
care  to  be  exercised  by  a  master  in  the  selection  of  servants,  mate- 
rials, or  machinery,  is  such  as  is  reasonable  and  proper,  in  view  of 
the  nature  and  character  of  the  business,  and  phe  consequences  hkely 
to  result  from  a  negligent  or  unskilful  execution  of  the  work,  or  from 
defective  or  improper  appliances.  Thus,  a  higher  degree  of  care 
would  be  required  in  the  employment  of  a  servant  to  run  a  loco- 
motive upon  a  railway  than  in  the  employment  of  a  brakeman,  or  in  > 
the  employment  of  a  switch-tender  than  in  the  employment  of  an 
ordinary  track-hand ;  for  the  consequences  of  the  employment  of 
an  unskilful  or  careless  person  in  one  place  would  result  in  more 
serious  consequences  than  in  the  other.  And  so,  generally,  the  de- 
gree of  care  to  be  observed  in  the  employment  of  laborers  must  be 
commensurate  with  the  nature  and  the  dangers  of  the  business,  and 
the  grade  of  service  for  which  the  servant  is  intended,  and  the  hazr 
ards  to  which  other  servants  are  to  be  exposed  from  the  employment ;, 
of  a  careless  and  incompetent  person,  and  such  care  as  a  reasonably 
prudent  man  would  exercise  in  the  same  business  or  undertaking.' 

1  Tarrant  v.  Webb,  18  C.  B.  797.  a  few  exceptions  not  important  to  be  men- 

2  Treadwell  v.  Mayor,  etc.,  of  N.  Y.,  1  tioned,  are  to  the  effect  that  the  corpora- 
Daly  (X.  Y.),  123;  Coon  v.  Syracuse,  &c.  tion  must  exercise  ordinary  care.  Bat 
B.  Co.,  5  N.  Y.  492 ;  Sherman  «.  Roches-  according  to  the  best  considered  adjodi- 
ter,  &c.  R.  Co.  17  N.  Y.  153  ;  Whaalan  cations,  and  upon  the  clearest  grounds  of 
V.  Mad  Kiver  C.  Co.,  8  Ohio  St.  249  ;  necessity  and  good  faith,  ordinary  care  in 
Wright  V.  N.  Y.  Central  K.  Co.,  25  N.  Y.  the  selection  of  servants  and  agents  im- 
562.  plies  that  degree  of  diligence  and  precau- 

'  In  the  case  of  Wabash  R.  Co.  t.  Mc-  tion  which  the  exigencies  of  the  particular 

Daniels,  107  U.  S.  454  ;  11  Am.  &  Eng.  R.  service  reasonably  require.      It  is  such 

Cas  158,  which  was  an  action  by  a  brake-  care  as,  in  view  of  the  consequences  that 

man  against  the  company  for  injuries  re-  may  result  from  negligence  on  the  part  of 

suiting  from  the  negligence  of  a  telegraph-  the  employer,  is  fairly  commensurate  with 

operator,  Hablan,   J.,   speaking  for  the  the  perils  or  danger  likelyto  be  encountered, 

court,  discussed '  thin  question   at    some  In  substance,  though  not  in  woids,  thejniy 

length,  observing:  "  The  decisions,  with  were  so  instructed  in  the  present  case.  That 
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If  a  railroad  company  should  employ  a  person  as  engineer  who  was 
a  stranger  to  them,  and  about  whose  experience  or  skill  they  knew 
nothing,  either  by  their  own  observation  or  information  from  others, 
and  he  should  prove  incompetent  in  fact,  this  would  doubtless  be 
TfeCTajded  as  such  negligence  on  their  part  as  would  render  them  lia- 
ble for  all  injuries  resulting  to  other  of  their  servants  therefrom ; 
and  the  same  is  applicable  to  every  species  of  skilled  or  hazardous 
service.  In  every  case  the  question  of  reasonable  care,  or  want  of 
care,  is  a  question  of  fact  for  the  jury ;  and  the  circumstances  at- 
tending the  hiring  are  necessarily  material,  and  if  c|aimed  t&  be 
upon  insufficient  circumspection  or  care,  the  plainfiff  should  show 
the  fact  by  proof.^ 


the  court  did  not  use  the  word '  ordinary '  in 
its  charge  is  of  no  consequence  since  the 
jury  were  rightly  instructed  as  to  the  de- 
gree of  diligence  which  the  company  was 
bound  to  exercise  in  the  employment  of 
telegraphic  night-operators.  The  court 
correctly  Siiid  that  that  was  a  position  of 
great  respoijsibility,  and,,  in  view  of  the 
consequences  which  might  result  to  em- 
ployes frotu  the  carelessness  of  telegraphic 
Qiperators,  upon  whosie  reports  depended 
the  moving  of  trains,,  the  defendant  was 
under  a  duty  to  exercise  '  proper  and 
gteat  care'  to  select  competent,  persons 
for  that  branch  of  its  service.  .  .  .  Ordi- 
nary care  then,  implies  the  exercise,  of 
reasonable  diligence,  and  reasonable  dili- 
gence implies,  as  between  the  employer 
and  employe,  such  watchfulness,  caution, 
and  foresight  as,  under  all  thecircumstancea 
of  the  particular  service,  a  corporation  con- 
trolled by  careful,  prudent  officers  ought 
to  exercise."  The  court  then  went  on  to 
say  that  it  could  not  give  its  assent  to  the 
view  "that  ordinajy  care  in  the  employ- 
ment and  retention  of  railroad  employes 
means  only  that  degree  of  diligence  which 
is  cuatamary  or  is  sanctioned  by  the)g6neral 
practice  and  usage  which  obtains  among 
those  intrusted  with  the  management  and 
control  of  railroad  property  and  railroad, 
wplayes.  There  are  general  expressions 
in  adjudged  cases  which  apparently  sus- 
tain the  position  taken  by  counsel.  But 
the  reasoning  upon  which  those  cases  are 
based  is  not  satisfactory,  nor,  as  we  think, 
consistent  with  that  good  faith  which,  at 


all  times,  should  characterize  the  inter- 
course between  officers  of  railroad  corpora- > 
tions  and  their  employes."  The  judgment 
of  the  lower  court  in  favor  of  the  plaintiff 
was  therefore  affirmed.  See  similar  vitws 
expressed  in  Louisville,  &c.  Bi  Go.  v. 
Allen,  78  Ala.  494. 

1  Lalor  V.  Chicago,  &c.  K.  Co.,  52,  111. 
401 ;  Columbus,  &c.  E..  Co.  v.  Troesch,  68 
111.  545;  Connolly  v.  Poillon,  41  Barb. 
(N.  Y.)  366  ;  Gibson  v.  Pacific  R.  Co., 
46  Mo.  163  ;  Wonder  v.  Baltimore  E. 
Co.,  32  Md.  411 ;  O'Donnell  v..  Allegheny, 
&c.  R.  Co.,  59  Penn.  St.  239  ;  Moran  v. 
K.  Y.  Central  R.  Co.,  3  Th.  &  C.  (N.  Y.) 
770 ;  Cooper  v.  Milwaukee,  &o.  E.  Co.,  23 
Wis.  668;  Noyes  v.  Smith,  28  Vt,  29; 
HntchitlBon  n.  York,  &e.  Ry.  Co.,  5  Exch. 
352;  Oilman  v.  Eastern  R:  Co.,  10  Allen, 
238;  Tarrant  v.  Webb,  ISC.  B.  797;  Bar- 
tonshiU  Coal  Co.  v.  Roid,  3  Maeq.  272 ; 
Ormond  v.  Holland,  1  El.,  Bl.,  &  EL  102  ; 
Weems  v.  Mathieson,  4  Macq.  (Sc.)  215  ; 
Clarke V.  Holmes,  7  H.  &  N.  937 ;  Keegan 
V.  Western  R.  Co.,  8  N.  Y.  175;  Gainer  v. 
Taylor,  10  Gray  (Mass.),  274;  Gibson  v. 
Pacific  R.  Co.,  46  Mo.  163  ;  Fox  v.  Sand- 
ford,  4  Sneed  (Tenn.l,  86;  Anderson  v. 
New  Jersey  R.  Co.,  7  Robt.  (N.  Y.)  611  ; 
McMahon  v.  Davidson,  12  Minn.  357 ; 
Erazier  v.  Penn.  K.  Co.,  38  Penn.  St.  104; 
Michigan  R.  Co.  v.  Leahey,  10-  Mich.  193; 
Robback  v.  Pacific  R.  Co.,  43  Mo.  187; 
MoDermott  v.  Pacific  R.  Co.,  30  Mo.  115  ; 
Warner  v.  Erie  R.  Co.,  39  N.  Y.  471  ; 
Illinois  Central  R.  Co.  v.  Jewell,  49  111. 
99. 
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The  duty  of  the  master  is  not  only  to,  employ  but  to  retain  only 
such  servants  as  are  competent  for  the  positions  filled  by  them.  It 
is  as  much  incumbent  upon  him  to  detect  the  unfitness  of  a  servant 
and  to  remove  him,  as  it  is  to  exercise  care  to  employ  only  those  who 
are  competent  and  trustworthy.^  In  this  case,  however,  as  in  the 
case  of  defective  machinery,  the  master  cannot  be  held  responsible 
for  incompetency  which  the  exercise  of  ordinary  care  would  not  re- 
veal, for  the  law  does  not  require  him  to  warrant  the  competency  or 
fitness  of  his  servants ;  his  duty  is  discharged  if  he  exercises  that 
care  which  an  ordinarily  prudent  and  careful  man  would,  iu  view  of 
all  the  circumstances,  have  exercised.^  Aiid  if  a  servant  having 
knowledge  of  the  incompetency  of  a  fellow-servant,  voluptarily  con- 
tinues in  the  service  without  complaint,  he  must  be  considered  as 
assuming  the  risk,  and  cannot  afterwards  complain, if  he  is  injured 
as  a  result  of  such  incompetency.^ 


1  IT.  S.  Rolling  Stock  Co.  v.  Wilder, 
116  111.  100;  2.T  Am.  &  Eng.  B.  Cas.  414  ; 
Louisville,  &o.  B.  Co.  v.  Allen,  78  Ala. 
494  ;  Mich.  Central  K.  Co.  v.  Gilbert,  46 
Mich.  176 ;  2  Am.  &  Eng.  E.  Cas.  230 ; 
Harper  v.  Indianapolis,  &c.  B.  Co.,  47  Mo. 
667;  McDermott  v.  Hannibal,  &c.  E.  Co., 
73  Mo.  516  ;  2  Am.  &  Eng.  K.  Cas.  85;  Chi- 
cago, &c.  E.  Co.  V.  Moranda,  108  111.  676; 
17  Am.  &  Eng.  E.  Cas.  664 ;  Atchison,  &c. 
E.  Co.  17.  Moore,  29  Kan.  632 ;  11  Am.  & 
Eng.  E.  Cas.  243 ;  Oilman  i\  Eastern  R. 
Co.,  13  Allen  (Mass.),  433  ;'Eouston,  &c. 
E.  Co.  V.  Myers,  55  Tex.  110 ;  Houston, 
&c.  R.  Co.  V.  Patton  (Tex.),  9  S.  W.  Eep. 
176  :  Baulec  v.  New  York,  &e.  R.  Co.,  59 
N.  y.  356 ;  Tierney  v.  Minneapolis,  &c. 
R.  Co.,  33  Minn.  311  ;  21  Am.  &  Eng.  B. 
Cas.  545.  Compare  the  case  of  Chapman 
».  Erie  E.  Co.,  55  N.  Y.  685.  Tn  that 
case  the  trial  court  instructed  the  jury  that 
thus  :  "  But  if,  after  a  competent  and 
proper  person  is  employed  for  such  a  duty, 
his  habits  become  such  that  it  is  unsafe  to 
trust  him  any  longer  in  that  capacity,  the 
company  are  bound  to  use,  through  their 
proper  officers,  such  reasonable  care  and 
diligence  in  ascertaining  what  the  man  is 
after  he  is  employed,  as  they  would  be  in 
his  original  employment."  The  Court  of 
Appeals  referring  to  this  instruction  said  : 
"We  think  this  rule  of  diligence  too  broad, 
and  cannot  be  sustained.    The  general  rule 


is  that  knowledge  of  incompetency  is  neces- 
sary to  charge  the  principal  With  the  duty 
of  acting.  In  employing  subordinates,  the 
principal  must  exercise  great  care,  and  is 
requires,  to  institute  affiiTiative  inquiries 
to  ascertain  their  character  and  qualifica- 
tions, and  negligence  in  this  respect  will 
create  a  liability;  but  after  suitable  per- 
sons have  been  employed,  there  is  not  the 
same  reason  for  exacting  such  a  high  degree 
of  diligence.  Good  character  and  proper 
qualifications  once  possessed  may  be  pre- 
sumed to  continue,  and  I  see  no  reason 
why  a  principal  may  not  rely  on  that 
presumption  a.s  to  these  personal  qualities, 
until  he  has  notice  of  a  change,  or  knowl- 
edge of  such  facts  as  would  be  deemed 
equivalent  to  notice,  or  at  least  such  as 
would  not  put  a  reasonable  man  upon 
inquiry."  See  also  Blake  v.  Maine  Cen- 
tral B.  Co.,  71  Me.  64. 

■■'  Mere  proof  of  specific  acts  of  careless- 
ness on  the  part  of  a  seiTant  without 
evidence  of  actual,  or  reasonably  charge- 
able, knowledge  thereof,  on  the  part  of 
the  master,  is  insufficient  to  warrant  a  jury 
in  inferring  negligence  on  the  part  of  the 
master  in  retaining  such  servant  in  his 
employ.  Hoffman  ».  Chicago,  &o.  B.  Co., 
78  Mo.  50,  64  ;  17  Am.  &  Eng.  R.  Cas. 
625. 

»  The  rule  is  the  same  here  as  in  the 
case  of  injuries  resulting  from  defective 
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Sec.   392.    Law  presumes  the  Master  has  performed  his  Duty.  — 

Prima  facie,  where  the  law  imposes  a  duty  upon  another,  it  pre- 
sumes that  such  duty  was  properly  performed ;  hence,  from  the  mere 
circumstance  that  the  servant  is  in  fact  incompetent,  and  that  injury 
has  resulted  to  other  servants  therefrom,  the  law  will  not  presume 
want  of  care  on  the  part  of  the  master,  although  such  facts  are  mate- 
rial circumstances,  in  connection  with  other  facts,  to  establish  want  of 
and  the  burden  in  all  such  cases  is  upon  the  servant  sfeeking  a 


care: 


recovery,  to  establish  the  fact  that  the  injury  resulted  to  him  because 
the  master  did  not  exercise  reasonable  and  proper  care  in  these  respects ; 
and  this  must  be  established  as  a. fact  in  the  case,  and  cannot  result 
as  an  inference  from  the  circumstance  that  the  servant  causing  the 
injury  was  in  fact  incompetent,  or  that  the  materiak  or  resources  of 
the  business  were  in  fact  defective.^ 

Neither  incompetency  nor  unskilfulness  of  a  co-servant  will  be 
presumed ;  in  order  to  make  either  available  as  a  ground  of  action 


machinery  as  stated  cmte,  §  971.  See  Staf- 
ford V.  Chicago,  &e.  E.  Co.,  114  111.  244; 
Kansas  Pacific  B.  Co.  v.  Peavey,  29  Kan. 
169|  49  Am.  Rep.  630;  11  Am  &.  Eng.  R. 

•  Cas.  260;/oflo«)e£«ia  34  Kan.  472;  Dillon 
V.  Union-Pac.  R.  Co.,  3  Dill.  ^IJ.  S.)  319 ; 
Warmington  v.  Atchison,  &c.  R.  Co.,  46 
Mo.  App.  159  ;  Latremonille  v.  Benning- 
ton, &c.  E.  Co.,  63  Vt.  336.  Where  it  is 
douhtful  whether  the  incompetency  of  the 

'.  fellow-servant  was  apparent,  or  was  known 
to  the  injured  einploy^,  the  question  is  for 
the  jury.  See  New  York  Steamship  Co. 
V.  Anderson,  50  Fed.  Hep.  462 ;  1  C.  C.  K. 
629;  1  U.  S.  App.  176.  But  a  servant  is 
not  precluded  from  a  recovery  where  he 
complained  to  the  proper  authorities  of 
the  incompetency  of  hjs  fellow-servants 
and  was  promised  that  they  should  be  re- 
moved, his  employers  at  the  samp  time 
requesting  him  to  continue  with  them  for 
a  short  time  longer.  Wrest  v.  Erie  City 
Iron  Works  (Penn.),  24  Atl.  Eep.  291. 
If  the  injured  servant  had  the  same  means 
of  knowing  the  incompetency  of  his  fellow- 
servants  as  did  his  master,  he  cannot  re- 
cover for  an  injury  resulting  from  such 
incompetence,  unless  he  can  show  actual 
knowledge  of  it  by  the  master.  Davis  ». 
Detroit,  &c.  R.  Co.,  20  Mich.  105 ;  Indi- 
ana, &c.  R.  Co.  V.  Dailey,  110  ^nd.  75. 
1  Baulec  ».  New  York,  &c.  R.  Co;,  59 
vol,,  in.  -1- 14 


N.  Y.  356;  Moss  v.  Pacific  K.  Co.,  49  Mo.. 
167  ;  Davis  v.  Detroit  R., Co.,  20  Mich. 
105;  Tarrant  v.  Webb,  18  C.  B.  797. 
The  rule  as  stated  in  Wood's  Law  ot  Master 
and  Servant,  p.  800,  §j419,  and  approyed' 
in  Hoffman  ».  Chicago,  &c.  R.  Co.,  78  Mo. 
54  ;  17  Am.  &  Eng.  E.  Cas;  625,  is  this  : 
"Therefore  the  mere  fact  that  a  fellow-ser- 
vant is  incompetent,  that  materials  have 
proved  defective,  or  that  the  appliances  or 
machinery  used  in  the  prosecution  of  the 
business  have  proved  insufficient,  does  not 
tend  even  prima  facie  to  establish  negli- 
gence on  his  part,  but  the  burden  in  all 
such  cases  is  upon  the  servaut  seeking  a 
recovery  to  establish  the  fact  that  the  in- 
jury resulted  to  him  because  hi^  master 
did  not  exercise  I'casonable  and  prdper  care' 
in  these  respects,  or  either  of  them,  and 
thi.s  must  be  established  as  a  fact  in  the 
case,  and  cannot  result  as  an  inference 
from  the  circumstances  that  thei  servant 
causing  the  injuiy  was  in  fact  incompe- 
tent, or  that  the  materials  or  resources  of 
the"  business  were  in  fact  defective."  See 
in  support  of  the  same  view  Hilts  v.  Chi. 
cago,  &o.  E.  Co.,  55  Mich.  444 ;  Chicago, 
&C..R.  Co.  t.  Geary,  110  111.  383;  Stafford 
V.  Chicago,  &c.  R.  Co.,  114  111.  244 ; 
Summerjiays  a.  Kansas  Pac.  R.  Co.,  2 
Col.  484;  Davis  v.  Detroit/ &d.  R.  Co., 
20  Mich.  105.      ' 
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it  must  be  proved ;  and  merely  showing  the  manner  in  which  he 
did  the  particular  act  complained  of  is  not  generally  of  itself  suffi- 
cient to  warrant  such  an  inference.^  For  an  injury  resulting  ew^irai^ 
from  the  negligence  of  a  co-servant,  no  fault  being  imputable  to  the 
master  in  his  employment  or  reteiition,  no  liability  exists  on  his 
part.2  Liability  attaches  only  when  the  master  is  at  fault,^  and  in 
all  cases  the  burden  is  upon  the  servant  to  show  want  of  care  on  the 
part  of  the  master  in  selecting  or  retaining  the  negligent  or  unskil- 
ful servant,  as  well  also  as  negligence  or  unskilfulness  in  the  ser- 
vant ;  *  and  if  it  appears  that  the  servant  had,  or  ought  to  have  had, 
the  same  knowledge  of  the  servant's  incompetency  that  the  master 
had,  he  cannot  recover.  He  is  not  bound  to  inquire,  to  ascertain  his 
co-servant's  habits  or  qualities  as  a  servapt,  but  he  is  bound  to  see 
what  transpires,  in  his  presence  ;  but  he  is  not  in  all  cases  presumed 
to  know  as  well  as  the  master  the  general  reputation  of  a  co-servant 
for  care  or  skill.^  The  master  being  liable  for  negligence  in  selectr 
ing  or  retaining  a  negligent  or  unskilful  servant,  the  declaration 
should  not  only  set  forth  an  injury  resulting  from  the  negligence  or 
unskilfulness  of  the  servant,  hut  should  also  allege  negligence  on  the 
pa/rt  of  the  master,  either  in  employing  or  retaini/ng  hdm;  and  a  declar 
ration  merely  alleging  an  injury  received  from  the  carelessness  of  a 
co-servant  does  not  set  forth  a  cause  of  action.* 


1  Summersell  v.  Fish,  117  Mass.  812.  (N.  Y.),  582;  Hayes  v.  Western  R.  Co., 

"  Fitzpatrick D.  New  Alliany, &c. R. Co.,  8  Cush.  (Mass.)  270;   Wright  v.  N.  Y. ' 

7  Ind.  486;  Leahey  v.  Mich.  Central  R.  Central  R.  Co.,  25  N.  Y.  564. 
Co.,  10  Midi.  199;  1  Redtield  on  Railways,         »  Gilman  v.  Eastern  K.  Co.,  10  Allen 

520 ;  Sullivan  v.  Mississippi,  &c.  R.  Co.,  (Mass.),  233  ;  87  Am.  Dec.  685 ;  Farwell 

11  Iowa,  426  ;  Priestley  v.  Fowler,  3  M.  v.  Boston,  &c.  R.  Co.,  4  Met.  (Mass.)  48; 

&  W.  1  ;  Abraham  v.  Beynolds,'  5  H.  &  38  Am.  Deo.  339;  Bartonshill  Coal  Co.  ». 

N.  142;  Hutchinson  v.  York,  &c.  By.  Co.,  Reid,  8  Maoq.  (Sc)  263. 
5  Exch.  343  ;   Morgan  v.  Vale  of  Neath         *  Mad  River  R.  Co.  v.  Barber,  60  Ohio 

By.  Co.,  L.  B.  1   Q.  B.  154 ;   Searle  v.  St.  568  ;  Indiacapolis  E.  Co.  a.  Love,  10 

Lindsay,  11  C.  B.  N.  s.  429  ;  O'Connell  v.  Ind.   554  ;  Faulkner  v.  Erie  R.  Co.,  49 

,  Baltimore,  &c.  R.  Co.,  20  Md.  212  ;  Hard  Barb.  (N.  Y.)  824  ;  McMillan  v.  Saratoga, 

V.  Vt.  &  Canada  R.  Co.,   32   Vt.   478  ;  &c.  R.  Co.,  20  id.  442  ;  Hayden  v.  .Smith- 

Weger  c.  Penn   Central  R.  Co.,  55  Peun.  ville  Mfg.  Co.,  29  Conn.  657;  Kunz  v. 

St.  460  ;   Harrison  v.  Central  R.  Co.,  81  Stuart,  1  Daly  (N.  Y.),  432;  Thayer  v. 

N.  J.  L.  293  ;  Feltham  v.  England,  L.  R.  St.  Louis,  &c.  E.  Co.,  22  Ind.  26. 
2  Q.  B.  83 ;  Tunney  «.'  Midland  By.  Co.,         «  Gilman  v.   Eastern  R,  Co.,  10  Allen 

L.  B.  1  C.  P.  289;  Warner  v.  Erie  R.  Co.,  (Mass.),  233  ;  Frazer  v.  Penn.  B,  Co.,  38 

39  N.  Y.  470 ;  Thayer  v.  St.  Louis,  &c.  R.  Penn.  St.  104  ;  Laning  v.  N.  Y.  Central 

Co.,  22  Ind.  26  ;  Caldwell  v.  Brown,  53  B.  Co.,   49   N.  Y.  521  ;    10    Am.  Sep. 

Penn.  St.  457  ;  Beanlieu  v.'  Portland  Co.,  417. 

48  Me.  294  ;  Carle  v.  Boston,  &c.  B.  Co.,         »  Moss  v.  Pacific  R.  Co.,  49  Mo.  1«7; 

43  Me.  269  ;  Brown  u.  Maxwell,  6  Hill  8  Am.  Kep.  126. 
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Sec.  393.  Negligence  in  Hiring  or  Retaining  must  be  proved.  —  The 

servant's  general  reputation  for  unfitness  may  -be  sufficient  to  over- 
come the  presumption  that  the  master  used  due  care  in  his  selection, 
even  though  actual  knowledge  of  such  reputation  or  unfitness  on  the 
master's  part  is  not  shown.  Negligence,  such  as  unfits  a  person  for 
service,  or  such  as  renders  it  negligent  in  a  master  to  retain  him  in 
his  employ,  must  be  habitual,  rather  than  occasional,  or  of  such  a 
character  as  renders  it  imprudent  in  the  master  to  retain  him  in  his 
employ,  and  such  that  a,  prudent  man,  knowing  the  facts,  would  not 
have  retained  the  servant  in  hi^  einploy.^  A  single  act  of  negli- 
gence on  the  part  of  a  servant  may  or  may  not  be  sufficient  to 
make  it  obligatory  upon  the  master  to  discharge  him,  —  according 
to  the  character  of  the  act  or  omission,  the  nature  of  the  service  in 
which  he  is  employed,  and  th§  consequence  of  negligence  to  other 
employds.^ 

Sec.  394.  "When  Master  is  afifeoted  with  Notice  of  Incompetency. 
—  When  a  servant  is  generally  known  to  be  incompetent,  the  master 
.  is  chargeable  with  negligence  for  not  hnowimff  what  his  reputation  is;  ^ 
and  if  he  employs  a  servant  generally  reputed  to  be  pareless  arid 
incompetent,  he  is  chargeable  with  negligence  in  his  employment, 
even  though  he  was  himself,  in  fact,  ignorant  of  such  unfitness* 
But  the  reputation  of  the  servant  in  that  respect  must  be  so  general 
that  it  could  readily  have  been  ascertained  upon  inquiry,  in  which 
case  the  negligence  consists  in  ijot  making  proper  inquiry.*  The 
master  is  only  required  to  use  reasonable  diligence  in  the  selection 
of  competent  servants,  and  when  he  has  done  that  his  duty- to  the 
servants  is  performed  ;^  but  he  must  perform  this-  duty  reasonably- 

^  Moss  i».  Paelfie  R.  Co.,  49  Mo.  167  ;  master  is  bound  to  exercise  diligence  and 

8  Am.  Rep.  126  ;  Davis  v.  Detroit  R.  Co.,  care  that  he  brings  into  his  service  only 

20  Mich.  105  ;  Edwards  v.  London,  &o.  such  as  are  safe,  capable,  and  trustworthyj 

Ry.  Co.,  4  01.  &  F.  530.  and  for  any  neglect  in  exercising  diligence 

"  Bauleo  v.  N.  Y.  &  Harlem  E.  Co,,  59  he  is  liable  to  the  servant  for  injuries  sus- 

N.  Y.  356  ;  Davis  v.  Detroit  R.  Co.,  20  tained   from    that  neglect."      Gibson   v. 

Mich.  105 ;  Chapman  v.  Erie  R.  Co.,  55  Pacific  E.  Co.,  46  Mo.  163  ;  Harper  v.  In- 

K.  Y.  579 ;  Strahlendorf  v.  Rosenthal,  30  dianapolia  R.  Co.,  47  id.  567-;  Hutchinson 

Wis.  674  ;  Kroy  v.  Chicago,  &c.  R.  Co.,  v.  York,  &o.  Ry.  Co.,  5  Exch.  352. 

32  Iowa,  857.  e  ^ox  v.  Saiiford,  i  Sneed  (Tenn.),  36  ; 

'  Davis u.  Detroit  R.  Co.,  20  Mich,  105.  Farwell  v.    Boston,   &o.  R.  Co.,   4  Met. 

'  Oilman  ».  Eastern  R.  Co.,  10  Allen  (Mass.)  47;  Sullivan  ».,  Mississippi,  &e. 

(Mass.),  233.  R.  Co.,  11  Iowa,  421  ;  Beanlieu  v.  Port- 

'  CooLEY,  J.,  in  Davis  v.  Detroit  R:  land  6o.,  48  Me.  291  ;  Rohback  v.  Pacific 

Co.,  20  Mich.  105  ;  Wright  v.  N.  Y.  Cen-  R.  Co.,  43  Mo.  187  ;  Hubgh  v.  New  Or- 

tral  R.  Co.,  25  N.  Y.  566.     In  Noyea  v.  leans  Co.,  6  La.  An.  496  ;  Columbus,  &* 

Smith,  28  Vt.  63,  the  court  say  :   "The  R.  Co.  v.  Troesoh,  68  111.  545 ;  Wonder  i>. 
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and  with  reasonable  reference  to  the  nature  of  the  employment,  and 
the  dangers  incident  to  the  employment  of  unskilful  or  incompe- 
tent persons.  What  is  reasonable  care  in  that  respect  is  therefore 
necessarily  a  question  for  the  jury.^ 

Sec.  395.  Rule  when  Servant  kuo'ws  of  Co-servant's  Incompetency. 
—  Where  a  co-servant  is  injured  through  the  incompetency  of  a  fel- 
low-servant, and  he  knows  or  has  the  same  means  of  knowing. oi  such 
incompetency  as  the  master  has,  he  cannot  recover  fordnjuries  result- 
ing to  him  from  such  servant's  negligent,  acts,  because  he  is  charge- 
able with  negligence  in  not  informing  the  master,  if  he  knew  the 
fact,  or  if  he  did  not,  is  equally  as  chargeable  with  negligence  as  the 
master  for  not  knowing  it;^  and  if  he  did  know  of  it,  and  with  such 
knowledge  remained  in  the  service,  he  is  treated  as  assuming  all  the 
risks  incident  to  such  incompetency  or  unskilfulness,"  unless  he  estab- 
lishes a  reasonable  excuse  for  remaining.*  The  master  is  bound  to 
inquire  as  to  the  servant's  qualification  for  the  service,*  and  to  do  all 
that  a  prudent  man  would  do  under  similar  circumstances,  in  view  of 
the  nature  of  the  service  Und  the  consequences  of  its  careless  or  im- 
proper execution.  He  cannot  screen  himself  "from  liability  upon  the 
-ground  that  he  was  deceived  by  the  statements  of  the  servant  himself 
as  to  his  experience  or  habits,  if  upon  reasonable  inquiry  he  would 
have  ascertained  his  incompetency  or  unfitness.*    The  duty  imposed 

Baltimore,  &o.  R.  Co.,  32  Md.  411 ;  Har-  «  Mad  Kiver  E.  Co.  v.  Barter,  6  Ohio 

per  V.  Indianapolis  B.  Co.,  47  Mo.  567  ;  St.  663  ;  Hayden  v.  Mfg.  Co.,  29  Conn. 

Davis  V.  Detroit,  &c.   E.   Co.,  20  Mich.  659  ;  Skipp  v.  Eastern  Counties  Ey.  Co., 

105  ;  MoDermott  v.  Pacific  E,  Co.,  30  Mo.  9  Exch.  223  ;  Wright  v.  N.  Y.  Central  E. 

115 ;  Hunt  v.  Cliicago,    &c.  E.  Co.,   26  Co.,  25  N.  Y.  566  ;  Frazier  v.  Pennsyl- 

lowa,  363 !  Columbus  B.  Co.  v.  Webb,  12  vania  E.  Co.,  38  Penn.  St.  104 ;  80  Am. 

Ohio  St.  475  ;  Michigan,  &c.  R.   Co.  v.  Dec.  467  ;  Seymonr  v.  Maddox,  16  Q.  B. 

Leahey,  10   Mich.  199  ;  Ponton  f.  Wil-  324. 

niington  E.  Co.,  6  Jones  {N.  C),  245;  *  Laning  v.  N.  Y.  Central  E.  Co.,  49 

Illinois  E.  Co.  v.  Cox,  21  111.  20  ;  Cooper  N.  Y.  521;  Clarke  v.  Holmes/,  7  H.  &  N. 

V.  Mullins,  30  Ga.  146;  Conlin  v.  Charles-  937. 

ton,  15  Eich.  (S.  C.)  201  ;  Donaldson  v.  '  Noyes  v.  Smith,  28  Vt.  59;  Harper 

Mississippi,   &o.  R.  Co.,  18  Iowa,    280;  ».  Indianapolis,  &c.  E.  Co.,  47  Mo.  567  ;  4 

Wright  V.  N.  Y.  Central  R.  Co.,  25  N.  Y.  Am.  Rep,  852. 

562 ;   Chapman  v.  Erie  E.  Co.,  55  id.  ;  «  Oilman  v.  Eastern  E.  Co.,  10  Allen 

Noyes  v.  Smith,  28  Vt.  59.  (Mass.),  233  ;  Wright «.  N.  Y.  Central  E. 

'  Davis  V.   Detroit  E.   Co.,  20  Mich.  Co.,  28  Barb.  (N.  Y.)  80.     The  judgment 

105  ;  Oilman  w.  Eastern  E.  Co.,  10  Allen  in  this  case  was  reversed  upon  appeal  (25 

(Mass.),  233  ;  87  Am.  Dec.  635  ;  Gibbs  v.  N.  Y.  562),  but  by  later  decisions  in  the 

Crombie,  3  Ct.  of  Sess.  (Sc. )  (8d  series).  Court  of  Appeals  its  doctrine  has  been 

886.     See  statement  of  case,  arUe.  affirmed,  while  that  announced  in  the  Ap- 

2  Davis  w.  Detroit  E.  Co.,  20  Mich.  105;  pellate  Court  has  been  overruled,     Lan- 

Lalor  «.  Chicago,  &c.  R.  Co.,  62  lU.  401  ;  ing  c.  N.  Y.  Centr.il  B.  Co.,  49  N.  Y. 

Chicago,  &c.  E.  Co.  u.  Murphy,  53  id.  336,  521;  10  Am.  Bep.  417  ;  Flike  .;.  Boston, 
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upon  the  master  in  this  respect  is  substantial  aifd  absolute.  He  must 
at  Ms  'peril  exercise  reasonable  care  in  the  selection  of  the  appliances  of 
his  business  and  co-servants,  and  whether  he  has  done  so  or  not  ig 
essentially  a  question  for  the  jury ;  ^  and  the  rule  is  the  same  whether 
he  discharges  this  duty  himself  or  delegates  it  to  others.^ 

Sec.  396.  incompetency  of  the  Servant,. and  ITegligence  of  the  Mas- 
ter must  be  Shown.  —  Where  a  servant  is  injured  or  kiljed  while 
in  the  employ  of  his  master,  by  an  accident  resulting  from  the 
habitual  negligence  of  a  fellow-servant,  known  to  and  acquiesced  in 
by  the  master,  the  master  is  not  liable  to  an  action  by  the  servant  or 
his  representatives,  if  the  servant  has,  by  his  own  negligence  at  the 
time,  in  knowing  and  disregarding  the  danger,  contributed  to  the 
accident.  But  if  there  is  no  contributory  negligence  by  the  servant, 
the  master  is  liable.*  The  rule  applies  only  where  the  injury  hap- 
pened without  any  actual  fault  of  the  principal  or  master,  either  in 
the  act  which  caused  the  injury,  or  in  the  selection  and  employment 
of  the  agent  by  whose  fault  it  happens.* 

Sec.  397.  Difference  in  Grade  or  Class  of  Service  does  not  affect 
the  Relation  of  Fellow-service.  —  The  fact  that  tlie  servants  were 
engaged  in  separate  and  distinct  branches  of  service  does  not  render 
the  master  liable ;  aZi  who  are  engaged  in  the  same  common  ser- 
vice, from  the  highest  to  the  lowest,  and  who  are  subject  to  the  same 
general  control,  are  fellow-servants  within  the  rule.*     In  a  very  large 

&o.  E.  Co.,  53  N.  Y.  549;  13  Am.  Rep.  545;  52  III.  401 ;  4  Am.  Eep.  616  ;  Gilman  «. 

Alabama,  &.!.  E.  Co.  v.  Waller,  48  Ala.  Eastern    R.  Co.,  10  Allen  (Mass.),  238 

467  ;  New  Orleans  R.  Co.  u.  Hughes,  49  Hard  v.y-i.  &  Canada  R.  Co.,  32  Vt.  473 

^is^-  258.  Beaulieu  v.    Portland   Co.,  48  Me.  295 

1  Gilman  v.  Easstern  R.  Co.,  10  Allen  Felthara  v.  England,  L.  R.  2  Q.  B.  33 
(Mass.),  233;  87  Am.  Dec.  635.  Moss  v.   Pacific   R.    Co.,   49   Mo.    167  i 

2  Wright  i-.  S.  Y.  Central  E.  Co.,  28  Harper  v.  Indianapolis,  &c.  E.  Co.,  47 
Barb.  (N.  Y.)  80;  Lanings.  K  Y.  Central  Mo.  567  ;  Gillshannon  v.  Stony  Brook  R. 
B. Co.,  49  N.Y.  521;  Walker  B.  Boiling,  22-  Co.,  10  Cush.  (Mass.)  228;  Brydon  •». 
Ala.  294;  Grizzle  «.  Frost,  3  F.  &  F.  622.  Stewart,  2  Macq.  (So)  30  ;  Patterson  v. 

'  Senior  1-.  Ward,  1  El.  &  El.  385  ;  102  Wkllaee,  1  id.  757;  Brothers  v.  Cartter, 

E.  C.  L.  385 ;  Brother  «.  Cartter,  52  Mo.  52  Mo.  373;  14  Am'.  Eep.  424;  Haskin  v. 

372  ;  Columbus,  &c.  E.  Co.  v.  Troesch,  68  N.  Y.  Central  R.  Co.,  65  Barb.  (N.  Y. )  129. 
111.  545  ;  18  Am.  Eep.  578  ;  Honner  v.  111.         *  McMillan  v.  Saratoga,  &c.  E.  Co.  20 

Central  R.  Co.,  15  III.  550  ;  111.  Central  Barb.  (N.  Y.)  449  ;  Keegan  !;.  Western  E. 

R.  Co.  V.  Cox,  21  111.  g4  ;  Chicago,  &c.  R.  Co.,  8  K  Y.  175. 

Co.  v.  Keefe,  47  111.  108;  Same  v.  Murphy,  ^  Kansas  Pacific  E.  Co.  v.  Salmon,  1 1 

53  111  336;  Chicago,  &o.  E.  Co.  v.  Gregory,  Kan.  83  ;  Yeomans  v.  Contra  Costa  Steam 

58  111.  372  ;  Wright  v.,  N.  Y.  Central  R.  Nav.  Co.,  44  Cal.  71  ;  Columbus,  &c.  R 

to    25  N.  Y.  562  ;  Hayden  v.  SmithviUe  Co.  v.  Arnold,  31  Ind.  174 ;  ft^ashburn  v. 

Mfg.  Co.,  29  Conn.  548  ;  Noj'es  v.  Smith,  Nashville,  &c.  E.  Co.,  3  Head   (Tenn  ) 

28  Vt.  56 ;  Lalor  v.  Chicago,  &c.  R.  Co.,  638  ;  Manville  v.  Cleveland,  &c.  E    Go.' 
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number  of  cases  a  lifnitation  has  been  applied  to  the  general  doe- 
trine  of  non-recovery  for  injuries  incurred  through  the  negligence  of 
a  fellow-servant,  by  setting  up  the  principle  that  there  is  a'  class  of 
servants  who  are  vice-principals,  who  stand  in  the  place  of  and 
represent  the  company,, and  who  cannot  be  said  to  be  fellow-ser- 
vants of  those  of  inferior  .rank.  Thus,  in  a  very  strongly  contested 
case  before  the  Federal  Supreme  Court,^  it  was  held  that  the 
conductor  of  a  train,  having  power  to  command  its  movements,  to 
direct  the  servants  and  employes  operating  it,  and  to  exercise  a 
general  control  over  it,  is  not  a  fellow-servant  with  such  servants 
and  employes ;  that  in  the  discharge  of  his  duties  as  conductor  he 
represents  the  company,  and  is  a  vice-principal  rather  than  a  ser- 
vant. This  vice-principal  limitation  to  the  general  doctrine  has 
been  followed  in  a  large  number  of  jurisdictidns  where  it  is  now 
considered  as  the  settled  law.^  On  the  other  hand,  an  equally  large 
and  probably  more  influential  class  of  authorities  repudiate  the  lim- 
itation as  entirely  wrong  in  principle  and  as  tending  to  produce 
confusion ;  ^  these  authorities  uphold  the  principle  stated  in  the 
first  sentence  of  this  section,  which  appears  to  us  to  be  unquestion- 


11  Ohio  St.  417  ;  Gillshannon  v.  Stony 
Brook  R.  Co.,  10  Cush.  (Mass.)  228; 
Kyan  v.  Cumberland  Valley  E.  Co.,  23 
Penn.  St.  384  ;  Russell  u.  Hudson  River 
R.  Co.,  17  N.  Y.  184  ;  reversing,  6  Duer 
(N.  Y.),  39;  Oilman  V.  Eastern  R.  Co., 
10  Allen' (Mass.),  233  ;  Seaver  v.  Boston, 
&c.  R.  Co.,  14  Gray  (Mass.),  466. 

1  Chicago,  &c.  E.  Co.  v.  EoSs,  112  U. 
S.  377  ;  17  Am.  &  Eng.  E.  Cas.  501. 
The  court  was  divided,  however,  and  the 
above  conclusion  was  dissented  from  by 
four  of  the  nine  judges.  Text-writers 
have  generally  criticised  it  severely,  and 
some  have  expressed  the  opinion  that  it 
w*ould'not  he  followed  -should  the  question 
again  be  presented.  See  McKinney  on 
Fellow-Servanta,  7  Am.  &  Eng.  Enny. 
Law,  840.  , 

"  Chicago,  &c.  E.  Co.  u.  Ross,  112  U. 
S.  377;  17  Am.  &  Eng.  R.  Cas.  501; 
Gravelle  v.  Minneapolis,  &c.  E.  Co.,  3 
MoCrary  (U.  S.),  352;  Mason  v.  Edison 
Machine  Works,  28  Fed.  Rep.  228  ; 
Walker  v.  Balling,  22  Ala.  294  ;  Colorado 
Midland  E.  Co.  v.  O'Brien,  16  Col.  219 ; 
Same  v.  Naylon,  17  Col.  501  ;  Atlanta 
Cotton    Factory  v.  Speer,   69  6a.   137; 


Chicago,  &o.  E.  Co.  v.  May,  108  111.  288 ; 
15  Am.  &  Eng.  E.  Cas.  320:  Cooper  v. 
Iowa  Central  E.  Co.,  44  Iowa,  134;  Kansas, 
&c.  R.  Co.  ■».  Little,  19  Kan.  267  ;  Harper 
V.  Indianapolis,  &c.  R.  Co.,  47  Mo.  562 ; 
Hoke  V.  St.  Louis,  &c.  EJ  Co.,  88  Mo.  360. 
Ashman  v.  Flint,  &c.  E.  Co.  (Mich.), 
53  Am.  &  Eng.  R.  Cas.  80':  Cowles  v. 
Richmond,  &c.  R.  Co.,  84  N.  C.  309; 
Lake  Shore,  &c.  R.  Co.  v.  Lavalley,  36 
Ohio  St.  221 ;  East  Tenn.,  &c.  E.  Co.  v. 
Collins, ,  85  Tenn.  227  ;  Moon  ».'  Rich- 
mond,' &o.  R.  Co.,  78  Va.  745  ;  Criswell  v.  ■ 
Pittsburgh,  &c.  R.  Co.,  30  W.  Va.  818; 
Graven  v.  Minneapolis,  &c.  R.  Co.,  3  Mc- 
Crary  (0.  S.),  352.  See  the  authorities 
collected  in  7  Am.  &  Eng.  Enoy.  Law, 
p.  839. 

8  Brick  V.  Rochester,  &c.  R.  Co.,  98 
N.  Y.  511 ;  Blake  v.  Maine  Centml  R.  Co., 
70  Me.  6Q  ;  Keystone  Bridge  Co.  v.  New- 
berry, 96  Penn.  St.  246  ;  42  Am.  Eep. 
573  ;  Holden  v.  Fitchburg  R.  Co,,  129 
Mass.  268;  O'Connell  v.  Baltimore,  &c. 
R.  Co.,  20  Md.  212  j  Fraker  *.  St.  Paul, 
&c.  R.  Co.,  32  Minn.  54.  Compare  Justice 
V.  Pennsylvania  R.  Co.,  130  Ind.  321 ;  63 
Am.  &  Eng.  E.  Cas.  604. 
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^bly  the  better  rule.  But  as  a  matter  of  course  where  the  alleged 
vice-principal  is  at  the  time  of  the  accident  engaged  in  the  per- 
formance of  a  duty- owing  by  the  master'  to  his  servants,  the  negli- 
gent performance  of  which  is  the  cause  of  the  injiiry,  the  exemp- 
tion under  the  fellow-servant  rule  cannot  apply. 

In  some  of  the  States  it  is  held  that  servants  are  not  to  be  treated 
SLH  fellow-servants  unless  ^hey  are  subject -to  the  same  immediate 
control,  and  engaged  in  the  same  department  of  labor.^  Where  two 
servants  of  a  common  master  are  employed  upon  the  same  work, 
and  one  of  them,  without  authority  from  his  employer,  directs  the 
other  to  use  a  machine  for  a  dangerous  and  improper  purpose,  for 
which  it  was  not  intended  or  provided,  and  he  complies,  and  thereby 
receives  an  injury,  the  employer  will  not  be  held  liable  ;2  but  if, 
such  person  had. authority  to  direct  such  serVant,  the  rule  is  other- 
wise.® -  ' 

Sec.  398.  When  Machinery  is  Defective,  but  Promoting  Cause  of 
Injury  is  Negligence  of  Co-servant.  —  Where  the  proximate  cause  of 
the  injury  is  the  negligence  of  a  co-servant,  no  recovery  can  be  had 
even  though  it  results  from  the  use  by  them  of  machinery  which, 
unless  used  in  a  partipular  manner,  is  unsafe,  nor  even  though  ap- 
pliances might  be  provided  that- would  be  safe  without  such  careful 
use  by  the  servant.*    But,  on  the  other  hand,  the  master  is  not 

1  Railroad  Co.  v.  Fort,  17  Wall.  (U.  S.)  i  Allen  v.  The  New  Gas  Co.,  1  1.x. 
559  ;  Flike  v.  Bo.ston,  &c.  E.  Co.,  53  N.  Div.  251 ;  Fowler  u.  Chicago,  fee.  B.  Co. 
Y.  549  ;  Morgan  v.  Vale  of  Neath  Railway  61  Wis.  159  ;  17  Am.  &  Eng.  E.  Cas.  536 
Co.,  L.  R.  I  Q.  B.  149  ;  Feltham  ...  Eng-  Pease  v.  Chicago,  &o.  R.  Co.,  61  Wis.  163 
land,  L.  E.  2  Q!  B.  33  ;  Columbus,  &o.  R.  17  Am.  &  Eng.  E.  Gas.  527  ;  Killea  v. 
Co.  w.  Arnold,  31  Ind.  174:  Lawler  v.  Foxon,  125  Mass.  485 ;.  Bartonsjiill  Coal 
Androscoggin  R.  Co.,  62  Me.  463;  Wonder  Co.  ».  Reid,  3  Maoq.  266 ;  Lovegrove  ». 
B.  Baltimore,  &c.  R.  Co.,  32  Md.  411  ;  3  London,  &c.  Ry.  Co.,  16  C.  B.  u.  s.  692  ; 
Am.  Rep.  143 ;  Malone  v.  Hathaway,  64  111  E.  C.  L.  689  ;  Cotton  v.  Wood,  8  C. 
N.  Y.  5  ;  21  Am.  Rep.  573  ;  Laning  r.  N.  B.  n.  s.  568  ;  98  E.  C.  L.  568  ;  Feltham 
Y.  Central  R.  Co.,  49  N.  Y.  521  ;  10  Am.  v.  England,  L.  R.  2  Q.  B.  33.  In  Howell 
Rep.  417  ;  -Chapman  v.  Erie  R.  Co.,  55  v.  Landore  Siemens  Steel  Co.,  L..E.  10  Q. 
N-  Y.  579.                                        ,  B.  62,  the  plaintiff  brought  a,n  action  for 

2  Railroad  Co.  tf.  Fort,  17  Wall.  (U.S.)  injuries  resulting  in  the  death  of  John 
553  ;  Ryan  v.  Chicago,  &c.  R.  Co.,  60  111.  Howell,  a  servant  of  the  defendants,.by  the 
171;  Nashville,  &c.  R.  Co.  v.  Carroll,  6  explosion  of  firedamp.  Howell  was  at  work 
Heisk.  (Tenn.)  347.  in  the  defendant's  mine,  under  the  control 

'  Chicago,  &c.  R.  Co.  u.  Harney,  28  of  one  Thomas,  as  manager.    The  explosion 

Ind.  28 ;  Ford  v.  Fitchburg  R.  Co.,  110  occurred,  as  the  jury  found,  by  the  failure 

Mass.  240  ;  Siegel  v.  Schantz,  2  Th.  &  C.  of   Thomas    to  withdraw  the  men  after 

(N.  Y.)  233  ;  Grizzle  v.  Frost,  3  F.  &  F.  noxious  gas  had  been  found  to  prevail  in 

322 ;  Murphy  v.  Smith,  19  C.  B.  N.  s.  361 ;  the  mine.     It  was  held  that  Thomas  was  a 

Laning  v.  N.  Y.  Central  R.  Co.,  49  N.  Y.  co-servant  with  Howell,  and  that  the  de- 

521 ;  10  Am.  Rep.  417.  fendants    consequently  were   not   liable. 
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exonerated  from  liability,  by  the  mere  fact  that  the  negligence  of  a 
fellow-servant  of  the  injured  employ^  concurred  with  his  own  breach 
of  duty  in  causing  the  injury ;  in  such  a  case  the  general  rule  pre- 
vails that  either  of  the  two  concurred  causes  may  be  held  responsi-. 
ble.^  Where  the  facts  involved  leave  it  doubtful  as  to  which  of 
two  such  causes  was  the  proximate  cause,  or  whether  they  both 
contributed  equally  to  cause  the  injury,  the  question  must  be  sub- 
mitted to  the  jury  in  accordance  with  the  rules  stated  in  a  previous 
connection.^ 

Sec.  399.  status  of  Persons  Volunteering  Assistance. — A  con- 
struction-train  of  the  defendant  company  in  charge  of  a  conductor, 
having  pulled  into  a  station,  the  conductor  temporarily  left  it  to 
attend  to  his  usual  duties  at  the  station,  leaving  the  trainmen  to  do 
some  switching,  —  one  of  the  brakemen,  known  as  the  "  head-brake- 
man,"  having  charge  of  the  switching  movements  of  the  train.  At 
the  request  of  this  "  head-brakeman  "  the  plaintiff,  a  bystander  at 
the  station  and  a  former  employ^  of  the  road,  got  on  the  cars  to 
assist  in  the  switching,  and  while  doing  so  sustained  injuries  caused 
by  the  movement  of  certain  car-trucks  which  were  loaded  on  one  of 
the  cars,  and  which  had  not  been  properly  blocked.  In  an  action  for 
damages  for  these  injuries  the  court  held  that  the  "head-brakeman" 
had  no  authority  to  employ  additional  men  to  aid  in  the  switching ; 
the  fact  that  the  existing  force  might  have  been  insufficient  to  do 
the  work  did  not,  under  the  circumstances,  give  him  any  implied 
authority  to  do  so;  if  any  one  had  such  authority,  it  was  the  .conduc- 
tor who  had  the  train  in  charge.     This  being  true,  the  plaintiff  was 

Memphis,  &c.  E.  Co.  v.  Thomas,  51  Miss.  586  ;  15  Am  &  Eng.  R.  Cas.  325  ;  Ehner 

637  ;  New  Orleans,  &o.  K.  Co.  v.  Hughes,  v.  Locke,  135  Mass.  575 ;  15  Am.  &  Eng. 

49  id.  258  ;  Oilman  v.  Eastern  R.  Co.,  10  R.  Cas.  300.    HuUehan  v.  Green  Bay,  &c. 

Allen  (Mass.),   233  ;   Farwell  v.  Boston,  R.  Co.,  68  Wis.  520 ;  31  Am,  &  Eng.  R. 

&o.  R.  Co.,  4  Met.   (Mass.)  49 ;  King  v.  Cas.  332.     See  7  Am.  &  Eng.  Ency.  Law,  , 

Boston,  &c.  R.  Co.,  9  Cush.  (Mass.)  112  ;  p.  828. 

Hayes  v.  Western  R.  Co.,  3  Cash.  (Mass.)  2  Lilly  v.  N.  Y.  Central  R.  Co.,  107  K. 
270.  ,  Y.  563.  In  this  case  the  injured  employ^ 
1  Grrand  Trunk,  &<•„  R.  Co.  o.  Cum-  was  pnt  in  a  dangerous  position  through 
mings,  106  U.  S.  700  ;  11  Am.  &  Eng.  E.  the  negligence  of  his  fellow-servant,  but  it 
Cas.  254 ;  Perry  v.  Ricketts,  55  HI.  234  ;  appeared  that  no  danger  would  have  re- 
Chicago,  &c.  R.  Co.  w.  Jackson,  55  111.  suited  had  the  brake  been  in  good  order. 
495  J  Cone  v.  Delaware,  &c.  R.  Co.,  81  Ni  The  court  held  that  it  was  error  to  non-suit 
Y.  206 ;  37  Am.  Rep.  491 ;  2  Am.  &  Eng.  the  plaintiff,  that  the  circumstances  pre- 
K.  Cas.  57;  Ellis  v.  New  York,  &c.  R.  sented  a  case  for  thejury  as  to  whetherthe 
Co.,  95  N.  Y.  246  ;  17  Am.  &  Eng.  R.  defect  in  the  brake  was  chargeable  to  the 
Cas.  641  ;  Atchison,  &c.  E.  Co.  v.  Holt,  company  as  negligence.  See  also  Ellis  v. 
29  Kan.  149  ;  11  Am.  &  Eng.  R.  Cas.  206  ;  Kew  York,  &c.  R.  Co.,  95  U.  S.  246  ;  17 
Hannibal,  &c.    R.  Co.  v.  Fox,  31  Kan.  Am.  &  Eng.  R.  Cas.  641. 
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a  mere  volunteer,  and  assumed  all  the  risks  of  the  situation;  the 
relation  of  master  and  servant  did  not  exist,  and  the  defendant  com- 
pany owed  plaintiff  no  duty  as  master.  Eecovery  was  therefore 
refused.^  There  is  good  authority  for  the  view  that  where  a  regular 
brakeman  is  absent,  and  the  safe  and  proper  management  of  the 
train  so  requires,  the  conductor  in  charge  has  authority  to  supply  the 
place  of  the  absent  brakeman  by  the  employment  of  an  additional 
hand.2  And  if  any  sudden  or  unexpected  emergency  should  rise 
such  that  the  safety  of  the  train  demanded  an  extra  force  of  brake- 
men,  it  would  be  clearly  within  the  implied  authority  of  the  con- 
ductor to  employ  them.* 

But  where  the  injured  party,  with  the  permission  of  the  agent  of 
the  railroad  company,  engages  in  an  undertaking  as  much  to  the 
interest  of  himself  or  his  master  as  to  the  company,  then,  while  the 
relation  of  master  and  servant  does  not  exist  between  the  company 
and  himself,  yet  he  is  entitled  to  the  same  protection  against  the 
negligence  of  the  company's  servants  as  if  he  were  at  the  time 
attending  to  his  own  private  affairs.  Though  performing  a  service 
in  such  an  instance  beneficial  to  both,  he  is  doing  ,so  in  his  own 
behalf,  and  the  fact  that  he  acts  in  his  own  behalf,  liowever  beneficial 
his  labor  may  be  to  the  company,  gives  him  the  right  to  be  protected 
against  the  negligence  of  the  company's  servants.*  Thus,  where  the 
owner  of  freight,  transported  by  a  railroad  company  is  allowed  to 

1  Church-  V.    Chicago,     &c.     E.    Co.  the  ground  that  it  was  within  the  scope  of 

(Minn.),  52  N.  W.  Rep.  647.     Mayton  v.  the  yard-master's  'authority  to  employ  ad- 

'Texas,  &c.  R.  Co.,  6'3  Tex.  77  ;  51  Am.  ditional  help  when  necessary,  and  that  his 

Rep.  637  ;  New  Orleans,  &o.    R.  Co.   v.  request,  therefore,  created  between  the  com- 

HarrisoUj  48  Miss.  112  ;  Mower  ».  Peun-  pany  and  the  volunteer  the  relation  of 

sylvania  E.Co.,  69  Penu.  St.  210  ;  8  Am.  master  and  servant. 

Rep.  251 ;  Sherman f.  Railroad  Co.,  72  Mo.  ^  church    b.     Chicago,    &c.     R.    Co. 

62;  Sparks  ».  East  Tenii.R.  Co..  82(53.156;  (Minu.),  52  N.  W.  Rep.  647.        ' 

Rhodes  i>.  Central  R.,  &c.  Co.,  84  Ga.  320  ;  *  2  Thompson  on  Keg,,  1045  ;  Easonw. 

Everhart  v.  Terre  Haute,  &c.  R.  Co.,  78  S.  &  E.  T.  R.  Co.,  65  Tex.  578  ;  57  Am. 

Ind.  292  ;  41  Am.  Rep.  567  ;  Atchison,  &c.  Rep.  606.    In  this  latter  case  the  plaintiff, 

R.  .Co.  o.  Lindley,  42  Kan.  714.     See  also  being  in  the  employ  of  parties  shipping 

Osborne  w.  Knox,  &c.  R.  Co.,  68  Me.  49.  lumber,  was  at  the  station  to  attend  to  the 

^  Sloan  V.  Cent.  Iowa  R.  Co.,  62  Iowa,  loading  of  some  lumber,  and  was  requested 

728  ;  11  Am.  &  Eng.  R.  Cas.  145  ;  Georgia  by  the  conductor  of  the  train  to  couple 

Pac.  R.  Co.  ».  Propst,  83  Ala.  518;  38  some  cars  in  order  to  facilitate  the  loading, 

Am.  &  Eng.  B.  Cas.  11.    In  Central  Trust  the  force  of  brakemen  on  the  trainr being 

Co.  D.  Texas,  &c.  E.  Co.,  32  Fed.  Rep.  insufficient.    Plaintiff  having  been  injured 

448,  one  who  was  injured  while  assisting  in  the  attempt  to  make  the  coupling,  it 

as  brakeman  in  making  .up  a  train,  doing  was  held,  following  the  principle  of  the 

so  at  the  request  of  the  yard-master,  but  text,  that  the  company  was  liable.  See  also 

without  pay,  was  allowed  to   recover  on  Orman  v.  Hayes,  60  ,Tex.  180.  , 
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assist  in  its  unloading  and  delivery,  and  in  so  doing  he  is  injured 
through  the  negligence  of  the  company's  servants,  he  can  recover 
damages  of  the  company.^  Another  class  of  cases  coming  under  this 
head,  and  in  which  recovery  may  be  had,  are  those  in  which  a 
street-car  which  has  run  off  the  track  is  being  put  back  on,  and  the 
assistance  of  the  passengers  is  requested.^  The  same  is  true  where  a 
passenger  voluntarily  assists  the  driver  and  conductor  in  backing  the 
car  on  to  a  switch  so  as  to  enable  a  car  going  in  the  opposite  direc- 
tion to  pass.^  These  latter  cases  are  alsO'  supportable  on  the  ground 
that  the  case  was  one  of  an  emergency  in  which  a  conductor  would 
have  authority  to  request  assistance. 

Sec.  S99  a.  where  Offending  Servant  represents  the  Master.  —  The 
rule  does  not  admit  of  intelligent  question  that  f^be  master  is  bound 
to  furnish  safe  machinery  and  appliances,  and  that  if  he  delegates 
this  duty  to  another  he  is  responsible  to  any  servant  injured  through 
the  negligence  of  the  person  to  whom  this  duty  has  been  intrusted. 
The  same  is  true  where  the  master' delegates  to  another  the  perform- 
ance of  his  duty  to  maintain  such  appliances  and  machinery  in 
proper  repair,  to  detect  and  to  remedy  defects.*  It  follows  therefore 
that  any  person  to  whom  the  master  has  intrusted  the  performance 
of  the  duties  which  he  owes  to  his  servants,  is^  not  a  fellow-servant 
with  such  servants,  but  is  a  representative  of  the  master.^    The  test 

1  Holmes  v.  Northeastern  E.  Co.,  L.  Caa.  664 ;  Fuller  v.  Jewett,  80  N.  Y.  46  ;' 

E.  4  Exch.  254 ;  6  Exch.  123  ;  Wright  v.  36  Am.  Rep.  575  ;  Crispin  v.  Babbitt,  81  ' 

London,  &c.  E.  Co.,  1  Q.  B.D.  252  ;  16  N.  Y.  516;  Hannibal,  &o.  R.  Co.  v.  Fox, 

Moak'a  Eep.  314.  31  Kan.  586 ;  15  Am.  &  Eng.  E.  Gas.  325  ; 

i  Mclntyre  St.  R.   Co.'  v.  Bolton,  43  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  240  ; 

Ohio  St.  224  ;  54  Am.  Eep.  803 ;  21  Am.  14  Am.  Rep,  598  ;  Houston,  &c.  E.  Co.  v. 

&  Eng.  R.  Cas.  502.     See  Chicago,  &o.  E.  Rider,  62  Tex.  267.     In  the  case  of  Brann 

Co.  V.   Young,    62  111.  238  ;  Stastney  v.  v.  Chicago,  &c.  R.  Co.,  53  Iowa,  595  ;  36 

Second  Avenue  E.  Co.,  18  N.  Y.  Supp.  Am.  Rep.  243,  tjie  company  was  held  liable 

800  ;  Cleveland,  &0i  E.  Co.  v.  Spier,  16  C.  for  the  negligence  of  its  car-inspector,  by 

B.  N.   s.  398  ;  111  E.  C.  L.  398  ;  Althorp  reason  of  which  a  brakeman  was  injured. 

V.  Wolf,  22  N.  Y.  355.  After  laying  down  the  rule  that  the  com- 

'  Mclntyre  Ey.  Co.  v.  Bolton,  43  Ohio  pany  was  bound  not  only  to  provide  snit- 

St.  224  ;  21  Am.  &  Eng.  R.  Cas.  501.  able  machinery,  etc.,  hit  also  to  see  that  it 

*  Northern  Pac.  R.  Co.  v.  Herbert,  116  was  kept  in  repair,  the  court  observed  : 

U.  S.  648  ;  24  Am.  &  Eng.  R.  Cas.  407  ;  "As  the  corporation  must  act  through  its 

Gunter  «.  Graniteville  Mfg.  Co.,  18  S.  C.  agents  and  employes,  the  negligence  of  the 

262  ;  44  Am.  Eep.  573  ;  Snow  v.  Honsa-  employes  upon  whom  the  duty  of  inspec- 

tonic,  &c.  R.  Co.j  8  Allen  (Mass.),  447;  tion  is  devolved  is  the  negligence  of  the 

Indiana  Car  Co.  v.  Parker,  100  Ind.  191  ;  corporation." 

MuUan  V.  Philadelphia,  &o.  S.  S.  Co.,  78         ^  Indiana  Car  Co.  v.  Parker,  100  Ind. 

Penn.  St.  25  ;  Flikeii.  Boston,  &c.  E.  Co.,  191  ;  Beeson  v.  Green  Mountain  Co.,  57 

53  K.  Y.  549  ;  McCosker  v.  Long  Island  Cal.  20. 
E.  Co.,  84  N.  Y.  77  ;  5  Am.  &  Eng.  R. 
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as  to  whether  an  employ^  is  the  representative  of  the  master  is  not 
whether  he  has  the  power  to  employ  or  discharge  hands,  or  to  pur- 
chase or  change  machinery ;  for  while  these  are  some  of  the  duties 
of  the  master  they  are  not  all,  and  one  who  is  not  intrusted  \)^ith 
either  of  these  powers  may  still  be  the  representative  of  the  master. 
The  true  and  only  test  is  whether  he  is  employed  to  do  any  of  thfi  duties 
of  the  master;  if  so,  then  his  negligence  in  the  discharge  of  such 
duties  is  the  negligence  of  the  master,  and  affords  a  ground  of  recov- 
ery to  any  servant  injured  in  consequence  of  it.^  Or,  as  stated  by 
an  eminent  authority  on  this  branch  of  the  law,  "  The  true  rule  for 
determining  who  are  fellow-servants  is  to  be  determined  not  from 
the  grade  or  rank  of  the  offending  or  injured  servants,  but  is  to  be 
determined  by  the  character  of  the  act  being  performed  by  the  offend- 
ing servant.  If  it  is  an  act  that  the  law  implies  a  contract  duty  upon 
the  part  of  the  employer  to  perform,  then  the  offending  employ^  is 
not  a  servant,  but  an  agent ;  but  as  to  all  other  acts  they  are  fellow- 
servants."  ^ 

A  common  application  of  these  principles  is  seen  in  the  cases 
which  hold  the  master  liable  for  injuries  to  his  servants  resulting 
from  the  negligence  of  those  to  whom  he  has  intrusted  the  duty  of 
inspecting  cars.  While  there  are  some  cases  which  maintain  a  dif- 
ferent doctrine,^  authority  and  principle  favor  the  vietv  that  car- 

1  Gnnter  v.  Graniteville  Mfg.  Co.,  18  facts  ;  it  does  not  appear  that  there  is  any- 
S.  C.  262  ;  ^4  Am.  Eep.  573  ;  Atchison,  thing  in  it  conflicting  with  the  rule  of  tlie 
&o.  K.  Co.  ».  Moore,  29  Kan.  632  ;  11  Am.  text.  Still  there  are  a  number  of  cases 
&  Eng.  B.  Cas.  243  ;  Slater  v.  Jewett,  85  which  hold  that  a  hrakeman  and  a  car-in- 
N.  Y.  74;  WUlis  v.  Oregon  E..  Co.,"  11  specter  are  fellow-servants.  Thus,  in  Smith 
Greg.  257  ;  17  Am.  &  Eng.  E.  Cas.  543  ;  u.  Potter,  Receiver,  46  Mich.  258,  41' Am. 
Capper  v.  Louisville,  &c<  E.  Co.,  103  Ind.  Eep.  101,  where  a  hrakeman  in  making  a 
305 ;  21  Am.  &  Eng.  E.  Cas.  525  ;  Fuller  coupling  was  injured  by  a  loosened  dead- 
ly. Jewett,  80  N.  Y.  52;  Laning  v.  N.  Y.  wood  on  a  car  which  had  come  from  another 
Central  E,  Co.,  49  N.  Y.  521  ;  10  Am.  road,  the  court  held  that  he  could  not  re- 
Eep.  417  ;  Flike  v.  Boston,  &c.  E.  Co.,  53  cover  thongh  the  car-inspector  ought  to 
N.  Y.  549,  553  ;  13  Am.  Eep.  545.  '  have  discovered  the  defect.     See  this  case 

2  "W.  M.  McKinney,  in  the  article  overruled,  however,  in  Mich.  See  also 
"Fellow-Servants,"  in  Vol.  7  of  Am.  &  Little  Miami,.  &c.  E.  Co.  v.  Fitzpatrick, 
Eng.  Enoy.  of  Law,  p.  834.  In  suppoH  of  42  Ohio  St.  318  ;  St.  Louis,  &c.  E. 
this  see  Crispin  K.  Babbitt,  81  N.  Y.  520  ;  Co.  v.  Gaines,  46  Ark.  555;  Smoot  v. 
Atchison,  &o.  E.  Crf.  v.  Moore,  29  Kan.  Mobile,  &c.  R.  Co.,  67  Ala.  13.  The  case 
632  ;  11  Am.  &  Eng.  E.  Cas.  244.  of  Kidwell   v.    Houston,   &c.    E.    Co.,  3 

»  See  Gibson  v.  Northern  Central  E.  Woods  (U.  S.  Dipt.  Ct.  West.  List  of  Tex.), 

Co.,  22  Hun  (N.  Y.),  289.     The  case  of  313,  is   certainly   a   harsh   and  incorrect 

Nashville,   &c.  E.  Co.  v.  Foster,  10  Lea  one.    An  employe  injured  through  a  defect 

(Tenn. ),  351 ;  11  Am.  &  Eng.  E.  Cas.  180,  in  a  car  was  denied  recovery  although  he 

sometimes  cited  as  opposing  the  view  of  had  given  notice  of  the  defect  to  the  car- 

the  text,  was  a  decision  upon  the  law  of  inspector  and  to  the  master-mechanic,  the 

Alabama,  and  depended  upon  a  variety  o(  court  holding  that  the  negligence  of  these 
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inspectors,  in  regard  to  their  duty  to  inspect  and  examine,  are  the 
representatives  of  the  company,  and  are  not  fellow-servants  with 
employes  using  the  cars  or  appliances  which  it  was  the  inspector's 
duty  to  examine.^  The  company  cannot  avoid  its  duty  of  inspec- 
tion, or  other  duties  owing  to  its  employ,ds,  by  intrusting  their  per- 
formance to  its  agents,  and  then  set  up  the  doctrine  of  fellow-service 
when,  through  the  neglect  of  sush  agents,  an  employ^  is  injured. 
To  allow  such  an  extension  of  the  doctrine  would  lead  to  the  absurd  • 
conclusion  that  the  company  is  free  from  all  liability,  since  a  corpo- 
ration can  only  act  through  its  agents.^  The  servant  does  not  under- 
take to  incur  the  risks  arising  from  the  want  of  sufficient  and 
skilful  co-laborers,  or  froni  defective  machinery  or  other  instruments 
with  which  he.  is  to  work.  His  contract  implies  that  in  regard  to 
these  matters  his.  employer  will  make  adequate  provision  that  no 
danger  shall  ensue  to  him.^ '  In  a  case  in  Pennsylvania,  whith  was 


servants  was  the  proximate  cause  of  the 
injury,  and  they,  beihg  fellow-servants  of 
plaintiff,  no  recovery  could  be  had. 

1  Brann  v.  Chicago,  .&o.  R.  Co.,  53 
Iowa,  595 ;  36  Am.  Bep.  243 ;  Ohio,  &e. 
R.  Co.  V.  Pearcy,  128  Ind.  197  ;  Tierney 
V.  Minneapolis,  &o.  E.  Co.,  33  Minn.  311; 
21  Am.  &  Eng.  E.  Cas.  545;  King  v.  Ohio, 
&o.  E.  Co.,  11  Biss.  (U.  S.)  362  J  14  Fed. 
Eep;  277  ;  8  Am.  &  Eng.  E.  Cas.  119  ; 
Chicago,  &c.  R.  Co.  v.  Hoyt,  122'  111.  369; 
31  Am.  &  Eng.  R.  Cas.  309  ;  Macy  v.  St. 
Paul,  &c.  R.  Co.,  35  Minn.  200  ;  Indian- 
apolis, &c.  E.  Co.  V.  Morganstern,  106  111. 
,216 ;  Fay  v.  Minneapolis,-  &c.  R.  Co.,  3,0 
Minn.  231  ;  11  Am.  &  Eng.  R.  Cas.  193 ; 
Missouri;  &c.  E.  Co.  v.  Condon,  7,8  Mo. 
567;  17  Am.  &  Eng.  R.  CSs.  583;  Chicago, 
&<',.  R.  Co.  V.  Jackson,  65  111.  492  ;  8 
Am.  Kep.  661 ;  Missouri  Pao.  R.  Co.  v. 
Dwyer,  26  Kan.  58;  Dewey  v.  Detroit,  &c. 
R.  Co.  (Mich.),  52  N.  W."Eep.  942 ;  Mor- 
ton B.  Detroit,  &e.  R.  Co.  (Mich.),  46 
N.  W.  Rep.  Ill  ;  Daniels'i).  Un.  Pac.  R. 
Co.  (Utah),  23  Pao.  Eep.  762  ;  Carpenter 
V.  Mexican  Nat.  E.  Co.,  39  Fed.  Eep.  315. 
In  the  ease  of  Atchison,  &c.  R.  Co.  v, 
Moore,  29  Kan.  645,  the  court,  after  stat- 
ing the  duty  of  the  master  to  furnish  safe 
machinery  and  appliances,  went  on  to  say : 
"Applying  these  principles  to  railroad 
companies  and  to  the  present  case,  we 
would  think  that  a  railroad  company 
would  be  liable  to  any  one  of  its  servants 


operating  its  road  for  the  negligence  of  any 
other  one  of  its  servants  whose  duty  it  was 
to  keep  the  road  in  gbod  condition,  and 
who  culpably  failed  to  perform  such  duty, 
or  to  give  proper  warning  ;  for  in  such  a 
case  the  two  classes  of  servants  would  not 
be  fellow-servants  or  oo-employes,  but  the 
latter  class  would  really  be  the  represen- 
tative of  the  master,  the  railroad  company, 
and  the  failure  of  the  servant  would  be  in 
the  line  of  his  duty." 

2  Snow  V.  Housatonic  E-;  Co.,  8  Allen 
(Mass.),  447  ;  Pautzar  v.  Iron  Co.,  99  N. 
Y.  368  ;  Ford  v.  Fitchburg  R.  Co.,  110 
Mass.  240  ;  Flike  v.  Boston,  &c.  R.  Co., 
53  N.  Y.  549  ;  Corcoran  v.  Holbrook,  59 
N.  Y.  517 ;  Beeson  u.  Green  Mountain 
Min.  Co.,  57  Cal.  20.  In  the  first  of  these 
cases  the  servant  was  injured  while  mak- 
ing a  coupling,  owing  to  the  defective 
condition  of  the  track,  and  the  court  held 
that  he  could  recover ;  that  it  could  not 
be  set  up  in  defence  that  the  condition  of 
the  track  resulted  from  the  negligence  of 
the  company's  inspector.  See  also  Carlson 
i:  Oregon,  &c.  R.  Co.,  21  Oreg.  450; 
Wabash,  &c.  R.  Co.  v.  McDaniels,  107 
U.  S.  454 ;  11  Am.  &  Eng.  E,  Cas.  158  ; 
Mitchell  V.  Robinson,  80  Ind.  281  ;  Ohio, 
&c.  R.  Co.  0.  Collarn,  73  Ind.  261. 

*  Northern  Pacific  E.  Co.  v.  Herbert, 
116  U.  S.  648  ;  24  Am.  &  Eng.  E.  Cas. 
407.  In  that  case  a  yard-brakeman  was 
injured  by  reason  of  a  defective  brake, 
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ail  action  for  the  death  of  an  engineer  and  a  fireman  caused  by  the 
explosion  of  the  engine  boiler,  it  appeared  that  the  locomotive  had 
a  short  time  prior  to  the  'explosion  been  in  the  repair-shops  of  the 
company  where  it  had  been  insufficiently  repaired.  The  court  held 
that  the  company  was  liable,  that  it  could  not  defend  on  the  ground 
that  the  deceased  and  the  servant  in  the  repair-shop  whose  negli- 
gence caused  the  defect  were  fellow-servants.^ 

In  a  recent  case   before  the  Supreme  Court  of  Michigan,^  the 


The  court,  in  upholding  a  verdict  in  his 
favor  and  stating  the  rule  ot  the  text, 
went  on  to  say  ;  "This  rule  was  substan- 
tially declared  in  the  recent  case  of  Hough 
V.  Railroad  Co.,  100  U.  S.  213,  218,  where 
we  said  that,  notwithstanding  a  railroad 
corporation  may  be  controlled  by  compe- 
tent, watchful,  and  prudent  directors,  and 
care  and  caution  are  exercised  in  the  selec- 
tion of  snbordinshies  at  the  head  of  the 
several  branches  of  its  service,  its  obliga- 
tion still  remains  to  provide  and  maintain 
in  a  suitable  condition  the  machinery  and 
apparatus  to  be  used  by  its  employes  ;  and 
that  it '  cannot,  in  respect  of  such  matters, 
interpose  between  it  and  the  servant,  who 
has  been  injured  without  fault  on  his  part, 
the  personal  responsibility  of  an  agent, 
who,  in  exercising  the  master's  authority, 
has  violated  the  duty  he  owes,  as  well  to 
the  servant  as  to  the  corporatioii.'  "  These 
views  are  also  upheld  in  Flike  v.  Boston, 
&c.  R.  Co.,  53  N.  Y.  549;  Fuller  i>.  Jewett, 
80  N.  Y.  46  ;  Shanny  v.  Androscoggin 
Mills,  66  Me.  420 ;  Bessex  v.  Chicago,  &c. 
R.  Co.,  45  Wis.  477,  481. 

Though  the  doctrine  of  the  text  appears 
eminently  just  and  reasonable,  and  has  the 
support  of  authority,  it  has  been  denied 
by  the  Massachusetts  court  in  a  case  in 
which  they  hold  that  the  company  is  not 
liable  for  aii  injury  to  one  of  its  brakemen 
who  is  injured  by  reason  of  a  defective 
brake  on  a  car  belonging  to  another  com- 
pany, where  a  competent  inspector  has  been 
employed  who  neglected  to  inspect  the  car 
in  question.  The  inspector  was  considered 
to  be  a  fellow-servant  of  the  injured  brake- 
man.  Mackjn  v.  Boston,  &c.^K.  Co.,  135 
Mass.  201.  Compare  Rogers  v.  Ludlow 
Mfg.  Co.,  144  Mass.  198  ;  Tierney  v.  Min- 
neapolis, &c.  R.  Co.,  33  Minn.  311  ;  21 
Am.  &  Eng.  R.  Cas.  545.     The  Mackin 


case,  just  cited  (135  Mass.  201),  was 
affected*  by  the  fact  that  the  defective  car 
was  not  the  property  of  the  defendant 
company  and  not  in  actual  use  for  trans- 
portation when  the  injury  occurred.  In 
so  far  as  it  opposes  the  rule  of'  the  text,  it 
is  clearly  opposed  to  the  better  authority, 
particularly  to  the  case  of  Snow  v.  Housa- 
tonio  R.  Co.  (8  Allen,  447),  which  has 
everywhere  been  accepted  as  stating  the 
con'ect  doctrine.  There  are,  however,  a 
number  of  cases  which  hold  that  the  com- 
pany discharges  its  duty  by  the  employ- 
ment of  competent  inspectors.  These 
cases  proceed  on  the  ground  that  the  mas- 
ter does  not  warrant  the  safety  of  the  ap- 
pliances, but  is  bound  orily  to  exercise 
reasonable  care  to  secure  that  end,  and 
this  duty  of  reasonable  care  is  satisfied  by 
the  employment  of  competent  and  skilful 
inspectors  with  power  to  inspect  all  cars, 
etc.,  and  to  have  all  necessary  repairs  made. 
Columbus,"  &c.  R.  Co.  v.  Webb,  12  Ohio 
St.  47S,  494;  Little  Miami  R.  Co.  v.  Fitz- 
patrick,  42  Ohirf  St.  318  ;  Smith  ».  Flint, 
&c.  R.  Co.,  46  Mich.  258  ;  Smoot  v.  Mo- 
bile, &c.  R.  Co.,  67  Ala.  13. 

1  Pennsylvania,  &c.  R.  Co.  v.  Mason, 
109  Penn;  St.  295.  The  trial  court  had 
charged  the  jurj'  that  the  master  was 
bound  to  keep  and  maintain  the  machin- 
ery in  such  condition  as  to  be  "  reasonably 
and  adequately  safe  "  for  the  deceased  to 
,use  ;  held  no  error. 

2  Dewey  v.  Detroit,  fee.  R.  Co.  (Mich. ), 
53  Am.  &  Eng.  R.  Cas.  550,  overruling 
Smith  V.  Potter,  46  Mich.  258 ;  2  Am. 
&  Eng.  B.  Cas.  140.  In  a  note  to  the 
Dewey  case  (53  Am.  &  Eng.  R.  Ca.s.  555) 
the  editor,  Mr.  McKinney,  observes:  "The 
above  decision  is  undoubtedly  sound. 
The  authorities  are  about  evenly  divided 
on  the  subject  whether  a  railroad  company 
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doctrine  just  stated  has,  received  unqualified  approbation.  In  that 
case  a  brakemau  in  coupling  cars  was  injured  owing  to  the  negli- 
gence of  an  inspector  in  allowing  a  flat  car  to  be  so  loaded  with 
lumber  that  the  lumber  projected  beyond  the  end  of  the  car.  The 
court,  overruling  a  former  decision,  held  that  the  negligence,  of  the 
inspector  was  that  of  the  master,  and  that  the  company  could  not 
defend  on  the  ground  that  he  was  a  fellow-servant  with  the  injured 
brakeman.  It  was  further  held  that  the  fact  that  the  improperly 
loaded  cars  had  been  received  in  that  condition  from  a  connecting 
line  would  not  relieve  the  company  from  liability,  even  though  the 
duty  to  receive  cars  from'  connecting  lines  was  one  imposed  by 
statute.^ 

is  liaUe  for  the  negligence  of  car  inspec-         *  Dewey  w.  Detroit,  &c.  B.  Co.  (Mich.), 

tors  and  repairers  causing  injury  to  other  53  Am.  &  Eng.  R.   Cas.   550  ;   Railroad 

employes,  but  it  is  certain  that  aeoordingi  Co.  v.  Herbert,  116  IT.  S.  652;    24  Am. 

to  the  true  criterion  of  fellow-service,  these  &  Eng.  R.  Cas.  407.     Compare  Ala.  Great 

employes  are  representatives  of  the  master  So.  E.  Co,  v.  Carroll  (Ala.),   53  Am.  & 

and  not  fellow-servants."    See,  also,  note  Eng.  R.  Cas.  556. 
in  38  Am.  &  Eng.  R.  Cas.  172. 
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Sec.  400.  Liable  for,  as  Common  Carriers. 

401.  "What  is  Persou'al  Baggage. 

402.  When  Liability  for.  Ceases. 

403.  Baggage-checks,,  Effect  of. 

404.  Rule  as  to  Liability  before  Bag- 

gage is  checked. 


Sec.  405.  Passengers  must  call  for  Bag- 
gage within  it  Reasonable 
Time. 

406.  Eight  to  Limit'  Amount  of  Bag- 

gage and  Liability  therefor. 

407.  AVhen  Baggage  is  received  by 

Carrier  through  Mistake. 

408.  Merchandise,  etc. 


Sec.  400.  Liable  for,  as  Common  Carriers.  —  Common  carriers 
not  being  insurers  of  the  safety  of  their  passengers,  it  was  formerly 
held  that  they  could  not  be  treated  as  common  carriers  of  a  passen- 
ger's baggage,  unless  a  distinct  price  was  paid  therefor.^  But  the 
modern  rule  holds  them  chargeable  as  common  carriers  of  such 
luggage,  whether  a  distinct  price  is  paid  therefor  or  not.^  The 
carrier,  however,  is  only  liable  for  such  luggage  as  is  given  into  his 
custody  and  possession  by  the  passenger.^  .     • 

A  carrier  of  passengers,  by  the  sale  of  a  pagsenger-ticket,  as  inci- 
dent to  the  contract,  without  any  specific  agreement' or  separate 


»  Meddleton  b.  Fowler,  1  Salk.  282 ; 
Wolf  V.  Summers,  2  Camp.  631  ;  Upshare 
v..  Aidee,  1  Comyn,  25. 

2  Woods  u.  Davin,  13  111.  746  ;  Boraor 
B.  Maxwell,  9  Humph.  (Tenn.)  621 ; 
Orange  Co.  Bank  v.  Brown,  9  Wend.  75  ; 
Cakes  v.  Northern  Pao.  R.  Co.,  20  Oreg. 
392 ;  Prixatti  v.  McLaughlin,  1  Strob. 
(S.  C. )  468  ;  Williams  v.  Great  Western 
Piy.  Co.,  10  Exch.  15  ;  Marshall  v.  York, 
&c.  Ey.  Co.,  11  e.  B.  655  ;  Richards  v. 
London,  &o.  Ry.  Co.,  7  C.  B.  839;  Butcher 
V.  London,  &o.  B.  Co.,  16  C.  B.  13  (in 
this  case  there  was  fevidence  of  negligence 
upon  the  part  of  the  company's  servants) ; 
Midland  Ey.  Co.  v.  Bromley,  17  C.  B.  372; 
Le  Contour  v.  London,  &c.  ity.  Co.,  L.  E. 
1  Q.  B.  54,  59;  Powell  v.  Myers,  26  Wend. 
591 ;  Walsh  v.  The  H.  M.  Wright,  1 
Newb.  494  ;  Holdridge  v.  Uticaj  &  R.  Co., 
56  Barb.  191;  Gore  v.  Norwich,  &c.  Transp. 


R.  Co.,  2  Daly  (N.  Y.),  254;  Camden,  &c. 
R.  Co.  ».  Belknapi  21  Wend.  354;  Blanch- 
ard  V.  Isaacs,  3  Bai'b.  388;  Pardee  v.  Drew, 
25  Wend.  459  ;  Hawkins  v.  Hoffman,  6 
Hill  (N.  Y.),  386 ;  41  Am.  Dec.  767.  For 
a  peculiar  case  of  liability,  see  McCormiok 
V.  Pennsylvania  R.  Co.,  99  N.  Y.  65, 
distinguishing  same  case  on  former  hear- 
ing, 80  N.  Y.  353. 

8  Toweri>.  UticaR.  Co.,  7  Hill  (N.  Y.), 
47  ;  Kinsley  v.  Lake  Shore,  &o.  E.  Co., 
125  Mass.  54 ;  pest,  §  402.  But  in  Eng- 
land it  bas  been  held  that  the  carrier  is 
in  point  of  law  in  the  custody  of  a  passen- 
ger's baggage,  although  it  has  not  been  de- 
livered to  any  servant  of  the  company,  so 
as  to  render  it  liable  for  its  loss.  Le,  Con- 
teur  V.  London,  &c.  Ry.  Co.,  L.  E.  1  Q.  B. 
54  ;  -Gt.  Northern  Ey.  Co.  v.  Shepherd,  8 
Exch.  30  ;  Eobinson  v.  Duniuore,  2  B.  & 
P.  416. 
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compensation,  becomes  obligated  to  carry  the  baggage  of  the  pas8en> 
ger  to  a  reasonable  amount;  and  to  deliver  it  at  the  end  of  the  route 
to  the  passenger  or  his  duly  authorized  agent.' 

Sec.  401.  what  is  Personal  Baggage.  —  Of  course  a  carrier  of 
passengers  is  only  required  to  carry  a  reasonable  amount  of  baggage, 
and  may  restrict  the  amount  to  be  carried  for  any  one  passenger,  and 
may  also  refuse  to  carry  anything  as  baggage  except  the  passenger's 
ordinary  personal  luggage.^  It  is  not  always  easy,  however,  to 
determine  what  is  a  passenger's  ordinary  personal  luggage,  for 
which  the  carrier  is  liable;  but  the  better  opinion  seems  to  be 
that  it  comprises  only  such  articles  as  a  traveller  usually  carries 
with  him  for  his  comfort  and  convenience,  both  during  the  journey^ 
and  during  his  stay  at  the  place  of  his  destination.*  This  embraces 
all  kinds  of  clothing  for  himself  and  family,  who  travel  with  him,  as 
well  as  articles  of  jewelry  and  personal  adornment,''  The  question 
as  to  what  constitute^  articles  of  personal  convenience  has  been 
variously  decided,  and  depends  •  largely  upon  the  habits,  manners, 
and  customs  of  the  people  in  the  section  of  country  in  which  the 
question  arises,  as  well  as  the  profession,  rank,  and  condition  of  the 
passenger,  the  length  of  the  journey,  and  the  purposes  for  which  it 
was  undertaken.  A  person  undertaking  a  long  journey  requires 
more  articles  for  his  personal  convenience  than  one  undertaking 
a  short  one ;  and  while  a  person  undertaking  a  journey  of  only  a 
few  miles  is  entitled  to  put  in  his  baggage  a  sum  of  money  suffi- 
cient to  defray  the  reasonable  expenses  of  his  journey,  yet  he  would 

1  Isttiioson  i).  N.  Y.  Central  R.Co.,  94  of  the  proprietors  of  stage-coaches,  rail- 
N.  Y.  278  ;  Norfolk,  &o.  B.  Co.  v.  Irvine,  roads,  and  steamboats,  to  carry  in  safety 
84  Va.  563.  And  the  company's  liability  the  baggage  of  passengers  is  not  unlimited, 
is  not  affected  by  the  fact  that  the  passen-  and  cannot  be  extended  beyond  ordinary 
ger  travels  on  a  free  pass.  McGill  v.  Row-  baggage,  which  consists  of  such  articles  of 
land,  3  Penn.  St.  451  ;  45  Am.  Dec.  654  ;  necessity  or  convenience  as  are  usually 
Malone  v.  Boston,  &c.  R.  Co.,  12  Gray  carried  by  passengers  for  their  personal 
(Mass.),  588;  Rice  v.  Illinois  Central  R.  use,  comfort,  and  conveniencn  ;  and  not 
Co.,  22  111.  App.  648.  merohnhdise  or  other  valuables,  although 

2  Mytton  V.  Midland  Ry.  Co.,  28  L.  J.  carried  in  trunks  of  iiassengers,  which 
Exoh.  385  ;  Phelps  v.  London,  &o.  Ry.  are  not  designed  for  nnv  such  purpose." 
Co.,  19  C.  B.  N.  s.  321  ;  post;  §  406.  Peyton,  J.,  in  Miss.  Central  R.  Co.  v. 

'  Merrill  v.  Grinnell,   30  N.  Y.  694  ;  Kennedy,  41  Miss.  671. 
Johnson  v.   Stone,    11   Humph.   (Tenn.)         *  Toledo,  &o.  R,  Co.  v.  Hammond,  88 

419  ;  ■Whitm(n'e  v.  Steamer  Caroline,  20  Ind.  879  ;   New  Orleans,  &o.  R.  Co.  u. 

Mo.  513  ;  Dibble  v,  Browii,  12  Ga.  217;  Moore,  40  Miss.  89. 
Shepherd  i>.    Gt.    Northern   Ry.   Co.,   8         «  MoOormick  v.  Hudson  River  R,  Co., 

Exchq.  30  ;  Cakes  v.  Northern  Pacific  R.  4  E.  D.  S.  (N.  Y.)  181  ;  Smith  v.  Boston, 

Co.,  20  Oreg.  393  ;  Brook  v.  Pickwick,  4  &c.  R.  Co.,  44  N.  H.  325.    Cojiipaw  Michi- 

Bing.   218.     "The  implied  undertaking  gan,  &o.  U.  Co.  v.  Carrow,  73  111.  848. 
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not  be  entitled  to  place  there,  at  the  risk  of  the  carrier,  so  large  a 
sum  as  a  person  undertaking  a  long  journey,  as  in  all  cases  the 
q-Tiestion  of  reasonableness  in  this  respect  is  to  be  determined  in  view 
of  the  circumstances.  This  rule  is  well  illustrated  by  .a  recent,  case 
decided  in  the  United  States  Supreme  Court.^  In  that  case  a  Eus- 
sian  lady  travelling  in  this  coiintry  carried  as  a  part  of  her  baggage 
and  for  her  personal  use  a  large  quantity  of  lace,  used  as  a  part  of 
her  wearing-apparel:  on  certain  occasions,  and  which  she  valued  at 
■  seventy-five  thousand  dollars,  and  which  the  jury  found  to  be  worth 
ten  thousand.  The  trunk  containing  it  was  lost,  and  the  court  held 
that  under  the  circumstances  a  recovery  could  be  had  therefor. 
"Manuscript  books,"  the  property  of  a  student,  and  used  in  the  prose- 
cution of  his  studies,  have  been  held  to  be  ordinary  baggage ;  also  a 
gun  and  fishing-tackle;^  so  the  instruments  of  an  army  surgeon 
travelling  with  troops ;  ^  an  opera-glass ;  *  a  carpenter's  tools ;  *  a 
pocket-pistol  and  a  pair  of  duelling-pistols;®  linen,  cut  into  shirt? 
bosoms  for  the  use  of  the  passenger  ;'^  a  watch ;  *  personal  jewelry;®  a 
rifle,  a  revolver,  two  gold  chains,  two  gold  rings,  and  a  silver  pencil- 
case  ;  ^^  a  proper  sum  of  money  for  travelling  expenses ;  ^^  but  not  an 
amount  beyond  that  which  a  prudent  person  would  4eem  proper  for 
the  purpose ;  ^  nor  money  belonging  to  another  passenger,  however 
reasonable  in  amount.^*  Money,  in  order  to  constitute  baggage,  must 
be  confined  to  such  a  reasonable  sum  as  is  necessary  to  defray  the 
expenses  of  the  journey  ;  consequently,  money  placed  in  a  trunk  for 
the  purpose  of  buying  clothing  at  the  place  to  which  the  passenger 
is  going,  has  been  held  not  to  be  recoverable  as  baggage.^*  Thus,  in 
the  case  last  cited,  the  plaintiff  admitted  that  sixty  dollars  of  the 

»  Kew  York  Central,  &o.  R.R.  Co.  v.  Torpey  v.  "WilUams,   3    Daly  (N.   Y.),    ■ 

Fraloff,  100  U.  S.  24.  162. 

»  Hopkins  v.  Westcott,  6  Hill  (N.  Y.),  "  Jones  v.  Voorhees,  10  Ohio,  145. 

589.  •  Doyle  1).  Kyser,  6  Ind.  242  ;  McGor- 

'  Hannibal  E.  E.  Co.  v.  Swift,  12  Wall,  mick  v.  Hudson  River  R.  R.  Co.,  ante  j 

(U.  S.)'.262.                                           .  Torpey  v.  Williams,  3  Daly  (N.  Y.  0.  P.), 

*  Toledo,  &o.  R.  R.  Co.  v.  Hammond,  162. 

33  Ihd.  379.  ^''  Braty  v.  Grand  Trunk  By.  Co.,  32 

6  Porter  if.  HUdebrand,  14  Pfenn.  St.  U.  C.  Q.  B.  66. 

129.  11  Merrill  v.  Grinnell,  30  N.  Y.  594. 

•  »  Woods V.  Denin,  13  111.  746.   Bntsee  "  Jordan  v.   Fall  River  R.R.  Co.,  5 

Chicago,  &c.  R.  R.  Co.  v.  Collins,  56  111.  Cush.   (Mass.)  69  ;   Dunlap  v.   Interna- 

212,  where  it  was  held  that  only  one  pis-  tional  Steamboat  Co.,  98  Mass.' 371. 

tol  could  be  recovered  for  as  baggage.  "  Stewart  v.  International  Steamboat 

'  Duffy  V.  Thompson,  4  E.  D.  S.  (N.  Y.  Co. ,  98  Mass.  371. 

C.  P.)  178  ;  MoCormiok  v.  Hudson  River  .  "  Hickox  v.  Naugatuck,  &a.  E.  E.  Co., 

B.  E.  Co.,  4  E.  D.  S.  (N.  Y.  C.  P.)  181 ;  31  Conn.  281. 
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money  lost  from  hia  trunk .  was  taken  with  him  for  the  purpose  of 
buying  clothing,  and  the  court  held  that  it  was"  not  recoverable. 
The  amount  of  money  which  may  be  treated  as  baggage  is  to  be  meas- 
ured by  the  object,  length,  and  purpose  of  the  journey,  and  is  such  a 
reasonable  sum  as  a  prudent  person  would  deem  necessary  in  view 
of  all  the  circumstances,  and  is  a  question  of  fact  to  be  found  by  the 
jury.i 

When  an  extra  charge  is  made  for  baggage,  even  though  it  con- 
sists of  articles  not  within  the  class  of  ordinary  baggage,  it  is  held, 
in  the  absence  of  any  fraud  or  imposition  on  the  part  of  the  passen- 
ger, that  the  carrier  is  liable  for  its  loss  by  fraud  or  negligence ;  and 
this  was  held  to  be  the  case  where  a  passenger  packed  "  specie  "  in 
his  trunk,  and  procured  it  to  be  taken  as  baggage,  although  the  com- 
pany advertised  that  "  passengers  are  prohibited  from  taking  with 
them  anything  as  baggage  but  their  weariag-apparel,  which  will  be 
at  the  risk  of  the  owner."  ^  Among  articles  of  necessity,  for  which 
a  carrier  by  water  is  liable  as  baggage,  is  such  bedding  as  is  carried 
\>y  a  steerage  passenger  for  use  on  the  voyage;'  but  not  bedding 
packed  in  a  trunk,  or  not  used  on  the  voyage.*  Whether  bedding 
belonging  to  a  person  who  is  moving  with  his  family,  packed  in  a 
box  or  trunk,  is  baggage  or  not,  is  a  question  of  fact  for  the  jury,  in 
view  of  all  the  circumstances,  and  the  use,  quality,  value,  and  kind 
of  articles.^  The  rules  adopted  by  the  courts  as  to  what  constitutes 
ordinary  baggage  are  not  always  consistent  nor  uniform ;  and  the 
doctrine  of  some  of  the  cases,  carried  o^it  to  their  legitimate  sequence, 
would  almost  admit  of  a  passenger  taking  along  with  him  his  entire 
household  furniture,  if  he  is  a  poor  man,  and,  needs  the  furniture  for 
use  at  the  end  of  his  journey,  and  it  can  be  packed  in  trunks  or 


1  Illinois  Central  E.  R.  Co.  v.  Oopeland,  «  Of  this  class  are  Onimit  ».  Henahaw, 

24  111.  832  I  Jordan  v.  Fall  Eiver  K.  R.  35  Vt.  604  ;  and  Pamielee  ti.  Fischer,  22 

Co.,  5  Cosh.  (Mass.)  69.     In  Fairfax  v.  111.  212.     In  the  former  of  these  cases  it 

New  York  Central,  &c.    E.  R.  Co.,   78  was  held  that  a  feather-bed  and  the  neces- 

N.  Y.  167,  thirty  English  sovereigns  in  a  sary  accompaniments  of  bedquilts,  pillows, 

trunk-were  recovered  for,  the  jury  having  etc.,  belonging  to  oi  pom-  man  removing 

found  that  the  sum  was  reasonable  for  ox-  with  his  family,   might  properly  be  re- 

penses  under  the  circumstances.  garded  as  personal  baggage  j  while  in  the 

"  Camden,  &o.  R.  R.  Co.  ■».  Baldauf,  latter  case  "  too  feather-beds  and  T'iHows, 

18  Penn.  St.  67.  twoDOverlets,  two  bed-spreads,  or  blankets, 

'  Hirsohshon  v.  American  Packet  Co.,  ...  one  oil-cloth  table-cover,  ...  one 

2  J.  &  S.  (N.  Y.  Superior  Ct.)  621.  Gorman-silver  or   britannia  teapot,    one 

«  Connolly  V.  Warren,  106  Mass.  146.  looking-glass,   one  new    double-barrelled 

•  Ouimit  V.  Henshaw,  86  Vt.  606.  gun,  ohe  set  of  common  dishes,  two  dozen 
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From  what  has  been  said,  and  the  cases  given,  it  wiU  be  seen  that 
the  question  as  to  what  constitutes  "  ordinary  baggage,"  within  the 
legal  significance  of  the  term,  depends  entirely  upon  the,  circum- 
stance whether  the  articles  are  "  necessary  or  convenient "  to  the 
traveller  under  the  circumstances  of  the  case,  or  are  "such  as  are 
usually  carried  by  travellers.  As  we  have  seen,  jewelry  for  personal 
use,  to  a  reasonable  extent,  is  within  the  term  ;  but  jewelry  intended 
for  presents  to  a  traveller's  fiiends  ig  not.^  But  it  seems  that  arti- 
cles purchased  for  his  family  are  properly  baggage,  if  such  as  are 
usually  carried,  although  not  necessary  for  his  use  or  comfort  on 
the  journey.^  Masquerade  costumes  furnished  for  use  at  a  ball,^  and 
masonic  regalia,  engravings,  valuable  merchandise,  etc.,  do  not  come 
under  the  head  of  baggage,*  nor  indeed  any  articles  which  are  not 
Becessary  or  convenient  for  the  use  of  the  passenger  on  his  journey ; 
and  in  all  cases  the  question  as  to  what  is  reasonable,  necessary,  or 
convenient  is  a  question  of  fact  for  the  jury,  in  view  of  the  charac- 
ter of  the  journey  and  the  special  circumstances  of  the  case.*  The 
rule  is,  t^at  when  a  traveller  presents  to  a  carrier  of  passengers,  as 
his  baggage,  a  trunk  or  carpet-bag,  without  describing  its  contents, 
he  impliedly  represents  that  it  only  contains  such  articles  as  are 
usually  carried  as  baggage,  or  such  as  are  necessary  for  his  con- 
venience and  comfort  upon  his  journey.  The  carrier  is  not  bound 
to  inquire  for  articles  of  extraordinary  value  which  it  may  contain  ; 
but  if  there  are  such,  the  passenger  should  disclose  the  fact,  that 
the  carrier  may  exercise  the  increased  vigilance  which  such  extraor- 
dinary value  demands.® 

Geiinan-silver    apoons,   one    serving-box,  therefore  to  assent  to  accept  and  take  them 

.  .  .  and  six  towels,"  together  with  con-  as  baggage. 

siderable  clothing,  worth  about  one  hun-         ^  NeviBS  v.  Bay  St?,te,  &c.  Co.,  i  Bosw. 

dred  and  fifty  dollars,  were  found  by  th?  ( N.  Y. )  225. 

jury  to  be  such  articles  of  necessity  and         ^  Dexter  v.  Syracuse,  &e.  R.  E.  Co.,  34 

convenience  as  are  usually  carried  by  pas-  N.  Y.  326.^ 
.  sengers  for  their  personal  use  and  comfort,         'Michigan,  &e.  R.  R.   Co.  v.  Oehm, 

instruction  and  ainu3ement,or  protection,  56  111.  293.  ' 

having  regard  to  the  object  and  length  of         *  Nevins  v.  Bay  State,  &c.  Co.,  ante  ; 

the  journey.  The  verdict  was  upheld  on  Pardee  v.  Drew,  25  Wend.  (N.  Y.)  459. 
appeal.  These  cases  cannot  be  said  to  ^  Merrill  v.  Grinnell,  30  N.  Y.  594. 
conform  to  the  principles  usually  adopted         ^  Michigan,  &c  E.  E.  Co.  v.    Carrow, 

-in  this  class  of  oases,  except  they  ai-e  put  73  lU.  348.     In  this  case  the  trunk  con- 

upon  the  ground  that  travellers  of  the  tained$30,b00in  jewelry ,~and  was  checked 

class  in  question,  in  the  section  of  country  as  ordinary  baggage.     It  was  destroyed  by 

.where  the  action  was  brought,  usually  car-  fire.     The  company  was  held  not  liable 

ried  ^uch  articles  as  baggage,  and  the  car-  for  its  loss, 
rier  was  bound  to  know of,  the  usage,  and 
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In  an  English  case,  Cockburn,  C.  J.,  states  the  rule  as  to  what 
constitutes  baggage,  thus  :  "  We  hold  the  true  rule  to  he  that  what- 
ever the  passenger  takes  with  him  for  his  personal  use  and  con- 
venience,  according  to  the  habits  or  wants  of  the  particular  class  to 
which  he  belongs,^  either  with  reference  to  the  immediate  necessities 
or  to  the  ultimate  purpose  of  the  journey,  must  be  considered  as  per- 
sonal luggage.''  This  would  include  not  only  articles  of  apparel, 
whether  for  use  or  ornameht,  .  .  .  but  also  the  gun-case  or  the  fish- 
ing apparatus  of  the  sportsman,*  the  easel  of  the  artist  on  a  sketching 
tour,  or  the  books  of  the  student,  and  other  articles  of  an  analogous 
character  the  use  of  which  is  personal  to  the  traveller,  and  the  tak- 
ing of  which  has  arisen  from  the  fact  of  his  journeying.  On  the 
other  hand  the  term  '  ordinary  luggage,'  being  thus  confined  to  that 
which  is  personal  to  the  passenger  and  carried  for  his  use  or  con- 
venience, it  follows  that  what  is  carried  for  the  purpose  of  business, 
such  as  merchandise  or  the  like,  or  for  larger  or  ulterior  purposes, 
such  as  articles  of  furniture  or  household  goods,  would  not  come 
within  the  description  of  ordinary  luggage  unless  accepted  as  such 
by  the  carrier."  * 


I  See  Phelps  w.  London,  &o.  Ry.  Co.,  19 
C.  B.  N.  e.  321. 

*  The  English  term  "  luggage  "  is 
exactly  synonymous  with  pur  terra  "bag- 
gage ; "  its  use  does  not  obtain  in  tliis 
country,  unless  possibly  in  California. 
See  Pfister  v.  Central  Pacific  R.  Co.,  70 
Cal.  169 ;  27  Am.  &  Eug.  B.  Cas.  243 ; 
69  Am.  Rep.  404. 

^  And  also  his  dog.  Thus,  in  the  case 
of  Kansas  City,  &c.  R.  Co.  v.  Higdoq,  94 
Ala.  286  ;  10  So.  Rep.  282,  it  appeared 
that  plaintiff  was  a  passF!nger  for  E.  in  a 
second-class  car,  and  had  his  dog  with 
him.  He  delivered  the  dog  to  the  bag- 
gage-master and  told  him  to  put  it  off  at 
E,,  but  refused  to  pay  him  any  money  for 
the  dog.  On  arriving  at  E.  the  baggage- 
master  refused  to  deliver  up  the  dog 
except  upon  payment  of  twenty-five  cents, 
which  plaintiff  refused  to  give.  The  dog 
was  .carried  further  on,  and  afterwards 
lost  through  the  negligence  of  the  bag- 
gage-master. Plaintiff  afterwards,  but 
before  knowing  of  the  loss  of  his  dog, 
offered  to  pay  the  required  amount.  It 
was  held  that  he  might  recover  damages 
for  the  loss  of  his  dog  ;  the  fact  that  a 


rule  of  the  company  required  a  fee  to  be 
paid  to  the  baggage-master  in  such  cases 
was  no  defence,  plaintiff  not  being, in- 
foimed  of  it. 

*  The  court  therefore  held  that  the 
articles  for  the  loss  of  which,  this  action 
was  brought  —  consisting  of  a  considerable 
amount  of  bedding  —  could  not  be  classed 
as  luggage.  It  was  such  a  quantity  as 
plainly  to  indicate  that  it  was  not  for  the 
use  of  the  traveller  on  his  journey,  but  for 
the  use  of  his  household  when  permanently 
settled.  The  language  quoted  in  the  text 
is  quoted  with  approval  in  Kansas  City,  ito. 
R.  Co.  V.  Morrison,  84  Kan.  507,  and  in 
Oakes  v.  Northern  Pac.  R.  Co.,  20  Oreg. 
896-897,  in  which  latter  case  the  court . 
held  that  a  n^an  and  his  wife,  passengers, 
might  recover  for  the, loss  of  theatricd 
costumes,  paraphernalia,  advertising  mat- 
ter, etc.  For  though,  as  the  court  dis- 
tinctly held,  it  was  not  baggage,  yet  the 
carrier,  having  accepted  it  with  full  knowl- 
edge of  what  it  was,  must  be  responsible 
for  its  loss.  See,  for  similar  statements  of 
the  rule,  Mauritz  v.  N.  Y.  Central  R.  Co., 
28  Fed.  Rep.  766  j  21  Am.  &  Eng.  I^.  Cas. 
286  J  Wilson  V.  Grand  Trunk  B.  Co.,  66 
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Sec.  402.  When  LialjiUty  for,  Ceases.  —  The  liability  of  a  common 
carrier  for  the  baggage  of  a  passenger  continues  until  the  baggage  is 
ready  to  be  delivered  to  the  owner  at  his  destination,  and  until  he 
has  had  a  reasonable  opportunity  of  receiving  and  removing  it.  What 
constitutes  such  reasonable  time  and  opportunity  is  a  mixed  question 
of  law  and  fact,  necessarily  dependent  upon  the  peculiar  surround- 
ings of  each  particular  case.^  And  where,  for  his  own  convenience, 
a  passenger  left  his  baggage  in  the  carrier's  depot  over  night  and  it 
v^as  burned,  it  has  been  held  that  the  company  was  not  liable  therefor.^ 
The  obligation  to  exercise  ordinary  care  in  keeping  and  preserving 
property  as  to  which  they  have  been  relieved  from  their  peculiar 
liability  as  insurers,  by  the  failure  of  the  owner  to  call  for  his  bag- 
gage within  a  reasonable  time,  is  not  a  new  and  independent  obliga- 
tion, arising,  from  the  circumstance,  abcidental  and  up  provided  for, 
of  the  property  being  left  in  the  hands  of  the  carrier.    The  duty  is 


Me.  62  ;  Jordan  v.  Fall  River  E.  Co.,  5 
Cush.  (Mass.)  69;  Phelps  v.  London,  &o. 
Ey.Co.,  19  C.  B.  s.  s.  321 ;  Weeks  «.  New- 
York,  &c.  E.  Co.,  9  Hun  (N.  Y.),'669. 
As  a  general  rule  the  .question  as  to 
whether  any  particular  property  is  bag- 
gage or  not  is  for  the  jury,  though  in 
reaching  their  conclusions  they  are  bound 
to  keep  within  the  legal  definitions  of  the 
term,  and  cannot  by  an  arbitrary  verdict 
make  the  company  liable  for  articles 
cleai'ly  not  baggage.  N.  Y.  Central  R. 
Co.  B.  Fi-aloff,  100  U.  S.  U;  Romar  v. 
Maxwell,  9  Humph.  (Tenn.)  622  ;  Brock 
V.  Gale,  14  Fla.  523  ;  Mauritz  v.  N.  Y. 
Central  E.  Co.,  23  Fed.  Rep.  365  ;  21  Am. 
&  Eng.  E.  Cas.  286 ;  Oakes  v.  Northern 
Pac.  E.  Co.,  20  Greg.  397. 

A  salesman's  illustrated  catalogue  car- 
ried for  his  personal  use  on  the  journey  is 
baggage.  Staub  v.  Kendrick,  121  Ind. 
226  ;  40  Am.  &  Eng.  E.  Cas^  632.  A 
reasonable  quantity  of  his  topis  carried 
by  a  mechanic  is  properly  classed  as  his 
baggage.  What  is  such  reasonable  amount 
is  for  the  jui-y.  -  Kansas  City,  &o.  E.  Co, 
V.  Morrison,  34  Kaa.  502  (plaintiff  was  a 
watchmaker  and  jeweller) ;  Davis  v. 
Cayuga,  &o.  R.  Co.,  10  HowJ  Pr.  (N,  Y.) 
330 ;  Porter  v.  ,Hildebrand,  14  Penn.  St. 
129.  As  to  pictures  as  part  of  a  passenger's 
baggage  see  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  125  N.  Y.  155.  A  feather-bed, 
necessary  for  a  steerage,  passenger  on  a 


steamer,  and  used  by  him  .on  the  journey, 
is  baggage.  Hirschong .».  Hamburg  Am. 
Pocket  Co.,  2  J.  &  S.  (34  N.  Y.  Super. 
Ct. )  521 ;  but  not  when  packed  up '  and 
not  Intended  for  use  on  the  voyage. 
ConoUy  v.  Warren,  106  Mass.  146.  This 
is  the  princi[>le  stated  and  applied  in  the 
case  of  Macrow  v.  Great  Western  Ey.  Co., 
L.  E.  6  Q.  B.  620.  But  a  quantity  ,of 
ladies'  jewelry  carried  in  his  trunk  by  a 
man  travelling  alone  cannot  be  considered 
a  part  of  his  baggage.  Metz  v.  California 
Southern  R.  Co.,  85  Cal.  329  ;  44  Am.  & 
Eng.  E.  Cas.  433.  Nor  Can  money  in- 
tended for  investment  be  classed  as  bag- 
gage. Pfister  V.  Central  Pac.  R.  Co.,  70 
Cal.  169 ;  59  Am.  Eep.  404.  See  also 
Carlson  11.  Oceanic  S.  Nav.  Co.,  109  N.  Y. 
359  ;  34  Am.  &  Eng.  E.  Cas.  215  (reason- 
able quantity  of  jewelry^raay  be  classed  as 
part  of  a  lady's  baggage,  — opinion  evi- 
dence as  to  usual  value  of  the  baggage 
carried  by-  a  certain  class  of  passengers 
properly  excluded). 

■•  Louisville,  &c.  R.  Co.  o,  Mahan,  8 
Bush  (Ky.),  184  |  Dininny  v.  New  York, 
&c.  E.  Co.,  49  N.  Y.  546.  See  Torpey  v. 
Williams,  3  Daly  (N.  Y.),  162  ;  Klein  v. 
Hamburg,  &o.  Packet  Co.,  3  Daly  (N;  Y.), 
390. 

2  Morris  v.  Third  Ave.  E.  Co.,  1  Daly 
(N.  Y.),  202  ;  Jones  v.  Norwich,  &c. 
Transp.  Co.,  50  Barb.  (N.  Y.)  493. 
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imposed  by  the  contract  of  carriage,  and  therefore  rests  upon  the  car- 
rier with  whom  the  contract  was  made,  although  the  place  of  desti- 
nation is  beyond  its  route,  and  upon  the  line  of  a  connecting  carrier;^ 
Where  baggage  which  had  arrived  at  its  point  of  destination  was  left 
in  the  custody  6f  the  agent  of  the  railroad  company  for  the  night,  and 
during'  the  same  night  the  depot  and  contents,  including  the  baggage, 
were  destroyed  by  fire,  it  was  held  that,  in  order  to  make  the  company 
liable  for  the  baggage  so  destroyed,  it  was  incumbent  on  the  owner  to 
show  that  the  fire  was  the  result  of  such  negligence  on  the  part  of  the 
employes  of  the  company  as  would  render  liable  a  bailee  for  hire.* 

The  rule  may  be  said  to  be,  that  common,  carriers  of  passengers, 
with  their  ordinary  baggage,  for  hire,  are  liable  for  losses  occurring 
from  any  accident  to  the  baggage  while  it  is  in  their  keeping  as  car- 
riers, except  those  arising  from  the  acts  of  God  or  a  public  enemy  ; 
aud  this  liability  once  commenced  does  not  necessarily  terminate 
with  the  transit,  hut  prima  facie  continues  until  the  safe  delivery  of 
the  baggage  to  its  owner.  But  when  the  passenger  refuses  to  re- 
ceive his  baggage,  or  neglects  to  call  for  it  withiii  a  reasonable  time 
after  the  transit,  the  responsibility  of  the  carriers  is  changed  to  that 
of  a  bailee,  or  more  properly  that  of  a  warehouseman,  and  he  is 
thenceforth  liable  only  for  loss  occasioned  by  his  own  negligence 
or  wilful  default* 

It  makes  no  difference,  so  far  as  a  common  carrier's  responsibility 
for  the  safety  of  a  passenger's  baggage  is  concerned,  whether  the  pas- 
senger travels  with  his  baggage,  or  whether  it  is  carried  without 
him.*    But  a  carrier  is  not  responsible  for  the  loss  of  baggage  which 

'  BuiTiell  V.  New  York,  &c.  R.  Co.,  46  E.  Cas.  481 ;  Patsohoider  v.  Great  Western 

N.  Y.  184.  Ey.  Co.,  8  Exoh.  Div.  158 ;  31  Moak's  Rep. 

^  Louiflville,  &e.  B.  Co.  v.  Mahan,  8  165. 
Bush  (Ky.),  184.    After  the  arrival  of  the         «  Roth  v.  Buffalo,  &c.  R.  Co.,  34  N.  Y. 

baggage  at  the  destination  to  which  it  was  548.    When  baggage  was  destroyed  with 

checked,  it  ia  the  duty  of  the  company  to  the  train  by  a  flood,  and  defendant  intro- 

store  it,  and  hold  it  ready  for  delivery  duces  uncontradicted  evidence  that    the 

until  the  owner  calls  for  it.     But  after  flood  was  of  sneh  an  extraordinary  charac- 

the  owner  has  had  a  reasonable  time  in  ter  that  it  could  not  have  been  anticipated, 

which  to  call  for  it,  the  company's  liability  the  court  should  direct  a  verdict  for  the 

is  that  of  a  warehouseman  only,  and  not  defendant.     Such  a  cause  was  clearly  an 

that  of  a  carrier.    Curtis  v.  Avon,  &o.  R.  act  of  God  and  in  such  a  ease  proof  of  the 

Co.,  49  Barb.  148  ;  Chicago,  &c.  R.  Co.  ».  loss  creates  no  presumption  of  negligence 

Tairclough,  52  111.  106  ;  Ouimit  v.  Hen-  against  the  QOmpany,     Long  v.  Pennsyl- 

shaw,   85  Vt.   605;  84  Am.   Deo.   646;  vania  B.  Co.  (Penn.),  23  Atl.  Rep.  459; 

Mattison  v.   New  York,  &c.  R.  Co.,  57  29  W.  N.  Cas.  315. 
N.  Y.  552;  Kansas  City,   &c.  R.  Co.  v.         *  Wilson  »,  Chesapeake,  &c.  R.  Co.,  21 

Morrison,  34  Kan.  602;  23  Am.  &  Eng.  Gratt.  (Va.)  664. 
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is  not  intrusted  to  his  keeping,  but  which  the  passenger,  himself  takes 
charge  of.  If  the  passenger  prefers  to  retain  the  custody  of  his 
effects,  he  must  assume  responsibility  for  their  loss  unless  he  can 
show  that  the  loss  was  the  proximate  consequence  of  the  carrier's 
negligent  breach  of  a  plain  duty.^  Thus,  where  passengers  left  a 
portion  of  the  jewelry  usually  worn  by  them  in  the  stateroom  of  a 
steamboat,' and  it  was  stolen,  it  was  held  that  the  carrier  was  not  re- 
sponsible therefor.^  But  in  some  of  the .  cases,^  it  is  held  that  the 
mere  supervision  of  his  baggage  by  a  passenger,  or  his  having  the 
means  of  entering  the  place  of  its  deposit,  is  not  sufficient  to  dis- 
charge the  carrier  from  liability  for  its  loss ;  and  that  there  must 
either  exist  the  animus  ctostodiendi  on  the  part  of  the  passenger  to 
the  exclusion  of  the  carrier,  or  he  must  be  guilty  of  such  negligence 
as  excuses  the  latter  from  his  general  obligation  j  and  that  the^pro- 
prietor  of  a  steamboat  is  responsible  for  baggage  of  a  passenger  which 
he  has  locked  up  in  his  stateroom,  but  which  is  stolen  therefrom  on 
the  journey.*     But  where  a  passenger  on  an  emigrant  vessel  retains 


1  There  are  numerous  cases  in  which 
the  passfinger's  property  has  been  stolen 
from  him  while  ifc  was  in  his  own  oustqdy, 
and  the  courts  have  uniformly  held  that  in 
such  cases  there  was  no  liability  on  the 
part  of  the  company.  Del  Valle  v.  Steam- 
boat Richmond,  27  La.  An."  90  ;  Abbott  v. 
Bradstreet,  55  Me.  530 ;  Clark  v.  Buvnsi, 
118  Mass.  275  ;  Kinsley  v.  Lake  Shore,  &c, 
E.  Co.,  125  Mass.  54;  19  Alb.  L..  Jour. 
113  ;  Williams  v.  Keokuk  Packet  Co. 
(Mo.),  3  Cent.  L.  Jour.  400  ;  Sewall  v. 
Allen,  6  Wend.  (N.  Y.)  335;  Weeks  v. 
•Tew  York, '  &c.  E.  Co.,  72  N.  Y.  50 ; 
American  Steamship  Co.  v.  Bryan,  83 
Penn.  St.  446  ;  Talley  v.  Great  Western 
R)-.  Co.,  L.  E.  6  C.  P.  44  ;  Bergheim  v. 
Great  Eastern  Ey.  Co.,  3  Ch.  Div.  221 ;  30 
Moak's  Eng.  Rep.  117;  Great  Western  Ry. 
Co.  V.  Bunch,  13-  App.  Cas.  31  ;  34  Am. 
&  Eng.  E.  Cas.  224.  GcKrnparehe  Contour 
V.  London,  &c.  Ry.  Co.,  L.  R.  1  Q.  B.  54 ; 
Macklin  v.  New  Jersey  Steamboat  Co.,  7 
Abb.  Pr.  N.  s.  (N.  Y.)  229  ;  Gore  v.  Nor- 
wich, &c.  Transp.  Co.,  2  Daly  (N.  Y.),  254. 
In  the  celebrated'  case  of  Henderson  v.  L. 
&  N.  R.  Co.,  20  Fed.  Rep.  430  ;  affirmed, 
123  U.  S.  61  ;  31  Am.  &  Eng.  R.  Cas.  95, 
a  lady  passenger  carried  with  her  a  bag 
containing  jewelry  and  money  which  she 
accidentally  dropped  out  of  the  window. 
She  inimediatKlv  informed  the  conductor. 


but  he  refused  to  stop  the  train  nntil  the 
next  station  was  reached.  On  arriving 
there  she  sent  nies.sengers  after  the  .bag, 
but  it  could  not  be  found.  In  a  suit  by  her 
against  the  railroad  company  to  recover  the 
value  of  the  bag  and  its  contents,  it  was 
held  that  she  could  not  recover.  Other 
cases  sustaining  the  rule  of  the  text  are  : 
Weeks  v.  New  York,  4c.  R.  Co.,  9  Hun 
(N.  Y.),  669  ;  72  N.  Y.  50  ;  ante,  p.  1704  ; 
Gleason  r.  Goodrich  Tr.  Co.,  32  Wis.  85  ; 
But  to  relieve  the  carrier  it  must  appear 
affirmatively  that  it  did  not  have  custody 
of  the  lost  effects.  Macklin  ».  N.  J.  Steam- 
boat Co.,  7  Abb.  Pr.  N.  s.  (N.  Y.)  229; 
Le  Conteur  v.  London,  Sf^.  R.  Co.,  L.  R. 
1  Q.  B.  54.  In  the  case  of  Bonner  v, 
Grambach  (Tex.  Civ.  App.),  21  S.  W.  Rep. 
1010,  the  passenger  after  removing  his 
overcoat  placed  it  on  an  unoccupied  seat ; 
soon  afterwards  the  coach  was  overtuiined 
into  the '  water,  and  when  passenger  re- 
covered his  coat  he  missed  his  money. 
It  was  held  that  his  failure  to  notify  the 
carrier  immediately  of  his  loss,  or  to  make 
any  effort  to  recover  his  money,  would  pre- 
clude a  recovery  of  damages  by  him. 

2  The  R.  E.  Lee,  2  Abb.  (U.  S.)  49. 

*  Mudgett  V.  Bay  State  Steamboat  Co., 
1  Daly  (N.  Y.),  151. 

''  See  also  to  same  effect,  where  the 
boat-owner  was  held  responsible  for  an 
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his  trunk  in  his  own  possession,  and  it  is  stolen,  the  owners  of  the 
ship  are  not  liable.  To  render  them  liable  it  must  be  placed  under 
their  charge.^  Nor  is  a  railroad  company  responsible  for  the  loss  by 
theft,  or  otherwise,  of  baggage  or  any  property  taken  by  a  passenger 
into  the  car  with  him.* 

But  if  the  carrier  interferes  with  a  passenger's  baggage  while  in  a 
passenger-car,  —  as,  if  his  servants  remove  it  frOm  one  car  to  another, 
or  attempt  to  do  so,  —  and  it  is  lost  by  reason  of  their  negligence, 
he  is  responsible  therefor.  Thus,  in  a  Massachusetts  case,^  it  ap- 
peared that  the  plaintiff,  on  leaving  a  sleeping-car  to  get  his  dinner, 
was  informed  by  an  employ^  of  the  defendant  that  his  baggage,  if 
left  therein,  would  be  safe ;  and  upon  his  return  he  found  th^  cai 
locked  and  detached,  and  was  informed  that  he  could  have  a  seat  in 
another  sleeping-car,  and  would  find  his  baggage  there,  but  upon 
going  there  he  found  only  part  of  his  baggage.  No  previous  notice 
of  the  change  had  been  given  him,  and  there  was  no  evidence  that 
he  knew  that  the  first  car  was  not  owned  by  the  defendant,  but  by 
another  company,  who,  by  a  contract  with  the  defendant,  provided 
conductors  and  servants  therefor.  The  court  held  that  the  jury  were 
warranted  in  finding  that  the  missing  bag  was  lost  through  the  neg- 
ligence of  the  defendant,  and  that  the  defendant  was  liable  therefor, 
although  the  first  car  was  not  owned  by  it.  So,  while  a  carrier  is 
not  obliged  to  accept  atiything  but  ordinary  baggage  as  baggage,  yet 
if  without  extra  compensation,  and  hioioing  that  it  is  not  personal, 
baggage,  he  permits  it  to  be  carried  and  treated  as  such,  he  is  liable 
for  its  loss.*  ,    • 

overcoat  hung  up  in  his  stater'oom  by  a  Itremainedintheoustody  of  the  company's 

passenger,  and  which  was  stolen  there-  employ^sfor  some  time  and  was  then  rifled? 

from,  Gore  v.  Norwich,  &c.  Transp.  Co.,  1  It  was  held  that  the  company  was  liable 

Daly  (N.  Y.),  254;  s.  p.  Van  Horn  v.  for  the  loss,  although  the  passenger's  jour- 

Kermit,  4  E.  D.  Smith  (N.  Y.),  453  ;  Cro-  ney  had  been  completed.    The  negligence 

zier  V.  Boston,  &c.  Steamboat  Co.,  43  How.  of  the  passenger  in  leaving  his  baggage 

(N.  Y.)  Pr.  466  ;  Duffy  v.  Thompson,  4  was  not  suflBcient  to  release   defendant. 

E.  D.  Smith  (N.  Y.),  178.  Bonner  v.  De  Mendoza  (Tex.),  16  S.  W. 

1  Cohen  v.  Frost,  2  Duer  (N.  Y.),  835.  Rep.  976.     Compare  Tower  v.  Utica,  &c. 

»  Tower  v.  Utica,  &e.  R.  Co.,  7  Hill  R.  Co.,  7  Hill  (N.  Y.),  47. 
(N.  Y.),  47  (passenger's  overcoat  left  by  *  Kiiigsley  v.  Lake  Shore  R.  Co.,  125 
him  on  the  seat).  The  Texas  courts  have  Mass.  54  ;  28  Am.  Rep.  200. 
applied  a  somewhat  different  rule.  In  a  *  Ross  v.  Missouri,  &o.  R.  Co.,  4  Mo. 
case  in  that  State,  it  appeared  that  a  pas-  App.  582.  In  Waldron  v.  Chicago,  &o.  R. 
senger  on  arriving  at  his  destination,  hur-  Co.,  1  Dakota,  351,  the  plaintiff,  after 
riedly  left  the  car  on  the  suggestion  of  the  .  buying  a  ticket  for  himself,  son,  and  two 
employ^  in  charge  of  it  that  the  train  would  daughters,  pointed  out  to  the  baggage- 
soon  start,  and  left  a  valise  therein,  which  master  as  his  baggage  three  trunks  and 
the  employ^  knew  to  contain  valuables,  two  boxes,  one  of  which  was  a  rough  pine 
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In  a  Missouri  case,^  a  passenger  delivered  his  trunk  and  a  piece  of 
carpeting  to  the  baggage-master  of  a  passenger  train,  and  received  a 
check  for  his  trunk,  but  was  told  that  no  check  was  necessary  for  the 
carpet,  as  it  would  go  safely ;  it  was  held  that  the  railroad  company 
was  liable  for  the  loss  of  the  carpet,  although  by  the  printed  rules  of 
the  company  the  baggage-master  was  forbidden  to  receive  as  baggage 
any  article  of  merchandise.  In  an  English  case,^  pencil-sketches  of 
an  artist,  placed  in  his  .portmanteau,  were  held  not  to  form  part  of 
his  ordinary  luggage,  so  as  to  entitle  them  to  be  conveyed  free  of 
charge.^  And  the  "  ordinary  luggage,"  for  which  a  railway  company 
would  be  held  responsible,  does  not  include  a  client's  title-deeds,  which 
an  attorney  may  be  carrying  with  him  to  produce  in  court ;  nor  can 
the  words, be  held  to  mean  bank-notes  (to  a  considerable  amount), 
which  may  be  packed  in  a  bag  or  portmanteau  by  the  attorney,  to  be 
carried  for  the  purpose  of  defraying  the  expenses  of  the  trial.*  It  has, 
however,  been  definitely  decided  that  those  articles  only  which  trav- 
ellers usually  carry  with  them  as  part  of  their  luggage  come  within 
,  the  definition  of  ordinary  or  personal  luggage,  which  a  railway  com- 
pany is  bound  to  carry  with  a  passenger  free  of  charge.^    It  may,  in 


box,  twenty  inches  square  and  ten  inches 
deep,  having  nothing  to  which  a  check 
could  be  fastened,  whereupon  thfe  baggage- 
master  said  he  would  place  it  in  the 
baggage-car,  and  it  would  go  just  as  safely, 
only  that  it  would  have  to  be  looked 
after  at  M.,  or  it  might  be  taken  beyond 
that  station.  On  arriving  at  M.  the  pine 
box  was  missing.  It  appeared  that  one 
T.  had  bonght  a  ticket  to  S.,  requesting 
the  night  baggage-master  to  check  the 
box  thereto  ;  that  T.  unlocked!  and  took 
from  the  box  and  presented  to  him  a  pho- 
tograph of  W.'s  family ;  that  T.  then 
locked  the  box  and  put  a  rope  around  it, 
whereto  a  check  to  S.  was  attached,  and  at 
S.  the  box  was  delivered  to  T.  There  was 
no  other  levidehce  than  that  stated,  that 
T.  was  the  plaintiff's  agent,  and  the  plain- 
tiff denied  any  such  agency.  It  was  held 
that  the  company  having  received  the  box 
upon  the  passenger  train  without  the 
plaintiff's  having  concealed  the  fact  that 
it  was  not  personal  baggage,  tl\e  fact  that 
it  was  not  such  in  fact  did  not  save  them 
from  liability  therefor. 

»  Minter  v.  Pacific  R.  Co.,  41  Mo.  503. 
Bee  post,  §  406,  n. 


2  Munster  v.  Southeastern  Ry.  Cp., 
4  Jur.  N.  s.  738  ;  27  L.  J.  C.  P.  308  ;  4 
C.  B.  N.  s.  676  ;  Richards  v.  London,  &c. 
Ry.  Co.,  7  C.  R.  839 ;   18  L.  J.  C.  P.  261. 

»  Mytton  v:  Midland  Ry.  Co.,  28  L.  J. 
Exch.  385. 

*  Phelps  0.  London,  &o.  Ry.  Co.,  19 
C.  B.  N.  s.  321 ;  11  Jur.  N.  s.  552 ;  34 
L.  J.  C.  P.  259  ;  13  W.  R.  782.  But  see, 
where  a  different  rule  of  law  was  laid  down, 
Hopkins  i).  Westeott,  6  Blatchf.  (U.S.) 
64  ;  Dunlap  v.  International,  &c.  Co.,  98 
Mass.  371. 

5  Hudson  vJ  Midland  Ry.  Co.,  L.  B. 
4  Q.  B.  366.  Thus,  a  child's  toy,  called 
a  spring-horse,  seventy-eight  pounds  in 
weight,  and  forty-four  inches  in  length, 
standing  on  a  flat  surface,  is  not  within 
the  regulation  of  a  company  allowing  first- 
class  passengers  one  hundred  and  twelve 
pounds  of  "personal  luggage  only  (not 
being  merchandise,  or  other  articles  carried 
for  hire  or  profit)  free  of  charge."  Hudson 
».  Midland  Ry.  Co.,  10  B.  &  S.  504.  See 
Zunz  V.  Southeastern  Ry.  Co.,  L.  R.  4  Q. 
B;  539.  See  also,  with  regard  to  the  ar- 
rangements of  a  company  as  to  the  amount 
of  luggage  to  be   earned  by  passengers 
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many  cases,  be  a  question  for  the  jury  vifhat  a  man's  personal-  luggage 
consists  of ;  for  it  may  be  allowable  that  a  man  should  carry  different 
articles  with  him,  and  that  articles  which,  at  one  time  and  under  one 
set  of  circumstances,  should  not  be  considered  personal  luggage  might, 
at  another  time  and  under  different  circumstances,  be  looked  at  in 
that  light.  Thus,  a  man  who  was  carrying  in  his  portmanteau  an 
article  which  was  meant  as  a  present  to  some  one  he  was  going  to 
visit,  might  clearly  regard  that-  in  the  light  of  personal  luggage  while 
upon  the  journey  to  the  residence  of  his  friend,  although  it  might 
not  be  such  an  article  as  "  travellers  usually  carry  with  them  as  a 
part  of  their  luggage."^ 

In  an  English  case,^  the  plaintiff,  a  passenger  upon  the  railway,  re- 
quired one  of  the  company's  porters  to  label  and  place  in  the  lug- 
gage-van a  package  (within  the  stipulated  weight  and  dimensions) 
consisting  of  articles  of  wearing  apparel,  and  wrapped  in.  a  shawl 
fastened  with  a  strap,  and  properly  addressed.  The  porter  refused 
to  label  the  package,  and  insisted  upon  placing  it  in  the  carriage 
with  the  plaintiff.  The  plaintiff  declined  to  allow  this,  unless  it  was 
to  be  at  the  company's  risk.  The  package  was  left  behind,  and  was 
afterwards  taken  to  the  lost-property  office,  where  it  was  detained, 
and  M.  demanded  for  its  restoration.  It  was  held  that  the  com- 
pany was  not  justified  in  refusing  to  carry  the  package  at  its  own 
risk,  and  was  responsible  for  its  detention.* 

travelling  by  cheap  excursion  trains.  Rum-  immediate  family.     Nevins  i>.  Bay  State, 

sey  ».,Northeastern  Railway  Co.,  14  C.  B.  &c.  Co.,  4  Bosw.  (N.  Y.)  225.     A  pasaen- 

N.  8.  641  ;  Stewart  B.  London  &  North-  ger  cannot  include    in   his  baggage  the 

western  Railway  Co.,  10  Jur.  N.  s.  805  ;  property  of  other  persons  ;   and  in  no  case 

Walsh  V.  The  H.  M.  Wright,  1  Newberry  can   the  company  be  made  liable  for  the 

(U.  S.),  494.  loss  of  such  property.     First  Nat.  Bank 

1  Hudson  1).  Midland  Ry.  Co.,  L.  R.  v.  Marietta,  &o.  R.  Co.,  20  Ohio  St.  260  ; 

4  Q.  B.  366 ;  The  Ionic,  5  Blatchf.  (U.  S.  Weed  v.  Saratoga,  &c.  R.  Co.,  19  Wend. 

C.  C.)  638.     The  baggage  for  which  a  oar-  (N.  Y.)  534  ;  Dexter  v.  Syracuse,  &c.  R. 

rier  of  passengers  is  liable  is  not  limited  Co.,  42  N.  Y.  826  ;  Chicago,  &c.  R.  Co.  i'. 

to  such  apparel  or  other  articles  as  are  ab-  Boyoe,   73   111.  510  ;  Dunlap  v.  Interna- 

solutely  necessary  or  material  for  the  use,  tional    Steamboat    Co.,     98    Mass.    871, 

comfort,  or  convenience  of  the  passenger  Becher  v.  Great  Eastern  Ey.  Co.,  L.  R.  5 

ou  his  journey,  or  while  away  from  his  Q.  B,  241.     But  members  of  the  same 

home.     It  may  include  articles  of  ordinary  family,  travelling  together,  may  carry  each 

wearing-apparel,  purchased  on  a  journey  other's    effects    as    baggage.     Dexter    v. 

to  be  carried  home  for  the  use  of  the  pas-  Syracuse,  &c.  R.  Co.,  42  N.  Y.  326  ;  Cur- 

senger  or  fw  that  of  members  of  Ma  im/me-  tis  ».  Delaware,   &o.  R.  Co.,   74  N.  Y. 

dialefwndly.    It  should  not  be  deemed  to  116. 

include  articles  purchased  for  a  stranger, —         ^  Munster  v.  Southeastern  Ry.  Co.,  4 

Dexter  v.  Syracuse,  &c.  R.  Co.,  42  N.  Y.  C.  B.  N.  s.  676. 
326,  —  or  presents  for  friends  outside  his         '  In  an  action  against   a  carrier  for 
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Sec.  403.  Baggage-cfaecks,  effect  of. —  Checks  given  for  baggage 
ate  merely  evideuce  of  its  having  been  received  by  the  carrier,  and 
of  its  non-delivery,  but  do  not  of  themselves  establish  the  carrier's 
liability  therefor ;  because,  if  they  are  obtained  under  the  pretence 
that  the  owner  of  the  baggage  is  a  passenger,  and  has  obtained 
tickets  for  that  journey,  or  is  about  to  do  so,  when  such  is  not  the 
fact,  the  carrier  cannot  be  held  chargeable  as  such  for  the  baggage. 
The  contract  from  which  his  liability  for  the  safe  carriage  of  the  bag* 
gage  arises  is  the  contract  for  the  carriage  of  the  passenger  himself.^ 
Consequently  a  contract  to  carry  a  passenger  to  a  certain  place, 
although  it  involves  his  transportation  over  several  lines  of  railroads, 
is  also  operative  as  a  contract  to  carry  his  baggage  to  the  same  point.^ 
And  in  the  case  last  cited,  where  a  railroad  company  had  an  arrange- 
ment with  a  stage  company  to  carry  passengers  and  baggage  from  a 
certain  point  on  its  line  to  another  point,  it  was  held  that,  haying 
issued  a  ticket  to  such  place,  it  was  liable  for  the  loss  of  the  passen- 
ger's baggage  by  the  stage  company .^    But  if  the  passenger  elects 


damages  and  expenses  incurred  in  conse- 
quence of  a  delay  of  baggage,  it  is  com- 
petent to  show  the  damages  sustained  by 
reason  of  being  compelled  to  buy  clothes 
to,  supply  the  place  of  those  delayed  in 
their  delivery  by  the  company,  also  in 
■waiting  for  the  arrival  of  the  goods.  The 
difference  in  value  of  the  goods  when  de- 
livered and  that  when  they  should  have 
been  delivered  forms  no  part  of  the  dam- 
ages. International,  &c.  K.  Co.  v.  Phil- 
lips, 63  Tex.  590.  But  damages  cannot 
be  recovered,  it  is  said,  for  expense  in- 
curred in  making  search  for  lost  baggage. 
Texas,  &c.  B.  Co.  v.  Ferguson  (Tex. 
1882),  9  Am.  &  Eng.  K.  Cas.  395.  Where 
there  is  no  proof  as  to  the  value  of  the 
contents  of  the  lost  trunk,  or  of  what  they 
consisted,  the  jury  may  give  damages  pro- 
portioned to  the  value  of  the  articles  which 
they,  in  their  judgment,  think  the  trunk 
did  and  might  fairly  contain.  Dill  v. 
South  Carolina  R.  Co.,  7  Rich.  (S.  C.) 
158  ;  62  Am.  Deo.  497.  Where  the  pas- 
senger's baggage  is  wrongfully  carried 
beyond  its  destination,  exemplary  dam- 
ages may  be  recovered  if  it  is  shown  that 
the  injury  was  committed  wilfully  or 
thi'ough  such  negligence  as  indicates  a 
wanton  disregard  of  the  rights  of  others. 


Pittsburgh,  &c.  B.  Co.  v.  hyan,  123  Penn. 
St.  140 ;  37  Am.  &  Eng.  B.  Cas.  231. 

'  Hickox  :;.  iNaugatuck  B.  Co.,  31 
Conn.  281  ;  Chicago,  &c.  B.  Co.  v.  Clay 
ton,  78  111.  616;  Davis  v.  Michig&n  South- 
ern R.  Co.,  22  111.  278  ;  Milnor  v.  New 
York,  &c.  E.  Co.,  53  N.  Y.  363;  Dill  v. 
South  Carolina  E.  Co.,  7  Rich.  (S.  C.)  L. 
158  {"it  stands  in  the  place  of  a  bill  of 
lading")  ;  Wilson  v.  Chesapeake,  &c.  R. 
Co.,  21  Gratt.  (Va.)  654.  See  also  Isaac- 
son u.  N.  Y.  Central  R.  Co.,  94  N.  Y. 
278  ;  16  Am.  &  Eng.  R.  Cas.  188;  Den- 
ver, &c.  R.  Co.  V.  Roberts,  6  Col.  333  ;  18 
Am.  &  Eng.  E.  Cas.  627 ;  Atchison,  &c. 
R.  Co.  </.  Brewer,  20  Kan.  669 ;  Alelbeck 
V.  Chicago,  &c.  B.  Co.,  39  Minn.  424; 
Davis  V.  Cayuga,  &c.  E.  Co.,  10  How.  Pr, 
(N.  Y.)  330;  Louisville,  &c.  E.  Co.  v. 
Weaver,  9  Lea  (Teun.),  38;  16  Am.  &  Eng. 
E.  Cas.  627;  Anderson  ti.  Wabash,  &c.  R. 
Co.,  65  Iowa,  131;  18  Am.  &  Eng.  R.  Cas. 
377  (check  issued  to  two  persons  jointly). 

2  Wilson  ■«.  Chesapeake,  &e.  E.  Co.,  21 
Gratt.  (Va.)  654. 

'  See  also,  as  to  connecting  lines  of 
railroads,  LeSageo.  Great  Western  E.  Coi, 
1  Daly  (N.  Y.),  306  ;  Hart  v.  Eensselaer 
E.  Co.,  8  N.  Y.  37  ;  Weed  v.  Saratoga, 
&o.  B.  Co.,  19  Wend.  (N.  Y.)  534  ;  Cail- 
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to  do  so,  he  may  proceed  directly  against  the  carrier  by  whom  the 
baggage  was  lost,  —  the  only  disadvantage  in  the  latter  instance  be- 
ing that  he  takes  the  burden  of  showing  that  the  carrier  sued  lost 
the  baggage,  while  if  he  proceeds  against  the  first  carrier,  he  is  only 
called  upon  to  prove  the  loss  of  the  baggage,  without  being  required 
,  to  show  by  which  carrier.^  In  a  Virginia  case,*  it  was  held  that 
railway-checks  given  for  baggage  are  admissible  in  evidence  to  show 
what  the  carrier's  undertaking  was.  In  other  words,  they  are  ad- 
ihissible  to  show  that  a  contract  was  in  fact  made  and  issued  in  con- 
nection with  a  through  ticket,  —  an  evidence  to  show  that  the  carrier 
undertook  to  carry  the  passenger  through  or  otherwise,  according  as 
the  check  is  given  through,  or  only  for  its  own  line.  But  the  mere 
circumstance  that  a  carrier  gives  a  through  check  is  not  sufficient  to 
establish  his  liability  beyond  his  own  line,  unless  it  is  also  shown 
that  he  issued  a  through  ticket.  Thus,  in  a  New  York  case,^  the  de- 
fendant railroad  issued  to  the  plaintiff  a  check  for  baggage  to  the  ter- 
minus of  his  journey,  which  covered  its  own  line  and  a  steambbat 
line  which  ran  in  connection  therewith ;  but  it  did  not  issue  a  ticket 
to  the  passenger  beyond  its  own  line,  and  it  was  held  that  it  could 
not  be  held  liable  for  the  loss  of  the  bagga:ge  by  the  steamboat  com- 
pany. 1  But  if  a  passenger  takes  his  baggage  in  the  car  with  him  over 
the  first  line,  but  procures  it  to  be  checked  and  carried  in  the  bag- 
gage-car over  the  second,  the  first  line  cannot  be  held  chargeable 
for  the  loss  of  the  baggage,  because  it  never  had  it  in  its  custody ;  * 
though  if  it  received  the  baggage  in  the  outset,  the  fact  that  it  was 
rechecked  at  another  point  on  the  route  and  by  another  carrier 
does  not  change  its  liability.^  The  possession  of  a  railway  bag- 
dec  V.  Pennsylvania  E.  Co.,  21  Wis.  582  j  '  Green  v.  New  York,  &c.  B.  Co.,  12 
Illinois  Central  E.  Co.  v.  Copeland,  24  Abb.  (N.  Y.)  Pr.  n.  b.  473. 
111.  332  ;  Torpey  v.  Williams,  8  Daly  *  Straiton  w.  New  York,  &c.  E.  Co.,  2 
(N,  Y.),  162  !  Burnell  w.  New  York  Cen-  E.  D.  Smith  (N.  Y.),  184. 
tral  I^  Co.,  45  N.  Y.  484  ;  Cary  ».  Cleve-  «  Candee  v.  Pennsylvania  E.  Co.,  21 
land,  &o.  R.  Co.,  29  Barb.  (N.  Y.)  85.  Wis.  582.    See  also  Mobile,  &o.  R.  Co.  v. 

1  Barter  v.  Wheeler,  49  N.  H.  9  ;  II-  Hopkins,  41  Ala.  486.  Holding  that  the 
linois  Central  R.  Co.  v.  Frankenberg,  64  lirst  carrier,  issuing  a  through  ticket  and 
111.  88  ;  Coates  v.  U.  S.  Express  Co.,  45  checking  the  baggage  through,  is  liable 
Mo.  238  J  Toledo,  &c.  R.  Co.  v.  Meniam,  for  its  loss,  see  Chicago,  &c.  R.  Co.  ». 
52  111.  88 ;,  Cincinnati,  &c.  R.  Co.  u.  Pon-  Eahey,  52  111.  81  ;  Illinois  Central  R.  Co. 
tius,  19  Ohio  St.  222  ;  MoCormiok  v.  Hud-  v.  Copeland,  24  111.  882  ;  Glaaoo  v.  N.  Y. 
son  River  R.  Co.,  4  E.  D.  S.  (N.  Y.)  181 ;  Central  R.  Co.,  36  Barb.  (S.  Y.)  557 ; 
Keesler  v.  N.  Y.  Central  R.  Co.,  61  N.  Y.  Check  i>.  Little  Miami  R.  Co.,  2  Dis. 
•638.  .  (Ohio)  237  ;  Kessler  v.  N.  Y.  Central  R. 

^  Wilson  V.  Chesapeake  R,  Co.,  21  Co,,  7  |.ans.  (N.  Y.)  62;  NajacB.  Boston, 
Gratt.  (Va.)  654.    See  ante,  §  359.  &c.  R.  Co.,  7  Allen  (Mass.),  820.    Orthat 
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gage-check,  accompanied  by  evidence  of  the  baggage-master  that, 
when  required  by  passengers,  he  put  checks  on  their  baggage  and 
gave  duplicates  to  the  passenger,  is  sufiBcient  evidence  that  a  per- 
son was  a  passenger  on  the  cars,  and  that  he  had  the  baggage 
checked.^  Thus,  in  a  South  Carolina  case,^  a  check  in  the  posses- 
sion of  a  passenger  was  held  to  be  evidence  that  the  passenger's  bag- 
gage was  delivered  to  the  company,  and,  as  a  trunk  is  the  usnal 
receptable  for  baggag^  that  a  trunk  with  its  contents  was  delivered 
to  it.  In  a  Kansas  case,^  a  passenger  from  New  York  to  Junction 
City,  Kan.,  delivered  his  checks  for  his  baggage  to  the  baggage-mas- 
ter of  the  defendant  with  the  understanding  that  the  defendant 
should  forward  it  to  Junction  City ;  and  this  was  held  evidence  to 
go  to  the  jury  to  establish  the  fact  that  the  defendant  received  the 
baggage.  It  is  only  prima  facie  evidence  that  the  carrier  received 
the  passenger's  baggage.* 

Sec.  404.  Rule  as  to  Liability  before  Baggage  is  checked. — In 
order  to  render  a  carrier  liable  for  the  loss  of  baggage,  it  is  sufficient 
to  show  a  delivery  of  the  baggage  to  him ;  and  from  the  time  of  such 
delivery,  although  some  time  in  advance  of  the  time  when  it 
will  start,  upon  its  transit^  the  carrier  is  liable  for  it  as  a  common 
carrier,  and  not  as  a  warehouseman ;  and  if  it  is  lost  before  the 
time  for  it  to  start  upon  its  transit,  the  carrier  is  liable.  Thus,  in 
a  Connecticut  case,^  the  plaintiff  took  his  trunk  to  the  defendant's . 
depot  at  Waterbury,  at  eleven  o'clock  a.  m.  and  asked  to  have  it 
checked  to  Bridgeport,  on  the  train  which  started  at  three  p.  M.  He 
was  told  that  it  was  not  their  custom  to  check  baggage  until  fifteen 
minutes  before  the  train  started,  whereupon  he  left  his  trunk  with  the 
agent  in  the  baggage-room,  and  at  the  customary  time  it  was  checked 
and  put  on  the  cars  for  Bridgeport.  It  was  rifled  after  its  delivery 
to  the  defendant,  but  whether  before  or  after  it  left  the  station  did 
not  appear.  The  defendant  asked  the  covirt  to  charge  the  jury  that 
if  the  trunk  was  rifled  after  it  was  taken  to  the  depot,  and  before  it 

the  passenger  may  hold  the  line  actually         s  Dill  v.   South  Carolina   E.   Co.,   7 

losing  the  baggage  therefor,  — Burnell  v.  Rich.  (S.  C.)  158. 

N.  Y.  Central  R.  Co.,   45  N.   Y.  184  ;         «  Kansas  Pacific  R.  Co.  v.  Montelle,  10 

Check  V.   Little  Miami  E.  Co.,  2  Dis.  Kan.  119;  Davis  ».  Michigan,  &o.  R.  Co., 

(Ohio)  237  ;  Kessler  v.  N.  Y.  Central  K.  22  111.  278  ;  Hickox  v.  Naugatuck  R.  Co., 

Co.,  61  N.  Y.  538;  Burtis  v.  Buffalo,  &o.  31  Conn.  281. 

R.   Co.,   24  N.  Y.  269  ;  Root  v.   Great         *  Chicago,  &c.  R.  Co.  v.  Clayton,  78 

Western  R.  Co.,  45  N.  Y.  525.  111.  616. 

*  Davis  II.   Cayuga,   &B.    R.   Co.,  10         ^  Hickox   v.  Naugatuck    R.   Co.,   81 

.  How.  (N.  Y.)  Pr.330.  Conn.  281. 
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was  checked,  there  could  be  no  recovery.     The  court  refused  so  to 
charge,  and  upon  appeal  its  ruling  was  sustained.^ 

Sec.  405.  Passenger  must  oaU  for  Baggage  within  a  Reasonable 
Time.  —  Upon  reaching  its  destination,  the  baggage  must  be  called 
for  within  a  reasonable  time,  or  the  liability  of  the  company  is  changed 
from  that  of  a  carrier  to  that  of  a  mere  warehouseman.  And  what  is 
a  reasonable  time  depends  upon  the  circumstances.  It  may  be  shown 
that  the  depot  was  at  a  distance  from  a  hotel  or  village,  and  that  there 
were  no  conveyances  obtainable  to  take  the  baggage  away,  or  that 
passenger  was  sick  and  lame  and  unable  to  take  charge  of  the  baggage 
personally,  to  excuse  the  passenger  from  calling  for  his  baggage  upon 
the  arrival  of  the  train ;  and  if  it  is  shown  that  the  defendant's  agents, 
agreed  to  let  the  baggage  remain  until  called  for,  the  carrier  remains 
liable  for  it,  as  carrier,  if  it  is  called  for  within  a  reasonable  time.' 
But  in  the  latter  case  it  was  held  that  if  baggage  is  left  with  the  car- 
rier for  an  unreasonable  time  without  being  called  for,  and  no  arrange- 
ment is  made  that  the  carrier  i  snail  retain  it  for  him,  and  it  is 


I  Jordan  v.  Fall  River  R.  Co.,  5  Cush. 
(Mass.)  69.  In  the  case  of  Rogers  v.  Long 
Island  R.  Co.,  66  N.  Y.  620,  it  appeared 
that  the  plaintifl^  sunt  his  trimk  to  the 
defendant's  depot  at  P.  by  an  expressman, 
at  about  the  hour  of  noon.  It  was  marked 
"  Israel  P.  Rogers,  Riverhead,  L.  I."  The 
expressman  found  inside  the  depot-gate, 
where  he  carried  the  trunk,  two  or  three 
men  unloading  freight,  of  whom  he  in- 
quired who  took  charge  of  the  baggage. 
They  told  him,  the  man  in  the  office.  He 
saw  the  man  in  the  office,  and  told  him  he 
had  a  trunk  outaidp,  and  the  man  said 
"All  right,"  and  immediately  sent  two 
men  to  take  care  of  it.  The  trunk  was 
left  by  the  expressman  where  the  baggage 
was  kept,  and  inside  the  defendant's  en- 
closure and  near  their  baggage-crate,  which 
at  that  time  was  locked.  The  man  in  the 
office  had  been  the  defendant's  ticket- 
agent  for  some  years.  The  plaintiff  went 
to  the  station  at  three  o'clock,  and  bought 
a  ticket  to  Riverhead,  and  called  for  his 
trunk,  and  it  could  not  be  found.  The 
court  held  that  these  facts  showed  a  de- 
livery to  the  defendants,  and  were  sufficient 
to  charge  them  with  the  loss  of  the  trunk. 
But,  as  a  generol  rule,  in  order  to  recover, 
the  passenger  must  first  show  that  baggage 
came  into  possession  of  the  defendant  com- 


pany. The  fact  that  he  holds  a  baggage 
check  is  prima  faisk  evidence  of  the  com- 
pany's possession,  but  it  is  prima  fam 
only  and  may  be  rebutted.  Dill  i>.  Rail- 
road Co.,  7  Rich.  (S.  C.)  L.  160;  Chicago, 
&c.  R.  Co.  D.  Clayton,  78  111.  616  ;  Davis 
V.  Mich.  Southern  R.  Co.,  22  111.  278. 

»  Curtis  ».  Avdn,  &o.  B.  Co.,  49  Barb. 
(N.  Y.)  148.  Of  course  the  passenger  is 
entitled  to  a  reasonable  time  in  which  to 
call  for  his  baggage  after  its  ariival  at  his 
destination.  As  has  been  just  stated,  the 
qneition  of  what  is  such  reasonable  time 
is  one  fact,  in  view  of  the  customs  of  the 
country,  the  manner  and  facilities  for 
transporting  baggage  from  the  station,  and 
all  the  surrounding  circumstances;  and 
what  would  be  a  reasonable  time  in  one 
case  might  not  be  so  in  another.  Mote  v. 
Chicago,  &c.  R.  Co.,  27  Iowa,  22 ;  Louis- 
ville, &o.  R.  Co.  V.  Mahan,  8  Bush  (Ky.), 
184.  See  same  rule  stated  as  to  what  is  a 
reasonable  time.  Koth  v.  Buffalo,  &c.  R. 
Co.,  84  N.  Y.  648  ;  Jones  v.  Norwich,  &c. 
Transp,  Co.,  60  Barb.  (N.  Y.)  198  ; 
Jaoob^  ».  Tutt,  88  Fed.  Rep.  412 ;  Ouimit 
V.  Henshaw,  86  Vt,  606;  84  Am.  Dec.  646. 
The  period  of  refisonable  time  is  not  ex- 
tended Ijy  reason  of  the  passenger's  ill- 
ness. Chisago,  &c.  R.  Co.  v,  Boyoe,  78 
111.  SIO  ;  24  Am.  Rep.  268. 
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lost  without  the  fault  of  the  carrier,  he  is  not'liable  therefor.^  A  car- 
rier of  passengers  is  bound  to  deliver  baggage  to  a  passenger  within  a 
j:easonable  time  after  its  arrival.^  And  if  the  baggage  is  not  left  at 
the  station  for  which  it  is  checked,  but  is  carried  to  another  and  there 
stored,  and  it  is  lost  while  there,  he  does  not  cease  to  be  carrier  and 
become  a  mere  warehougeman  as  to  the  baggage,  as  would  have  been 
the  case  if  it  had  been  stored  at  the  place  to  which  it  should  have 
been  carried.^  In  a  New  York  case,*  the  plaintiff's  wife  was  a  pas- 
senger upon  the  defendant  road  from  N.  to  M.  Immediately  upon 
the  arrival  of  the  train  at  M.  the  depot-master  placed  the  trunk  in 
the  baggage-room  and  went  away.  She  waited  fifteen  minutes  to 
get  the  trunk,  but  could  find  no  one  to  deliver  it.  About  three  hours 
afterwards  the  plaintiff's  son  went  to  the  depot  for  the  trunk,  but  the 
depot-master  was  still  absent.  The  son  went  in  pursuit  of  him  and 
returned  with  him,  delivered  the  check,  and  the  trunk  was  drawn 
out  to  the  door ;  but  meanwhile  the  conveyance  which  was  employed 
to  take  the  trunk  had  left  and  no  other  could  be  obtained,  so  it  was 
left  in  charge  of  the  baggage-master  for  the  night.  During  the  night 
it  was  stolen  from  the  depot.  It  was  held  that  the  defendant's 
.liability  therefor  as  common  carrier  had  not  terminated.  When 
baggage  is  lost,  it  is  presumed  to  have  been  lost  by  the  fraud  or  negli- 
gence of  the  carrier." 

Sec.  406.  Right  to  limit  Amount  of  Baggage  and  Liability  there- 
for. —  A  carrier  is  only  bound  to  carry  for  a  passenger  a  reasonable 
amount  of  baggage,  and  may  restrict  the  amount  to  be  carried  for  a 
single  passenger,  or  make  proper  regulations  relative  thereto  ;  *  and  if 

1  See  Minor  v.  Chicago,  &o.  E.  Co.,  19  Ry.  Co.,  19^0.  B.  n.  s.  321 ;  115  E.  C.  L. 

Wis.  40.  321.     Thus,  the  company  may  refuse  to 

'  Gary  v.  CleTeland,  &o.   R.  Co.,  29  carry  merchandise  as  personal  haggage. 

Barh.  (N.  Y.)  35.  Post,  §  408;  Collins  o.  Boston,  &c.  E.  Co., 

»  Toledo,  &e.  R.  Co.  v.  Hammond,  33  10  Gush.  (Mass.)  606;  The  Ionic,  6  Blatohf. 

Ind.  379.  :  (IT.  S.)  538 ;  Dibble  v.  Brown,  12  Ga.  83; 

*  Dininny  ,i.  New  York,  &a.  R.  Co.,  Bell  v.  Drew,  4  E.  D.  S.  (N.Y.)  59;  Smith 

49  N.  Y.  546.  v.  Conn.  Rirer  E.  Co.,  44  N.  H.  '325;  Hjaw- 

«  Garvey  z).  Camden,  &o.  R.  Co.,  4  Abb.  kinsr.  Hoffman,  6  Hill  (N.Y.),  586;  Doyle 

(N.  Y.)  Pr.  171 ;  Camden,  &c.  E.  Co.  v.  v.  Kyser,  6  Ind.  242.     Or  it  may  refuse  to 

Baldauf,  16  Penn.  St.  67.  carry  anything  as  baggage  except  what  is 

'  Norfolk,  &c.  R.  Qo.  v.  Irvine,  85  Va.  necessary  or  usefnl  for  the  passenger's  per- 

217;  37  Am.  &  Eng.  R.  Cas.  227j  Collins  sonal  comfort  and  convenience.    Merrill  v. 

V.  Boston,  &c.  R.  Co.,  10  Cush.  (Mass.)  Grinnell,  30  N.  Y.  594;  Stimson  v.  Conn. 

506  ;  Blumenthal  v.  Maine  Central  R.  C9.,  River,  &a.  R.  Co.,  98  Mass.  83 ;  Smith  ». 

79  Me.  350  ;  34  Am.  &  Eng.  R.  Cas.  247;  Boston,  &c.  B.  Co.,  44  N.  H.  825 ;  Merri- 

Hawkins  v.  Hoffman,  6  Hill  (N.  Y.),  586  ;  hew  v.  Milwaukee,  &c.   E.  Co.  (Wis.),  5 

41  Am.  Dec.  767  ;  Phelps  v.  London,  &c.  Am.  L.  6eg.  364.     A  regulation  is  not 
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by  means  of  fraud  or  misrepresentation  he  is  induced  to  receive  as 
baggage  more  than  the  amount  limited,  he  is  liable  for  the  excess  only 
as  a  gratuitous  bailee,  or  at  most  as  a  bailee  for  hire!^  If,  howeveri 
he  accepts  an  extra  quantity  without  objection  or  extra  charge,  he  is 
equally  liable  therefor  as  though  it  was  within  the  specified  amount.* 
If  he  had  any  reasonable  ground  for  refusing  to  carry  persons  who 
apply  to  him,  or  their  property,  he  is  bound  to  make  objection  at  the 
time  the  application  is  made.  If  he  fails  to  object  then,  and  receives 
them  6r  their  property  for  transportation,  h^s  right  to  object  is  waived, 
and  his  liability  is  the  same  as  if  no  ground  for  refusal  had  existed.^ 


reasonable  which  provides  that  the  com- 
pany will  not  be  responsible  for  baggage 
unless  fully  addressed  with  the  name  and 
destination  of  the  owner,  and  it  will  not 
operate  to  limit  or  affect  the  company's 
common-law  liability  for  the  baggage  lost. 
Cutler  1).  North  London  Ry.  Co.,  16  Q.  B. 
Dir.  64  ;  31  Am,  &  Eng.  B.  Cas.  106. 

1  Cincinnati,  &c.  B.  Co.  v.  Marcus,  38 
111.  219  ;  Michigan  Soathern  B.  Co.  v. 
Oehm,  66  111.  293  ;  Chicago,  &c.  B.  Co. 
V.  Shea,  66  111.  471 ;  Del  Vdlle  v.  Steam- 
boat Richmond,  27  La.  An.  90  ;  Smith  v. 
Boston,  &c.  K.  Co.,  44  N.  H.  826  (held 
liable  as  a  gratuitous  bailee)  ;  Stimson  v. 
Connecticut  Biver  R.  Co.,  98  Mass.  83 
(same).  The  carrier  is  not  bound  to 
make  inquiry  as  to  the  contents  of  a 
passenger's  trunk,  but  has  a  right  to  rely 
upon  the  implied  representation  that  it 
contains  nothing  more  than  actual  bag- 
gage, Michigan  Central  B.  Co.  v.  Carrow, 
73  111.  348  ;  Merchants,  &c.  Tmusp.  Co. 
V.  BoUes,  80  111.  478.  In  Norfolk,  &c.  R. 
Co.  V.  Irvine,  84  Va.  663,  it  is  held  that 
the  company  may  properly  require  a  ped- 
ler  to  make  affidavit  as  to  the  contents  of 
liis  trunk,  and  if  he  refuses  to  do  so  may 
decline  to  carry  it.  See  also  Norfolk,  &o. 
R.  Co.  V.  Irvine,  85  Va,  217  ;  87  Am.  & 
Eng,  R.  Cas,  227, 

'  Glasoo  I),  New  York  Central  R.  Co., 
36  Barb.  (N.  Y.)  557;  Central  Trust  Co. 
V.  Wabash,  &c.  R.  Co.,  32  Fed.  Rep.  566  | 
88  Fed.  Bep.  63  j  39  Am.  &  Eng.  R,  Cas. 
592  ;  Chicago,  &c.  R.  Co.  v.  Conklin,  82 
Kan.  55  ;  16  Am.  &  Eng.  R.  Cas.  116. 
In  the  case  of  Com.  «.  Connecticut  River 
B.  Co,,  16  Gray  (Mass,),  447,  the  company 
was  held  liable  to  a  penalty  for  refusal  to 
carry,  even  though  the  agent  who  received 


the  baggage  for  transportation  had  no  au- 
thority to  do  so.  In  a  similar  case  in 
Missouri,  the  court  held  that  the  company 
was  liable  for  the  loss  of  baggage,  although 
its  baggage-master  had  been  expressly 
instructed  not  to  receive  such  baggage. 
Minter  v.  Pacific  R.  Co.,  41  Mo.  603. 
But  in  the  case  of  Blumantle  v.  Fitchburg 
R.  Co.,  127  Mass.  322,  a  somewhat  differ- 
ent rule  is  followed.  It  was  there  held 
that  evidence  that  a  passenger  delivered  to 
the  baggage-master  a  package  of  merchan- 
dise and  received  a  check  for  it  on  showing 
his  ticket,  that  the  baggage-master  knew 
it  was  merchandise,  and  that  other  passen- 
gers had  similar  packages,  will  not  warrant 
a  finding  that  the  company  agreed  to  trans- 
port the  merchandise,  or  became  liable  for 
it  as  a  common  carrier,  in  the  absence  of 
evidence  of  an  agreement  that  it  should  be 
carried  as  freight,  or  that  the  baggage- 
master  had  authority  to  bind  the  company 
to  carry  merchandise  as  personal  baggage. 

It  is  within  the  apparent  authority  of  a 
baggage-master  so  to  check  baggage,  and 
where  he  receives  it  and  agi-ees  to  check  it 
through  by  a  particular  route,  the  company 
is  bound,  although  in  fact  he  had  no  au- 
thority to  check  it  by  that  route;  at  least 
it  is  a  question  of  fact  for  a  jury.  But  a 
baggage-master,  in  the  absence  of  special 
authority,  cannot  bind  his  company  by  a 
contract  to  carry  baggage  beyond  the  ter- 
minus of  its  road,  or  fixing  a  special  or 
unusual  mode  of  delivery,  as  at  a  place 
other  than  the  depot  of  the  company. 
Isaacson  v.  N.  Y.  Central  R.  Co.,  94 
N.  Y.  278  ;  16  Am.  &  Eng.  B.  Cas.  188. 

«  Hannibal,  &c.  B.  Co.  v.  Swift;  12 
Wall.  (U.  S,)  262. 
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But  the  limitaticm  to  fbe  of  any  eifect  must  be  by  special  contract, 
or  by  a  regulation  brought  to  the  passenger's  notice  and  assented  to 
by  him.  ^  The  company  cannot  defeat  its  liability  as  a  common 
carrier  for  the  loss  of  a  passenger's  baggage  by  a  simple  notice  ;that 
all  baggage  is  at  the  risk  of  the  owner,i  printed  either  upon  the 
ticket  6t  the  check,^  as  there  is  no  presumption  that  a  passenger 
read  either  before  entering  upon  his  journ^.^  Nor  can  the  company 
place  itself  in  the  position  of  a  private  carrier  as  to  liability  for  such 
baggage,  unless  notice  that  it  will  only  be  liable  as  such  therefor  is 
brought  home  to  the  knowledge  of  the  passenger  before  he  enters 
upon  his  journey,  and  has  an  opportunity  to  recede  from  his  position 
of  a  passenger  by  the  carrier's  line,  if  he  so  elects.*  "  Notice  in  the 
usual  form,"  say  the  court  in  a  New  York  case,^  "'AH  baggage  at 
the  risk  of  the  owners,'  though  brought  home  to  the  knowledge  of 
a  passenger,  will  not  in  such  cases  excuse  the  company.  Common 
carriers  cannot  by  such  notice  excuse  themselves  from  the  iniplied 
agreement  that  the  vessel,  coach,  or  other  vehicle  used  for  the  trans- 
portation of  goods  or  baggage,  is  sufi&cient  for  the  business  in  which 
it  is  employed."  The  passenger's  acceptance  of  a  receipt  for  his 
baggage,  in  whicli  is  printed  the  contract  limiting  carrier's  liability, 
does  not  always  establish  the  limitation ;  the  question  whether  his 
acceptance  was  made  with  a  knowledge  of  the  speciael  contract  and  of 
passenger's  assent  thereto  is  one  of  fact,  the  referee's  determination  of 
which  upon  the  evidence  is  conclusive.^  But  a  passenger's  applyii^ 
for  a  passj  and  bis  making  use  of  it  after  his  attention  had  been  called 
to  its  terms,  constitutes  an  assent  thereto.^  And  an  assent  may  be 
implied  from  the  acceptance  and  constant  use  of  a  commutation- 
ticket.^  His  signing  a  ticket  containing  printed  limitations  of  the 
carrier's  liability,  constitutes  an  assent  thereto,  although  he  did  not 

>  Camden,  &c.  R.  Co.  v.  Belknap,  21  «  Grossman  v.  Dodd,  63  Hnn  (N.  Y.), 

Wend.  (N.  Y.)  354;  Mauritz  v.  New  York,  324.     Cmnpa.re  post,  §  425,  where  a  differ- 

&c.  E.  Co.,  23  Fed.  Rep.  765  ;  21  Am.  &  ent  view  is  stated  as  being  generally  up- 

Eng.,R.  Cas.  286  ;  Baltimore,  &c.  R.  Co.  v.  held  in  ordinary  contracts  for  the  carriage 

Campbell,   26  Ohio  St.   647;    3  Am.    &  of  goods. 

Eng.  R.  Cas.  246.                               f<  '  Perkins  v.  New  York  Cent.  R.  C5., 

2  Rawson  v.  PennaylTaiiia  R.  Co.,  48  24  N.  Y.  196. 

N.  Y.  212.  8  Bland  v.  So.  Pac.  R.  Co.,  55  Cal.  570; 

•••  Malone  v.  Boston,   &e.   R.  Co.,  12  3  Am.  &  Eng.  R.  Cas.  285 ;  36  Am.  Rep. 

Gray  (Mass.),  388;  Brown  v.  Eastern  R.  50  ;  Hoffbaner  v.  Delhi,  &C.  B.   Co.,  52 

Co.,  11  Cush.  (Mass.)  97.  Iowa,  342 ;  35  Am.  Rep.  278;  Cressor  v. 

*  Logan  V.   Pontchaftrain  R.  Co.,  11  Philadelphia,  &c.  R.  Co.,  11  Phila.(Penn.) 

Rob.  (La.)  24.  597;  32  Leg.  Int.  363;  Louisville,  &o.  R. 

'  Camden,    &c.   R.   Co.  o.  Burke,  13  Co.  v.  Harris,  9  Lea,(Teim.),  80,;, 42  Am. 

Wend.  (N.  Y,)  ell  ;  28  Am.  Dec.  488.  Rep.  668. 
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read  it.^  But  other  cases  maintain  that  if  the  passenger  was  unable 
to  read,2  or  could  not  understand  English,  there  is  no  assent  on  his 
part,  and  he  cannot  be  bound  by  the  limitation.^  The  better  rule 
unquestionably  is  that  in  such  cases  the  passenger  is  bound  by  his 
signature,  unless  he  can  show  affirmatively  that  artifice  was  used  to 
conceal  from  him  the  nature  and  effect  of  the  contract.  It  is  uni- 
versally held  that  persons  signing  their  name  to  a  message  written 
on  an  ordinary  telegraph-blank  are  bound  by  the  printed  cgnditions 
thereon,  which  are  not  unreasonable  whether  they  knew  of  them  or 
not,  and  the  same  reasons  apply  in  the  cases  under  consideration.* 

As  to  a  carrier's  right  to  limit  his  liability  for  the  loss  of  baggage, 
the  rule  is  that  he  may,  by  special  contract  or  by  a  regulation 
brought  to  the  passenger's  notice,  restrict  his  common-law  liability 
as  insurer,*  but  he  cannot<  stipulate  for  an  exemption  from  liability 
for  the  consequences  of  his  own  negligence  or  that  of  his  servants." 


1  Bate  V.  Canadian  Fac.  R.  Co.,  IS 
Ont.  Avp.  888  ;  37  Am.  &  Eng.  R.  Gas. 
208  ;  Bethea  v.  Northeastern  R.  Co.,  26 
S.  C.  91.  See  also  Steers  u.  Liverpool, 
&c.  Co.,  57  N.  Y.  1. 

2  Mauritz  v.  New  York,  &c.  R.  Co., 
23  Fed.  Rep.  765  ;  21  Am.  &  Eng.  R. 
Cas.  286.  ,. 

0  Camden,  &c.  R.  Co.  v.  Baldauf,  16 
Penn.  St.  67. 

*  W.  Un.  Tel.  Co.  </.  Carew,  15  Mich. 
525;  Hill  v.  W.  Un.  Tel.  Co.,  85  Ga. 
425;  30  Am.  &  Eng.  Corp.  Cas.  590; 
Grinnell  v.  W.  Un.  Tel.  Co.,,  113  Mass. 
299;  18  Am.  Rep.  485;  Thompson  on 
Electricity,  §§  207  et  seq. ;  Am.  &  Eng. 
Ency.  Law,  Article  on  "  Telegraphs."  The 
validity  of  a  stipulation  releasing  the  carrier 
from  liability  for  loss  of  baggage  through 
negligence  was  upheld,  and  such  a  contract 
enforced  against  a  passenger,  although  it 
was  printed  on  the  back  of  a  ticket  con- 
taining nearly  two  (juarto  pages  of  printed 
matter,  and  the  passenger  neither  signed 
nor  read  it.  Fonaeca  v.  Cnnard  S.  S.  Co., 
153  Mass.  553 ;  27  N.  E.  Rep.  665. 

'  Perkins  u.  New  York,  &o.  R.  Co.,  24 
N.  Y.  196 ;  Louisville,  &c.  R.  Co.  v.  Harris, 
9Lea(Tenn.),  80;  42  Am,  Rep.  668;  Blnnd 
t).  Southern  Pac.  R.  Co.,  55  Cal.  570  ;  36 
Am.  Bep.  50;  3  Am.  &  Eng.  R.  Cas.  235; 
Bate  V.  Canadian  Pac.  R.  Co.,  15  Ont. 
App.  388 ;  37  Am.  &  Eng.  R.  Cas.  208. 
Under  the  Iowa  code,  §§  1308,  2184,  the 


limitation  of  a  company's  liability  to  flOO 
is  invalid,  and  the  courts  hold  that  where 
the  contract  is  made  in  another  State,  the 
law  of  such  State  will  be  presumed,  in  the 
absence  of  evidence,  to  be  the  same  as  that 
of  Iowa.  Davis  v.  Chicago,  &c.  R.  Co., 
83  Iowa,  744  ;  49  N.  W.  Rep.  77. 

»  Mobile,  &c.  B.  Co.  v.  Hopkins,  41 
Ala.  486  ;  94  Am.  Dec.  607;  Camden,  &c. 
R.  Co.  V.  Burlfe,  13  Wend.  (N.  Y.)  611 ; 
28  Am.  Dec.  488;  Indianapolis,  &c.  R. 
Co.  V.  Cox,  29  I'nd.  360 ;  Cincinnati,  &x. 
R.  Co.  V.  Pontius,  19  Ohio  St.  221.  The 
rule  in  this  connection  is  the  same  as  that 
governing  ordinary  carriers  of  goods,  it 
having  been  decided  in  the  early  case  of 
Camden,  &c.  R.  Co.  *.  Burke  (18  Wend. 
611),  that  the  liability  of  a  company  for 
baggage  is  that  of  a  common  carrier  of 
goods.  See  the  rule  as  to  such  carriers, 
post,  §  425.  See  also,  as  sustaining  the 
principle  of  the  text,  Boehl  v.  Chicago, 
&c.  R.  Co.,  44  Minn.  191 ;  Durgin  v. 
American  Express  Co.  (N.  H.),  20  Atl. 
Rep.  328  ;  Taylor,  &c.  R.  Co.  v.  Mont- 
gomery (Tex.),  16  S.  W.  Rep.  178;  Monroe 
V.  The  Iowa,  50  Fed.  Rep.  561 ;  Johnson 
V.  Alabama,  &o.  R.  Co.,  69  Miss.  191  ;  11 
So.  Rep.  104.  In  the  case  of  Louisville, 
&c.  R.  Co.  V.  Nioholai  (Ind.  App.),  30  N. 
lE.  Rep.  424,  the  ticket  contained  the  usual 
stipulation  that  "none  of  the  companies 
represented  in  this  ticket  will  assume  any 
liability  on   baggage,  except  for  wearing 
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The  policy  of  the  law  is  opposed  to  such  agreements,  and  they  are 
considered  void,  not  only  for  this  reason,  but  also  because  they  were 
induced  by  a  quasi  duress;  a  passenger  about  to  take  passage  is, 
as  a  rule,  practically  at  the  carrier's  merpy,  and  has  no  option  but 
to  consent  to  the  stipulations  proposed. 

Sec.  407.  when  Baggage  is  received  by  Carrier  through  Mistake. 
—  If  a  carrier  of  passengers,  through  the  mistake  of  a,  connecting  car- 
rier, receives  from  such  carrier  baggage  which  should  be  transported 
over  another  line,  he  is  liable  for  its  loss,  although  the  person  to  whom 
such  baggage  belonged  had  no  ticket,  and  was  not  a  passenger  over 
such  line.  Thus,  in  another  New,  York  case,^  the  plaintiff  took  pas- 
sage at  Palmyra,  on  the  defendant's  road,  for  New  York,  and  purchased 
a  ticket  and  checked  his  trunk  to  the  latter  place.  On  his  arrival  in 
New  York,  the  plaintiff,  without  calling  for  his  baggage,  went  to  Brook- 
lyn, and  the  second  day  after  his  arrival  presented  his  check  and  der 
manded  his  trunk,  but  it  could  not  be  found.  An  action  was  brought 
to  recover  the  value  of  the  trunk  and  contents.  The  referee  found 
that  the  trunk  was  lost  through  the  negligence  of  the  defendants  and 
their  servants,  and  that  the  plaintiff  was  entitled  to  recover,  upon 
which  a  judgment  was  entered,  which  was  reversed  by  the  Ci-eneral 
Term,  in  the  first  district,  and  a  new  trial  ordered,  from  which  the 
plaintiff  appealed.  The  Supreme  Court  placed  its  decision  upon  the 
ground  that  the  defendants'  liability  ceased  with  the  transportation 
of  the  trunk  by  the  Hudson  River  Eailroa^  Company  to  New  York, 
and  its  readiness  to  deliver  it  within  a  reasonable  time  after  arrival, 
and  that  whatever  responsibility  was  incurred  afterwards  in  keeping 
or  storing  it,  was  incurred  by  the  latter  company,  for  which  the  de- 
fendants were  not  liable.  The  Court  of  Appeals  held  that  the 
defendants  were  liable,  and  repudiated  the  ground  taken  by  the 
Supreme  Court.^ 

Sec.  408.  Merchandise,  etc.  —  From  what  has  been  said,  it  will 
be  seen  that  a  railway  company  is  not  liable  for  the  loss  of  merchan- 

apparel,  and  then  only  for  a  sum  not  ex-  did  not  attempt  to  account  for  the  failure 

oeeding  $100."    On  the  arrivalof  the  trunk  to  deliver  the  property,  the  jnry  were  en- 

at  its  destination,  plaintiff  discovered  that  titled  to  infer  negligence  on  the  part  of 

a  valuable  seal-skin  cloak  and  other  articles  defendant,  and  that  it  was  therefore  liable 

of  clothing,  altogether  worth  IJ330,  had  for  the  full  amount  of  the  loss, 

been  abstracted  from  it.     In  an  action  to  i  Bumell  v.  New  York  Central  E.  Co., 

recover  for  the  loss  it  was  held  that  as  the  45  N.  Y.  184 ;  6  Am.  Rep.  61. 

contract  of  exemption  did  not  relate  to  loss  "  Ca^y  p,   Cleveland,  &c.  R.   Co.,,  29 

or  damage  from  a  particular  cause,  but  to  Barb.  (JI.  Y.)  35  ;  Norway  Plain  Co.  ». 

the  amount  of  the  loss  only,  and  defendant  Boston,  &c.  R.  Co.,  1  Gray  (Mass.),  271. 
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dise,  OT  other  articles  not  included  under  the  term  "  orfinary  baggage;" 
which  have  been  delivered  to  it  as  baggage  without  disclosing  their 
character.!  It  would  certainly  be  very  unjust  to  hold  a  carrier  re- 
sponsible for  the  loss  of  valuable  articles  of  merchandise  which  are 
delivered  to  him  as,  and  under  the  guise  of,  ordinary  luggage  with- 
out giving  him  notice  of  the  value)  that  he  may  exercise  that  degree 
of  extra  vigilanee  which  he  is  likely  to  exercise  when  he  knows  that 
the  value  is  large,  and  consequently  that  the  luggage  is  more  likely 
to  be  stolen.  There  can  be  no  reason  why  the  passenger  should  not 
take  the  risk,  especially  when  he  is  awarC)  before  he  hands  over  his 
baggage  to  the  carrier,  that  the  latter  will  not  accept  it  as  baggage  if 
he  is  informed  of  the  contents,  without  extra  compensation.  Where 
it  has  been  clearly  understood  Chat  passengers  are  only  to  carry 
their  ordinary  luggage  with  them,  and  where  the  rates  of  convey- 
ance have  been  calculated  upon  the  iinderstanding  of  casualties  to 
such  kinds  of  luggage  only,  it  would  be  most  unfair  to  allow  persons 
to  carry  merchandise  or  money  to  a  large  amount,  and  in  case  of 
loss  to  hold  the  carrier  liable.  The  implied  offer  and  acceptance  in 
the  case  of  a  paasenger's  luggage  is,  on  the  one  hand,  that  the  lug- 
gage shall  be  personal  luggage  ;  and,  on  the  other  hand,  that  the  car- 
rier will  carry  and  insure  all  such  personal  luggage.  Upon  these 
grounds,  it  would  be  most  unfair  to  regard  a  common  carrier  as  liable 
in  the  case  of  the  loss  of  merchandise  which  a  passenger  is  carrying 
as  if  it  was  personal  luggage.  If,  however,  a  passenger  packs  mer- 
chandise in  such  a  way  that  the  servants  of  a  railway  company  or 
common  carrier  can  see  that  it  is  merchandise,  and  if  these  servants 
make  no  objection  to  carrying  it,  or  if  they  do  not  demand  an  extra 
charge,  or  a  special  bargain,  with  regard  to  it,  the  company  will  be 
responsible  in  case  it  is  lost  or  damaged.^     In  such  a  case  the  rail- 

1  Michigan  CentrHl  R.  Co.  v.  Carrow,  606  ;  The  Ionic,  6  Bktchf.  (U.  S.)  638  ; 

73  111.  848  ;  Blumenthal  v.  Maine  Central  Dibble  ».  Brown,  12  Ga.  83;  Bell  v.  Drew, 

E.  Co.  79  Me.  5,50 ;  34  Am.  &  Eng.  R.  Cas.  4  E.  D.  S.  (TS.  Y.)  59 ;  Stinreon  v.  Connecti- 

247  ;  Cahill  v.  London,  &c.  Co.,  10  C.   B.  eut,  &c.  R.  Co.,  44  N.  H.  325  ;  Hawkins  v. 

N.  8.  154  ;  affirmed,  18  C.  B.   N.  s.  818  ;  Hoffman,  6  Hill  (N.  Y.),  586;  41  Am.  Dec. 

Belfast,  &c.  Ry.  Co.  v.  Keys,  9  H.  L.  Cas.  767  ;  Doyle  v.  Kyser,  6  Ind.  242  ;  Richards 

556 ;  Great  Northern  Ry.  Co.  v.  Shepherd,  v.  London,  &e.  Ry,  Co.,  7  C.  B.  839. 
8  Exch.  30  ;  Mississippi  Central  R.  Co.  v.         «  Great  Northern  Ry.  Co.  v.  Shepherd, 

Kennedy,  41  Miss.  671 ;  Cincinnati,  &e.  8  Exch.  30  ;  Perley  v.  N.  Y.  Central  R. 

R.  Co.  V.  Marcus,  38  111.  219.     The  term  Co.,  65  N.  Y.  875  (charge  made  for  over- 

"  baggage,"  for  which  passenger  carriers  weight);  Waldron  ».  Chicago,  &c.  R.  Co., 

are  liable,  if  lost,  does  not  include  articles  of  1  Dak.  351  ;  Ross  v.  Missouri,  &c.  R.  Co., 

merchandise  not  intended  for  personal  use.  4  Mo.  App.  582.     In  the  case  of  Millard 

Collins u.  Boston  R.  Co.,  10  Cush.  (Mass,)  v.  Missouri,  &c.  R.  Co.,  86  N.  Y.  441 ;  20 
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way  company  has,  by  its  silence,  modified  its  own  permanent  offer 
and  the  contract  is  not  the  same  as  that  which  exists  under  ordinary 
ciiBiiimstances ;  and,  as  the  contract  is  not  the  same,  the  liability  is 
dififerenit.  It  may  be  said  that,  if  the  carrier,  through  its  servants  or 
agents  charged  with  the  duty  of  receiving  baggage,  accepts  as  bag- 
gage .articles  of  merchandise,  or  other  property  not  personal  baggage 
within  the  legal  laeaning  of  the  term,  knowing  the  Ttatwre  of  th£ 
fmyp.eirty.,  they  become  liaMe  therefor  as  baggage ;  ^  and  according  to 
the  case  first  cited  in  the  preceding  note,  this  is  the  rule,  even  though 
the  passenger  fraudulently  procured  them  to  accept  it  aS;  such.  But 
it  seems  to  be  the  better  rule  that  in  order  to  render  a  railway  com- 
pany or  common  carriers  liable  in,  such  a  case,  it  is  necessary  to 
eharge  them  or  their  servants  wiih  actual  knoiwledg^  that  the  thing, 
carried  was  merchandise,,  and  not  personal  lyiggagfi^  It  is  not  enough 
to  show  that  there  was  sufficient  apparent  upon  the  article  carried  to 
have  directed  their  attention  to  it,  and  to  have  caused  them  to  make 
inquiries.  In  an  English  case,^  it  appeared  that  the  plaintiff  had 
taken  to  a  station  a  box  labelled  "  glass,"  and  had  given  it  to  a 
porter,  who  had  placed  it  in  the  luggage-van  ;  in  the  course  of  the 
journey  it  was  lost,  and  the  plaintiff  brought  the  action  to  recover  its 
value.    The  box  contained  merchandise,  and  not  passenger's  luggage  j 

Hun  (N.  Y.),  191,  it  appeared  that  the  by  the  company's  servants);  Macrow  ». 

plaintiff  purchased  a  ticket  over  the  de-  Great  Western  R.   Co.,  L.   B.   6  Q.  B. 

fendant'sToad,  which  entitled  him  to  carry  .620  ;  Great  Northern  Ey.  Co.  ».  Shepherd^' 

a  certain  amount  of  baggage.     He  had  a  8  Exch.  30 ;  Waldron  v.  Chicago,  &c.  B. 

packingbox,  or  trunk,  containing  merchan-  Co.,   1   Dak.  351;  46  N.  W.  Bep.  356. 

disc.    Upon  applying  for  a  check,  he  told  But,  amtra,  see  Blnmantle  v.  Fitohburg  B. 

the  defendant's  agent  this  fact,  who  there-  Co.,  127  Mass.  322.     If  a  carrier  accepts 

upon  refused  to  check  the  trunk  unless  and  transports  as  baggage  for  a  passenger,  ^ 

extra  compensation  was  paid  for  its  trans-  articles  of  merchandise,  knowing  them  to 

portation.      The  plaintiif  paid  the  sum  be  such,  he  assumes  thereto  the  relation  of 

charged.     The  trunk  was  destroyed  by  fire,  a  common  carrier.     ,  Hannibal,  &c.  R.  Co. 

In  an  action  brought  to  recover  for  the  loss  o.  Swift,  12  Wall.  (TJ.  S. )  262  ;  Butler  v. 

of  baggage,  the  court  ruled  that  the  plain-  Hudson  Biver  B.  Co.,  3  E.  D.  Smith  (N., 

tiff  could  not  recover  for  the  merchandise  Y.),  571.    A  trunk 'or  valise  containing 

as  it  was  not  baggage,  and  a  recovery  was  samples   of  merchandise  belonging  to  a 

had  for  the  baggage  only.     In  an  action  merchant,  but  taken  along  by  an  agent  to 

brought  to  recover  for  the  merchandise,  it  be,  used  in  procuring  orders  for  similar 

was  held,  that  the  former  action  was  not  a  goods,  is  not  baggage  for  which  >i  carrier  is 

bar,  as  the  two  actions  were  not  for  parts  of  liable,  even  thpugh  he  has  checked  it  as 

one  entire  indivisible  demand,  but  were  baggage,  but  in  ignorance  of  its  contents, 

based  upon  separate  contracts.  Stimson  v.  Connecticut  River  B.  Co.,  98 

1  Ross  V.  Missouri,  &c.  E.  Co.,  4  Mo.  Mass.  83  ;  Gumey  w.  Grand  Trunk  By.  Co.jt 

App.  582  ;  Cakes  v.  Northern  Pacific  B.  14  N.  Y.  Supp.  321 ;  Texas,  &o.  R.  Co.  v. 

Co.,  20  Oreg.  393  (company  held  liable  Capps(Tex.l884),16Am.iSiEng.B.Cas.ll8. 
for  loss  of  theatrical  property,  costumes,         ^  Cahill  v.  London,  '&c.  By.  Co.,  10  C. 

etc.,  it  having  been  accepted  as  baggage  B.  n.  s.  154 ;  30  L.  J.  C.  P.  287. 
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but  it  was  contended,  on  behalf  of  the  plaintiff,  that  the  fact  of  the 
box  being  labelled  "  glass  "  was  enough  to  indicate  to  the  defendants 
that  it  contained  merchandise,  and  that,  as  they  accepted  it  without 
further  charge,  they  were  responsible.  Judgment  was  given  for  the 
defendants,  and  Eele,  C.  J.,  said  :  "  It  seems  to  me  that  it  would  be 
introducing  a  rule  most  pernicious  to  public  convenience  that  a  rail- 
way company,  to  avoid  being  fixed  with  liability,  which,  according 
to  theit  regulations,  they  do  not  intend  to  take,  should  be  bound  to 
make  inquiries  where  a  package  is  brought  which  appears  likely 
to  contain  merchandise,  and  if  they  do  not  make  those  inqniries, 
that  they  should  be  taken  to  know  the  contents  of  such  package." 
The  whole  court  held  that  the  company  had  not  knowledge  that  this 
was  merchandise  by  the  fact  of  the  box  being  so  labelled,  and  this 
decision,  was  upheld  by  the  Exchequer  Chamber.^ 

1  Cahill  V.  London,  &c.  Ky.  Co.,  18  C.  B.  s.  a.  818  ;  31  L.  J.  C.  P.  271. 
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CHAPTER  XXVI. 

Injukies  Resulting  in  Death. 
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410.  Remedy  given  by  Statute. 

411.  Actions  not  necessarily  Local. 

412.  Construction  of  these  Statutes. 


Sec.  413.  Rnles  Applicable  to  this  Cl^ss 
of  Actions. 

414.  Damages  Recoverable. 

415.  Limitation  of  Actions. 
.  416.  Parties  to  the  Action. 


Sec.  409.  No  Remedy  at  Common  Law.  —  At  the  common  law, 
where  an  injury  received  through  the  negligence  of  another  results 
in  death,  no  remedy  can  he  had  therefor ;  ^  and  under  the  maxim  actio 
personalis  moritur  cum  persona,  even  though  the  person  injured  had 
commenced  an  action  therefor,  hut  died  during,  its  pendency,  the 
action  abates,  and  cannot  be  revived  by  his  personal  representatives.^ 
But  generally,  the  remedy  is  saved  by  statute  in  the  several  States, 
either  in  favor  of  the  estate  or  of  the  widow  or  children.  In  such 
cases,  where  death  does  not  instantly  ensue,  the  remedy  is  saved ; 
but  where  the  injury  and  death  are  simultaneous,  the  remedy  never, 
attaches,  and  consequently  cannot  survive.  But  if  the  deceased  sur- 
vived the  injury  for  any,  even  the  shortest,  space  of  time,  so  that  a 
right  of  action  attached  to  him,  it  survivies  under  these  statutes ;  and 
this  is  the  case,  even  though  the  deceased  was  deprived  of  all  con- 
sciousness and  intelligenice.  But  in  such  a  case  there  can  be  no 
recovery  of  substantial  damages  in  the  absence  of  any  evidence  of 
any  considerable  expense,  loss,  or  damage  incurred  between  the  time 
of  the  injury  and  the  death.^    The  fact  that  death  and  the  injury 


^  Higgins  V.  Butcher,  YelV.  89  ;  Baker 
u.  Batton,  1  Camp.  493  ;  Eden  v.  Lexing- 
ton, &c.  R.  Co.,  14  B.  Mon.  (Ky.)  204 ; 
Wyatt  V.  "Williams,  43  N.  H.  102  ;  Camp- 
bell V.  Rogers,  2  Handy  (Cinn.),  110; 
Lucas  V.  N.  Y.  Central  R.  Co.,  21  Barb. 
(N.  y.)  245  ;  "Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  465  ;  State  v.  Grand  Trunk 
R.  Co.,  58  Me.  176 ;  State  v.  Manchester, 
&fi.  R.  Co.,  52  N.  H.  528  ;  Carey  v.  Berk- 
shire R.  Co.,  1  Cush.  (Mass.)  475  ;  Conn. 
Mat.  Life  Ins.  Co.  v.  N.  Y.  &  New  Haven 


R.  Co.,  25  Conn.  275  ;  Worsley  v.  Cincin- 
nati, &c.  R.  Co.,  1  Handy  (Cinn. ),  481  ; 
Hyatt  V.  Adams,  16  Mich.  180  ;  Kearney 
V.  Boston,  &c.  R.  Co.,  9  Cush.  (Mass.) 
108 ;  Wyatt  v.  Williams,  43  N.  H.  102 ; 
Long  V.  Morrison,  1 4  Ind'.  495. 

2  Cregin  v.  Brooklyn,  &c.  R.  Co.,  75 
N.  Y.  192  ;  Whitford  v.  Panama  R.  Co., 
23  N.  Y.  465. 

"Tolly  V.  Fitchburg  R.  Co.,  134  Mass. 
499. 
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were  not  simultaneous,  must  be  proved  by  the  plaintiff,  and  it  seems 
that  survival  must  be  shown  by  something-  more  than  a  mere  spas- 
modic twitching  of  the  muscles  of  the  body,  which  is  consistent  with 
the  extinction  of  life.^ 

Sec.  410.  Remedy  given  by  Statute. —  In  all  of  the  States,  a 
remedy  is  now  given  by  statute  for  a  fatal  injury  resulting  from  the 
negligence  of  railway  companies.  In  most  of  the  States,  the  remedy 
is  to  be  prosecuted  by  action  in  the  name  of  the  executor  or  adminis- 
trator of  the  estate  of  the  deceased,  for  th«  benefit  of  those  relatives 
of  the  deceased  specified  in  the  statute;  but  in  some  of  the  States 
the  remedy  is  by  a  prosecution  in  the  name  of  the  State,,  and  the 
recovery  is  in  the  nature  of  a  fine,  which  is  distributed  to  such  relar 
tives  of  the  deceased  as  the  statute  designates.*  As  the  remedy 
exists,  and  is  created  only  by  statute,  it  follows  that  it  can  only  be 
pursued  in  the  mode  and  under  the  conditions  specified  therein,8and 
for  the  benefit  of  the  persons  named  therein.  In  England  and  Penn- 
sylvania, the  action  is  given  for  the  benefit  of  the  immediate  family 
of  the  deceased,  to  the  exclusion  of  the  next  of  kin,  and  includes 
only  husband  and  wife,  parents  and  children.*  But  in  most  of  the 
States  the  remedy  is  for  the  benefit  of  the  husband,  or  widow,  and 
next  of  kin ;  and  in  such  oases,  if  there  is  neither  husband  nor  widow, 
the  remedy  exists  in  favor  of  the  next  of  kin,*  and  dei)ends,  not  upon 
their  right  to  the  services  of  the  'deceased,  but  upon  the  circum- 
stance that  they  come  within  the  .class  designated  in  the  statute.^ 

1  Haring  v.  K.  Y.  &  Erie  K.  Co.,  13  t>.  Hudson  River  R.  Co.,  '2  Abb.  Ct.  App. 
Barb.  (ET.  Y.)  9.  Cas.   (N.  Y.)  277  ;  Oldfield  v.  N.  Y.  & 

2  This  is,  or  Was,  the  oass  in  Maine,  Harlem  R.  Co.,  14  N.  Y.  810;  Tilley  v. 
Massaehusetts,  and  New  Hampshire,  and  Hudson  River  R.  Co.',  24  N.  Y.  471 ; 
in  Maryland  the  action  is  prosecuted  in  Dickens  v.  N.  Y.  Central  R.  Co.,  28  N. 
the  name  of  the  State,  but  is  civil  in  form.  Y.  158  ;  Kansas  PaoiBp  R.  Co.  ».  Miller, 

«  In. Georgia,  under  the  statute,  where  2  Oal.  442  ;  Chicago,  &c.  R.  Co.  v.  Major, 

the  tort  eomplained  of  is  ftrima  fade  a  18  111.  849  ;  Johnston  v.  Cleveland,  &c. 

felony,  the  father,  in  an  action,  for  causing  R.  Co.,  7  Ohio  St.  336. 
the  death  of  the  child,  must  allege  that  he        «  Oldfield  v.  New  Yprk,  &e.  R.  Co.,,  14 

has  prosecuted  the  agent  of  the  company,  N.  Y.  810  ;  111.  Central  E..  Co.  v.  Barrou, 

on  the  criminal  side  of  the  court,  or  sat  5  Wall.  (U.  S.)  90  ;  Chicago,  &o.  R.  Co.  v, 

forth  a  suiBcient  excuse  therefor.    Allen  v.  Shannon,  43  111.  338;  Quin  ».  Moore,  15  N. 

Atlanta,  &c.  K.  Co.,  54  Ga.'  503.     But  Y,  482.    Under  the  Ohio  statute,  it  is  held 

neither  the  acquittal  nor  conviction  of  such  that  persons  having  no  legal  claim  for 

agent  can  have  any  effect  in  determining  support  upon  the  deceased,  may  as  next 

the  right  of  recovery  in  the  civil  action,  of  kin  have  an    action    maintained   for 

Cuttingham  v.  Weeks,  64  Ga.  275.  their  benefit  to  recover  the  compensation 

*  Penn.  R.  Co.  v.  Keller,  67  Penn.  St,  allowed  by  statute.    Grotemeyer  v.  Harris, 

300-  25  Ohio  St.  510.    I-n  New  Hampshire,  it  is 

»  Quin  V.  Moore,  15  N.  Y.  482  ;  Green  lield  that  a  railway  company  indicted  for 
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Wliere  the  statute  is  for  thie  feeaefit  of  the  husband,  wi4ow,  parents, 
and  children  of  the  peuson  killed,  only  one  actioa  can  be  main^ 
lained.^  -It  is  not  deemed  advisable  in  tliis  work  to  enter  particu- 
larly into  a  consideration  of  the  statutes  of  each  State,  as  they  are 
quite  dissimilar,  but  to  coaiine  the  treatment  of  this  topic  to  the 
general  heads,  which  are  applicable  under  most  of  the  statutes. 

Sec.  411.  Actions  not  neeessarily  Local.  —  Actions  arising  under 
these  statutes  are  held  by  some  of  the  cases  to  be  local,  and  aot 
TOaiatainable  out  of  the  State  in  which  the  injury  was  committed, 
although  a  statute  giving  a  remedy  in  such  cases  exists  in  such 
State,^  or  the  person  injured  died  in  the  State  in  which  the  action  is 
twtought.*  But  these  cases  are  believed  to  rest  upon  an  erroneous 
ground,  and  except  where  the  statute  limits  the  remedy  to  am  action 
prosecuted  in  the  courts  of  the  Statej  the  better  opinion  seems  to 
be  that  an  action  may  be  brought  and  prosecuted  in  the  courts  of 
any  State  having  jurisdiction  of  the  parties;*  certainly  so  where, 
a  similar  statute  exists  in  the  jurisdiction  in  which  the  action  is 
brought.^     In  the  case  cited  from   the  /United  States,  Supreme 


negUgeutlj  causing  the  death  of  a  persQii, 
e»il  have  no  Jben«flt  from  the  circumstance . 
that  the  heirs  of  the  persons  killed  have 
assiji^ed  their  claim.     State  u.  Boston,  &c. 
B.  Co.,  58  N.  H.  410. 

1  Houston,  &c.  R.  Co.  v.  Moore,  id 
Tex.  31  ;  Galvestoni  &c.  E.  Co,  v.  La 
Gierse,  51  Tex.  189. 

2  Needham  v.  Grand  Trunk  R.  Co.,  38 
Vt.  294  ;  Woodard  v.  Michigan,  &c.  E. 
Co.,  10  Ohio  St.  120  ;  Richardson  v.  N. 
Y.  Central  R.  Co.,  88  Mass.  85}  McCarthy 
V.  Chicago,  &c.  fe.  Co.,  18  Kan.  46  ;  Allen 
V.  Pittsburgh,  &c.  R.  Co.,  45  Md.  41; 
Ma«key  v.  New  Jersey  Central  R.  Co.,  14 
Blatchf.  (U.  S.)  65;  Le  Forest  i;.  Tolman, 
117  Mass.  109. 

'  McCarthy  v.  Chicago,  &e.  R.  Co.,  18 
Kan.  46. 

*  Dennick  v.  Central  E.  Co.,  103  U.  S. 
11 ;  Leonard  v.  Columtea  Steam  Nay,  Co., 
84  N.  Y.  48  ;  38  Am.  Kep.  491.  A  pro- 
vision in  the  Wiscocnsin  statute  excluding 
the  jinrisdietion  of  the  Federal  courts  in 
this  class  of  cases  was  held  to  be  uncon- 
stitutional. Chicago,  &c.  E.  Co.  v.  Whit- 
ton,  13  Wall,  (U.  S.)  270. 

«  Texas,  &c.  K.  Co.  v.  Cox,  145  U.  S. 
693  ;  South  Carolina  R.  Co.  v.  Nix,  68 
Get.  572  ;  Bums  v.  Grand  Eapids,  ^c,  E. 


Co.,  118  Ind.  169 ;  Wabash,  &c.  E.  Co. 
u.  Shacklet,  105  111.  364 ;  12  Am.  &  Eng. 
E.  Cas.  166 ;  Cincinnati,  &c.  R.  Co.  v. 
MoMullen,  117  Ind.  439  ;  Bruce  ».  Cin- 
dnnati  E.  Co.,  83  Ky.  174  {overruling 
Taylor  V.  Penn.  Co.,  78  Ky.  348);  Louis- 
ville, &e.  Co.  V.  Shivell  (Ky.),  18  S.  W. 
Eep.  944 ;  Chicago,  &c.  E.  Co.  v.  Doyle, 
60  Miss.  977  ;  111.  Central  R.  Co.  v. 
Crudup,  63  Miss.  291  ;  Missouri  Pac.  B. 
Co.  V.  Lewis,  24  Neb.  848  ;  Wooden  v. 
Western,  &g.  R.  Co.,  126  N.  Y.  10; 
Knight ».  West  Jersey  B.  Co.,  108  Peon. 
St.  250.  Therefore  a  N«w  York  adminis- 
trator may  recover  for  the  death  of  his 
intesitate,.  who  was  killed  ou  a  British  ship 
on  the  high  seas.  Cavanaugh  v.  Ocean 
Steam  Kav.  Co.,  19  Civ.  Proc.  Rep.  391  ; 
13  N.  Y.  Supp.  540.  But  where  the  kill- 
ing was  done  in  Mississippi  by  a  corpora-, 
tion  Chartered  in  Alabama  and  Mississipjn, 
the  courts  of  Alabama  have  no  jurisdiction 
of  the  cause  since  the  action  was  for  a  tort 
committed  by  a  foreign  corporation  in  a 
foreign  State.  Kahl  v.  Memphis,  Sac.  E. 
Co.  (Ak-i  10  So.  Rep.  661. 

Whether  the  existence  of  a  similar 
statute  in  the  State  where  the  action  is 
brought  is  necessary  or  not  is  a  mooted 
<].u.est.ion.    Jq  Wpoden  v.  Western,  ^q,  E. 
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Court,^  A.  died  in  Few  Jersey  from  injuries  there  received,  for  which, 
if  death  had  not  ensued,  B.,  the  party  inflicting  them,  would  have 
been  liable  to  an  action  for  damages.  The  statute  of  that  State 
provided  that  such  an  action  might  be  brought  against  the  party  by 
the  personal  representative  of  the  deceased.  C,  appointed  under 
the  laws  of  New  York  administratrix  of  A.,  brought,  in  a  court  of 
the  latter  State,  a  suit  against  B.,  which,  by  reason  of  the  citizen- 
ship of  the  parties,  was  removed  to  the  United  States  Circuit  Court. 
It  was  held  that  the  action  could  be  maintained  upon  the  ground 
that  where  a  right  of  action  has  become  fixed,  either  by  the  common 
law  or  the  statute,  and  a  legal  liability  has  been  incurred,  that  lia- 
bility may  be  enforced  and  the  right  of  action  pursued  in  any  court 
which  has  jurisdiction  of  such  matters  and  can  obtain  jurisdiction 
of  the  parties.  Miller,  J.,  in  the  course  of  an  opinion  in  which  he 
ably  and  carefully  considers  the  questions  involved,  said:  "The 
action  in  the  present  case  is  in  the  nature  of  trespass  to  the  person, 
always  held  to  be  transitory,  and  the  venue  immaterial,  and  the 
local  court  in  New  Yojk,  and  the  Circuit  Court  of  the  United  States 
for  the  northern  district,  were  competent  to  try  such  a  case  when 
the  parties  were  properly  before  it.^    We  do  not  see  how  the  fact 

Co.,  126  N.  Y.  10;  Leonard  v.  Navigation  is  not  inconsistent  with  the  statutes  or 

Co.,  84  N.  Y.  48 ;  and  in  McDonald  v.  public  policy  of  the  State  in  which  the 

Mallory,  77  N.  Y.  546,  it  is  held  that. "a  right  of  action  is  sought  to  be  enforced." 

statute  of  similar  import  and  character"  Texas,  &c.  E.  Co.  o.  Cox,  145  U.  S.  693. 
must,  exist  in  the  jurisdiction  where  the         i  Dennick  v.  Central  K.  Co.,  103  tJ.  S. 

action  is  brought.     But  no  such  necessity  11. 

is  intimated  in  Dennick  v.  Central  R.  Co.,         "  See  Mostyn  v.  Fabrigas,  1  Cowp.  161; 

~103  U.  S.  11.     The  question  is  not  now  Rafael  v.  Verelst,  2  W.   Bl.  1055  ;  Mc- 

so  important,  however,   seeing  that  the  Kenna  v.  Fisk,  1  How.  (U.  S.)  241.     In 

statutes  in  every  State  are  now  generally  the  case  of  Woodard  v.  Michigan,  &c.  E. 

sufficiently  similar  in  their  "import  and  Co.,  10  Ohio  St.  121,  it  was  held  that  an 

character  "  to  satisfy  the  rule  if  it  exists.  Ohio  administrator  could   not   maintain 

The  only  value  of  proving  such  a  statute  an  action  in  that  State  under  the  Illinois 

is  to  show  that  the  action  is  not  against  statute  giving  a  right  of  action  for  injuries 

the  public  policy  of  the  State./   The  doc-  causinjj  death.    The  holding  was  on  the 

trine  that  no  such  statute  is  necessary  is  ground  that   the    Illinois    statute  could 

upheld  by  the  weight  of  authority.     Nash-  have  no  extra-territorial  jurisdiction,  and 

ville,  &c.  E.  Co.  V.  Sprayberry,  9  Heisk.  that  the  jurisdiction  of  the  Ohio  statute 

(Tenn.)  852;  Central  R.  Co.  v.  Swift,  73  under  which  plaintiff  was  appointed,  did 

Ga.  651 ;  Missouri  Pac.  E.  Co.  v.  Lewis,  not  extend  to  trusts  to  be  carried  out  in 

24  Neh.  848  ;  Nelson ».  Chesapeake,  &c.  E.  pursuance  of  the  law  of  another  State. 

Go.  (Va.),  14  S.  E.  Eep.  838  ;  Cincinnati,  A  similar  view  was  taken  in  Richardson  v. 

&c.  E.  Co.  V.  McMnllen,  117  Ind.  439  ;  N.  Y.  Central  E.  Co.,  98  Mass.  85,  where 

Louisville,  &c.  E.  Co.  v.  Shivell   (Ky.),  a  Massachusetts  administrator  was  denied 

18  S.  W.  Eep.  944.    The  only  proof  necea-  the  right   to  sue  under  the  New  York 

sary  in  this  regard  is  that  "  the  statute  of  statute.       No  statute  existed  in   Massa- 

the  State  in  which  the  cause  of  action  arose  chusetts  similar  to  that  in  New  York 
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that  it  was  a  statutory  right  can  vary  the  principle.  If  the  defend- 
ant was  legally  liable  in  New  Jersey,  he  could  not  escape  that  lia- 
'bjlity  by  going  to  New  York.  If  the  liability  to  pay  money  was 
fixed  by  the  law  of  the  State  where  the  transaction  occurred,  is  it  to 
be  said  it  can  be  enforced  nowhere  else,  because  it  depended  upon 
statute  law  and  not  upon  common  law  ?  It  would  be  a  very  dan- 
gerous doctrine  to  establish,  that  in  all  cases  where  the  several 
States  have  substituted  the  statute  for  the  common  law,  the  liability 
can  be  enforced  in  no  other  State  but  that  where  the  statute  was 
enacted  and  the  transaction  occurred.  The  common  law  never  pre- 
vailed in  Louisiana,  and  the  rights  and  remedies  of  her  citizens 
depend  upon  her  Civil  Code.  Can  these  rights  be  enforced  or  the 
wrongs  of  her  citizens  be  redressed  in  no  other  State  of  .the  Unioii  ? 
The  contrary  has  been  held  in  many  cases.^  But  it  is  said,  that 
conceding  that  the  statute  of  the  State  of  New  Jersey  established 
the  liability  of  the  defendant  and  gave  a  remedy,  the  right  of  action' 
is  limited  to  a  personal  representative  appointed  in  that  State  and 
amenable  to  its  jurisdiction.  The  statute  does  not  say  this  in  terms. 
'  Every  such  action  shall  be  brought  by  and  in  the  name  of  the  per- 
sonal representatives  of  such  deceased  person.'  It  may  be  admitted 
that  for  the  purpose  of  this  case  the  words  '  personal  representatives ' 
mean  the  administrator.  The  plaintiff  is,  then,  the  only  personal 
representative  of  the  deceased  in  existence,  and  the  construction 
thus  given  the  statute  is,  that  such  suit  shall  not  be  brought  by  her. 
This  is  in  direct  contradiction  of  the  words  of  the  statute.  The 
advocates  of  the  view  interpolate  into  the  statute  what  is  not  there, 

but  no  weight  was  attached  to  this.    See  a  Massachusetts  administrator  was  allowed 

also  as  denying  the  right  of  an  adminis-  to  recover  damages  un'der  the  Connecticut 

trator.  to  sue  under  a  foreign  statute,  Mc-  statute  for   the  death  of   his  intestate. 

Carthy  ».   Chicago,  &o.  E,.  Co.,  18  Kan.  The  case  of  Dennlck  v.  Central  E.  Co., 

46 ;  Vawter  v.  Missouri  Pao.  E.  Co.,  84  103  IT.  S.  11,  reviewed  in  the  text,  estab- 

Mo.  679  (but  in  these  two  last  cases  the  lishes  the  doctrine  that  the  administrator 

dissimilarity  of  the  statutes  was  relied  on ) ;  may  sue  under  the  foreign  statute  if  there  is 

Ash  V.  Baltimore,  &c.  R.  Co.,  72  Md.  144  nothing  in  it  inconsistent  with  the  statutes 

(difference  in  the    statutes    relied    on);  or  general  public  policy  of  the  State  where 

Texas,  &c.  E.  Co.  v.  Richards,  68  Tex.  .  the  action  is  brought;  and  this  is  the  gen- 

.375  (same)  ;  St.  Louis,  &c.  E.  Co.  v.  Mc-  eral  doctrine.  See  Texas,  &c.  E.  Co.  v.  Cox, 

Cormick,   71  Tex.  660   (same)  ;  Gates  v.  145  TJ.  S.  593,  and  other  cases  cited  supm. 

Union  Pao.  E.Co.(Mo.),16S.W.  Rep.  487;  ^  Ex   parte    Van    Riper,    20    Wend. 

Marshall  v.  Wabash,  &c.  R.  Co.,  46  Fed.  (N.  Y.)  614 ;  Lowry  v.  Inman,  46  N.  Y. 

Eep.  269.    Compare  Higgins  ».  Central  E.  119 ;  Pickering  v.'  Fisk,  6  Vt.  102  ;  Nash- 

.  Co.,    155   Mass.  176,   distinguishing  the  ville,  &c.  E.  Co.  v.'  Sprayberry,  8  Baxt. 

Richardsoncase,SM;wa,andthatofDavis».  (Tenn.)  341  ;  Great  Western  R,.  Co.   v. 

New  York,  &c.  R.  Co.,  143  Mass.  301,  where  Miller,  19  Mich.  305. 
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by  holding  that  the  pei'sonal  representative  must  be  one  residing  in 
the  State  or  appointed  by  its  authority.  The  statute  says  the  amount 
recovered  shall  be  for  the  exclusive  benefit  of  the  widow  and  next 
of  kin.  Why,  not  add  here  also,  by  construction, '  if  they  reside  in 
the  State  of  New  Jersey '  ?  It  is  obvious  that  nothing  in  the  lan- 
guage of  the  statute  requires  such  a  construction.  Indeed,  by  infer- 
ence it  is  opposed  to  it.  The  first  section  makes  the  liability  of  the 
corporation  or  person. absolute  where  the  death  arises  from  their 
negligence.  Who  shall  say  it  depends  on  the  appointment  of  an 
administrator  within  the  State  ?  " 

In  a  New  York  case.^  the  court  adopted  a  similar  rule  distinguish- 
ing several  cases  in  the  court  of  that  State  to  the  contrary,^  but  con- 
fines the  rul,e  to  instances  where  the  statute  in  the  State  where  the 
injury  occurred,  and  where  the  action  is  brought,  contains  similar 
provisions,  giving  or  preserving  a  remedy..  The  benefits'  of  such 
statutes  are  not  confined  to  citizens  of  the  State,  but  inure  to  the 
benefit  of  the  class  named  therein,  without  reference  to  the  resi- 
dence of  the  beneficiaries,  or  the  place  where  the  deceased  had  his 
domicile.^ 

Sec.  412.  Construction  of  these  Statutes.  —  These  statutes  have 
received  diverse  constructioas  in  the  different  States,*    In  New 

1  Leonard  V.  dolumbi^  steam  Nay.  Oo,,  remedial  statutes,  and  should  therefore 
84  IT.  Y.  48.  See  also  Stallknecht  v.  receive  »  liberal  construction.  Hayes  v 
Penn.  E.  Co.,  13  Hun  ^N.  Y.),  451  ;  Williams,  17  Col.  468 ;  Soule  v.  New 
Western,  &o.  R.  Co.  if.  Strong,  52  Ga.  York,  &c.  R.  Co.,  24  Conn.  575;  Lam- 
461  ;  Kashville,  &c.  R.  Co.  v.  Eakin,  6  phear  v.  Buckingham,  33  Conn.  237 ; 
Cold.  (Tenn.)  582 ;  Selma,  &c.  R.  Co.  i,-.  Burns  v.  Gtand  Rapids,  &e.  R.  Co.,  113 
Lacey,  49  Ga.  106.  Ind.  169  ;  Merkle  v.   Bennington  Town- 

2  The  court  distinguishes  the  following  ship,  58  Mich.  156  ;  Bolinger  v.  St.  Paul, 
eases  from  the  principal  case :  Whitford  &o.  R.  Co.,  36  Minn.  418  ;  Haggevty  v. 
V.  Panama  R.  Co.,  23  N.  Y.  465 ;  Beach  Central  R.  Co.,  31  N.  J.  L.  349  ;  Beach 
V.  Bay  State  S.  B.  Co.,  30  Barb.  (N.  Y.)  v.  Bay  State  Co.,  6  Abb.  Pr.  (S.  Y.)  415  ; 
433  ;  McDonald  v.  Mallory,  77  N.  Y.  547;  27  Barb.  (N.  Y.)  248  ;  Cooley's  Const. 
Mohler  v.  Norwich  &  N.  Y.  Trails.  Co.,  35  Lim.  (5th  ed.),  p.  715.,  There  are  authori- 
N.  Y.  352.  ties  however  which  hold  the  other  way. 

8  Nashville,  &c.  R.  Co.  u.  Sprayberry,  Pittsburgh,  &c.  R.  Co.  v.  Hine,   25  Ohio 

8  Baxt.  (Tenn.)  341.     In  this  case  the  St.  629  ;  Jackson  v.  St.  Louis,  &o.  R.  Co.,. 

injury  occurred  in  Mississippi,  and  it  was  .  87  Mo.   422;   Daly  v.  Stoddard,  66  Ga. 

held  thatthe  action  might  be  brought  in  145,     The  Kentucky  statute,  it  is  said,  is 

Tennessee.     Hartford,  &c.  R.  Co.  v.  An-  to  be  construed  libemlly  except  as  to  the 

drews,  36  Conn.  213  ;  Jeffersonville  R.  Co.  third  seetioa,  which  provides  for  punitive 

V.  Swayue,  41  Ind.  48.  damages ;  that  should  receive  a  strict  con- 

*  The  decisions  are  at  variance  as  to  struction,     Shelby  County  v.  Scearce,   2 

whether  a  strict  or  a  Uberal  construction  Duv.  (Ky. )  576.     The  statute  giving  a 

is  to  be  applied  to  such  statutes.    The  right  of  action  for  death  caused  by  "  ne- 

better  view  seems  to  be  that  they  are  gleet"  of  the  employes  of  a  corporation 
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York,  it  is  held  that  the  statute  gires  a  remedy  vrhether  the  death 
■was  instantaneous  or  not ;  *  and  the  same  rale  is  also  adopted  in 
G?ennes3ee,  and  probaUy  in  all  the  States  -where  a  civil  remedy  is 
given.2  In  Maine,  however,  where  the  proceeding  is  by  indictment 
and  recoTery  of  a  penalty,  it  is  held  that  proceedings  can  only  be 
had  where  the  death  is  instantaneous,  upon  the  ground  that,  inas- 
much as  this  remedy  is .  given  for  the  benefit  of  the  persons  who 
would  be  entitled  to  a  remedy  if  the  person  injured  survived  the  in- 
jury for  any  space  of  time,  the;  remedy  by  action  supersedes  the 
slatutoyy  remedy ;  that  is,  that  th(?  remedy  by  indictment  ends 
when  the  remedy  by  action  begins.^  But  in  Massachusetts  the  rule 
is  otherwise.*  In  some  of  the  States  the  parties  may  elect  their 
remedy,^  add  a  judgment  in  one  action  is  a  bar  to  the  other.*  But 
in  other  States  the  remedies  are  held  to  be  concurrent,  and  an 
action  may  be  maintained  for  the  intestate's  damages  up  to  the 
time  of  his  death,  and  also  another  action  for  the  injury  to  the  sur- 
vivors by  the  intestate's  death.'' 

Sec.  413.  Rulea  Applicable  to  this  Class  of  Actions.  — It  is  need- 
less to  say  that  aetions  under  these  statutes  must  be  brought  by  the 
persons  designated  therein,  and  within  the  tim«,  and  in  the  manner 

V 

does  not  authorize  a  reoavery  Where  the  Me.  490.   See  Wotnaek  v.  Centfal  E.  Co., 

death  resulted  from  a  wilful  assault  by  a  80  Ga.  132,  and  Grosso  v.  Delaware,  &c. 

street-car  driver  upon  a  passenger.    Winne-  E.  Go,,    50  If.  J.  L.  317,  holding  that 

gar  V.  Central  Pass.  B^  Co.,  85  Ky.  547.  under  the    statutes  of   those    States   a 

In  the  case  of  Derhy  v.  Kentuolcy  Central  husband  had  no  right  of  action  for  the 

B.  Co.  (Ky.),  4  S.  W.  Rep. '303,  a  condue-  death  of  his  Wife,  where  the  death  was 

tor  on  top  of  the  train  was  killed,  owing  instantaneous. 

to  the  fact  that  the  oar  on  which  he  was       "*  Com.   v.   Metropolitan  R.   Co.,   107 

standing  was  of  an  unusual  height,  which  Mass.  236. 

caused  his  head  to  come  in  contact  with         *  Hunsford  v.  Payne,  11  Bush  (Ky.), 

an  over-head  bridge.   It  was  held  that  this  380. 

did  not  show  a  case  of  "wilful  neglect"         •  Hunsford  v.  Payne,  11  Bush  (Ky.), 

under  the  statute.       The  Texas  statute  380.     In  Com.   v.  Metropolitan  R.  Co., 

providing  for  liability  of  a  principal  for  a  107    Mass.   236,  -this  question  was   left 

death  caused  by  the  wrongful  act  of  his  undecided. 

agent  does    not    embrace  the  case  of  a         '  Needham  v.  Grand  Trunk  R.  Co.,  38 

deputy  sheriff  who  shoots  a  prisoner  try-  Vt.  294;  Hyatt  v.  Adams,  16  Mich.  180'; 

ing  to  escape.    Hendrix  v,   Walton,   69  Barley  i).  Chicago,  &c.  R.   Co.,   4  Biss. 

Tex.  192.  (U.  S.)  480;  Eden  ii.  Lexington,  &o.  R. 

1  Brown    v.  BufiTalo,   &e.   R.  Co.,   22  Co.,  14  B.,Mon.  (Ky.)  204  ;  Long  v.  Mor- 

N.  Y.  191.  rison,  14  Ind.  596;  Cregin  v.  Brooklyn, 

»  Fowlkes  V.  Nashville,  &o.  K.  Co.,  5  &c.  R.  Co.,  75  N.  Y.  192.    Such  also  is 

Baxt.  (Tenn. )  663  ;  Worden  v.  Humeston,  the  rule  in  the  English  courts.    Bradshaw 

&c.  R.  Co.,  72  Iowa,  201.  v.  Lancashire,  &c.  By.  Co.,  L.  R.  10  C. 

«  State  V.  Grand  Trunk  E.  Co.,  61  Me.  P.  189. 
114  J  State  V.  Maine  Central  E.  Co.,  60 


1828  INJURIES  RESULTING  IN  DEATH.      [CHAP.  XXVI. 

therein  provided.  If  the  statute  provides  that  the  action  shall  be 
brought  by  the  executor  or  administrator  of  the  deceased,  no  other 
person  can  maintain  an  action;^  and  if  the  damages  recovered  are 
for  the  benefit  of  the  husband,  widow,  parent,  or  next  of  kin,  the 
declaration  must  allege  the  fact,  and  the  existence  of  such  befle- 
ficiary,  as,  if  no  beneficiary  survives  the  deceased,  no  recovery  can 
be  had.2  The  law  of  the  State  where  the  injury  occurred  governs 
as  to  the  parties  to  the  action.*  In  the  trial  of  actions  under  these 
statutes,  whether  by  indictment  or  action,  the  same  rules  of  evi- 
dence prevail  as  would  prevail  if  the  action  was  brought  by  the 
deceased  himself,  and  the  negligence  of  the  company  must  be  estab- 
lished as  fully  in  the- one  case  as  in  the  other;*  and  the  company  is 
exonerated  from  liability  if  the  deceased  was  guilty  of  negligence 
which  contributed  to  the  injury,*  or  if  the  injury  resulted  from  the 
negligence  of  a  co-servant.®  Indeed  the  rule  is  that  in  order  to  up- 
hold an  action  the  injury  must  have  been  inflicted  under  such 
circumstances  that  the  deceased,  if  he  had  survived  the  injury,  could 
have  maintained  an  action.^  If  the  deceased  survived  the  injury, 
and  settled  with  the  company,  but  died  within  a  year  and  a  day 
from  the  time  the  injury  was  received,  from  the  effect  thereof,  no 

1  Wilson  V.  Bnmstea4,   12   Neb.   1 ;  {TS.  Y. )  685  j  Baker  v.  New  Jersey,  &c. 

Fash  V.  Tansly,  28  Minn.  5.  B.  Co.,  80  N.  J.,Eq.  240;  Darling  «.  Wil- 

'  Schwari!  v.  Jndd,  28  Minn.  371.  liams,  35  Ohio  St.  58  ;  Richmond,  &c.  R. 

8  Wooden  v.  Western,  &c.  R.  Co.,  12  Co.  v.  Anderson,   81  Gratt.   (Va.)   812  ; 

N.  Y.  Supp.  908;  affirmed,  126  N.  Y.  10  ;  Ohio,  &c.  R.  Co.  v  Tindall,  13  Ind.  366  ; 

26  N.  E.  Rep.  165i).  Baltimore,   &o.   R.  Co.  v.  Sherman,   30 

♦  State  V.  Grand  Trunk  R.  Co.,  58  Me.  Gratt.  (Va.)  602  ;,  Pittsburgh,  &c.  R.  Co. 

176 ;  Hendricks  v.  Western,  &c.  R.  Co.,  v.  Collins,  87  Penn.  St.   405  ;    McOarty 

52  6a.  467  ;  Louisville,  &c.  R.  Co.  v.  Cou-  v.  Delaware  &  Hudson  Canal  Co.,  17  Hun 

nor,  2  Baxt.  (Tenn.)  382 ;  Baltimore,  &c.  (N.  Y.),  74  ;  Moody  v.  Pacific  R.  Co.,  68 

R.  Co.  V.  .Wbittington,  80  Gratt.   (Va. )  Mo.  476  ;  Chicago,  &c.  R.  Co.  ■•,.  Mock, 

805  ;  Safford  v.  Drew,  8  Duer  .(IS-  Y.),  88  111.  87.    In  Georgia  and  Tennessee,  the 

627  ;  Woodard  v.  Chicago,  &c.  B.  Co.,  23  contributory  negligence   of  the  deceased 

Wis.  400;  State  v.  Consolidated  R.  Co.,  may  be  cousidered  in  mitigation  of  the 

67  Me.  479;  Com.  v.  Eastern  R.  Co.,  5  damages.    Yonge  v.  Kinney,  28  Ga.  116  ; 

Gray  (Mass.),  473  ;  Terry  w.  Jewett,  17  Louisville,  &c.  R.  Co. ».  Howard,  90 Tenn. 

Hun  (N.  Y. ),  395;  Creed  v.  Penn.  R.  Co.,  ]  45.    See  ante,  §  822  b. 

86  Penn.  St.  139.  »  Kumler  v.  Junction  B.  Co.,  83  Ohio 

"  Chicago,  &e.  B.  Co.  v.  Van  Patten,  St.  150  ;  Beanchamp  Coal  Co.  v.  Cooper, 

74  III.  91  ;  Karle  v.  Kansas,  &n.  R.  Co.,  12  111.  App.  878  ;  Proctor  v.  Hannibal, 

65  Mo.  476  ;  Penn.-  R.  Co.  v.  James,  Slj  &c.  R.  Co.,  64  Mo.  112;  Sherman  v.  Boch- 

Penn.  St.    194;    Toledo,   &o.   R,   Co.  v.  ester,  &o.  E.  Co.,  16  Barb.  (N.  Y.)  674  ; 

Grable,  88  111.  441  ;  Starry  v.  Dubuque,  State  v.  Maine  Central  B,  Co.,  60  Me.  490; 

&c.  R.   Co.,  51  'Iowa,   419 ;  Cincinnati,  McMillan  i-.   Saratoga,   &c.    E.   Co.,   20 

&c.  E.  Co.  V.  Eaton,  53  Ind.  807  ;  State  Barb.  (N.  Y.)  449 ;  Elliott  v.  St.  Louis, 

V.  Manchester,  &c.  R.  Co.,  52  N.  H.  528  ;  &c.  R.  Co.,  67  Moi  272. 

Willetts  V.  Buffalo,  &o.  B.  Co.,  14  Barb.  '  Quinoy  Coal  Co.  v.  Hood,  77  111.  68. 
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recovery  can  be  had  under  the  statute,  because  but  one  compensa- 
tion is  contemplated.^ 

Sec.  414.  Damages  Recoverable. — The  theory  of  the  statute  is, 
that  the  next  of  kin,  or  persons  designated  in  the  statute  to  whom 
the  compensation  provided  for  therein  shall  be  paid,  have  a  pecu-^ 
niary  interest  in  the  life  of  the  person  killed,  and  consequently  the 
amount  of  such  recovery  is  limited  by  the  value  of  such  interest.^ 
The  rule  may  be  said  to  be  that  the  reasonable  expectation  of  pecu- 
niary advantage  from  the  continuance  of  the  life  of  the  deceased  is 
the  true  criterion  by  which  to  determine  the  amount  of  damages  to 
be  given ;  and  in  this  view,  evidence  of  the  age,  habits  of  industry, 
means,  business,  etc.,  of  the  deceased  are  held  to  be  admissible.* 
Such  damages  should  be  assessed  as  will  be  a  just  compensation  to 
the  surviving  widow  and  children  for  the  death  of  the  husband  and 
parent ;  but  if  the  widow  dies  before  the  trial,  the  question  of  com- 


1  Fowlkes  V.  Nashville,  &o.  R.  Co.,  5 
Baxt.  (Temi.)  663  ;  Dibble  v.  N.  Y.  & 
Erie  R.  Co.,  25  Barb.  (N.  Y.)  183.  But 
see  South,  &c.  Ry.  Co.  o.  Sullivan,  69  Ala. 
272,  contra. 

'^  CqMSTocK,  J.,  in  Quia  v.  Moore,  1 5 
IS.  Y.  432  ;  Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt.  294 ;  Paulrnier  v.  Erie  R.  ,Co., 
34  N.  J.  L.  151 ;  Little  Rook,  &c.  R.  Co. 
».  Barker,  33  Ark.  350. 

'  Burton  v.  Wilnriington,  &c.  R.  Co., 
8  N.  C.  504  ;  Costello  v.  Landwehr,  28 
Wis.  532;  Baltimore,  &c.  R.  Co.  v.  Trainer, 
33  Md.  452;  Atchison,  &c.  R.  Co.  v. 
Twine,  9  Kan.  350;  East  Tennessee,  &e. 
R.  Co.  V.  White,  5.  Lea  (Tenn.),  640  ;  8 
Am.  &  Eng.  R.  Cas.  65 ;  Georgia  R.  Co. 
V.  Pitman,  7fe  Ga.  325;  26  Am.  &  Eng.  R. 
Cas.  474 ;  Southwestern  R.  Co.  v.  Panlk, 
24  Ga.  366 ;  Telford  v.  Northern  R.  Co., 
30  N.  J.  L.  188  ;  Donaldson  v.  Mississippi, 
&o.  R.  Co.,  18  Iowa,  280  ;  Tilley  v.  Hud- 
son River  R.  Co.,  29  N.  Y.  252  ;  Illinois 
Central  R.  Co.  v.  Welden,  52  111.  290  ; 
Macon,  &c.  R.  Co.  u.  Johnson,  38  Ga. 
409 ;  Atlanta,  &o.  R.  Co.  v.  Ayers,  53  Ga. 
12 ;  Denver,  &c.  R  Co.  v.  Woddard,  4 
Col.  1 ;  Kansas,  &c.  R.  Co.  v.  Lundin,  8 
Cal.  94  ;  David  v.  So.  Western  R.  Co.,  41 
Ga.  223  ;  Penn.  R.  Co.  v.  Butler,  57  Penn. 
St.  335  ;  Catawissa  R.  Co.  v.  Armstrong, 
62  Penn.  St.  282;  Taylor  v.  Western  Paci- 
fic R.  Co.,  45  Cal.  823  ;  Kesler  v.  Smith, 
66  N.  C.  154 ;  Walters  v.  Chicago,  &c.  R. 


Co.,  41  Iowa,  71 ;   Mansfield   Coal,  &c. 
Co.  V.  McEnery,  37  Leg.  Int.  28. 

The  Tennessee  nile  is  fully  stated  in  the 
case  of  Nashville,  &c.  R.  Go.  v.  Smith,  6 
Heisk.  (Tenn.)  179,  where  Dbaderick,  J. , 
speaking  for  the  court,  said  T  "  This  court 
has  held,  in  the  case  of  Nashville;  &o.  R. 
Co,».  Prince,  2  Heisk.  585,  that,  'looking 
to  the  obvious  purpose  of  the  legislature 
in  this  alteration  of  the  common  law,  we 
are  satisfied  it  was  iiitended  that  the  rep- 
resentative of  a  person  who  had  died  from 
personal  injuries  should  have  the  right  to 
recover  damages,  not  only  for  the  mental 
and  bodily  suffering,  loss  of  time  and 
necessary  expense  resulting  immediately 
to  the  deceased  from  the  injuiies,  but  also 
for  the  damages  resulting  to  the  party  for 
whose  henefit  the  right  of  action  survives . 
from  the  death  consequent  upon  the  in- 
juries received.'  Actual  compensation  is 
the  measure  of  damages  in  all  cases  where 
the  nature  of  the  case  admits  of  the  appli- 
cation of  the  rules;  and  in  cases  involving 
mental  and  physical  suffering  that  do  not 
admit  of  being  brought  to  an  actual  stan- 
dard of  value,  still  some  reasouahle  propor- 
tion hetween  the  circumstances  attending 
the  injury,  and  the  damages  allowed  should 
be  observed  by  the  jury."  In  this  State 
the  contributory  negligence  of  deceased  is 
no  defence  where  the  company  neglected 
a  statutory  duty,  but  it  may  be  considered 
in  mitigation  of  damages. 
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peiisation  to  her  no  longer  exists,  and  proof  on  that  point  is  irrele- 
vant ;  the  only  question  left  to  be  determined  is,  what  will  be  a  just 
compensation  to  the  children  for  the  loss  of  the  father ;  and  in  deter- 
mining this  question,  the  fact  that  there  had  been  a  surviving  widow 
is  to  be  left  entirely  out  of  the  case ;  but  the  business,  education, 
and  habits  of  sobriety  and  economy  of  the  deceased  may  be  consid- 
ered.^ The  receipt  of  money  by  those  for  whose  benefit  the  action  is 
brought,  on  a  policy  of  insurance  on  the  life  of  the  deceased,  cannot 
be  shown  to  reduce  the  amount  of  recovery .^  nor  can  the  fact  that 
by  the  death  of  deceased,  plaintiff  came  into  a  large  property  by  in- 
heritance be  considered.*  Nor  can  an  insurance  company  which  has 
paid  a  policy  on  the  life  of  the  deceased  maintain  an  action  against 
the  wrong-doer.* 

It  is  not  proper  to  admit  evidence  that  the  deceased  was  the  sole 
support  of  the  beneficiary,^  nor,  except  in  cases  where  exemplary 
damages  are  recoverable,  to  show  the  pecuniary  condition  of  the 
defendant."  Where  the  injury  from  which  the  person  died  was  in- 
flicted by  the  gross  negligence  of  the  company,  it  is  held  in  some  of 
the  States,  under  peculiar  statutes,  that  exemplary  damages  are  re- 
coverable.^   But  in  view  of  the  rule  that  the  damages  must  be  pecu- 

'  Taylor  v.  'Westem  Pacific  R.  Co.,  46  98  111.  802.    But  see  contra,  IntBrnational, 

Cal.  828.  &c.  K.  Co.  v.  Kindred,  57  Tpx.  491.    In 

2  Sherlock  v.   Ailing,   44  Ind.    184,;  Beems  v.  Chicago,  &c.  R.  Co.,  58  Iowa, 

Harding  v.  Townaond,  43  Vt.  686;  North  150;  it  was  held  not  admissible  to  show; 

Penn.  R.  Co.  v.  Kirk,  90  Penn.  St.  20;  upon  the  question  of  damages,  the  number 

Carroll  v.  Mo.  Pacific  R.  Co.,  88  Mo.  236  ;  of  the  intestate's  family.     But  it  seems 

26  Am.  &  Eng.  R.  Cas.  268  ;  Althorf  v.  that  it  is  competent  to  show  that  the 

"Wolfe,  22  N.  Y.  86,6  ;  Pittsburgh,  &o.  R.  beneficiary  is  an  invalid,  or  "  otherwise 

Co.  V.  Thompson,  66  111.  138;  Kellogg  v.  incapacitated  from  earning  a  living,"  and 

N.  Y.  Central  B,  Co.,  79  N.  Y.  72  ;  Brad-  has  a  daughter  to  educate  and  support, 

burn  V  Great  Western  By.  Co.,  L.  R.  10  Cook  v.  Clay  St.  Hill  R.  Co.,  60  Oal.  601. 

Exchq.  1  ;  11  Moak's  Bep.  830  ;  Dalby  u.  And  in  this  case,  where  the  action  was  in 

India  L.  Ins.  Cot,  16  C.  B.  866  ;  86  E.  C.  the  name  of  the  widow,  it  was  held  admis- 

L.  864.    Contra  Hicks  v.  Newport,  &c.  B.  siblc  to  show  that  the  deceased  was  a  kind 

Co.,  116  E.  C.  L.  401,  n.  and  good  husband  and  father.     But  see 

»  Terry   v.    Jewett,    78   N.  Y.   846;  Quinn  v.   Power,  29  Hun  (N.  Y.),  183, 

affirming  17  Hun  (N.  Y.),  895.    Compare  where  letters  from  the  deceased's  son  to 

Beems  o.  Chicago,.  &c.  R.  Co.,  68  Iowa,  his  father,  which  tended  to  show  his  affeo- 

150;  10  An).  &  Eng.  R.  Cas.  658.    And  tion  and  good  intentions  towards  his  father 

see  remarks  of  Bramweli,  B.,  in  Brad-  and  family,  were  held  not  admissible.  This 

bum  V.  Great  Western  By.  Co.,  L.  R.  10  is  upon  the  ground  that  such  assurances 

Exchq,  1;  11  Moak's  Rep.  880.  have  no  legal  force,  and  consequently  no 

*  Conn.  Mut.  Life  Ins.  Co.  v.  N.  Y.  &  tendency  to  establish  damage. 
New  Haven  R.  Co.,  25  Conn.  266;  Mobile         '  Morgan  w.  Dnrfee,  69  Mo.  469. 
L.  Ins.  Co.  V.  Brame,  96  U.  S.  754.  ''  Haley  w.  Mobile,  &c.  R.  Co.,  7  Baxt. 

'  Northwestern,  &c,  R.  Co.  v.  Moranda,  (Tenn.)  239. 
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niary  and  actual,  it  is  generally  held,  and  as  we  believe  correctly, 
that  exemplary  damages  are  not  recoverable.^  But  in  California  the 
statute  provides  that  the  jury  may  give  damages,  "  pecuniary  or  ex- 
emplary." So  also  in  Kentucky  the  statute  authorizes  "  vindictive 
damages,"  in  cases  of  "  wilful  neglect."  ^  In  Missouri,  the  damages 
are  to  be  given  with  reference'  to  the  "  'mitigating  or  aggravating  cir- 
cumstances,"—  which  clearly  contemplates  exemplary  damages. in  a 
proper  case.^  In  Texas,  such  damages  are  recoverable  under  the  pro- 
visions of  the  constitution,  when  the  death  of  deceased  is  occasioned 
by  the  "  wilful  act  or  gross  negligence  "  of  the  company  or  its  servants.* 
And  under  the  Virginia  statute  which  provides  that  such  "  damages 
shall  be  recovered  as  to  the  jury  may  seem  fair  and  just,"  it  is  held 
that  exemplary  damages  may  be  given.^  Such  damages  are  also  held 
to  be  recoverable  in  Some  of  the  other  States.®  But  even  in  these 
States  exemplary  damages  are  only  recoverable  where  they  would  be 
recoverable  if  the  action  had  been  brought  by  the  deceased  himself. 
The  damages  must  be  proved,  and  if  there  is  no  evidence  as  to  pecu- 
niary loss,  only  nominal  damages  should  be  given,  and  a  verdict  for 
substantial  damages  wiU  be  set  aside.^    But  in  New  Hampshire  the 


'  See  Donaldson  i>.  Mississippi,  &e.  R. 
Co.,  18  Iowa,  2^0;  87  Am.  Deo.  391;  Rose 
«.  Des  Moines  Valley  R.  Co.,  39  Iowa,  246 ; 
Iiouisville,  &c.  R.  Co.  v.  Trammell,  93 
Ala.  350  (exemplary  damages  not  recover- 
able though  the  injury  was  wilful);  Kast 
Tennessee,  &c.  R.  Co.  v.  King,  8^  Ala. 
177. 

2  Louisville,  &c.  R.  Co.  v.  Brooks,*  83 
Ky.  137.  See  also  Louisville  Safety  Vault 
Co.  ».  Louisville,  &c.  R.  Co.'  (Ky.),  17 
S.  W.  Rep.  567. 

»  Gray  ».  McDonald,  104  Mo.  303 ; 
Parsons  v.  Missouri  Pac.  R.  Co.,  94  Mo.. 
286 ;  Nichols  ii.  Winfrey,  79  Mo.  544  ; 
femith  V.  Wabash,  &e.  R.  Co.,  92  Mo.  360  ; 
disapproving  Porter  ».  Hannibal,  &o.  R. 
Co.,  71  Mo.  66,  in  so  far  as  it  asserts  a 
different  doctrine.  See  also  McGowan 
V.  St.  Louis,  &a>  Co.  (Mo.),  16  S.  W.  Rep. 
924. 

*  International,  &c.  R.  Co.  v.  Mc- 
Donald, 75  Tex.  41  ;  42  Am.  &  Eng.  R. 
Cas.  211  ;  Houston,  &c.  R.  Co.  i).  Baker, 
57  Tex.  419  ;  11  Am.  &  Eng.  R.  Cas.  667 
(father  not  allowed  to  recover  such  dam- 
ages for  the  death'of  his  son) ;  Galveston, 
&c.  R.  Co.  V.  La  Gierse,  51   Tex.   189  ; 
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Southern  Cotton  Press  Co.  v.  Bradley,  52 
Tex.  587. 

s  Matthews  v.  Warner,  29  Gratt.  (Va.) 
570 ;  26  Am.  Rep.  396. 

6  Baltimore,  &c.  R.  Co.  v.  Noell,  32 
Gratt.  (Va.)  394  ;  Kansas,  &c.  R.  Co.  v. 
Miller,  2  Col.  442. 

'  Hpughkirk  v.  Del.  &  Hud.  Canal  Co., 
92  N.  Y.  219,  in  this  case  a  verdict  for 
$5,000  was  set  aside,  there  being  no  proof 
of  damage,  reversing  28  Hun  (N.  Y-),  407. 
Keller  o.  N.  Y.  Central  E.  Co.,  2  Abb.  Ct. 
app.  (N.  Y.)  480  -r  Oldfield  v.  IST.  Y.  & 
Harlem  R.  Co.,  14  N.  Y.  310  ;  Melntyre 
V.  ST.  Y.  Central  R.  Co.,  37  N.  Y.  287  ; 
Quin  V.  Moore,  15  N.  Y.  432  ;  Mitchell  v. 
N.  Y.  Central  R.  Co.,  2  Hun  (N.  Y.), 
535  ;  Chicago,  &c.  R.  Co.  v.  Shannon,  43 
111.  338;  Illinois  Central  R.  Co.  ».  Welden, 
52  •  111.  290.  But  it  has  been  held  that 
when  the  age,  habits  6i  industry,  etc.,  of 
the  deceased  are  shown,  the  jury  may  infer 
substantial  damages  from  -such'  proof. 
O'Mara  v.  Hudson  River  R.  Co.,  38  N.  Y. 
445;  Ihl  V.  Forty-second  St.  R.  Co.,  47  N. 
Y.  317 ;  Rockford,  &c.  R.  Co.  v.  Delaney, 
82  111.  198;  Chicago  v.  Scholten,  75  IlL 
468. 
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statute  provides  that  the  recovery  shall  be  by  fine  not  exceeding  five 
thousand  dollars  nor  less  than  five  hundred  dollars. 

The^ule  of'  damages  in  this  class  of  actions  is  necessarily  different 
from  what  the  rule  would  be  if  the  action  had  been  brought  by  the 
deceased  himself.  In  that  case  the  recovery  would  embrace  damages 
for  the  personal  wrong,  and  his  mental  and  physical  pain  and  suffer- 
ing ;  but  in  this  class  of  actions  those  elements  are  excluded,  as  also 
the  mental  anxiety,  sorrow,  and  grief  of  the  relatives  for  whose  ben- 
efit a  recovery  is  permitted,^  except,  as  is  the  case  in  some  of  the 
States;  the' statute  expressly  provides  that  the  pain  and  suffering  of 

daughter.  Seld,  that  there  could  be  no 
reeovery  for  thfe  fright  and  mental  suffer- 
ing endured  by  her  during  the.  ten  min- 
utes of  suspense.  The  Corsair,  145  U. 
S.  336.  In  ah  action  to  recover  damages 
for  wrfangfuUy  causing  the  death  of  an- 
other, Virought  under  the  Illinois  statute, 
only  the  amount  of  the  actual  pecuniary 
loss  can  be  allowed  ;  nothing  can  be  added 
for  grief  or  loss  of  society.  Brady  v.  Chi- 
cago, 4  Biss.  (U.  S.)  448.  On  the  trial  of 
an  action  for  causing  death,  the  plaintiff, 
who  was  husband  of  the  intestate,  proved 
no  special  damage.  It  was  held  that,  even 
if  the  defendant  was  liable,  nominal  dam- 
ages only  could  be  recovered.  Mitchell  v. 
New  York,  &o.  R.  Co.,  2  Hun  (N.  Y.), 
636.  But  in  an  action  against  a  railroad 
company  to  recover  for  tlie  loss  of  services 
of  the  plaintiff's  wife,  by  her  being  killed 
through  alleged  negligence  of  the  company, 
an  instruction  that  the  jury  might  consider 
the  loss  sustained  by  deprivation  "  of 
regular  attendance,  services,  and  comfort 
of  his  wife's  society,"  was  held  to  be 
proper;  the  "comfort"  could -not  be 
separated  from  the  service.  Cregin  v. 
Brooklyn  Crosstown  B.  Co.,  19  Hun  (N. 
Y.),  341.  So  in  an  action  against  a  rail- 
road company  by  the  administrator  of  a 
passenger  killed  on  its  road,  who  was 
unmarried  and  lived  with  his  mother, 
instructions  to  the  jui-y  to  assess  the  dam- 
ages not  Anly  for  the  pecuniary  loss  sus- 
tained by  the  mother,  but  also  for  the  loss 
of  his  care  to  her,  and  for  her  mental 
anguish,  provided  the  damages  did  not 
exceed  $10,000,  was  held  to  be  correct 
under  Virginia  laws.  Baltimore  &  Ohio 
R.  Co.  V.  Noell,  82  Gratt.  (Va.)  884. 


1  Duckworth  v.  Johnson,  4  'H.  &  IT. 
683  !  Oldfield  v.  Harlem  R,  Co.,  14  N.  Y. 
310;  Green  v.  Hudson, River  R.  Co,,  32 
Barb.  (N.  Y.)  25;  Telfer  ii.  Northern  R. 
Co.,  30  N.  J.  L.  188  ;  Pym  v.  Gt.  North- 
ern R.  Co.,  4  B.  &  S.  396  ;  Blake  ».  Mid- 
laijd  Ry.  Co.,  18  Q.  B.  93  ;  Ohio,  &c.  R. 
Co.  V.  Tindall,  18  Ind.  366  ;  Whitford  v. 
Panama  R.  Co.,  23  N.  Y.  465  ;  Mclntyre 
V.  N.  Y.  Central  R.  Co.,  37  N.  Y.  287  ; 
Huntington,  &c.  R.  Co.  v-  Decker,  84 
Tenn.  St.  419  ;  Penn.  E.  Co.  v.  'Keller,  67 
Penn.  St.  300 ;  Penn.  R.  Co.  v.  Ogler,  35 
Penn.  St.  66;  North  Penn.  Ri  Coj  v. 
Robinson,  44  Penn.  St.  175 ;  State  v. 
Baltimore,  &c.  R.  Co.,  24  Md.  84  ;  Cov- 
ington St,  R.  Co.  V.  Packer,  9  Bush  (Ky.), 
465  ;  Baltimore,  &c.  R.  Co.  v.  Wightman, 
29  Gratt.  (Va.)  43.  (But  see  Baltimore, 
&c.  R.  Co.  V.  Noell,  S2  Gratt.  (Va.)  394, 
where  such  damages  were  held  to  be  recov- 
erable.) Porter  u:  Chicago,  &o.  R.  Co., 
21  Wis.  372  ;  Costello  v.  Landwehr,  28 
Wis.  522 ;  Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt.  294  ;  Chicago  v.  Major,  18  111. 
849  ;  Barley  v.  Chicago,  &c.  R.  Co.,  4> 
Biss.  (U.  S.  C.  C.)  430  j  Chicago,  &c.  R. 
Co.  V.  Whitton,  13  Wall.  (U.  S.).270; 
Chicago,  &c.  R.  Co.  v.  Shannon,  43  111. 
338  ;  Chicago,  &o.  E.  Co.  v.  Harjpood,  80 
111.  88  ;' Chicago,  &c.  R.  Co.  v.  Becker,  76 
111.  25 ;  Kansas,  &c.  R.  Co.  v.  Cutter,  19 
Kan.  88  ;  Donaldson  v.  Mississippi,  &c.  R. 
Co.,  la  Iowa,  280  ;  Jeffersonville,  &c.  R. 
Co.  V,  Swayne,  26  Ind.  477  ;  Little  Rook, 
&o.  R.  Co.  V.  Barker,  88  Ark.  560  ;  Hyatt 
V.  Adams,  16  Mich.  180  ;  Kansas,  &c.  R. 
Co.  V.  Miller,  2  Col.  442  ;  Dalton  v. 
Southeastern  Ry.  Co.,  4  C.  B.  n.  s.'296. 
A  vessel  met  with  an  accident,  aiidi  sank 
ten  minutes   later,    drowning  libellant's 
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tke  deceased  shall  form  an  element  of  damage.^  The  difficulty  of 
laying  down  any  accurate  geneyal  rule  for  the  estimation  of  damages 
in  these  cases  is  quite  apparent,  and  necessarily  much  is  left  to  the 
discretion  of  the  jury  in  view  of  the  facts  proved.  But  the  courts 
exercise  a  careful  supervision  over  such  verdicts,  and  will  set  them 
aside  if  they  are  so  excessive  as  to  evince  passion  or  prejudice,  or  are 
largely  in  excess  of  what  the  evidence  warrants.^  The  expenses  of 
medical  attendance,  nursing,  funeral  expenses,  etc.,  are  all  elements 
of  damage  where  any  of  the  persons  for  whose  benefit  a  recovery 
is  permitted  is  legally  bound  to  pay  them,  although  all  are  not  so 
bound  to  pay  them,^  In  no  case,  however,  can  damages  be  allowed 
for  the  mental  pain  and  suffering  of  the  plaintiff ;  the  jury  must  be 
confined  to  the  pecuniary  loss  sustained,  and  nothing  can  be  allowed 
by  way  of  solatium  for  the  grief  and  wounded  feelings  of  the  plain- 
tiff, or  to  compensate  him  for  the  loss  of  the  society  and  companion- 
ship which  he  has  suffered.*  This  principle  was  set  up  in,  one  of  the 
first  cases  arising  under  the  English  act,^  and  has  been  universally 
acquiesced  in  since  that  time. 
.    In  the  case  of  an  action  brought  for  the  benefit  of  minor  children 


1  Nashville,  &c  K.  Co.  v.  Prince,  2 
Heisk.  (Tenn.)  580  ;  Collins  v.  East  Tenn. 
R.  Co.,  9  Heisk.  (Tenn. )  841  ;  Nashville, 
E.  Co.  V.  Stevens,  9  id.  12  ;  Nashville,  ,&c. 
R.,Cp.  V.  Smith,  6  id.  174. 

2  Sherman  v.  Western  Stage  Co.,  24 
Iowa,  515  ;  Nashville,  &c.  R.  Co.  v.  Jones, 
9  Heisk.  (Tenn. )  27;  Penn.  R.  Co.  v.  Zebe, 
33  Penn.  St.  318  ;  Chicago,  &c.  R.  Co.  v. 
Austin,  69  111.  426 ;  Lake  Shore  R.  Co.  v. 
Sunderland,  2  Brad.  (111.)  307  ;  Ethering- 
ton  ti.  Prospect  Park,  &c.  R.  Co.,  88  N.  Y. 
641  ;  Chicago,  &c.  R.  Co.  v.  Bayfield,  37 
Mich.  205  ;  Rose  v.  Des  Moines  Valley  R. 
Co.,  39  Iowa,  246. 

»  Murphy  v.  N.  Y.  Central  R.  Co.,  88 
N.  Y.  445  ;  Petrie  v.  Columbia,  &o.  R.  Co., 
29  S.  C.  303  (funeral  expenses  recover- 
able when  it  appears  that  they  were  paid 
by  plaintiff).  But  expenses  incurred  for 
medical  attention  and  for  burial  are  not 
recoverable  under  the  Oregon  statute. 
Holland  v.  Brown,  35  Fed.  Rep.  43.  The 
recovery  under  this  statute  is  limited  solely 
to  the  probable  pecuniary  loss  to  the  estate 
by  death  of  deceased.  Ladd  v.  Foster,  31 
Fed.  Rep.  827. 

*  Atchison,  &c.  R.  Co.  v.  Wilson,  48 


Fed. .  Rep.  57  ;  4  U.  S.  App.  25  ;  Illinois 
Central  R.  Co.  v.  Barron,  5  Wall.  (U.  S.) 
95;  Whiton  v.  Chicago,  &o.  R.  Co.,  13 
Wall.  (U.  S.)  270;  Little  Rock,  &c.  r1 
Co.  ».  Barker,  33  Ark.  540  ;  Kansas  Pacific 
E.  Co.  V.  Cutter,  19  Kan.  83;  State  v. 
Baltimore,  &c.  R.  Co.,  24  Md.  84  ;  Louis- 
ville, &c.  R.  Co.  V.  Rush,  127  Ind.  545  ; 
Mobile,  &o.  R.  Co.  v.  Watly,  69  Miss.  145  ; 
Mynhing  v.  Detroit,  &c.  B,  Co.,  59  Mich. 
257  ;  Hutchins  v.  St.  Paul,  &o.  K.  Co.,  44 
Minn.  5  ;  Anderson  i>.  Chicago,  &c.  R.  Co. 
(Neb.),  52  N.  W.  Rep.  840  ;  Hardy  v. 
Minneapolis,  &c.  R.  Co.,  36  Fed.  Rep..657; 
Atchison,  &c.  R.  Co.  v.  Wilson;  48  Fed. 
Rep.  57  ;  Munro  v.  Pacific  Coast  Co.,  84 
Cal.  518  ;  18  Am.  St.  Rep.  248  ;  Morgan 
V.  So.  Pac.  R.  Co.,  95  Cal.  510  (this  case 
reviews  the  California  authorities  and 
holds  that  the  damages  must  be  limited 
strictly  to  the  pecuniary  loss.  The  earlier 
California  cases  were  inclined  to  allow 
damages  for  the  loss  of  society  where  a 
widow  sued  for  the  death  of  her  husband). 
Beeson  v.  Mining  Co.,  57  Cal.  200  ;  Neh- 
bras  »,  Centra]  Pae.  E.  Co.,  62  Cal.  336. 

5  Blake  v.  Midland  Ry.  Co.,  18  Q.  B. 
83  ;  83  E.  C.  L.  93. 
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for  negligently  causing  the  death  of  the  mother,  the  age  of  the  chil- 
dren i8  to  be,  taken  into  account,  as  well  as  the  loss  of  the  nurture 
and  instruction,  moral  and  physical ;  and  the  general  care  and  train- 
ing which  a  mother  usually  bestows  upon  children  is  to  be  consid- 
ered, without  any  limitation  to  the  period  of  minority ;  and  her 
capacity  for  such  duties  should  be  shown  by  proof.^  As  a  rule  the 
statutes  provide  that  the  jury  may  give  such  damages  as  they  may 
deem  fair  and  just  with  reference  to  the  pecuniary  loss  sustained  by 
the  party  entitled  to  sue.'''  The  word  "  pecuniary  "  in  this  connection 
is  to  be  given  a  liberal  construction;^  and  in  an  action  by  children 
for  the  death  of  their  father,  it  is  proper  to  instruct  the  jury  that  "in 
estimating  the  pecuniary  injury  they  may  take  into  consideration 
the  nurture,  instruction,  and  physical,  moral,  and  ititellectual  train- 
ing which  the  children  would  have  received  from  their  father."  *  In 
an  action  for  the  benefit  of  the  widow  and  children,  the  damages  are 
confined  to  such  a  sum  "  as  the  deceased  would  probably  have  earned 
by  his  intellectual  or  bodily  labor  in  his  business  or  profession  dur- 
ing the  residue  of  his  lifetime,  and  which  would  have  gone  for  their 
benefit,  taking  into  consideration  his  age,  ability,  and  disposition  to 
labor,  and  his  habits  of  living  and  expenditures,"  and  omitting  any- 
thing for  grief  or  sorrow  over  his  death.*    In  a  Virginia  case,  the 

1  Chicago,  &0,  B.  Co.  v.  Austin,  69  111.  »  Penn.  R.  Co.  v.  Butler,  67  Penn. 
426 ;  Illinois  Central  E.  Co.  v,  Weldon,  St.  .335  ;  Pennsylvania  Tel.  Co.  v.  Vamau 
52  111.290.  (Penn.),   15    Atl.  Rep.   624;    Hogue  v. 

2  See  Mansfield's  Digest  (Ark.),  §§6225,  Chicago,  &c.  E.  Co.,  82  Fed.  Rep.  365  ; 
5226 ;  Starr  &  C.'s  Am.  Stat,  of  111.  c.  Illinois,  &c.  B.  Co.  v.  Baches,  55  111. 
70,  §  1  i  Tiffany  on  Death,  pp.  xviii-  379  ;  Kansas,  &o.  R.  Co.  v.  Cutter,  19 
xlii.  Kan.   83  ;    Huntingdon,   &c.   B.  Co.   v. 

'  Searle  v.  Kanawha,  &o.  R.  Co.,  82  W.  Decker,  84    Penn.    St.  419  ;    March    v. 

Va. 370;  37  Am.  & Eug.  R.  Oas.  184;  Vicks-  Walker,  48  Tex.  372  ;  Wheelan  v.  Chicago, 

hurgh,  &c.  R.  Co.  v.  McLain,  67  Miss.  4.  &c.  E.  Co.  (Iowa),  52  N.  W.  Rep.  119 ; 

*  Searle  v.  Kanawha,  &c.  E.  Co.,  32  W.  Lake   Erie,    &c.    E.    Co.  v.  Mugg,   132 

Va.  370.     In  support  of  the  same  view,  Ind.  168  ;  Anderson  v.  Chicago,  &c.  E. 

see  Stoher  v.  St.  Louis,  &o.  R.  Co.,  91  Mo.  Co.  (Neb. ),  52  N.  W.  Eep.  840.    But  see 

509  ;  31  Am.  &  Eng.  E.  Cas.  229  ;  Tilley  Beeson  v.  Green  Mountain  Gold  Mining 

V.  Hudson  River  R.  Co.,  29  N.  Y.  285  ;  24  Co.,  57  Cal.  20,  where  loss  of  society  is 

N.  Y.  471 ;  Dimmey  v.  Wheeling,  Sic.  R.  held  to  be  an  element  of  damage.    It  is 

Co,,  27  W.  Va.  57.     Compare  Chicago,  &c.  proper  to  charge  the  jury  that  the  measure 

R.  Co.  V.  Pounds,  11  Lea  (Tenn.),  127;  15  of  damages  depended  solely  on  the  yalue 

Am.  &  Eng.  R.  Cas.  610  ;  Nashville,  &c.  of  the  husband's  life,  his  age  and  occupa- 

E.  Co.  V.  Smith,  9  Lea  (Tenn.),  475.     It  tion,  and  the  dangers  to  which  he  was 

need  not  be  shown  that  the  party  for  exposed,  his  ability  to  labor  for  the  sup- 

whose  benefit  the  suit  was  brought  had  port  of  his  family,  the  probable  increase 

any  claim  on  the  deceased  for  support,  or  diminution  of  that  ability ;    and  in 

Petrie  v.  Columbia,  &c.  E.  Co.;  29  S.  C.  making  such  valuation  the  jury  should 

803.  determine  what  his  gi-oss  earnings  would 
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rule  was  stated  to  be  that  such  damages  should  be  assessed,  (1)  Ijy 
fixing  the  same  at  such  sum  as  would  be  equal  to  the  probable  earn- 
ings of  the  deceased,  taking  into  consideration  the  age,  business  capa- 
city, experience  and  habits,  health,  energyi  and  perseverance  of  the 
deceased  during  what  would  probably  have  been  his  lifetime,  if  he 
had  not  been  killed ;  and  (2)  by  adding  these  to  the  value  of  his 
services  in  the  superintendence,  attention  to,  and  care  of  his  family 
and  the  education  of  his  children,  of  which  they  have  been  deprived 
by  his  death.^ 

The  damages  recoverable  by  the  widow  for  the  death  of  her  hus- 
band may  be  estimated  with  reference  to  the  fact  that  it  is  the  duty 
of  the  husband  to  provide  the  wife,  with  present  support,  as  well  as 
maintenance  for  the  future ;  and  she  is  entitled  to -such  sum- as,  in  a 
pecuniary  point  of  view,  would  make  her  whole.^ 

In  an  action  by  a  parent  to  recover  for  the  negligent  killing  of  his 
minor  child,  it  is  presumed  that  the  parent  sustains  a  loss  from  the 
loss  of  such  child's  services,  and  allowance  is  to  be  made  therefor;' 
and  it  is  not  indispensable  that  there  should  be  proof  of  actual  services 
of  pecuniary  value  rendered  to  the  next  of  kin,  nor  that  any  witness 
should  express  an  opinion  as  to  the  value  of  such  services,  before  a 
recovery  can  be  had.*  But  in  all  cases  where  the  action  is  by  the 
parent,  the  damages  must  be  confined  to  the  pecuniary  value  of  the 
child's  services  during  his  minority,  and  the  expenses  incurred  by 
his  parent  in  consequence  of  his  injury  and  death.*    The  loss  of  the 

be,  and  deduct  therefrom  all  Ms  Individual  ^  Kockford,  &o.  R.  Co.  v.  Delaney,  82 

expenses  during  the  time  he  was  earning  111.  198  ;  Walters  v.  Chicago,  &c.  E.  Co., 

the  same.     Central  R.  &  B.  Go.  v.  Rouse,  36  Iowa,  458  ;  Telfer  v.  Northern  R.  Co., 

80  Ga.   442 ;    5   S.    E.   Rep.    627.     See  30  JT.  J.  L.  188  ;  State  u.  Baltimore,  &c. 

Young  V.  Kinney,  28  Ga.  115.  R.  Co.,  24  Md.  117;  Cooper  u.  Lake  Shore, 

'  Baltimore,  &c.  R.  Co.  v.  Wightraan,  &c.  R.  Co.,  66 Mich.  262;  McGovemw.  New 

29  Gratt.  (Va.)  431.  York,  &o.  R.  Co.,  67  N.  Y.  417  ;  Bunyea 

2  Rafferty  v.  Buckman,  46  Iowa,  195.  v.  Metropolitan  R.  Co.,  19  D.  C.  76  ;  Penn- 

"  Rockford,  &o.  E.  Co.  v.  Delaney,  82  sylvania  R.  Co.  v.  Kelly,  31  Penn.  St.  370; 

111.  198  ;  Chicago  v.  Hesing,  83  111.  204.  Pennsylvania  E.  Co.  v.  Zebe,  33  Penn.  St. 

*  The  jury  may  infer  substantial  dam-  318  ;  Pennsylvania  R.  Co.  v.  Banton,   54 

ages  from  the  facts  put  in  evidence  without  Penn.  St.  495  ;  Augusta  Factory  Co.  v. 

any  special  proof  of  damage.     Nagel  v.  Davis,  87  6a.  648  ;  Ewen  v.  Chicago,  &c. 

Missouri  Pac.  R.  Co.,  75  Mo.  653  ;  10  Am.  R.  Co.,  38  Wis.  13  ;  Potter  v.  Chicago,  &c. 

&  Eng.  R.  Cas.  702  ;  Ihl  v.  Forty-second  R.  Co.,  21  Wis.  372 ;  Houston,  &c.  R.  Co. 

St.  R.  Co.,  47  N.  Y.  317  ;  McGovern  v.  v.  Cowser,  57  Tex.  293  ;  Houston,  &c.  R. 

New  York,  &c.   R.  Co.,   67  N.  Y.   417  j  Co.   v.    Mixon,   52  Tex.   19.       See   also 

Little  Rook,  &c.  R.  Co.  v.  Barker,  39  Ark.  Louisville,  &o.  K.  Co.  v.  Connor,  9  Heisk. 

491  ;  19  Am.  &  Eng.  R.  Cas.  195.     Com-  (Tenn.)    20    ($3000  for   death  of   child 

pare  Pennsylvania  Co.  v.  Lilly,  73  Ind.  eighteen  months  old  not  excessive) ;  Chi- 

282 ;  4  Am.  &  Eng.  R.  Cas.  540.  cago,  &c.  B.  Co.  v.  Becker,  84  111.  483 
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child's  society,  and  the  comfort  the  father  would  have  had  in  rear- 
ing him,  are  not  elements  of  damage,^  But  in  an  action  by  an 
administrator  who  sues  for  the  benefit  of  dependent  father,  where 
proof  shows  that  the  son  intended  to  support  his  father  after  his 
majority,  the  recovery  cannot  be  limited  to  the  value  of  the  deceased 
son's  services  during  his  minority .^  If  the  action  is  brought  to  re- 
cover for  the  death  of  an  adult  child,  it  must  be  shown  that  it  was 
at  the  time  residing  with  the  parent,  or  that  it  never  had  been  eman- 
cipated from  the  family,  and  was  at  the  time  contributing  towards 
the  parent's  support,  or  had  promised  to  do  so.*  Where  the  next  of 
kin  are  collateral  kindred  of  the  deceased,  and  have  not  received 
pecuniary  aid  from  him,  proof  of  such  relationship  will  warrant  a 
recovery  of  nominal  damages  only;  but  where  the  deceased  is  a 
minor,  and  leaves  a  father  entitled  to  his  services,  the  law  presumes 
there  has  been  a  pecuniary  loss,  for  which  compensation  under  the 
statute  may  be  given.* 

Testimony  is  admissible  respecting  the  general  nature  of  the 
employment  of  the  decedent's  father,  that  the  jury  may  consider  its 
probable  effect  in  determining  the  pursuits  of  decedent.  The  Car- 
lisle life-tables  are  also  admissible  to  show  the  expectancy  of  life. 
The  computation,  however,  should  be  made  from  date  of  dece- 

($2000  allowed  for  death  of  child  of  nix  twenty-one  years,  over  and  above  the  cost 
years) ;  Strutzel  v.  St.  Panl  City  K.  Co.,  of  its  care,  education,  and  maintenance,  is 
47  Minn.  643.  In  a  Georgia  case,  the  rule  admissible,  not  for  the  purpose  of  control- 
in  stated  that  the  exact  amount  the  de-  ling,  but  of  aiMng  the  jury  in  arriving  at 
ceased  would  probably  have  earned  up  to  a  just  conclusion.  Rajnowski  v.  Detroit, 
his  attaining  the  age  of  twenty-one  should  &c.  B.  Co.,  74  Mich.  72. 
be  computed ;  from  this  should  be  de-  i  Mobile  &  Ohio  E.  Co.  v.  Watly,  69 
ducted :  (1)  the  expense  of  his  living,  and  Miss.  146  ;  McGown  v.  International,  &c. 
(2)  something  for  the  chances  of  his  dying.  R.  Co.  (Tex.),  20  S.  W.  Kep.  80 ;  Webb. 
Young  «.  Kinney,  28  Oa.  116.  See  also  v.  Denver,  &c.  B.  Co.  (Utah),  24Pac.  Rep. 
Birkett  v.  Knickerbocker  Ice  Co.,  110  61 6  ;  44  Am.  & Eng.  B,  Cas.  683  ;  Howard 
N.  Y.  504  ;  PennsyRania  Coal  Co.  ».  Nee  Co.  v.  Legg,  98  Ind.  632 ;  Blake  p.  Mid- 
(Penn.),  13  Atl.  Rep.  841  ;  Parsons  v.  land  Ry.  Co.,  18  Q.  B.  98;  88  E.  C.  L. 
Missouri  Pao.  R.  Co.,  94  Mo.  288.  It  is  93 ;  Bunyea  v.  Metropolitan  R.  Co.,  19 
not  error  for  the  trial  court  to  refuse  to  D.  C.  76.  Compa/re  Cleary  v.  City  R.  Co., 
compel  the  juiy  to  itemize  the  value  of  76  Gal.  240  j  Hyde  v.  Union  Pac.  R.  Co. 
the  probable  future  services  of  deceased.  (Utah),  26  Pac.  Rep.  979. 
Union  Pac.  R.  Co.  v.  Dunden,  81  Kan.  1.  «  St.  Louis,  &c.  R.  Co.  v.  Davis,  55 
In  a  suit  to  recover  damages  for  the  death  Ark.  462,  See  also  Ewen  v.  Chicago,  jbc. 
of  a  child  of  five  years  of  age,  the  testi-  R.  Co.,  38  Wis.  613. 
mony  of  witnesses  who  are  shown  by  their  »  Penn.  E.  Co.  v.  Adams,  55  Penn  St. 
knowledge  or  experience  to  be  qualified  to  499  ;  Penn.  R.  Co.  ■»,  Keller,  67  Penn. 
express  an  opinion  upon  the  pecuniary  St.  499  ;  Franklin  v.  Southeastern  Ry. 
value  to  its  parents  of  the  services  and  Co.,  8  H.  &  N.  211. 
assistance  of  such  a  child  from  the  age  *  Chicago  v.  Scholten,  75  111.  468 ; 
named  until   it   arrived   at  the    age  of  supra,  n.  4,  p.  1885. 
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dent's  death,  and  not  from  the  age  of  twenty-one,  although  recovery 
dates  from  that  time.^  Substantial  damages  may  be  recovered,  not- 
withstanding such  recovery  must  be  based  upon  the  probable  accumu- 
lation of  an  estate  after  the  infant  has  reached  his  majority.^  And 
where  the  action  is  for  the  benefit  of  a  parent,  evidence  has  been 
held  to  be  admissible  to  show  such  parent's  probable  need  of  the  ser- 
vices of  the  child.*  Of  course  where  an  action  is  brought  by  a 
husband  to  recover  for  the  killing  of  his  wife,  or  by  a  wife  to 
recover  for  the  killing  of  her  husband,  the  relation  must  be  proved 
as  in  other  cases.'*  Where  an  action  is  brpught  for  the, benefit  of 
collateral  next  of  kin  whom  the  deceased  was  not  legally  bound  to 
support,  they  must  show  either  that  they  had  actually  been  sup- 
ported by  him,  or  that  there  was  a  probability  that  they  would 
have  received  support  or  pecuniary  benefit  from  him  if  he  had 
lived.^ 

Sec.  415.  Limitation  of  Actions.  —  In  many  of  these  statutes 
it  is  provided  that  the  action  shall  be  brought  within  two  years 
from  the  time  of  the  death  of  the  person  injured  ;  arid  in  such  cases 
there  can  be  no  question  as  to  when  the  statute  begins  to  run ;  ®  and 
where  the  statute  is  silent  upon  that  point,  the  statute  begins  to 
run  from  the  time  of  the  death  ;T  and  this  is  held  to  be  the  case  where 
the  action  is  required  to  be  brought  by  an  administrator,  although 
an  administrator  has  not  been  appointed.^    This  jprovision  of  the 

1  Wal);ers  v.  Chicago,  &o.  R.  Co.,  41  1  Dis.  (Ohio)  257  ;  Chicago,  &o.  E.  Co.  v. 
Iowa,  71.  The  Carlisle  tables  are  admis-  Moranda,  93  111.  302  ;  Gratinkemper  v. 
sible  without  proof  of  their  authenticity.     Harris,  25  Ohio  St.  510. 

Sellars  v.  Foster,  27  Neb.  118  ;  Cooper  v.         «  Ewell  v.  Chicago,  &c.  R.  Co.,  29  Fed. 

Lake  Shore,  &c.  B.  Co.,  66  Mich.  261  ;  Rep.   57   (oonstniotion  of  Iowa  statute). 

33  N.  W.  Rep.  306.    See  also  Mississippi,  See  this  case  and'also  Parish  v.  Eden,  62 

&c.  K.  Co.  V.  Ayres,  16  Lea  (Tenn.),  725.  Wis.  272,  as  to  what  constitutes  a  com- 

2  Walters  v.  Chicago,  &o.  R.  Co.,  41  mencettient  of  the  action. 

Iowa,  71.  »  Waldo  w.   Goodsell,    33  Conn.    432. 

'  Ewen  ».  Chicago,  &c.  E.  Co.,  38  Wis.  An  action  may  be  nia;intained  though  the 

613.  death  did  not  occur  within  a  year  and  a 

*  Toledo,    &c.   R.  Co.   ».    Brooks,    81  day  from  the  time  of  the  ihjurj'.    Schlich- 

111.  245;  Conant  v.  Griffin,  48  111.  410  ;.  tilig  w.  WintgSn,  25  Hiin  (N.  Y.)  626. 

Kansas,  &o.  E.  Co.  ».  Miller,  2  CoL  442.  *  Jeffersonville,   &c.   R.   Co.   v.    Hen- 

In  an  action  by  a  husband  for  the  ^eath  dricks,   41  Ind.  48  ;  Needham  v.  Grand 

of  his  wife,  evidence  that  he  had  married  Trunk  R.  Co.,  38  Vt.  294  ;   Fowlkes  v. 

a  second  wife,   who  contributed    to   the  Nashville,  &c.   R,  Co.,  5  Baxt.   (Tenn.) 

support  of  the  family  in  like  manner  and  663;  9  Helsk.  (Tenn.)  829  ;  Kennedy  v. 

to  the  same  extent  as  did  the  first  wife,  is  Burner,  36  Mo.  128.    A  different  doctrine 

inadmissible.    Such  a  fact  cannot  mitigate  obtains  in  Kentucky,  and  the  time  is  held 

the  damages.    Davis  v.  Guarnieri,  45  Ohio  not  to  begin  to  run  until  the  administrator 

St.  470.  qualifies.     Louisville,  &q.  R.  '  Co.  v.  San- 

6  Dunhene  K.  Ohio  Life  &  Trust  Co.,  ders,  86  Ky.'259.  See  also  Chiles  ».  Drake,  > 
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statute  is  in  the  nature  of  a  condition  rather  than  a  limitation,  and 
cannot  be  enlarged  for  any  cause,  and  need  not  be  pleaded;  ar 
existing  right  of  action  is  therefore  not  affected  by.  a  subsequent 
enlargement  of  the  period  of  limitation.'  This  condition  only 
applies  to  the  statutory  remedy,  and  has  no  application  where  the 
party  has  a  remedy  at  common  law  and  pursues  it,  —  as,  where  a 
parent  sues  for  loss  of  service,  medical  attendance,  nursing,  and  other 
expenses,  where  a  child  dies  of  an  injury  inflicted  by  the  negligence 
of  another," 

Sec.  416.  Parties  to  the  Action. —  The  action  should  be  brought 
against  the  person  or  corporation  or  individual  who  was  legally  in 
possession  of,  and  operating,  the  railway  at  the  time  when  the  injury 
causing  death  was  inflicted.  If  a  lessee  is  in  possession  under  a 
lease  which  the  company  had  authority  to  execute,  or  if  a  mortgagee 
is  lawfully  in  possession  under  a  mortgage,  the  action  can  only  be 
brought  against  the  lessee,  mortgagee,  or  other  person  or  corporation 
lawfully  in  possession  of  the  road ;  but  if  the  possession  although 
authorized  by  the  company,  yet  is  without  legal  9,uthority,  the 
company  itself  is  also  liable.^  But  under  no  circumstances  can  the, 
stockholders,  as  such,  be  held  chargeable.* 

The  party  by  whom  the  action  for  such  damages  is  to  be  brought 
is  almost  invariably  prescribed  by  the  statute  creating  the  right  of 
action,  and  what  is  said  in  this  connection  can  be  but  little  more 

2  Mete.  (Ky.)  148.  And  this  latter  view  Nelson  v.  Galveston,  &o.  R.  Co.,  78  Tex. 
wax  at  one  time  upheld  in  Connecticut.  621,  making  an  exception  in  the  case  of  a 
Andrews  v.  Hartfoid,  &c.  K.  Co.,  34  Conn,  posthumous  child. 
570. '  See  also  Sherman  v.  Western  Stage  ^  Waller  v.  Chicago,  11  III.  App.  209. 
Co.,  24  Iowa,  515.  »  Meara  i*.  Holbrook,  20  Ohio  St.  127 ; 
1  Pittsburgh,  &c.  I!.  Co,  v.  Hine,  26  Lampbear  v.  Buckingham,  38  Conu.  257  ; 
Ohio  St.  629  ;  The  Harrisburgh,  119  tJ.  s.  p.  Clement,  v.  Canfield,  28  Vt.  802  ; 
S.  199  ;  Taylor  v.  Cranbeny,  ka.  B.  Co.,  Jeffersonville,  &o.  R.  Co.  v.  Downey,  61 
94  N.  C.  526  J  Rugland  v.  Anderson,  80  Ind.  287;  Tracy  w.  Troy,  &o.  B.  Co.,  38 
Minn.  386.  See  also  Benjamin  v.  Eldridge,  N.  Y.  488  ;  Pittsburgh,  &c.  R.  Co.  v. 
60  Cal.  612  ;  Com.  v.  Boston,  &c.  R.  Co.,  Conant,  61  Ind.  88  ;  Illinois  Central  R. 
11  Cush.  (Mass.)  512  ;  Com.  v.  East  Boston  Co.  v.  Kanouse,  39  111.  272  ;  Cook  v.  Mil- 
Ferry,  18  Allen  (Mass.),  589.  That  the  waukoe,  &c.  R.  Co.,  86  Wis.  45  ;  Stewart 
limitation  has  expired  need  not  be  pleaded,  v.  Chicago,  &c.  R.  Co.,  27  Iowa,  282; 
and  if  the  declaration  or  complaint  shows  Downing  v.  Chicago,  &c.  R.  Co.,  43  Iowa, 
that  the  action  was  not  brought  within  the  96;  Clary  v.  Iowa,  &c.  R.  Co.,  37  Iowa, 
period  it  is  demurrable,  Hanna  v.  Jeffer-  344  ;  East  St.  Louis,  &c.  R.  Co.  v.  Gibner, 
sonville,  &c.  R.  Co.,  32  Ind.  18.  The  82  111.  632 ;  BurchBeld  v.  Northern  Cen- 
cases  all  say  that  there  are  no  exceptions,  tral  R.  Co.,  67  Barb.  (N.  Y.)  689 ;  Purdy 
and  that  in  every  case  the  action  must  be  v.  N.  Y.  k  New  Haven  R.  Co.,  61  N.  Y. 
brought  within  the  time  limited.  See  853 ;  Gardner  v.  Smith,  7  Mich.  410  ; 
George  v.  Chicago,  &c.  R.  Co.,  51  Wis.  Jones  t>.  Seligman,  16  Hun  (N.  Y.),  230. 
608,  and  other  cases  supra.    But  compare        *  State  v.  Gilmore,  24  N.  H.  461. 
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than  a  statement  of  the  construction  placed  upon  the  different  stat- 
utes.^   At  one  time  most  of  these  statutes  followed  Lord  Campbell's 


i  As  to  the  Alabama  statute,  see  Louis- 
ville, &c.  R.  Co.  V.  Trammell,  93  Ala.  350 ; 
9  So.  Eep.  870  (right  of  action  given  to 
personal  representative  only  —  widow's 
right  to  sue) ;  Williams  v.  South,  &e.  E. 
Co.,  91  Ala.  635  ;  9  So.  Eep.  77  (father's 
right  to  sue  for  death  of  son  employed  by 
company  and  injured  by  negligence .  of 
fellow-servant,  §§2590-2593  of  code  of  1886 
construed)  ;  Thompson  v.  Louisville,  &c. 
E.  Co.,  91  Ala.  496  ;  8  So.  Rep.  406  (per- 
sonal representative)  ;  Grimsley  v.  Haw- 
kins, 46  Fed.  Eep.  400  (father  or,  if  he  be 
dead,  mother  of  child  must  sue  for  child's 
death)  ;  Lovell  v.  De  Bardelaben  Coal 
Co.,  90  Ala.  13  ;  7  So.  Eep.  756  (personal 
representative  and  not  father  must  sue 
under  employes  act,  §§  2590-2593  of  code 
of  1886) ;  Bromley  v.  Birmingham,  &c.  E. 
Co.  (Ala.),  11  So.  Eep.  341  (evidence  that 
deceased  left  wife  and  child  is  inadmissible 
unless  it  is  shown  that  he  spent  piri  or  all 
of  his  income  for  their  benefit) ;  Columbus, 
&o.  E.  Co.  V.  Bradford',  86  Ala.  574  ;  6  So. 
Eep.  90  (personal  representative  may-sue 
without  alleging  that  deceased  left  heirs). 

For  the  Arkansas  rule  see,  St.  Louis, 
&c.  E.  Co.  1).  Yocum,  34  Ark.  493  ;  6  Am. 
&  Eng.  B.  Cas.  617  (father  must  sue  for 
death  of  son  —  mother  may  not  sue  except 
on  proof  of  father's  death ) ;  Davis  v.  St. 
Louis,  &c.  R.  Co.,  53  Ark.  117  ;  13  S.  W. 
Eep.  801  (administrator  of  deceased  may 
maintain  two  actions ;  one  under  act  of 
1838  for  benefit  of  the  estate,  another 
under  act  of  1883  for  benefit  of  next  of  kin. 
Mansf.  Dig.  §§  5523-5525  construed). 

In  California,  see  O'Callaghan  v.  Bode, 
84  Cal.  489  ;  24  Pac.  Sep.  269  (mother 
and  sole  heir  of  deceased  may  sue)  ;  Harti- 
gan  V.  Southern  Pac.  R.  Co.,  86  Cal.  142  ; 
24  Pac.  Rep.  851  (under  §  377  only  one 
action  can  be  brought,  and  recovery  by 
executor  will  bar  action  by  the  heirs). 

In  Colorado  :  Hayes  v.  Williams,  17 
Col., 468;  30  Pac.  352  (right  of  wife  to 
sue  after  expiration  of  one  year,  under 
§  1508  of  Mill's  Am.  Stat.).  In  an  action 
by  a  mother  to  recover  for  the  death  of  her 
sons,  under  this  statute  allowing  such  an 
action  to  the  heirs  of  the  deceased,  person, 
it  is  sufficient  to  allege  that  plaintiff  is  sole 


heir  of  deceased  without  averring  that  they 
were  unmarried  or  childless.  Nor  is  it 
essential  that  plaintiflF  prove  that  she  was 
dependent  upon  decedents  for  her  support ; 
such  proof  is  unnecessary  except  where 
required  by  statute.  Brennan  v.  Mining 
Co.,  ,44  Fed.  Eep.  795. 

In  Georgia  :  Atlanta,  &c.  E.  Co.  v. 
Vennable,  65  Ga.  55;  7  Am.  &  Eng.  E. 
Cas.  35  (minor  child  may  sue  for  death  of 
father  or  mother)  ;  East  Tenn.  E.  Co.  v. 
Maloy,  77  Ga.  237  ;  31  Am.  &  Eng.  E. 
Cas.  352  (mother  living  apart  from  her 
husband  may  sue  for  death  of  her  son  who 
was  her^support)  ;  Clay -w.  Central  E.&c. 
Co.,  84  Ga.  345  (under  act  of  Oct.  1887, 
amending  code  of  1882,  §  2971,  mother_ 
cannot  sue  for  death  of  her  son  who  con- 
tributed to  her  support  unless  she  was  de- 
pendent on  him) ;  but  under  same  statute 
mother  need  not  be  wholly  dependent  on 
her  son,  Daniels  v.  Savannah,  &c.  E.  Co., 
86  Ga.  236  ;  12  S.  E.  Eep.  365  ;  Louisville, 
&G.  E.  Co.  0.  Chaffin  (Ga. ),  11  S.  E.  Rep. 
891  (temporary  administrator  is"  personal 
representative "  within  meaning  of  Ala- 
bama statute  and  may  sue  in  Georgia  there- 
under). 

In  Illinois  :  Wabash,  &c.  E.  Co.  v. 
Shaeklet,  105  111.  364 ;  12  Am.  &  Eng.  E. 
Cas.  166  (foreign  administrator  may  sue). 

In  Indiana  ;  Perry  v.  Carraichael,  95 
lud.  519;  1  Am.  &  Eng.  E,  Cas.  174 
(ad.ministrator  may  sue)  ;  CJore  v.  Mcln- 
tyre,  120  Ind.  262.  Unless  a  minor  has 
been  emancipated  his  father  cannot,  in- 
stead of  suing  for  his  death  under  §  266  of 
Rev.  Stat,  of  1881,  sue  as  minor's  admin- 
istrator under  §  284  giving  personal  repre- 
sentative the  right  to  sue.  Berry  v. 
Louisville,  &c.  R.  Co.,  128  Ind.  484  ;  28 
N.  E.  Rep.  182  ;  following  Pittsbnrgk,  &c. 
E.  Co.  V.  Vining,  27  Ind.  513.  A  guardian 
has  no  right  of  action  for  the  wrongful 
death  of  his  ward  except  to  reimburse  the 
ward's  estate  for  expenditures  which  he 
has  been  required  to  make  for  medical 
attendance,  funeral  expenses,  etc.,  the  right 
of  action  for  general  damages  being  in  the 
father  or  motherJ  Louisville,  &c.  E.  Co. 
V.  Goodykoontz,  119  Ind.  111. 

In  Kentucky :   Bruce  v.  Cincinnati  E. 
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Act  closely,  but  in  later  years  modifications  and  additions  have  been 
made  without  number,  and  no  general  rules  other  than  what  have 

ployer  to  the  next  of  kin  dependent  for 
support  on  the  deceased  employ^.  It  is 
not  necessary  under  this  that  all  the  next 
of  kin  should  be  joined.  Daley  v.  Nevr 
Jersey  Steel  &c.  Co.  (Mass.),  29  N.  £, 
Bep.  507.  Under  this  statute  an  invalid 
sister  unable  to  work  regularly  or  to 
earn  enough  even  for  her  doctor's  bills, 
who  had  received  between  thirty  and 
thirty -Ave  dollars  a  month  from  her  brother 
before  his  death,  is  dependent  on  him  and 
may  maintain  the  action.  Daley  v.  N.  J. 
Steel,  &c.  Co.  (Mass.),  29  N.  £.  Bep. 
507.  But  it  is  held  that  a  sister  is  not 
"dependent"  where  the  only  evidence 
is  her  own  testimony  that  she  was  de- 
ceased's half-sister,  that  he  came  to  see  her 
occasiondlly  and  gave  her  money  every 
other  week  with  which  to  pay  her  rent ; 
and  that  she  had  no  other  means  of  sup- 
port. Hodnett  ii.  Boston,  &c.  B.  Co. 
(Mass.  1892),  80  N.  E.  Bep.  224. 

In  Michigan  :  Bajnowski  v.  Detroit, 
&c.  B.  Co.,  74  Mich.  20  (where  damages 
for -death  of  child  are  equally  distributable 
between  father  and  mother,  the  mother 
may  qualify  as  administratrix  and  sue). 

In  Mississippi:  Mississippi  code  (1892), 
§  668  (same  as  §1510  of  Code  1880),  pro- 
vides that  whenever  the  death  of  any 
person  shall  be  caused  by  a  wrongful  act 
or  omission  under  such  circumstances  that 
the  deceased  might  have  maintained  an 
action  for  damages  had  death  not  ensued, 
"  and  such  deceased  person  shall  have  left 
a  widow  or  children,  or  both,  or  husband, 
or  father  or  mother,  the  person  or  corpora- 
tion that  would  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  in  damages 
notwithstanding  the  death  ;  and  the  ac- 
tion may  be  brought  in  the  name  of  the 
widow  for  the  death  of  her  husband,  or  by 
the  husband  for  the  death  of  his  wife,  or 
by  the  parent  for  the  death  of  a  child,  or 
in  the  name  of  the  child  for  the  death  of 
an  only  parent ;  the  damages  to  be  for  the 
use  of  such  widow,  husband,  or  child,  ex- 
cept that  in  case  a  widow  should  have 
children  the  damages  shall  be  distributed 
as  personal  property  of  the  husband.  In 
every  such  action  the  jury  shall  give  such 
damages  as  shall  be  fair  and  just,  with 


Co.,  83  Ky.  174  (personal  representative 
is  proper  party  when  suing  under  laws  of 
Tenu.);  Jordan  v.  Railway  Co.,  89  Ky.  40j 
11 S.  W.  Rep.  1018;  followed  in  Louisville, 
&o.  R.  Co.  V.  Meriwether  (Ky.),  12  S.  W. 
Rep.  935,  Baker  v.  Louisville,  &c.  B.  Co. 
(Ky.),  17  S.  W.  Bep.  191,  and  Ciucinuatij 
&c.  R.  Co.  V.  Adam  (Ky.),  13  S.  W.  Rep. 
428,  hold  that  right  of  action  given  Gen. 
Sts.  c.  57,  §  3,  is  limited  to  the  widow  and 
children  of  deceased  or  to  administrator 
for  their  benefit,  therefore  when  there  is 
neither  a  widow  nor  children  no  right  of 
action  exists  ;  the  statute  provides  that 
the  "  widow,  heir,  or  peraonal  representa- 
tive "  may  sue  for  punitive  damages ;  the 
word  "  heir  "  as  used  means  "  child  "  and 
does  not  include  parents  or  collateral  rela- 
tives, Henning  v.  Louisville  Leather  Co. 
(Ky.),  12  S.  W.  Bep.  550  ;  Louisville,  &c. 
B.  Co.  V.  Coppage  (Ky.),  13  S.  W.  Bep. 
1086.  Kentneky  Cent.  R,  Co.  ti.  Mc- 
Ginty  (Ky.),  14  8.  W.  Rep.  601  (father 
cannot  sue  for  death  of  son  by  "wilful 
neglect "  of  railroad  company) ;  Marvin  v. 
Maysville  St.  B.  &c.  Co.,  49  Fed.  Bep. 
436  (Kentucky  statute  not  confined  to  dece- 
dents who  were  citizens  or  residents  of 
Kentucky,  nor  to  personal  representatives 
appointed  there) ;  Givens  v.  Kentucky  Cent. 
R.Co.,  89  Ky.  281  (personal  representative 
may  sue  under  §  1,  ch.  57  of  Gen'l  Stat.). 
In  Louisiana  ;  Hamilton  »  .  Morgan's 
S.  S.  Co.,  42  Lai.  An.  824  ;  8  So.  Rep.  586 
(infant  child  killed,  right  of  action  accrues 
and  survives  to  its  parents  ;  but  no  right 
to  punitive  damages  survives).  The  action 
for  death  of  a  husband  and  father  is  prop- 
erly brought  by  the  widow  individually  as 
tutrix  of  her  infant  son.  Both  have  an 
equal  interest  in  the  same  cause  of  action 
by  inheritance.  Cnrley  v.  Illinois  Cent. 
R.  Co.,  40  La.  An.  810  ;  6  So.  Rep.  103. 

In  Massachusetts :  The  administrator 
cannot  sue  under  Mass.  St.  1883,  c.  248, 
since  the  employer's  liability  act ;  sinde  the 
right  of  action  is  conferred  on  the  widow 
or  next  of  kin,  and  only  one  action  can  be 
maintained  for  the  same  death.  Dacey  v. 
Old  Colony  R.  Co.,  153  Mass,  112  ;  26  N. 
E.  Rep.  487.  The  statutes  1887,  c.  ?70, 
§  2,  gives  a  right  of  action  against  an  em- 
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been  presented  can  be  formulated' that  could  prove  of  any  value.    A 
mere  citation  of  the  cases  in  which  the  various  State  statutes  have 


reference  to  the  injury  resulting  from  such 
death  to  the  person  suing ;  but  every  such 
actiou  shall  be  brought,  within  one  year 
after  the  death  of  such  deceased  person." 
This  action  is  entirely  distinct  from  th&t 
allowed  by  the  executor  or  personal  repre- 
sentative under  §§  2078,  2079  of  Code  of 
1880  (See  Code  of  1892).  Vicksburg, 
&o.  R.  Co.  v.  PhUlips,  64  Miss.  693  ;  30 
Am.  &  Eng.  R.  Cas.  587.  When  the  suit 
is  brought  by  the  widow  for  the  death  of  a 
husband  and  father  she  can  compromise 
the  suit  and  thereby  bind  her  children. 
Natchez  Cotton  Mills  v.  Mullins,  67  Miss. 
672. 

In  Missouri  :  Rev.  Stat.  Mo.  1879, 
§  2121,  provides  that  the  suit  may  be 
brought  by  the  wife,  or  "if  she  fails  to  sue 
within  six  months  after  such  death,  then 
by  the  minor  children  of  such  deceased." 
Under  this  the  right  of  the  wife  to  sue 
after  the  expiration  of  six  months  is  con- 
ditional, and  her  complaint  must  aver  that 
there  are  no  minor  children.  Barker  v. ' 
Hannihal,  &c.  R.  Co.,  91  Mo.  86  ;  14  S. 
"W.  Rep.  280.  The  Rev.  Stat.  1889, 
§  4423,  provides  that  if  deceased  be  a 
minor  and  unmarried  the  action  may  be 
brought  and  recovery  had  by  "  the  father 
and  mother  who  may  join  in  the  suit  and 
each  shall  have  an  equal  interest  in  the 
judgment,  or,  if  either  of  them  be  dead, 
then  by  the  survivor."  Where  both  sue 
for  the  death  of  their  minor  son,  and  one 
of  them  dies  before  judgment,  the  entire 
right  of  action  survives  to  the  other,  and 
the  suit  may,  be  continued  in  his  or  her 
name  alone  for  the  full  amount  of  the  re- 
coveiy  authorized  by  law.  Tobin  v.  Mis- 
souri, Pac.  R.  Co.  (Mo.),  18  S.  W. 
Rep.  996.  But  this  statute  extends  only 
to  natural  born  legitimate  children,  and  a 
mother  cannot  sue  for  the  death  of  her 
bastard  sou.  Marshall  ?'.  Wabash  R.  Co., 
46  Fed.  Rep.  269. 

In  New  York,  an  administrator  ap- 
pointed in  that  State  may  maintain  the 
action  without  showing  that  there  has 
been  any  administration  in  the  foreign 
country  where  the  death  occurred.  Gur- 
ney  v.  .Grand  Trunk  R.  Co.,  59  Hun 
'  (N.  Y.),  625. 


Under  Pub.  St.  of  Rhode  Island,  o.  204, 
§  20,  providing  that  damages  for  an  in- 
jury causing  death  may  be  recovered  by 
action  "  for  the  use  of  the  husband,  widow, 
children,  or  next  of  kin  "  in  like  manner 
as  provided  in  previous  sections,  the  father 
cannot  maintain  an  action  for  death  of  his 
son  as  next  of  kin.  Goodwin  v.  Nioker- 
son  (R.  I.),  23  Atl.  Rep.-12. 

Gen.  St.  of  South  Carolina,  §  2183,  ex- 
cluding a  riglit  of  action  by  an  administra- 
tor where  deceased  before  his  death  had 
recovered  a  final  judgment  for  the  injury, 
does  not  imply  that  the  administrator  may 
maintain  the  action  in  every  other  case  ; 
it  was  only  intended  to  prevent  a  double 
remedy,  in  any  case.  Price  K.Richmond, 
&e.  R.  Co.,  33  S.  C.  556  ;  12  S.  E.  Rep. 
413. 

Code  of  Tennessee  (1884),  §  3130,  pro- 
vides that  the  right  of  action  of  any  person 
who  dies  from  injuries  received  from  a 
wrongdoer  shall  not  be  extinguished  by 
his  death,  "  but  Shall  pass  to  his  widow,  i 
and  in  case  there  is  no  widow,  to  his  chil- 
dren, or  to  his  personal  representative  for 
the  benefit  of  his,  widow  or  next  of  kin, 
free  from  the  claims  of  creditors."  §  3131 
provides  that  the  action  may  be  instituted 
by  the  personal  representative  of  the  de- 
ceased ;  but  if  he  decline  it,  the  widow 
and  children  may,  without  representative's 
consent,  use  his  name  in  bringing  the 
suit.  By  §  3132,  "the  action  may  also  be 
instituted  by  the  widow  in  her  own  name, 
or  if  there  be  no  widow,  by  the  children. " 
Before  the  passage  of  §  3132,  the  action 
could  only  he  in  the  name  of  deceased's 
personal  representative.  Trafford  v.  Adams 
Exp.  Co.,  8  Lea  (Tenn.),  99  ;  Flatley  w. 
M.,  &c.  R.  Co.,  9  Heisk.  (Tenn.)  230  ; 
Bledsoe  v.  Stokes,  1  Baxt.  (Tenn.)  314. 

"Where  the  widow  elects  not  to  sue,  the 
administrator  may  sue  for  the  benefit  o{ 
her  and  her  children  ;  if  the  widow  makes 
no  objection  to  the  suit  by  administrator, 
it  does  not  lie  in  the  defendant's  power  to 
do  so.  Webb  v.  Railway  Co.,  88  Tenn. 
119. 

In  Texas :  Houston,  &c.  R,  Co.  v. 
Baker,  57  Tex.  419 ;  11  Am.  &  Eng.  R. 
Cas.  667  (when  father  alone  may  recover 
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been  construed  is  therefore  furnished.  It  should  be  observed  that 
the  right  of  action,  being  entirely  statutory,  can  only  be  available  to 
the  party  who  by  the  statute  is  authorized  to  maintain  it.  If  such 
person  is  the  executor  or  administrator,  it  cannot  be  brought  by  the 
beneficiaries ;  ^  and  conversely,  if  the  persons  authorized  to  sue  are 
those  who  are  entitled  to  the  benefit  of  the  action,  it  cannot  be 
brought  by  the  executor  'or  administrator.^  Whete  the  statute  con- 
fers the  right  of  action  on  the  "  personal  representative,"  this  term 
means  the  executor  or  administrator,  and  the  widow,  although 
deceased  left  no  children,  and  she  was  the  sole  beneficiary  of  the 
amount  recoverable,  could  not  sue  in  her  own  name.*  Any  other 
construction  might  subject  the  defendant  to  two  separate  and  dis- 
tinct actions  for  the  same  offence,  and  authorize  a  double  recovery. 


for  death  of  son  after  death  of  wife)  ;  In- 
ternational, &c.  E.  Co.  Vi  Kuehn,  70  Tex. 
582;  36  Am.  &  Eng.  B.'Cas.  421  (husband 
of  mother  of  infant  plaintiffs  has  no  in- 
terest in  a  suit  by  them  for  their  father's 
death,  and  may  act  in  the  suit  as  their 
next  friend)  ;  Missouri  Pac.  B.  po.  v. 
Henry,  75  Tex.  220  ;  12  S.  W.  Eep.  828 
(wife  may  sue  for  death  of  her  son  without 
joining  her  husband,  he  having  practically 
deserted  her);  Nelson  v.  Galveston,  &o. 
R.  Co.,  78  Tex.  621 ;  14  S.  W.  Rep.  1021 
(a  posthumous  child  may  recover  for 
father's  death) ;  St.  Louis,  &c.  R.  Co.  v. 
Johnston,  78  Tex.  536;  15  S.  W.  Rep.  104 
(a  married  daughter  and  a  son  nearly  of 
age,  neither  of  whom  wer?  supported  by 
their  father,  cannot  sue  for  his  death)  ; 
Texas,  &o.  R.  Co.  v.  Robertson,  82  Tex. 
657;  17  S.  W.  Rep.  1041  (posthumous 
child  is  a  "surviving child,"  and  may  sue 
for  his  father's  death)  ;  Texas,  &c.  R. 
Co.  V.  Hall  (Tex.),  19  S.  W.  Rep.  121 
(father  and  mother  may  join  in  suit  for 
death  of  their  child)  ;  Paschal  v.  Owen,  77 
Tex.  583  (righ,t  of  widow  where  deceased 
left  children).  The  right  to  recover 
exemplary  damages  is  confined  strictly  to 
the  class  of  persons  described  in  the  Con- 
stitution, namely,  the  surviving  husband 
or  wife  or  heirs  of  the  body  of  deceased, 
and  not  to  his  parent.  A  parent  (o  re- 
cover any  damages  at  all  must  have  a 


reasonable  expectation  of  a  benefit  which 
he  would  have  enjoyed  from  deceased  had 
death  not  occurred,  and  in  the  absence  of 
any  legal  right  to  his  son's  services,  as 
where  son  is  of  age,  this  expectation  would 
depend  upon  son's  ability  and  inclination 
to  help  his  parent.  Winut  v.  International, 
&c.  R.  'Co.,  74  Tex.  32;  International, 
&c.  E.  Co.  V.  Kindred,  57  Tex.  498  ;  Dal- 
las, &c.  E.  Co.  V.  Spicker,  61  Tex.  429. 
Under  Rev.  St.  Tex.,  art.  2899,  giving  a 
right  of  action  for  an  injury  causing  death, 
a  liability  for  the  acts  of  servants  or  agents 
is  confined  to  common  carriers  ;  other  per- 
sons being  liable  only  for  their  own  acts. 
Asher  v.  Cabell,  60  Fed.  Rep.  818  ;  follow- 
ing Hendrick  v..  Walton,  69  Tex.  192  ; 
6  S.  W.  Rep.  749. 

In  Washington  :  Graetz  v.  McKenzie, 
3  Wash.  St.  194  ;  28  Pac.  Rep.  331  (§§  8 
and  717  of  Code  totally  repugnant ;  on 
reference  to  the  law  as  it  stood  when  code 
was  enacted,  §  8  was  declared  to  have  been 
enacted  subsequently, to  §  717,  and  it  (§  8) 
is  therefore  the  law)  ;  Northern  Pac.  R. 
Co.  I).  Ellison,  3  Wash.  St.  225  ;  28  Pac. 
333  (same). 

1  Tiffany  on  Death,  etc.,  §  116  ;  Davis 
V.  St.  Louis,  &c.  R.  Co.,  53  Ark.  117. 

2  Miller  v.  Southwestern  R.  Co.,  65 
Ga.  143  ;  Gibbs  u.  Hannibal,  82  Mo.  143. 

»  Hagan  v.  Kean,  8  Dill.  (U.  S.)  124 ; 
Chicago  V.  Mayor,  18  111.  S49. 
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Injuries  to  Live  Stock. 


Sec.  417.  Company  not  liable  for,  when. 

418.  Contributory  Negligence. 

419.  Cattle  straying  upon  a  High- 

way. 


Sec.  420.  Private  Crossings,.  Gates,  Bars, 

/  etc. 

421.  Statutory  Duty  to  Fence. 

422.  Evidence:  Burden  pf  Proof. 
423. 


Sec.  417.  Company  not  Liable  for,  when.  —  A  railway  company,  at 
the  common  law,  is  under  no  other  or  different  obligation  respecting 
the  premises  occupied  by  it  than  any  other  owner  or  occupant  ..of 
real  estate,^  and,  unless  so  required  by  statute,  it  is  under  no  obliga- 
tion to  fence  its  track;  and  as  the  owner  of  adjoining  lands  is  bound 
to  restrain  his  cattle,  it  is  not  liable  for  cattle  killed  or  injured  upon 
its  track,  simply  because  it  had  omitted  to  erect  fences  or  other  bar- 
riers to  prevent  them  from  getting  there ;  ^  and,  consequently,  in  such 


1  Hurd  V.  Rutland,  &c.  R.  E.  Co.,  25 
Vt.  116  ;  N.  Y.  &  Erie  R.  R._Co.  v.  Skin- 
ner, 19  Penn.  St.  228  ;  Mun'ger  ».  Tona- 
wanda  R.  R.  Co.,  4  N.  Y.  349. 

2  Chapin  v.  Sullivan  R.  R.  Co.,  39 
N.  H.  53  ;  Hurd  v.  Rutland,  &c.  R.  R. 
Co.,  ante;  Williams  v.  Michigan,  &c. 
E.  R.  Co.,  2  Mich.  259  ;  Northeastern 
R.  Tji.  Co.  V.  Sineath,  8  Rich.  (S.  C.)  185; 
Alton,  &c.  R.  R.  Co.  v.  Baugh,  14  111. 
211 ;  Perkins  v.  Eastern  R.  R.  Co.,  29 
Me.  307  ;  Morse  «.  Rutland,  &c.  R.  R.  Co., 
27  Vt.  49  ;  Jackson  v.  Rutland,  &c.  R.  R. 
Co.,  25  Vt.  150 ;  Vandegrift  v.  Delaware 
R.  R.  Co.,  2  Houst.  (Del.)  287 ;  Locke  v. 
St.  Paul,  &c.  t.  R.  Co.,  15  Minn.  350  ; 
Indianapolis,  &c.  R.  R.  Co.  v.  Barter,  38 
Ind.  557  ;  Williams  v.  New  Albany,  &c. 
R.  R.  Co.,  5  Ind.  Ill  ;  Indianapolis,  &c. 
R.  R.  Co.  V.  McClure,  26  Ind.  370  ;  In- 
dianapolis,'&c.  R.  R.  Co.  V.  Kinney,  8  Ind. 
402  ;  Stuoke  v.  Milwaukee,  &c.  R.  R.  Co,, 
9  Wis.  202  ;  Henry  v.  Dubuque,  &c.  R.  R. 
Co.,  2  Iowa,  288.  In  Hook  v.  Worces- 
ter, &c.  R.  R.  Co.,  58  N.  H.  251,  a  rail- 
way company  was  held  not  to  be  liable 


for  injuries  to  stock  coming  on  the  track 
through  a  gate  left  openby  the  land-owner, 
the  company  not  being  rat  fault,  So,  in 
Wisconsin  a  similar  rule  was  adopted  un- 
der a  similar  state  of  facts.  Richardson 
V.  Chicago,  fcc.  'E.  R.  Co.,  56  Wis.  347. 
Biut  where  gates  or  bars  are  left  open  by 
the  negligence  of  the  company's  servants, 
or  agents,  it  is  liable  for  injuries  to  cattle 
escaping  upon  its  track  by  reason  thereof, 
even  though  the  cattle  do  not  belong  to 
the  owner  of  the  land.  Thus,  in  Spinner 
V.  N.  Y.  Central  R.  R.  Co.,  67  N.  Y.  153, 
affirmed,  6  Hun  (N.  Y.),  600,  it  appeared 
that  the  plaintiff's  cattle  escaped  from  his 
enclosure  in  the  night  through  the  plain- 
tiff's fence  which  had  in  some  way  been 
broken  down,  and  passed  through  it  to  the 
highway,  and  thence  throngh  a  gate 
erected  between  the  highway  and  the  de- 
fendant's tracks,  but  which  had  been  left 
open  by  the  defendant's  servants,  and 
some  of  them  were  killed  and  others  in- 
jured by  one  of  the  defendant's  engines 
run  over  the  road.  The  court  held  that 
where  a  gate  is  put  in  a  ftnoe,  erected  by 
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cases  a  railroad  company  is  only  liable  for  injuries  to  cattle  upon  its 
track  which  result  from  its  negligence.^  Indeed,  where  a  statutory 
duty  to  fence  is  not  imposed  upon  the  company,  cattle  straying  upon 
the  track  are  trespassers,  and  the  owner  of  them  is  liable  to  the  com- 
pany for  any  injury  to  its  trains  or  other  property  by  reason  of  such 
trespass.^    The  right  of  the  company  to  the  exclusive  use  of  its 


a  railroad  company  in  pursuance  of  the 
provisions  of  the  general  railroad  act,  for 
the  convenience  of  thei  owners  of  the  ad- 
joining land,  and  fsuch  gate  is  continually 
left  open  by  the  agents  or  servants  of  the 
company,  or  by  those  doing  business  with 
it,  the  fence  is  not  maintained  within  the 
true  intent  and  meaning  of  the  statute,  and 
the  company  is  liable  for  any  injury  oc- 
casioned thereby.  And  that  the  mere  fact 
that  cattle  ate  found  upon  the  track  with- 
out evidence  of  any  right  or  authority 
from  the  company  does  not,  of  itself, 
establish  negligence  on  the  part  of  the 
owner  of  the  cattle. 

1  Turner  v.  St.  Louis,  &c.  E.  R.  Co., 
76  Mo.  261 ;  Little  Rock,  &c.  K.  E.  Co.  v. 
Henson,  39'  Ark.  413  ;  Orange'^  &c.  R.  R. 

,  Go.  V.  Miles,  76  Va.  773 ;  Missouri,  &o. 
R.  R.  Co.  V.  Wilson,  28  Kan.  637.  The 
owner  of  cattle,  at  the  common  law,  is 
bound  to  keep  them  in.    Baltimore,  &c. 

.  R.  R.  Co.  V.  Lambom,  12  Md.  267;  Locke 
V.  St.  Paul,  &o.  R.  R.  Co.,  15  Minn.  850; 
Vicksburgh,  &o.  R.  R.  Co.  v.  Patton, 
31  Miss. '  168  ;  Gorman  v.  Pacific  R.  R. 
Co.,  26  Mo.  441 ;  Tickers  v.  Pacific  R.  R. 
Co.,  42  Mo.  193  ;  McPheeters  v.  Pacific 
B.  R.  Co.,  45  Mo.  22,  Cattle  are  regarded 
as  free  commoners  in  Kansas.  Union  Pacific 
B.  E.  Co.,  6  Kan.  168.  In  Michigan 
and  some  other  States  they  may  be  so 
by  vote  of  the  town.  Williams  v.  Michi- 
gan, &c.  R.  B.  Co.,  2  Mich.  269 ;  Ohio, 
Cleveland,  &c.  R.  B.  Co.  v.  Elliott,  4  Ohio 
St.  474;  Cranstone.  Cincinnati,  &c.  R.  R. 
Co.,  1  Hardy  (Ohio),  193  ;  Murry  v.  So. 
Carolina  R.  R.  Co.,  10  Rich.  (S.  0. ) 
227.  And  while  it  is  not  negligence  per 
se  for  the  owners  of  cattle  to  permit  them 
to  run  at  large,  yet  a  railway  company  is 
not  liable  for  injuries  inflicted  upon  them 
unless  negligence  is  fairly  imputable  to  it. 
In  Illinois  —  Chicago,  &c.  R.  R.  Co.  v. 
Cuffman,  88  111.  424 ;  Toledo,  &c.  R.  R. 
Co.  t).  Furgusson,  42  111,  449  —  and  Iowa 


—  Alger  •!;.  Mississippi,  &c.  E.  K.  Co.,  21 
Iowa,  374  —  cattle  are  permitted  to  run, 
upon  tlie  ground  that  there  is  no  law 
against  it.  See  also  Macqn,  &c.  B.  B.  Co.  v. 
!  Baher,  42  Ga.  300;  Macon,  &c.  R.  R.  Co.  v. 
Lester,  80  Ga.  911.  In  several  of  the  States, 
however,  especially  the  Eastern  States,  the' 
common-law  rule  prevails,  and  Ihe  owner 
of  cattle  must  restrain  them;  and  the  fact 
that  they  are  at  large  being  prima  fade 
evidence  that  they  are  so  with  his  permis- 
sion, is  prima  faeie  evidence  of  negligence 
on  his  part.  Munger  v.  Tonawanda  B.  B. 
Co.,  4  N.  Y.  349  ;  5  Den.  (N.  Y.)  255  ; 
Indianapolis,  &c.  B.  B.  Co.  v.  Harter,  38 
Ind.  557  ;  Louisville,  &c.  R.  E.  Co.  v. 
Milton,  14  B.  Mon.  (Ky.)  75  j  Perkins  u. 
Eastern  B.  B.  Co.,  29  Me,  307  ;  Price  v. 
New  Jersey  B.  B.  Co.,  31  N.  J.  L.  229  ; 
32  id.  19 ;  Vandegrift  v.  Eediker,  22  N. 
J,  L.  185  ;  Korth  Penn.  R.  E.  Co.  v.  Reh- 
man,  49  Penn.  St,  101  ;  Chicago,  Ac. 
B.  B,  Co.  V.  Gosfl,  17  Wis.  428.  This  was 
formerly  the  rule  in  Illinois,  Illinois  Cen- 
tral B.  R,  Co,  V.  Phelps,  29  111.  447.  In 
some  of  the  States  it  is  held  that  a  railway 
company,  in  the  absence  of  negligence,  is 
not  liable  even  though  cattle  escape  upon 
the  track  from  a  well-fenced  field.  North 
Penn.  R.  R.  Co.  i).  Behman,  ante. 

2  Eames  v.  Salem,  &c.  B.  B.  Co.,  98 
Mass.  560.  In  Annapolis,  &c.  E.  E.  Co. 
1).  Baldwin,  60  Md.  — ,  where  the  com- 
pany's cars  were  thrown  off  the  track  by  a 
collision  with  the  defendant's  ox,  which 
was  at  the  time  on  the  track,  through  the 
negligence  of  the  owner,  the  railway  com- 
pany not  being  at  fault,  it  was  held  that 
the  defendant  was  liable.  See  also,  to  the 
same  effect,  Drake  v.  Pittsburgh,  &c.  R.  E. 
Co.,  51  Penn.  St.  240  ;  Housatonic,  &c. 
E.  E.  Co.  V.  Knowles,  80  Conn.  318  ; 
N.  Y.  &  Erie  R.  B,  Co,  v.  Skinner,  19 
Penn,  St,  298  ;  Northeastern  B,  R,  Co, 
V.  Sineath,  8  Eich.  (S,.  C)  185  ;  Sinram 
V.  Pittsburgh,  &o.  B.  B.  Co.,  28  Ind.  244; 
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'  grounds  and  tracks  is  well  established,  and  is  essential  to  the  safe  and 
proper  conduct  of  its  business ;  and,  where  the  common-law  obliga,tion 
of  owners  to  keep  their  stock  enclosed  still  exists,  it  is  under  no  obliga- 
tion to  keep  up  a  lookout  for  cattle  trespassing  upon  its  track,  so  far  as 
the  rights  of  the  owners  of  the  cattle  are  concerned,  and  is  liable  for 


Hannibal^  &c.  R.  R.  Co.  i).  Kenney,  41 
Mo.  272.  In  the  Maryland  case  cited  mite, 
Robinson,  J.,  said  ;  "The  English  decis- 
ions in  actions  of  negligence  fully  sustain, 
we  think,  this  view.'  In  Child  v,  Hearn,  L. 
R.  9  Exch.  176,  the  plaintiff,  in  the  em- 
ployment of  a  railroad  company,  was  re- 
turning from  his  work  along  the  line  upon 
a  trolley  propelled  by  hand,  and  ran  over 
the  defeiidant's  pigs,  which  had  escaped 
from  the  defendant's  land;  the  trolley  was 
upset  and  the  plaintiff  injured.  In  an 
action  of  damages  by  the  plaintiff  against 
the  owner  of  the  pigs,  it  was  held  the 
owner  was  not  liable,  because  the  proof 
showed  that  the  pigs  escaped  through  a 
defect  in  the  fence,  which  belonged  to  the 
company,  and  which  it  was  the  duty  of 
the  company  to  keep  in  repair.  The  lia- 
bility'  of  the  defendant  was  not,  however, 
questioned,  if  the  pigs  had  in  fact  escaped 
from  his  lane  through  his  negligence.  So 
in  Lee  v.  Riley,  18  C.  B.  (n.  s.)  722, 
where  the  plaintiff's  mare  strayed  into  an 
adjoining  close  through  defect  in  a  fence 
which  it  was  the  duty  of  the  defendant  to 
keep  in  repair,  and  while  there  kicked  and 
injured  the  plaintiff's  horse,  it  was  held 
the  defendant  was  liable.  And  in  Powell 
V.  Salisbury,  2  Y.  &  J.  391,  where  the 
plaintiff's  horse  escaped  into  the  defend- 
ant's close  through  a  defective  fence  which 
it  was  the  duty  of  the  defendant  to  keep 
in  repair,  and  was  killed  by  the  falling  of 
a  haystack,  it  was  held,  even  in  such  a' 
case  as  that,  the  damage  was  not  too  re- 
mote. And  then  again,  in  the  still  later 
case  of  Lawrence  v.  Jenkins,  L.  E.  8  Q.  B. 
274,  where  the  plaintiff 's  cow  escaped  upon 
the  defendant's  land,  through  a  fence  which 
the  defendant  was  bound  to  keep  in  repair, 
and  while  there  ate  the  leaves  of  a  yew- 
tree,  in  consequence  of  which  the  cow 
died,  the  defendant  was  held  liable  for  the 
damage.  In  all  these  cases  the  court  held 
the  injury  to  be  the  consequence  of  the  de- 
fendant's negligence,  and  such\  being  the 
case  he  was  liable.    The  first  count  pre- 


sents quite  a  different  question.  It  merely 
alleges  that  the  ox  was  trespassing  upon 
the  road,  and  does  not  allege  that  it  was 
trespassing  through  the  negligence  of  the 
defendant.  Every  one,  it  is  true,  is 
obliged  to  keep  his  stock  within  his  en- 
closures, and  if  they  escape  upon  the  land 
of  another,  whether  through  the  negligence 
of  the  owner  or  not,  and  tread  down  the 
grass  or  destroy  the  crops,  the  owner  is, 
in  an  action  of  trespass,  liable  for  the 
damage.  The  common  law,,  which  requires 
every  one  to  keep  his  stock  within  his  own 
bounds  at  his  peril,  is  the  law  of  this 
State.  But  this  is  not  an  action  of  tres- 
pass to  recover  for  direct  and  immediate 
injuries  resulting  from  an  estray.  It  is  an 
action  on  the  case  for  consequential  dam.- 
ages  resulting  from  the  estray.  And  to 
entitle  the  plaintiff,  in  such  an  action,  to 
consequential  damages,  he  must  allege  and 
prove  that  the  injury  was  the  result  of  the 
defendant's  negligence.  If  the  oX  escaped 
from  his  enclosures  without  the  knowledge 
and  without  any  fault  of  the  defendant, 
we  are  of  opinion  he  would  not  be  liable 
in  this  action^  for  consequential  damages. 
There  can  be  no  reason  for  extending  the 
rigorous  lule  of  the  common  law,  whipji 
holds  the  owner  liable  in  an  action  of  tres- 
pass, whether  his  cattle  escape  through 
negligence  or  not,  to  an  action  on  the  case 
by  a  railroad  company  seeking  to  recover 
consequential  damages.  It  is  the  privilege 
of  such  companies  to  invade  every  one's 
property,  and  build  and  construct  their 
road  wherever  they  may  see  fit,  and  to  do 
so  in  this  State,  without  being  obliged  to 
erect  and  maintain  fences  along  the  line. 
Even  vidth  the  best  care  cattle  will  some- 
times escape  from  enclosures,  and  to  hold 
the  owner  liable  for  consequential  damages, 
where  the  escape  is  without  his  fault  or 
negligence,  would  be  to  subject  every  one 
along  the  line  of  a  railroad  to  the  peril  of 
being  ruined,  and  ruined  too  without  any 
fault  on  his  part." 
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injuries  to  cattle  trespassing  there  only  whet  they  result  from  the 
wilful  misconduct  of  its  agents,  in  the  operation  of  its  trains.^  This 
rule  has  been  held  in  New  York  ^  Massachusetts,*  Kentucky,*  Kansas,* 
Colorado,*  Michigan,''  Indiana,^  Pennsylvania,^  New  Jersey ,1"  Ehode 
Island,"  and  Wisconsin-i^  But  where,  as  in  several  States,  the  com- 
mon-law rule  as  to  the  enclosure  of  stock  does  not  exist,  the  owner 
is  guilty  of  no  negligence  in  allowing  them  to  stray;  and  the  com- 
pany is  liable  for  injuries  to  cattle  trespassing  upon  its  tracks,  if  by 
the  exercise  of  ordinary  care  they  could  have  been  prevented.^    In 


1  Drake  v.  Philadelphia,  &c.  B.  Co., 
61  Penn.  St.  240  ;  Tower  v.  Providence, 
&c.  R.  Co.,  2  R.  I.  404;  Miinger  v.  Tona- 
wanda  K.  Co.,  4  N.  Y.  349  ;  Spinner  v. 
N.  Y.  Central  E.  Co.,  67  N.  Y.  153 ;  Cen- 
tral Branch  K.  Co.  v.  Lea,  20  Kan.  663  ; 
Missouri  Fac.  B.  Co.  v.  Dunham,  68  Tex, 
231  ;  31  Am.  &  Eng.  B.  Cas.  630  ;  Inter- 
national, &c.  B.  Co.  V,  Bocko,  64  Tex. 
151;  23  Am.  &  Eng.  B.  Cas.  226;  Balti- 
more, &c.  E.  Co.  V.  Lamhurn,  12  Md.  257j 
Price  V.  New  Jersey,  &c.  R.  Co.,  82  N.  J. 
L.  19;  Bennett  v.  Chicago,  &c.  B.  Co.,  19 
Wis.  146,;  O'Bannon  v.  Louisville,  &c.  B. 
Co.,  8  Bush  (Ky.),  848;  Jeffersonville, 
&c.  B,  Co.  V.  Underhill,  48  Ind.  889. 

2  Munger  v.  Tonawanda  E.  Co.,  4  N, 
Y.  849  ;  Bowman  v.  Troy,  &o.  B.  Co.,  37 
Barb.  (N.  Y. )  616  ;  Hanoe  v.  Cayuga, 
&o.  B.  Co.,  26  N.  Y.  428  ;  Mentges  v. 
New  York,  &c.  B.  Co.,  1  Hilt.  (N.  Y. 
C.  P.)  426 1  Clark  v.  Syracuse,  &c.  E.  Co., 
11  Barb.  (N.  Y.)  112  ;  Terry  v.  N.  Y. 
Central  E.  Co.,  22  Barb.  (N.  Y.)  674  ; 
Talmadge  v.  Rensselaer,  &c.  E.  Co.,  13 
Barb.  (N.  Y.)  493 ;  Marsh  v.  N.  Y.  & 
Erie  B.  Co.,  14  Barb.  (N.  Y.)  364. 

»  McDonnell  v.  Pittsfield,  &c.  E.  Co., 
116  Mass.  564  ;  Maynard  v.  Boston,  &c. 
E.  Co.,  115  Mass.  468.  In  this  State  it 
is  held  that  if  cattle  —  as  in  this  instance 
a  horse  —  are  put  into  a  pastnre  properly 
fenced,  but  escape  therefrom  into  a  high- 
way, and  thence  go  upon  a  railway  track 
at  a  point  at  which  the  corporation  is 
bound  to,  but  has  neglected  to,  maintain  a 
cattle-guard,  and  are  killed  or  injured  by 
a  train,  the  company  is  not  liable  unless 
there  was  reckless  or  wanton  misconduct 
on  the  part  of  those  operating  the  train. 
Darling  v.  Boston,  &c.  E.  Co.,  121  Mass. 
118.     But  see  Spinner  v.  N.  Y.  Central 


R.  Co.,  67  TS.  Y.  168  ;  Curry  v.  Chi- 
cago, &e.  E.  Co.,  43  Wis.  665,  holding 
otherwise. 

*  Louisville,  &c.  R.  Co,  v.  Ballard,  2 
Met.  (Ky.)  177;  O'Bannon  v.  Louisville, 
&c.  R.  Co.,  8  Bush  (Ky.),  848. 

'^  Central  Branch  R.  Co.  v.  Lea,  20 
Kan.  868. 

'  '  Denver,  &c.  E.  Co.  v.  Olsem,  4  Col. 
239.  The  same  rule  is  recognized,  though 
not  applied,  in  Moses  v.  Southern  Foe.  B. 
Co.,  18  Oreg.  885  ;  42  Am.  &  Eng.  R.  Cas. 
665.  ■ 

'  Williams  v.  Michigan  Central  R,  Co., 
2  Mich.  269. 

*  Jeffersonville,  &c.  R.  Co.  v.  Ballard, 
48  Ind.  889  ;  New  Albany,  &c.  B.  Co.  v. 
McNamara,  11  Ind.  643 ;  Jeffersonville, 
&e.  R.  Co  V.  Ruber,  42  Ind.  178  ;  Michi- 
gan Southern  B.  Co.  v.  Fisher,  27  Ind.  96. 

'  North  Pennsylvania  E.  Co.  v.  Beh- 
man,  49  Penn.  St.  101 ;  88  Am.  Dec. 
491 ;  New  York,  &c.  E.  Co.  v.  Skinner, 
19  Penn.  St.  298. 

10  Price  v.  New  Jersey,  &o.  E.  Co.,  82 
N.  J.  L.  19;  Vandegiift  v.  Rediker,  21  N. 
J.  L.  186. 

"  Tower  v.  Providence,  &c.  R.  Co.,  2 
B.  I.  404. 

"  Fisher  v.  Farmers'  Loan,  &c.  Co.,  21 
Wis.  73  ;  Pritchard  v.  La  Cross,  &o,  B. 
Co.,  7  Wis.  232 ;  Chicago,  &c.  E.  Co,  v. 
Blank,  17  Wis.  428. 

1'  Alabama,  &c.  E.  Co.  v,  McAlpine,  71 
Ala.  645  ;  16  Am.  &  Eng.  B.  Cas.  544  ; 
Little  Rock,  &o.  R.  Co.  o,  Finley,  87  Ark. 
562  ;  11  Am,  &  Eng.  E.  Cas.  469  ;  Isbell 
«.  New  York,  &o.  R.  Co.,  27  Conn.  893  ; 
Williams  v.  Northern  Pac.  R.  Co.,  8  Dak. 
168  ;  11  Am,  &  Eng,  R.  Cas.  421  ;  Atchi- 
son, &c.  B.  Co.  V.  Shaft,  33  Kan.  621  ; 
19  Am.  &  Eng.  R.  Cas,  629 ;  Savannah, 
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these  States,  however,  the  plaintiff  cannot  recover  without  proof  of 
negligence  on  the  part  of  the  company  ;  ^  their  rule  is  that  it  is  the 


&c.  R.  Co.  e.  Geizer,  31  Fla.  669  ;  29 
Am.  &  Eng.  E.  Cas.  274  ;  Central  R.  Co. 
V.  Hamilton,  71  Ga.  461 ;  23  Am.  &  Eng.  R. 
Ctts.  207 ;  Fossiet  v.  Morgan's  Louisiana  E. 
Co.,  1  McGloin  (La.),  349;  Louisville,  &c. 
E.  Co.  V.  Wainacott,  3  Bush  (Ky.),  149  ; 
Kentucky  Central  E.  Co.  v.  Lebus,  14  B. 
Mon.  (Ky.)  518;  Louisville,  &c.  E.  Co.  v. 
Milton,  14  B.  Mon.  (Ky.)  75;  Western 
Maryland  E.  Co.  v.  Carter,  59  Md.  306 ; 
■Watier  v.  Chicago,  &c.  E.  Co.,  31  Minii. 
91;  13  Am.  &  Eng.  K.  Cas.  582  ;  Chicago, 
&c.  E.  Co.  a.  Jones,  59  Miss.  565;  11 
Am,  &  Eng.  E.  Cas.  450;  Donovan  v.  Han- 
nibal, &c.  K,  Co.,  89  Mo.  147  ;  26  Am.  & 
Eng.  E.  Cas.  588  ;  Jones  v.  Columbia,  &c. 
E.  Co.,  20  S.  0.  249  ;  19  Am.  &  Eng.  E. 
Cas.  459  ;  Trow  v.  Vt.  Central  E.  Co.,  24 
Vt.  487.  Therefore  where  the  local  law- 
allows  cattle  to  stray,  the  company  must 
lie  responsi  ble  for  all  injuries  to  cattle  on 
its  track  which  the  exercise  of  ordinary 
care  in  the  operation  of  the  train  would 
have  prevented.  See,  in  addition  to  cases 
just  cited,  Nashville,  &c.  R.  Co.  w.  Conans, 
45  Ala.  437  ;  Mobile,  &c.  R.  Co.  v.  Ma- 
lone,  43  Ala,  391  ;  South,.  &c.  R.  Co.  v. 
Brown,  53  Ala.  647,  651  ;  McAlpine 
V.  Alabama,  &c.  B.  Co.,  75  Ala.  113 ;  22 
Am.  &  Eng.  E.  Cas.  602;  Little  Eock,  &c. 
E.  Co.  0.  Henson,  39  Ark.  413  ;  19  Am; 
■&  Eng.  E.  Cas.  440  ;  Eichmond  v.  Sacra- 
mento, &c.  E.  Co.,  18  Cal.  351 ;  Needham 
V.  San  Francisco  R.  Co.,  37  Cal.  409  ; 
Toledo,  &c.  R.  Co.  v.  McGinnis,  71  111. 
346 ;  Peoria,  &c.  E.  Co.  v.  Diigan,  11  111. 
App.  233  ;  111.  ,Ceut.  R.  Co.  v.  Middle- 
worth,  46  111.  494  ;  Indianapolis,  &c.  It.. 
Co.  ».  Caldwell,  9.  Ind.  397  ;  Pittsburgh, 
&e.'E.  Co.  V.  Stuart,  71  Ind.  500 ;  Balti- 
more, &c.  R.  Co.  V.  Mulligan,  45  Md.  486; 
Kuch  V.  Baltimore,  &o.  E.  Co.,  17  Md.  32  ; 
Vicksburg,  &c.  R.  Co.  v.  Patton,  31  Miss. 
156;  Mfcsissippi,  &o.  E.  Co.  w.  Miller,  41 
Miss.  45 ;  New  Orleans,  &c.  E.  Co.  v. 
Field,  46  Miss.  573;  Mobile  &  Ohio  B. 
Co.  V.  Hudson,  60  Miss.  572;  Natchez,  &c. 
E.  Co.  V.  McNeil,  61  Miss.  434;  19  Am.  & 


Eng.  E.  Cas.  518  ;  Witherell  v.  Milwau- 
kee, &c.  E.  Co.,  24  Minn.  410;  Locke  ». 
St.  Paul,  &c.  E.  Co.,  15  Minn.  350;  Mont- 
gomery V.  Wilmington,  &a.  E.  Co.,  ,6 
Jones's  L.  (N.  C.)  464  ;  Pippin  v.  WU- 
mington,  &c.  E.  Co.,  75  N.  C.  54 ;  Win- 
ston V.  Ealeigh,  &e.  E.  Co.,  90  N.  C.  66  ; 
19  Am.  &  Eiig.  E.  Cas.  566 ;  Cincinnati, 
&c.  R.  Co.  V.  Smith,  22  Ohio  St.  227  ; 
Kerwhacker  v,  Cleveland,  &c.  R.  Co:,  3 
Ohio  St.  172;  Cincinnati,  &e.  E.  Co.  v. 
Waterson,  4  Ohio  St.  424  ;  Brothers  a. 
Eailroad  Co.,  5  S.  C.  55  ;  Molair  v.  Port 
•Royal,  &c.  E.  Co.,  31  S.  C.  510;  38  Am. 
&  Eng.  E.  Cas.  110;  Nashville,  &c.  E.  Co. 
V.  Anthony,  1  Lea  (Tenn.),  516;  Houston, 
&c.  R.  Co.  u.  Terry,  42  Tex.  451  ;  Betlegi 
V.  Houston,  &o.  R.  Co.,  26  Tex.  604 ; 
Jackson  u.  RAtlaud,  &c.  R.  Co.,  25  Vt. 
150.  The  operation  of  a  train  with  the 
engine  behind  it  was  held  not  to  be  negli- 
gent where  a  man  was  stationed  on  the 
front  end  to  keep  watch,  and  the  traih 
was  moved  slowly.  Falconer  v.  European, 
&c.  R.  Co.,  1  Pug^ey  (N.  B.),  179. 
Where  the  distance  to  which  the  light  was 
thrown  by  the  head-light,  which  was  in 
proper  order  and  of  the  best  kind  in  use,  is 
not  shown,  but  only  that  the  engineer 
could  not  perceive  by  its  light,  at  thirty 
yards  distance,  a  young  mule'  of  the  color 
of  the  earth  about  a  culvert  in  which  it 
was  fastened,  and  could  not  stop  in  forty 
yards  distance,  and  there  is  no  evidence 
as  to  how  much  of  the  mule  was  above  the 
track,  it  is  error  to  charge  the  jury  that  it 
was  negligence  to  run  the  train  at  a  rate  of 
speed  at  which  the  engine-driver  could  not 
stop  before  reaching  the  mule  after  seeing 
it  was  on  the  track.  Whether  or  not  this 
was  negligence  was  a  question  for  the  jury, 
in  view  of  all  the  facts,  under  appropriate 
instructions  from  the  court.  Memphis, 
&c.  E.  Co.  V.  Lyon,  62  Ala.  71.  Imper- 
fect light  and  fog  at  the  time  of  killing 
stock  by  a  railroad  train  are  circumstances 
that  the  jury  may  take  into  consideration 
in  determining  negligence.    St.  Louis,  &c. 


1  Cincinnati,  &c.  R.  Co.  v.  Bartlett,  58 
Ind.  572  ;  Turner  v.  St.  Louis,  &c.  E.  Co., 
76  Mo.  ,261  ;  Eailroad  Co.  v.  McMillan,  37 
VOL.   III.  —  18 


Ohio  St.  554  ;  Eailroad  Co.  v.  Heiskell, 
38  Ohio  St.  666. 
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'  duty  of  the  engine-driver  to  keep  a  constant  and  careful  lookout  for 
stock  upon  the  track  ;  and  although  stock  be  wrongfully  there,  yet 

pend  upon  the  circumstances  and  locality. 
Peoria,  &o.  R.  Co.  v.  Miller,  11  111.  ! 
App.  375.  In  a  Tennessee  case,  it  was 
held  error  to  charge  that  if  the  train  was 
running  at  such  a  speed  that  it  could  not 
be  stopped  within  the  distance  the  head- 
light would  discover  objects  upon  the  • 
road,  the  jury  might  find  the  company 
guilty  of  recklessness,  notwithstanding  all 
the  prescribed  precautions  were  observed. 
There  is  no  law  prescribing  the  rate  6t 
speed  at  which  trains  should  run.  The 
question  of  recklessness  or  excessive  speed 
is  one  to  be  determined  by  all  the  facts 
and  circumstances  at  the  time,  and  not  by 
the  arbitrary  rule  suggested  as  to  the  dis- 
tance an  obstruction  could  be  seen  by  aid 
of  the  head-light.  Louisville,  &c.  R.  Co. 
V.  Milan,  9  Lea  (Tenn.),  223.  See  also 
Memphis,  &c.  R.  Co.  v.  Smith,  9  Heisk. 
(Tenn.)  860  ;  Louisville,  &c.  R.  Co.  ». 
Connor,  9  Heisk.  19.  An  owner  may  re- 
Sover  for  his  stock  killed  while  running  at 
large,  it  they  were  so  at  large  without  his 
fault.  Railway  Co.  u.  Howard,  40  Ohio 
Bt.  6  ;  11  Am.  &  Eng.  B.Cas.  488  ;  Mari- 
etta, &o.  B.  Co.  V.  Stephenson,  24  Ohio 
St.  58.  And  contributory  negligence  is 
not  chargeable  to  the  owner  in  letting  the 
stock  run  at  large,  when  it  breaks  out  ot 
its  pasture  without  his  fault.  Toledo, 
&o.  R.  Co.  V.  Johnston,  74  111.  83.  But- 
where  the  evidence  showed  that  the  plain- 
tiff's animal  had  strayed  upon  the  defend- 
ant's track,  and,  despite  the  slackening  ot 
the  speed  of  the  train  and  the  sounding  of 
the  whistle,  the  animal,  instead  of  step- 
ping off  the  track,  had  rnn  ahead  of  the 
train  until  it  had  jumped  into  a  bridge  on 
the  track  and  broken  its  leg,  it  was  held 
that  the  defendant  whs  not  liable.  In  this 
case  there  was  no  evidence  of  any  order  of 
the  board  of  commissioners  directing  that 
animals  might  be  permitted  to  ran  at  large. 
Pittsburgh,  &o.  R.  Co.  v.  Stuart,  71  Ind. 
500.  The  fact  that  the  cattle  injured 
were  permitted  to  run  at  large  will  not 
shield  the  company  from  the  consequences 
of  the  failure  of  its  agents  to  observe 
proper  care  and  vigilance.  Kentucky 
Central  R.  Co.  v.  Lebus,  14  Bush  (Ky.), 
518.    The  permission  of  stock  to  run  at 


R.  Co.  V.  Vincent,  36  Ark.  451.  See  also 
McMaster  w.  Montana  Union  R.  Co. 
(Mont.),  30  Pac.  Rep.  268.  The  fact  that 
the  person  in  charge  of  the  defendant's 
locomotive  was  a  fireman,  not  a  skilled 
engine-driver,  is  entirely  immaterial  in  an 
action  where  the  evidence  shows  the  col- 
lision was  not  occasioned  by  any  lack  of 
skill  on  his  part.  Culhane  v.  N.  Y.  Cen- 
tral, &c.  R.  Co.,  60  N.  Y.  183.  It  is 
the  duty  of  a  railway  company  to  provide 
a  sufficient  number  of  brakes  upon  a'  train 
to  stop  it  within  a  reasonable  time  and 
distance,  and  a  failure  to  do  so  is  negli- 
gence. Forbes  v.  Atlantic,  &c.  R.  Co.,  76 
N.  C.  454'.  But  it  has  been  held  to  be 
negligence  in  a  railway  company  to  run 
its  trains  on  a  straight  track  in  the  night- 
time, at  such  rate  of  speed  that  the  train 
cannot  be  stopped  in  the  distance  at  which 
the  engine-driver  can  see  cattle  or  other 
obstructions  on  the  track  by  the  aid  of  the 
head-light.  Memphis,  &c.  B.  Co.  v.  Lyon, 
62  Ala.  71.  This  holding  may  be  proper 
as  applied  to  passing  highway  crossings, 
but  it  seems  entirely  unreasonable  under 
other  circumstances.  So  a  railway  com- 
pany is  liable  for  damage  resulting  from 
injnry  or  killing  of  stock  by  its  train  on 
the  railway  track,  when  the  train  is  mov- 
ing at  a'greater  rate  of  speed  than  allowed 
by  law.  Houston,  &c.  R.  Co.  v.  TeiTy, 
42  Tex.  451;  Newman  v.  Vicksburg,  &c. 
R.  Co.,  64  Miss.  115  ;  8  So.  Rep.  172  ; 
Bell  •>.  Kansas  City,  &c.  R.  Co.  (Miss.), 
9  So.  Rep.  289  ;  Union  Pac.  R.  Co.  v. 
Rassmussen,  25  Neb.  810.  But  the  un- 
lawful rate  of  speed  is  not  negligence  per 
se.  Windsor  v.  Hannibal,  &c.  R.  Co.,  46 
Mo.  App.  123  ;  Louisville,  &c.  R.  Co.  v. 
Caster  (Miss. ),  5  So.  Rep.  388 ;  McConkey 
V.  Chicago,  &c.  R.  Co.,  40  Iowa,  205.  See 
also  Seawell  v.  Kaleigh,  &o.  R.  Co.,  106 
N.  C.  272 ;  Story  v.  Chicago,  &c.  R.  Co., 
79  Iowa,  402.  'Though  proof  of  it  estab- 
lishes a  prima  facie  case  for  plaintiff. 
Ohio,  &c.  R.  Co.  V.  O'Donnell,  26  111. 
App,  848.  The  rate  of  speed  and  the 
absence  of  signals  may  be  shown  as  estab- 
lishing negligence  in  the  operation  of 
the  train.  Edson  v.  Central  R.  Co.,  40 
Iowa,  47.    The  rate  of  Speed  should  de- 
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he  must  use  ordinary  care  and  diligence  to  discover  it  and  avoid 
injury  to  it,  or  the  company  will  be  liable  for  the  injury  done  to  it.^ 
And  negligence  cannot  be  inferred  from  the  mere  fact  of  killing.^ 
It  is  not  necessary  that  the  killing  should  be  shown  to  have  been 
wantonly  or  wilfully  done;*  but  it  must  appear  that  it  was  neg- 
ligently done,  which  may  be  established  by  showing  that  the  engine- 
driver  did  not  use  proper  precautions  to  avoid  accident.*  Thus, 
when  animals  are  standing  on  the  track  of  a  railway,  and  can  be  seen 
by  the  persons  running  the  train,  by  the  use  of  ordinary  care,  it  is 
their  duty  to  make  use  of  the  engine  whistle  to  drive  them  off,^  and 
to  slacken  speed  or  stop  the  train,  if  necessary,  to  avoid  injuring 
them.^    The   engine-driver  in   charge   of  a  running  train  should 


large  is  not  such  negligence  on  the  part  of 
the  owner  as  will  defeat  his  action  against 
a  railway  company  for  negligently  killing 
the  same.  Washington  v.  Baltimore,  &c. 
R.  Co.,  17  W.  Va.  190  ;  Kuhn  v.  Chicago, 
&c.  E.  Co.,  42  Iowa,  420 ;  Mohile  &  Ohio 
E.  Co.  V.  Williams,  53  Ala.  595.  If  a 
person  suffers  his  stock  to  run  loose  in  a 
field  through  which  an  unfenced  railroad 
track  passes,  he  can  only  require  such 
company  to  exercise  ordinary  care  and 
prudence  in  respect  to  protection-for  such 
stock.  Peoria,  &c.  R.  Co.  v.  Dugan,  10 
111.  App.  233. 

1  Kansas  City,  &e.  E.  Co.  v.  Watson, 
91  A!a.  483 ;  Alabama,  &c.  K.  Co.  v. 
Powers,  73  Ala.  240  ;  19  Am.  &  Eng.  E. 
Cas.  502  ;  Mobile,  &c.  R-  Co.  v.  Caldwell, 
83  Ala.  196  ;  ("  a  watchful  lookout  must 
he  steadily  maintained  ")  ;  Denver,  &c.  R. 
Co.  V.  Henderson,  10  Col.  1  ;  31  Am.  & 
Eng.  E.  Cas.  569 ;  Missouri  Pac.  R.  Co.  v. 
Gedney,  44  Kan.  329 ;  45  Am.  &  Eng.  R. 
Cas.  492  ;  Vickshurg,  &c.  R.  Co.  v.  Hart, 
61  Miss.  468;  19  Am.  &  Eng.  R.  Cas.  521  ; 
Carlton  v.  Wilmington,  &e.  R.  Co.,"104  N. 
C.  365  ;  40  Am.  &  Eng.  R.  Cas.  178  ; 
Louisville,  &c.  R.  Co.  v.  Robertson,  9 
Heisk.  (Tenn.)  276 ;  Same  v.  Connor,  9 
Heisk.  19  ;  Washington  v.  Baltimore,  &o. 
R.  Co.,  17  W.  Va.  190.  A  different  rule 
prevails  in  Arkansas,  and  it  is  held  that  no 
lookout  is  required  to  be  kept.  Kansas 
City,  &c.  K.  Co.  w.  Kirksey,  48  Ark.  366  ; 
Memphis,  &c.  E.  Co.  v.  Kerr,  52  Ark.  162  ; 
40  Am.  &  Eng.  E.  Cas.  172  ;  disapproving 
Memphis,  &c.  R.  Co.  v.  Sanders,  43  Ai-k. 
225  ;  19  Am.  &  Eng.  R.Cas.  497.    Compare 


Little  Rock,  &c.  R.  Co.  o.  Finley,  37  Ark. 
'  562. 

"  McKissock  o.  St.  Louis,  &c.  R.  Co., 
73  Mo.  456.     See  post,  §  422. 

'  Shuman  v.  Indianapolis,  &c.  R.  Co., 
11  111,  App.  472. 

*  Trout  V.  Virginia,  &c.  R.  Co.,  23 
Gratt.  (Va.)  619. 

'  A  failure  to  give  the  statutory  signals 
prescribed -for  such  cases  is  evidence  of 
negligence.  Chicago,  &c.  R.  Co.  ». 
Fenn  (Ind.  App.),  29  N.  E.  Eep.  790; 
East  Tennessee,  &c.  R.  Co.  v.  Watson,  90 
Ala.  41 ;  Southern  Kan.  R.  Co.  v.  Schmidt, 
44  Kan.  374.  But  it  devolves  'on  the 
plaintiff  to  show  that  the  failure  to  give 
the  statutory  signals  was  the  proximate 
cause  of  the  injury.  St.  Louis,  &c.  R. 
Co.  V.  Hurst,  29  111.  App.  181.  But  on 
proof  of  a  failure  by  the  company  to  give 
the  statutory  signals  plaintiff  establishes  a 
prima  facie  case,  and  is  entitled  to  a  ver- 
dict if  the  company  offers  no  evidence  in 
explanation.  Ravenscraft  v.  Missouri  Pac. 
R.  Co.,  27  Mo.  App.  617  ;  Barr  »  Hanni- 
bal, &c.  R.  Co.,  30  Mo.  App.  248  ;  Sum- 
merville  v.  Hannibal,  &c.  E.  Co.,  29  Mo. 
App.  48.  See  also  South,  &a.  R.  Co.  v. 
Rees,  82  Ala.  340. 

°  Shuman  v.  Indianapolis,  &c.  R.  Co., 
11  111.  App.  472;  Bostwick  v.  Minne- 
apolis, &c.  R.  Co.  (N.  Dak.),  51  N.  W. 
Rep.  781 ;  Rockford,  &e.  R.  Co.  r.  Raf- 
ferty,  73  111.  58  ;  Paris,  &c.  R.  Co./  v. 
Mullins,  66  III.  526 ;  South,  &o.  R.  Co. 
V.  Jones,  56  Ala.  507  ;  Jones  v.  Chicago, 
&c.  R.  Co.,  77  Wis.  585  ;,  Senate  v.  Chi- 
cago,  &c.  R.    Co.,    41    Mo.   App.   291.; 
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always  be  on  the  lookout  for  obstructions,  and  when  an  obstruction 
is  discovered,  no  matter  when  or  where,  should  promptly  resort  to 
all  means  within  his  power,  known  to  skilful  engiue-drivers,  to 
avert  the  threatened  injury  or  danger.^  But  it  is  not  always  neces- 
sary that  the  engine-driver  should  stop  the  train  or  slacken  its  speed, 
on  discovering  stock  on  the  track.  Ordinary  prudence  requires  him 
promptly  to  endeavor  to  drive  them  off  by  sounding  the  whistle ;  but 
does  not  require  him  to  stop  or  slacken  the  speed  of  the  train,  when 
he  may  reasonably  believe  that  they  will  leave  the  track  in  time,  and 
there  is  no  cause  or  reason  to  suppose  thereis  any  risk  or  danger."'^  And 
the  duty  to  stop  the  train  exists  only  when  the  erjgineer  discovers 
or  ought  to  have  discovered  the  animal  in  dangerous  proximity  to 
the  track  and  under  circumstances  indicating  that  either  it  would 
move  on  to  the  track  or  be  injured  if  it  remained  where  it  was.* 


Mobile,  &0.  R.  Co.  v.  Ladd,  92  Ala.  287  ; 
Missouri  Pac.  K.  Co.  v.  Wilson,  28  Kan. 
637.  Therefore  the  company  is  liable 
where  it  appears  that  the  mule  which  was 
killed  was  one  hundred  yards  ahead  of  the 
train  when  first  seen,  and  that  he  ran  three 
hundred  yards  before  he  was  overtaken, 
the  speed  of  the  train  being  not  more  than 
twepty-two  miles  an  hour.  Such  facts 
clearly  contradict  the  evidence  of  the 
engineer  that  he  used  due  care.  Mobile, 
&c.  R,  Co.  V,  Guun,  68  Miss.  366.  It  is 
not  sufficient  in  such  cases  merely  to  sound 
the  whistle  in  order  to  frigiiten  the  animal 
off  the  track.  East  Tennessee,  &c.  B.  Co. 
V.  Bumey,  8S  Ga.  635.  But  in  some  of 
the  States  it  is  held  that  the  company  is 
under  no  obligation  to  stop  or  even  slacken 
the  speed  of  its  trains,  where  cattle  are  un- 
lawfully on  the  track.  Durham  v.  Wil- 
.mington,  &c.  R.  Co.,  82  N.  C.  252  ; 
Central  Ohio  R.  Co.  v.  Lawrence,  18  Ohio 
St.  66 ;  Bemis  v.  Conn.  &  Pass.  River  B. 
Co.,  42  Vt.  375  ;  Raiford  v.  Mississippi, 
&o.  B.  Co.,  43  Miss.  233  ;  Price  v.  N'ew 
Jersey,  &o.  R.  Co,,  31  N.  J.  L.  229  ; 
Locke  V.  St.  Paul,  &c.  U.  Co.,  15  Minn. 
860 ;  New  Orleans,  &e.  B.  Co.  v.  Field, 
46  Miss.  673. 

1  South,  &o.  R.  Co.  V.  'Williams,  66 
Ala.  74.  The  employes  in  charge  of  the 
train  are,  it  is  held,  as  much  bound  to 
exercise  ordinary  care  to  discover  stock  on 
the  track  in  time  to  avoid  a  collision,  as  to 
prevent  the  collision  after  the  stock  has 


been  discovered.  Layne  v,  Ohio  Biver  B. 
Co.,  35  W.  Va.  488 ;  Kansas  City,  &c.  R. 
Co.  V.  Watson,  91  Ala.  483.  But  while 
the  rule  of  the  text  is  unquestionably 
correct,  there  is  no  error  in  refusing  to 
instruct  the  jury  that  such  is  the  com- 
pany's duty  where  it  appears  that  the 
a,nimal  ran  from  behind  nn  obstruction 
and  on  to  the  track  only  forty  feet  in 
front  of  the  engine  while  it  was  running 
rapidly.  In  such  cases  a  verdict  should 
be  directed  for  the  defendant.  Savannah, 
&c.  R.  Co.  0.  Jaryis  (Ala.),  10  So.  Bep. 
323;  Alabama,  &c.  R.  Co.  v.  Moody,  90 
Ala.  46  ;  Yazoo,  &o.  R.  Co.  v.  Smith 
(Miss.),  8  So.  Rep.  608.  It  is  not  negli- 
gent in  the  company  to  leave  a  train  of 
freight  cars  standing  on  a  siding  near  a 
crossing,  the  crossing  itself  remaining  un- 
obstructed ;  and  where  the  animal  came 
suddenly  on  the  track  in  front  of  a  rapidly 
approaching  train  and  was  killed,  the 
company  cannot  be  held  liable  merely  on 
ground  that  but  for  the  train  of  standing 
cars  the  animal  could  have  been  seen  in 
time  to  avoid  the  injury,  Hyer  v.  Cham- 
berlain, 46  Fed.  Rep.  341.  An  engineer 
has  no  right  to  take  the  chances  of  the 
animal's  leaving  the  track  where  he  has  an 
opportunity  of  easily  avoiding  ^11  possi- 
bility of  an  injury.  Elmsley  v.  Georgia 
Pac.  R.  Co.  (Miss;),  10  So.  Rep.  41. 

"  Little  Rock,  &c.  E.  Co.  v.  Trotter, 
87  Ark.  598. 

'  East  Tenn.,   &c.  R.  Co.  a.  Baylisa, 
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The  company  is  never  authorized  to  diminish  the  speed  of  its  trains, 
however,  in  order  to  avoid  injury  to  cattle  on  the  track,  if  by  so 
doing  it  augments  the  danger  to  passengers.  There  is  no  such  thing 
as  a  reasonable  increase  of  danger  to  passengers.  Their  safety  must 
always  be  a  paramount  consideration.^ 

The  observance  of  the  statutory  requirements  will  not  excuse  fram 
liability,  if,  in  other  respects,  the  company  or  its  employes  neglected 
those  precautions  which  ordinary  prudence  suggests  as  necessary  to 
avoid  casualties.^  To  run  a  train  composed  of  six  or  eight  cars  with- 
out a  brakeman  is  gross  negligence ;  and  where  such  a  train  is  in 
motion,  and  there  is  apparent  danger,  such  as  to  induce  the  engine- 
driver  to  whistle  for  putting  on  the  brakes,  and  there  is  a  brakeman 
on  the  train,  and  he  fails  to  apply  the  brakes,  this  implies  gross  neg- 
ligence.^ But  a  railway  company  is  not  chargeable  with  negligence 
in  injuring  live  stock  on  its  track,  unless  it  be  shown  that,  after  the 


77  Ala.  429  ^Alahama  rule  declared)  ; 
Western  E.  Co.  v.  Listnick,  85  Ala.  352  ; 
Western  K.  Co.  v.  Layams,  80  Ala.  453 ; 
40  Am.  &  Eng.  K.  Cas.  177,  n.;  Little 
Book,  &c.  R.  Co.  V.  Holland,  40  Ark. 
336 ;  19  Am.  &  Eng.  R.  Cas.  479  ;  Louis- 
ville, &o.  R.  Co.  V.  Ganotte  (Ky.),  13  Am. 
&  Eng.  R.  Cas.  519  ;  Hannibal,  &c.  R.  Co. 
V.  Young,  79  Mo.  336  ;  19  Am.  &  Eng.  E. 
Cas.  512;  Wilson  v.  Norfolk,  &c.  R. 
Co.,  90  N.  C.  69  ;  19  Am.  &  Eng.  B.  Cas. 
453  ;  Louisville,  &c.  R.  Co.  v.  Reidmond, 
11  Lea  (Tenn.),  205  ;  13  Am.  &'  Eng.  R. 
Cas.  675.  But  he  is  not  bound  to  slacken 
the  speed  of  the  "train  merely  because  he 
sees  cattle  grazing  near  the  track  not  at  a 
crossing.  St.  Louis,  &a.  R.  Co.  v.  Russell, 
39  111.  App.  443. 

1  Louisville,  &c.  R.  Co.  v.  Mariott 
(Ky.  1884),  19  Am.  &  Eng.  R.  Cas.  509 ; 
Sandham  v.  Chicago,  &c.  R.  Co.,  38  Iowa, 
88  ;  East  Tenn.,  &c.  R.  Co.  v.  Deaver,  79 
Ala.  216. 

Speed  and  punctuality  in  the  running 
of  trains,  as  well  as  the  safety  of  passengers, 
are  paramount  considerations  to  which  pri- 
vate interests  must  yield  ;  and  that  to  com- 
pel a  railway  company  to  slacken  the  speed 
of  its  trains,  or  stop  them,  whenever  an 
animal  is  seen  upon  the  track,  would  impose 
a  burden  upon  them  which  would  destroy  ' 
all  calculations  as  to  the  an'ival  of  trains, 
etc.,  and  compel  them  often  to  choose  be- 
tween pecuniaiy  loss  and  injuries  to  their 


passengers,  which  would  b^  unwise  and 
unjust.  Maynard  n.  Boston,  &c.  R.  Co., 
115  Mass.  458 ;  Louisville,,  &c.  R.  Co.  v. 
Ballard,  2  Met.  (Ky.)  177;  Needham  v. 
San  Francisco,  &c.  R.  Co.,  37  Cal.  "409. 
But  where  the  statute  has  prescribed  the 
rate  of  speed  at  which  the  train  may  run, 
if  it  is  running  in  excess  of  that  rate,  it  is 
held  liable  for  injuries  resulting  from  its 
so  running.  Maher  i'.  Atlantic,  &o.  R. 
Co.,  64  Mo.  267. 

2  South  &  North  Alabama  E.  Co.  «. 
Thompson,  62  Ala.  594. 

'  Tbledo,  &c.  R.  Co.  v.  McGinnis,  71 
111.  346.  It  is  the  duty  of  a  railroad  com- 
pany to  adopt  for  use  on  its  trains  such 
machinery  and  appliances  as  have  been 
shown  by  actual  tests  to  diminish  the 
danger  to  human  life  and  property  inci- 
dent to  its  business.  But  utility  as  demon- 
strated by  use,  and  not  the  mere  adoption 
of  an  invention  by  the  best  equipped  roads, 
is  the  measure  and  standard  of  duty  in 
this  particular  ;  and  where  the  evidence 
shows  that  at  the  time  of  the  accident  the 
company  was  using  a  defective  head-light, 
an  instruction  is  erroneous  which  charges 
that  the  eompany  is  bound  only  to  use 
such  a  head-light  "as  is  in  use  on  the 
best  equipped  railroads,"  since  it  does  not 
sufficiently  state  the  measure  of  ;tbe  com- 
pany's duty.  Alabama,  &c.  R.  Co.  v. 
Moody,  92  Ala.  280. 
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Stock  was  or  ought  to  have  been  discovered,  the  company  could, 
without  imperilling  the  persons  or  property  intrusted  to  it  for  trans- 
portation, have,  a  voided  the  injury.  Failure  to  ring  the  bell  or 
sound  the  whistle  does  not  constitute  negligence  "per  se ;  there  must 
appear  to  be  some  necessary  connection  between  the  failure  and 
the  injury.^ 

There  is  no  liability  on  the  part  of  the  company  for  injuries  to 
live  stock  not  caused  by  an  actual  collision.  Thus,  in  a  case  in 
Illinois,  it  appeared  that  through  the  negligence  of  the  company  in 
maintaining  the  statutory  fence,  the  plaintiffs  horse  got  on  the  track 
and  while  there,  becoming  frightened  by  an  approaching  train,  ran 
and  was  injured  by  falling  into  a  cattle-guard.  No  misconduct  on 
the  part  of  the  employes  operating  the  train  being  shown,  the 
court  held  that  plaintiff  could  not  recover.^  In  such  a  case,  however, 
it  would  seem  that  unless  the  statute  is  peculiar,  the  company's 
negligence  in  regard  to  the  maintenance  of  its  fence  would  authorize 
a  recovery  ;  and  this  view  has  been  taken  in  a  well  considered  case 
in  Iowa.*  But  the  authorities  are  unanimous  in  holding  that  where 
the  animal  is  on  the  track  through  no  fault  of  the  company,  there  is 
no  liability  for  injuries  to  it  resulting  from  its  fright  or  from  a  similar 
cause  where  there  is  no  actual  collision  with  the  train,  and  no'  wil- 
ful misconduct  on  the  part  of  the  train  operatives.* 

1  Wallace  v.  St.  Louis,  &c.  R.  Co.,  74  track.    It  was  held  that  the  company  was 

Mo.  594 ;  aiiie,  §  S23.    See  also  Maynard  liable,  following  Atchison,  &c.  R.  Co.  v. 

V.  Boston,  &c.  R.  Co.,  115  Mass.  155.  Jones,  20  Kan.  527. 

°  Schertz  v.  Indianapolis,  &c.  R.  Co.,         *  International,  &c.  B.  Co.  v.  Hughes, 

107  111.  577  ;  15  Am.  &  Eng.  B.  Cas.  523.  68  Tex.  290  ;  31  Am.  &  Eng.  R.  Cas.  569; 

The  same  view  is  taken  in  Pennsylvania  Knights.  New  York,  &c.  B.  Co.,  99  N. 

Co.  V.  Dnnlap,  112  Ind.  98  ;  81  Am.  &  Y.  25  ;  28  Am.  &  Eng.  B.  Cas.  188,  190, 

Eng.  R.  Cas.  512  (in  view  of  the  peculiar  n. ;  Richmond,  &c.  B.  Co.  v,  Buice,  88 

statute  of  Indiana) ;  Croy  v.  Louisville,  Ga.  180  ;  Gray  v.  Wadley,   86  Ga.   103  ; 

&o.  B.  Co.,  97  Ind.  126  ;  19  Am.  &  Eng.  Burlington,  &c.  B.  Co.  v.  Shinmaker,  18 

E.  Cas.  608 ;  Lafferty  v.  Hannibal,  &c.  B.  Neb.  369  ;  22  Am.  &  Eng.  B.  Cas.  565  ; 

Co.,  44  Mo.  291;   Peru  &o.   R.   Co.   v.  Lowry «.  St.  Louis,  &c.  R.  Co.,  40  Mo. 

Haskett,  10  Ind.  '409.  App.  554  ;  Seibeil;  v.  Missouri,  &o.  B.  Co., 

8  Liston  V.  Central  Iowa  E.  Co.,  70  72  Mo.  566  ;  6  Am.  &  Eng.  E.  Cas.  583  ; 
Iowa,  714  ;  26  Am.  &  Eng.  B.  Cas.  698.  Foster  v.  St.  Louis,  &c.  B.  Co.,  90  Mo. 
The  same  view  is  taken  in  Meeker  1).  North-  116  ;  East  Tennessee,  &c.  B.  Co.  v.  Wat- 
em  Pac.  B.  Co.,  21  Oreg.  518  ;  Missouri  ters,  77  Ga.  69  ;  Holder  v.  Chicago,  &o.  B. 
Pao.  R.  Co.  V.  Gill,  49  Kan.  447.  In  this  Co.,  11  Lea  (Tenn.),  176  ;  13  Am.  &  Eng. 
last  case  the  mare  was  pasturing  on  defend-  B.  Cas.  567,  570.  So  where  a  mare  is 
ant's  right  of  way  at  a  point  where  it  frightened  by  a  train  and  runs  into  a  wire 
should  have  been  fenced.  Becoming  fence,  the  company  cannot  be  held  liable, 
frightened  at  the  approach  of  a  train  she  Texas,  &c.  E.  Co.  v.  Mitchell  (Tex.  App. ), 
ran  along  the  right  of  way  and  into  a  wire  17  S.  W.  Bep.  1079.  See  also  St.  Louis, 
fence  constructed  at  right  angles  with  the  &c..  E.  Co.  v.  Eeltou  (Tex.),  14  S.  W.  Eep. 
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la  a  recent  case  before  the  Supreme  Court  of  North  Carolina,^  it 
appeared  that  the  horse,  for  the  death  of  which  the  action  was 
brought,  had  suddenly  run  upon  the  track  from  among  high  weeds 
and  biishes  on  the  right  of  way,  which  prevented  its  approach  being 
seen.  It  was  held  that  it  was  error  for  the  trial  court  to  instruct 
the  jury  that  it  was  negligence  for  a  railroad  company  to  allow 
weeds  and  bushes  in  close  proximity  to  the  track,  and  that  if  the 
injury  resulted  because  the  horse  was  so  concealed  that 'the  engineer 
could  not  see  him  until  it  was  too  late,  the  company  is  liable.  The 
court  held  that  it  would  take  judicial  notice  of  a  universal  custom 
of  railroad  companies  to  allow  abutting  land-owners  to  cultivate 
part  of  the  right  of  way,  and  would  refuse  to  oust  such  owners  from 
the  enjoyment  of  the  privilege. 

Sec.  418.  Contributory  Negligence.  —  Where  the  owner  of  cattle 
is  guilty  of  negligence  which  proximately  contributes  to  the  injury 


1072  ;  Railroad  Go.  ti.  Ritter  (Tex.),  16  S. 
W.  Rep.  909.  In  the  case  of  Meeker  v. 
Northern  Pacific  R.  Co.,  21  Greg.  513; 
49  Am.  &  Eng.  R.  Cas.  518,  it  appeared 
that  the  statute  made  the  company  liable 
for  killing  or  irijuring  stock  "upon  or 
near  any  unfenced  track  .  .  .  whenever 
such  killing  or  injury  is  caused  by  any 
moving  train  or  engine  or  cars  upon  such 
track."  Owing  to  the  right  of  way  being 
unfenced,  plaintiff's  horse  strayed  thereon, 
and  becoming  frightened  by  the  approach 
of  an  engine,  fled  down  the  track  and  was 
injured  by  falling  into  a,  trestle.  The 
court  held  that  the  company  was  neverthe- 
less liable  under  the  statute  ;  that  the  fact 
the  engine  did  not  come  in  contact  with 
the  animal  would  not  release  it  from  lia- 
bility since  the  real  and  proximate  cause 
of  the  injury  was  the  failure  to  fence  the 
track  as  required  by  statute. 

In  the  case  of  Jamison  v.  Southwestern 
R.  Co.,  75  Ga.  Hi,  which  was  an  action 
to  recover  damages  for  the  death  of  a  dog, 
the  court  denied  a  recovery  on  the  ground 
that  a  dog  was  not  property  either  at  com- 
mon law  or  under  the  statutes  of  the  State, 
except  in  a  qualified  sense,  but  that  he 
remained  a, /era  natura.  No  action  would 
lie  thereifore  except  where  the  killing  was 
wilful  and  malicious.  In  the  case  of  Jones 
V.  Bard,  40  Fed.  Rep.  281 ;  40  Am.  &  Eng. 
R.  Cas.  191,  which  was  a  similar  action, 
recovery  was  denied  on  tli^  ground  that 


the  evidence  did  not  show  negligence. 
The  court  maintained  that  more  was  to  be 
expected  of  a  dog  in  taking  care  of  himself 
than  of  ordinary  live  stock.  In  Texas, 
however,  it  is  held  that  reeoveiy  may  be 
had  for  the  negligent  killing  of  a  dog.  St. 
Louis,  &c.  R.  Co.  V.  Hanks,  78  Tex.  300 ; 
45  Am.  &  Eng.  R.  Cas.  521.  But  the 
company  is  not  bound  to  fence  road  against 
dogs  ;  they  are  not  included  in  the  term 
"stock."  Texas,  &c.  R.  Co.  v.  Scott 
(Tex.),  16 S.  W.  Rep.  lil6  (company  held 
not  liable  for  death  of  a  dog  which  went 
under  the  train  and  was  run  over  when  the 
train  started). 

1  "Ward  V.  "Wilmington  &c.  R.  Co. 
(N.  C.)  49  Am.  &  Eng.  R.  Cas.  540. 

If  the  claim  agent  of  the  railroad  com- 
pany acting  within  the  scope  of  his  duties, 
and  with  a  knowledge  of  the  circumstances, 
takes  possession  of  the  carcass  of  a  cow 
killed  by  a  railroad  train,  and  orders  it  to 
be  sold  for  the  benefit  of  the  company, 
this  constitutes  prima  facie  an  admission 
of  the  negligence  of  the  company  in  killing 
the  cow.  McCauley  v.  Montana  Central 
R,  Co.  (Mont ),  49  Am.  &  Eng.  K.  Cas. 
557.  This  holding,  however,  was  under 
a  statute  providing  that  in  case  of  injury 
to  live  stock  through  the  negligence  of  the 
company,  the  body  of  the  animal  shall 
belong  to  the  company,  unless  the  owner 
shall  elect  to  take  the  same  in  whole  or  in' 
part  for  the  damages. 
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or  killing  of  bis  cattle  upon  a  railway,  he  cannot  recover  therefor  ;^ 
and  the  question  as  to  whether  he  was  guilty  of  such  contributory 
negligence  is  generally  one  of  fact  to  be  determined  by  the  jury  in 
■view  of  the  circumstances ;  and  especially  is  this  the  case  when  the 
question  is  open  to  doubt  or  debate.^  If  a  person  wantonly  or  care- 
lessly drives  stock  upon  the  track  of  a  railroad,  he  is  guilty  of  con- 
tributory negligence ;  and  if  the  stock  is  injured,  he  cannot  recover.^ 
But  where  cattle  escape  from  their  owner's  land  upon  an  adjoining 
railway  and  are  killed  by  an  engine,  the  mere  fact  that  the  owner 
turned  them  upon  his  land  where  there  was  no  fence  between  it  and 
the  railway,  when  it  was  the  legal  duty  of  the  company  to  build  it, 
is  not  proof  of  contributive  negligence  on  his  part.*    But  if  a  horse 


1  Forbes  v.  Atlantic,  &c.  B.  E.  Co.,  76 
K.  C.  454;  Indianapolis,  &c.  B.  B.  Co.  v. 
Caudle,  60  Ind.  112;  Toledo,  &c.  B.  B. 
Co.  V.  Head,  62  111.  233;  Jeffersonville, 
&c.  B.  B.  Co.  V.  Adams,  43  Ind.  402; 
Cincinnati,  &c.  B.  B.  Co.  v.  Street,  50 
■Ind.  225;  Williams  v.  Northern  Pacific 
B.  B.  Co.,  11  Am.  &  Eug.  B.  B.  Cas. 
(Dak.)  42V 

2  Curry  v.  Chicago,  &c.  E.  B.  Co.,  48 
Wis.  665;  Evans  v.  St.  Paul,  &c.  R.  B. 
bo.,  80  Minn.  480;  Hammond  v.  Sioux 
City,  &o.  E.  B.  Co.,  49  Iowa,  450;  Schu- 
bert V.  Minneapolis^  &c.  B.  B.  Co.,  27 
Minn.  860. 

»  Forbes  v.  Atlantic,  &c.  B.  B.  Co.,  76 
N.  C.  464. 

*  Wilder  v.  Maine  Central  B.  E.  Co., 
65  Me.  832.  In  several  of  the  States  the 
common-law  rule,  which  requires  the  owner 
of  cattle  to  keep  them  upon  his  own  land, 
does  not  prevail.  Burgwyn  v.  Whitfield, 
81N.C.261;  Studwell  «  Bitch,  14  Conn. 
292;  Eussell  o.  Hanley,  20  Iowa,  219; 
Stoner  v.  Shugart,  45  111.  76;  Headen  v. 
Bust,  89  111.  186;  Seeley  v.  Peters,  10  III. 
180.  And  the  mere  fact  that  he  permits 
'them  to  stray  from  his  land  does  not  re- 
lease the  company  from  its  obligation  to 
use  ordinary  care.  Chicago,  &c.  B.  B. 
Co.  V.  Engle,  84  111.  897  ;  Toledo,  &c. 
E.  B.  Co.  V.  Deacon,  88  111.  91;  Rockford, 
&c.  E.  B.  Co.  V.  Bafierty,  73  111.  58; 
Toledo,  &c.  B.  E.  Co.  v.  Ingraham,  58  111. 
120;  Cleveland,  &e.  E.  B.  Co.  v.  Elliott, 
4  Ohio  St.  474;  Cincinnati,  &c.  E.  R.  Co. 
V.  Smith,  22  Ohio  St.  227;  Laws  v.  North 
Carolina  R.  R.  Co.,  7  Jones  (N.  C),  468; 


Alger  V.  Mississippi,  &o.  B.  R.  Co.,  10 
Iowa,  268;  Kuhn  i,.  (.Chicago,  &c.  B.  E. 
Co.,  42  Iowa,  420;  Smith  v.  Chicago,  &c. 
B.  B.  Co.,  34  Iowa,  506;  Evans  v.  Bur- 
lington, &c.  B.  B.  Co.,  21  lowaj  374; 
Balcom  v.  Dubuque,  &c.  B.  E.  Co.,  21 
Iowa,'  102 ;  Whitteok  v.  Dubuque,  &o. 
B.  E.  Co.,  21  Iowa,  108;  Marietta,  &e. 
B.  B.  Co.  V.  Stevenson,  24  Ohio  St.  48; 
Coyle !'.  Baltimore,  &c.  E.  E.  Co.,  11  W. 
Va.  94;  Baylor  v.  Baltimore,  &u.  E.  R, 
Co.,  9  W.  Va.  270 ;  Georgia,  &o.  E.  B. 
Co.  1).  Neeley,  56  Ga.  640;  Vicksburgh, 
&c.  R.  B.  Co.  V.  Fatten,  31  Miss.  156 ; 
Eaiford  v.  Mississippi,  &o.  B.  B.  Co.,  43 
Miss.  283  ;  Mississippi,  ka.  E.  B.  Co.  v. 
Miller,  40  Miss.  46;  Tarewaterw.  Hannital, 
&c.  E.  B.  Co.,  42  Mo.  193;  MoPheetersc. 
Hannibal,  &c.  B.  E.  Co.,  45  Mo.  22;  Gor- 
man V.  Pacific  E.  B.  Co.,  26  Mo.  441 ;  Han- 
nibal, &c.  E.  E.  Co.  V.  Kenney,  41  Mo.  271. 
If  the  owner  of  cattle  knowingly  permits 
them  to  run  at  large  in  the  vicinity  of  a 
railway,  where  it  is  not  required  by  law  to  be 
fenced,  and  they  stray  upon  the  track  and 
are  killed,  it  not  appearing  that  the  killing 
is  wilfully  done,  the  conipany  will  not  be 
liable,  although  the  owner  may  not  have 
Known  that  the  railway  was  completed. 
Jeflfersonville,  &c.  E.  E.  Co.  v.  Adams, 
43  lud.  402.  But  it  is  not  conclusive  evi- 
dence of  contributory  negligence  to  allow 
cattle  to  run  at  large  in  a  pasture  next  to 
a  railway  where  the  railway  fence  is  out  of 
repair.  Evans  v.  St.  Paul  &  Sioux  City 
E.  E.  Co.,  80  Minn.  489.  And  whether, 
in  exercising  his  right  to  use  his  land,  the 
land-owner  has  been  guilty  of  negligence 
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escapes  from  the  control  of  the  owner's  agent  through  his  negligence, 
and,  after  running  six  hundred  and  fifty  feet,  enters  upon  the  tracks 


contributing  to  an  injury  to  his  cattle,  is 
ordinaiily  a  question  of  fact  for  a  juiy,  to 
be  determined  with  reference  to  all  the 
circumstances  ot^  the  case.  Merely  suffer- 
ing his  cattle  to  gi'aze  upon  his  land,  or  to 
go  to  a  spring  thereon,  in  broad  daylight, 
is  not  such  negligence  on  the  part  of  the 
land-owner,  in  law;  notwithstanding  the 
company's  road  is  unfenced,  and  notwith- 
standing there  is  another  railroad  within  a 
few  hundred  feet.  Schubert  v.  Minneapo- 
lis, &c.  R.  R.  Co.,  27  Minn.  360.  Thus, 
in  an  Iowa  case,  it  was  held  that  the  ques- 
tion whether  or  not  the  owner  of  a  blind 
horse  was  guilty  of  negligence  in  turning 
out  the  horse  to  graze  where  he  might  be 
exposed  to  danger  from  passing  railroad 
trains  was  properly  submitted  to  the  jury. 
Hammond  v.  Sioux  City,  &c.  R.  R.  Co., 
49  Iowa,  450.  In  a  Wisconsin  case  the 
plaintiff,  living  about  three-fourths  of  a 
mile  from  defendant's  line,  which  he  knew 
to  be  unfenced,  permitted  his  cow  to  pasture 
in  summer  on  a  Jarge  tract  of  unenclosed 
land,  extending  from  the'  neighborhood  of 
his  residence  to  the  track;  and  she  passed 
upon  the  track,  alid  was  injured.  It  was 
held  that  upon  these  facts  the  question  of 
contributory  negligence,  being  open  to 
doubt  and  debate,  was  for  the  jury.  Curry 
V.  Chicago,  &c.  E.  R.  Co.,  43  Wis.  665. 
The  court  cannot  say  to  the  jury,  as  a 
matter  of  law,  that  permitting  cattle  to 
run  at  large  is  negligence  which  contri- 
buted to  their  injury,  as  it  depends  upon 
all  the  circumstances  whether  it  was  neg- 
ligence and  whether  it  contributed  to  the 
injury.  Cincinnati,  &c.  E.  R.  Co.  v.  Du- 
charme,  4  Brad.  (111.)  178.  Where  a 
railway  company  fails  to  fence  its  road, 
and  stock  is  killed  by  its  trains  in  a  county 
where  it  is  lawful  for  stock  to  run  at  large, 
the  question  of  contributory  negligence,  in 
the  owner  permitting  his  stock  to  run  at 
large,  cannot  arise.  Ohio  &  Mississippi 
R.  R.  Co.  v.  Fowler,  85  111.  21.  And 
where  cattle  are  killed  by  a  locomotive  on 
a  railroad  running  along  unenclosed  lands, 
but  not  at  a  railroad  crossing,  the  fact  that 
the  cattle  got  upon  the  track  from  land 
adjoining  that  of  the  owner  of  the  cattle, 
and  upon  which  they  had  strayed,  is  no 


defence  to  an  action  for  damages  against 
the  railroad.  Kaes  v.  Mo.  Pacific  R.  R. 
Co.,  6  Mo.  App.  397.  The  owner  of  ani- 
mals, in  allowing  them  to  be  at  large  on 
the  range  of  unenclosed  lands,  is  not 
chargeable  with  an  unlawful  act  or  an 
omission  of  ordinary  care  in  keeping  his 
stock,  subject  to  the  qtialifioation,  how- 
ever, that  animals  which  are  unruly  or 
dangerous  are  required  to  be  restrained. 
The  bare  fact  that  the-railway  is  unfenced 
will  not  render  it  liable  for  killing  stock. 
Blaine  v.  Chesapeake,  &c.  R.  R.  Co.,  9 
W.  Va.  262.  But  if  an  animal  is!  allowed 
to  run  at  large  in  the  vicinity  of  a  railroad 
at  a  point  where  it  was  not  fenced,  and 
could  not  legally  be  fenced,  the  owner 
cannot  recover  for  its  injury.  Cincinnati, 
&c.  R.  R.  Co.  V.  Street,  50  Ind.  225.  So, 
where  cattle  are  running  at  large  in  an 
extra-hazardous  place  near  a  railway,  the 
railway  company  is  only  liable  for  wanton 
and  reckless  neglect  in  their  injury. 
Williams  v.  Northern  Paeiijc  R.  R.  Co., 
11  Am.  &  Eng.  R.  R.  Cas.  (Dak.)  421. 
In  Nebraska,  under  the  statute,  a  railway 
company  is  liable  for  stock  killed  upon  its 
track  while  running  at  large  in  the  night- 
time at  a  point  where  the  company  was 
required,  but  failed,  to  fence  its  track,  not- 
withstanding stock  is  prohibited  by  statute 
from  running  at  large  in  the  night-timei 
Burlington,  &c.  R.  R.  Co.  v.  Brinkman, 
14  Neb.  70.  But  in  Iowa  a  railway  com- 
pany is  released  from  the  duty  of  exercis- 
ing ordinary  care  toward  animals  required 
to  be  kept  in  an  enclosure,  which  may 
have  strayed  upon  its  track,  only  when 
the  animal  is  at  large  by  the  sufferance 
of  the  owner.  Pearson  v.  Milwaukee,  ^c. 
R.  tl.  Co.,  45  Iowa,  497.  But,  generally, 
where  it  appears  that  the  injured  stock 
was  permitted  to  run  at  large  in  violation 
of  law,  the  question  whether  the  owner  of 
the  stock  has  been  guilty  of  contributory 
negligence  is  one  of  fact,  to  be  determined 
by  the  jury  from  the  circumstances  of  the 
case.  Ewing  v.  Chicago,  &c.  R.  R.  Co., 
72  111.  25  ;  Rockford,  &c.  R.  R.  Co.  v. 
Irish,  72  111.  404.  The  better  rule  seems 
to  be,  where  a  railway  company  is  not 
guilty  of  negligence  in  failing  to  protect  its 
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of  a  railway  company  at  a  point  where  there  are  no  barriers,  and 
after  going  on  the  tracks  a  distance  of  five  hundred  and  seventy 
feet,  is  injured,  if  the  jury  find  that  the  injury  was  likely  to  happen 
as  a  natural  and  probable  consequence  of  such  negligence,  so  that 
the  negligence  might,  in  their  judgment,  fairly  be  considered  to  be 
a  contributory  cause  of  the  ^injury,  the  owner  of  the  horse  is  not 
entitled  to  recover.^  Where,  however,  a  person's  cattle  get  upon  a 
railway  track  without  fault  on  his  part,^  as,  if  they  escape  from  a 
well-fenced  field  ^  or  from  the  custody  of  the  owner  or  his  servant 
without  fault  on  their  part  while  driving  them  along  a  highway,  he 
is  not  precluded  from  a  recovery  if  they  are  injured  or  killed  by  the 
negligence  of  a  railway  company  on  whose  track  they  escaped.  In- 
deed, the  negligence  of  a  party  must  be  the  immediate,  proximate 
cause  of  an  injury,  to  render  him  liable  therefor;  and  the  same  rule 
applies  to  tlie  contributory  negligence  which  would  relieve  him  from 
liability.  An  instruction  which  stated  that  the  negligence  of  the 
plaintiff  must  have  contributed  "  directly  "  to  the  injury,  to  excuse 
the  defendant,  was  held  to  come  within  the  rule.*     In  an  action 


track  from  swiue,  in  a  township  where  they 
are  not  permitted  to  run  at  large,  and  it 
appears  that  an  animal  is  killed  by  the  neg- 
ligence of  the  railroad  company,  and  that 
the  negligence  of  the  owner  in  permitting 
the  animal  to  run  at  large,  in  violation  of 
the  statute,  contributed  directly  to  the  in- 
jury, that  the  negligence  of  the  defendant 
is  offset  by  the  negligence  of  the  plaintiff, 
and  the  owner  of  the  animal  cannot  re- 
cover. Kansas  City,  &o.  R.  E.  Co.  v. 
McHenryj  24  Kan.  501.  If  domestic  ani- 
mals are  on  the  track  of  a  railroad  by  the 
fault  of  the  owner,  the  owner  takes  all 
reasonable  risks  of  injury  to  them  from 
passing  trains;  and  while  the  railroad  com- 
pany is  not  bound  to  presume  that  such 
animals  will  be  upon  the  track,*  they  are 
not  authorized  to  injure  them  wilfully  or 
carelessly,  but  are  bound  to  use  reason- 
able care  to  avoid  injuring  them.  But 
considering  the  relative  value  and  impor- 
tance of  a  train,  and  of  the  lives  of  the 
persons  upon  it,  as  compared  with  the 
value  of  domestic  animals,  a  proper  regard 
for  both  train  and  cattle  would  make  the 
duty  to  avoid  injury  to  the  trajn,  and  to 
those  upon  it,  primary  and  paramount  to 
the  duty  of  avoiding  injury  to  the  cattle. 
Witherell  v.  Milwaukee,  &c.  R.  R.  Co.,  24 


Minn.  410 ;  O'Connor  v.  Chicago,  &o. 
R.  E.  Co.,  27  Minn.  166.  In  Pennsyl- 
vania it  is  held  that  a  railway  company  is 
not  liable  for  injuries  to  cattle  straying 
upon  its  track,  unless  it  is  wantonly  or 
wilfully  inflicted.  N.  Y.  &  Erie  R.  R..  Co. 
V.  Skinner,  19  Penn.  St.  298;  Drake  v. 
Phila.  &c.  R.  R.  Co.,  51  Penn.  St.  240. 

^  Amstein  v.  Gardner,  134  Mass.  4. 

s  Trout  V.  Virginia,  &c.  R.  E.  Co.,  23 
Gratt.  (Va.)  619. 

'  Somner  v.  N.  Y.  Central  E.  E.  Co., 
67  N.  Y.  153 ;  Toledo,  &c.  E.  E.  Co.  v. 
Milligan,  52  Ind.  505  ;  Chicago,  &c.  E.  E. 
Co.  V.  Harris,  54  111.  428 ;  Toledo,  &c. 
E.  E.  Co.  V.  Johnston,  74  111.  83 ;  Pear- 
son V.  Milwaukee,  &c.  R.  E.  Co.,  45  Iowa, 
497  ;  Bulkley  v.  N.  Y.  &  New  Haven 
E.  E.  Co.,  27  Conn.  479  ;  Chicago,  &o. 
E.  R.  Co.  I).  Goss,  17  Wis.  428. 

*  Gates  V.  Burlington,  &c.  R.  R.  Co., 
39  Iowa,  45  ;  Towne  v,  Nashua,  &e.  R.  R. 
Co.,  124  Mass.  110  ;  White  v.  Concord 
R.  R.  Co.,  SON.  H.  188;  Housatonic  R.  R. 
Co.  V.  Waterbury,  23  Conn.  101  ;  Horn  v. 
Atlantic,  &o.  R.  R.  Co.,  85  N.  H.  169. 
Indeed,  in  those  States  in  which  the  com- 
mon-law rule  as  to  the  owner's  duty  to 
restrain  cattle  prevails,  cattle  which  are 
at  large  upon  a  highway  are  treated  as 
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against  a  aailway  company  for  damages  for  loss  caused  by  the  lat- 
ter's  negligence,  an  instt-uction  to  the  effect  that  the  plaintiff  could 
recover,  if  he  showed  by  a  prepondraance  of  evidence  that  the  loss 
resulted  from  the  negligence  of  the  defendant,  was  held  defective 
in  failing  to  instruct  the  jury  that  the  plaintiff  could  not  recover  if 
his  own  negligence  contributed  to  the  loss.^  In  an  action  for  the 
value  of  the  plaintiff's  horse,  which  escaped  upon  the  defendant's 
railway  from  an  adjoining  field  and  was  killed  by  a  train,  in  conse- 
quence of  a  defect  in  the  defendant's  fence  at  that  place,  it  was  held 
that  if  it  had  appeared  that  the  horse  was  breachy,  and  accustomed 
to  jump  or  break  lawful  fences,  and  that  the  plaintiff,  knowing  these 
facts,  turned  him  loose  in  the  field  adjoining  the  track,  the  vjury 
might  have  found  upon  this  evidence  that  the  plaintiff  was  guilty  of 
contributory  negligence,  though  the  court  could  ncjt  so  hold  as  a 
matter  of  law.^  It  is  held  in  some  of  the  cases  not  to  be  conclusive 
evidence  of  negligence  for  the  owner  of  cattle  knowingly  to  permit 
them  to  run  at  large  in  a  pasture  next  to  a  railroad  track,  where  the 
fence  is  out  of  repair,^  and  that  whether  it  is  or  not  is  a  question  of 


trespassers,  and  their  owners  as  wrong- 
doers ;  and  if  they  stray  upon  the  Jtrack  at 
a  point  where  the  company  is  not  hound 
to  fence,  the  latter  is  not  liable  unless  the 
injury  is  inflicted  by  gross  negligence, 
which  may  be  said  to  be  wilful.  McDon- 
nell V.  Pittsfield,  &c.  R.  R.  Co.,  115  Mass. 
164  J  Halloran  ■».  N.  Y.  &  Harlem  R.  R. 
Co.,  2  E.  D.  S.  (N.  Y.  C.  P.)  257  ;  Fitch 
V.  Buffalo,  &c.  R.  R.  Co.,  13  Hun  (N.  Y.), 
668  ;  Corwin  v.  N.  Y.  &  Erie  E.  E.  Co., 
13  N.  Y.  42 ;  Bowman  v.  Troy,  &c.  E.  E. 
Co.,  37  Barb.  (N.  Y.)  516  ;  Hance  v. 
Cayuga,  &c.  E.  E.  Co.,  26  N.  Y.  428. 
But  holding  the  company  liable  for  mere 
negligence,  see  Chapin  v.  Sullivan  E.  E. 
Co.,  39  N.  H.  564 ;  Indianapolis,  &c. 
E.  E.  Co.  V.  McKinney,  24  Ind.  283 ; 
Chicago,  &c.  R.  R.  Co.  v.  Morrow,  67  111. 
218  ;  Springfield,  &c.  R.  R.  Co.  v.  An- 
drew, 68  111.  57. 

1  McCormick  ■».  Chicago,  Rock  Island 
&  Pacific  R.  R.  Co.,  47  Iowa,  345. 

'  Jones  V.  Sheboygan,  &c.  E.  R.  Co., 
42  "Wis.  306. 

'  Evans  v.  St.  Paul  R.  R.'  Co.,  30 
Minn.  489  ;  Ohio,  &c.  R.  R.  Co.  v.  Fbw- 
ler,  85  111.  21  ;  St.  Louis,  &c.  R.  R.  Co. 
».  Ladd,  36  111.  409  ;  Toledo,  &c.  R.  E. 
Co.  V.  Furguson,  42  111.  449  ;  Corwin  v. 


N.  Y.  &  Erie  R.  R.  Co.,  13  N.  Y.  42 ; 
Brady  v.  Rensselaer  E.  E.  Co.,  1  Hun 
(N.  Y.),  378.  In  this  case,  a  cow  was  left 
in  charge  of  a  bby  who  drove  her  upon  an 
nnenclosed  lot  near  the  defendant's  track, 
and  left  her  for  a,  short  time,  and  she 
strayed  upon  the  track  and  was  killed  by 
a  train.  It  was  held  that  the  plaintiff  was 
entitled  to  recover.  Millee,  P.  J.,  said  : 
"  In -Bowman  v.  Troy,  &c.  R.  R.  Co.,  37 
Barb.  (N.  Y.)  516,  it  was  held  that  where 
one  suffered  his  cow  to  be  at  large  in  a 
public  street,  and  on  the  track  of  a  rail- 
road in  a  city,  apparently  alone  and  unat- 
tended, with  no  one  to  take  charge  of  her, 
and  where  it  did  not  appear  that  she  was 
in  the  "vicinity  of  the  plaintiff's  residence, 
or  had  been  previously  taken  care  of  by 
him,  or  had  escaped  without  his  fault,  or 
was  lawfully  travelling  along  the  street, 
that  he  could  not  recover  for  injuries  to 
the  cow,  happening  through  the  negli- 
gence of  the  railroad  company.  This  was 
an  extreme  case,  and  differs  essentially 
from  the  case  at  bar,  for  here  the  cow  was 
kept  and  fed  in  the  plaintiff  s  stable,  and 
only  allowed  to  go  out  in  charge  of  a  boy 
employed  for  that  purpose,  and  then  not 
very  far  from  the  plaintiff's  residence.  The 
plaintiff  had  taken  every  precaution  to, 
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fact  for  the  jury,  in  view  of  the  circumstances.^    But  where  the 
company  is  not  in  default  as  to  the  erection  stnd  repair  of  the  fence, 

guard  against  danger  or  accident,  and  it 
was  the  absence  of  the  boy,  without  the 
knowledge  or  consent  of  the  plaintiff, 
which  enabled  the  cow  to  stray  upon  the 
defendant's  track,  where  she  was  killed. 
There  is  a  class  of  cases  which  holds  th^t 
where  the  defendant  was  in  default,  the 
negligence  of  the  owtier  in  permitting  the 
animal  to  run  at  large  in  the  highway,  or 
to  trespass  upon  the  premises  of  a  neigh- 
bor, is  not  a  defence.  Munch  v.  TS.  Y. 
Central  R.  R.  Co.,  29  Barb.  (N.  Y.)  647  ; 
Suydam  v.  Moore,  8  Barb.  (N.  Y.)  358. 
I  am  inclined  to  think  that  the  judgment 
may  be  upheld  within  the  principle  here 
laid  down,  and  that  the  temporary  absence 
of  the  boy  in  charge  of  the  cow  was  no 
defence.  Even  if  it  may  properly  be  urged 
that  there  was  a  question  of  plaintiffs 
negligence  in  the  case,  I  am  not  prepared 
to  say  that  it  was  not  for  the  jury  to  de- 
termine, under  all  the  circumstances, 
whether  there  was  negligence.  But,  inde- 
pendent of  these  considerations,  I  think 
that  the  case  may  properly  be  disposed  of 
upon  another  ground.  The  defendant  was 
bound  to  erect  and  maintain  fences,  and 
to  construct  and  maintain  cattle-guards  at 
their  crossing,  near  which  the  cow  was 
run  over.  This  had  been  done,  but  when 
the  accident  occuiTed  the  fence  was  tem- 
porarily removed,  for  the  purpose  of  repair- 
ing the  track,  and  there  was  evidence  to 
show  that  the  cattle-guard  at  the  crossing 
was  defective  and  insufficient,  so  that  cattle 
could  walk  over  the  same.  The  defendant 
was  clearly  liable  within  the  principle  laid 
down  in  Corwin  v.  N.  Y.  &  Erie  E.  E. 
Co.,  13  N.  Y.  49,  by  Denio,  J.,  that  the 
design  of  the  section  was  to  require  the 
railroad  company  to  enclose  their  tracks 
with  substantial  fences,  and  to  guard  them 
by  ditches  called  cattle-guards,  and  that 
one  method  provided  for  securing  that  ob- 
ject was  the  provision  charging  the  com- 
panies which  had  disregarded  the  statute 
with  damages  for  all  injuries  done  to  ani- 
mals, and  that  it  was  not  material  from 
whence,  or  under  what  eircumstances,  the 
animals  came  upon  the  track,  provided 
they  were  enabled  to  get  there  by  the  ab- 
sence of  cattle-guards.     As  was  said  in 


Bradley  v.  N.  Y.  &  Erie  R.  R.  Co.,  34 
N.  Y.  432,  '  It  is  no  excuse  that  the  cattle, 
horses,  etc.,  were  at  large  in  violation  of 
law.'  The  exceptions  to  this  general  rule 
are,  where  it  appears  that  the  plaintiff 
drove  his  cattle  on  the  road  and  left  them 
there,  or  did  some  positive  act  increasing 
the  danger  of  his  cattle,  or  in  a  case  where 
a  party  voluntarily  permits  his  cattle  to 
stray  upon  the  railroad  track.  Gorwin  v. 
K.  Y.  &  Erie  E,  R.  Co.,  ante;  Poler  v. 
N.  Y.  Central  R.  E.  Co.  ,  16  N.  Y.  480. 
As  the  case  stood,  there  was  no  question  of 
contributory  negligence  to  submit  to  the 
jury  ;  for  even  if  the  plaintiff  had  known 
of  the  defects  of  fence  or  cattle-guards,  it 
would  have  been  no  defence."  Shepardv. 
N.  Y.  &  Erie  E.  E.  Co.,  35  N.  Y.  644  ; 
Louisville,  &o.  R.  R.  Co.  v.  Whitrell,  68 
Ind.  297  ;  Knight  v.  Toledo,  &c.  E.  E. 
Co.,  24  Ind.  402  ;  Jeffersonville,  &o.  R.  R. 
Co.  V.  Dunlap,  29  Ind.  426  ;  Louisville, 
&c.  E.  E.  Co.  V.  Cahill,  63  Ind.  840 ; 
Toledo,  &o.  E.  E.  Co.  v.  Caiy,  87  Ind. 
172  ;  McCoy  v.  California,  &c.  R.  R.  Co., 
40  Cal.  532  ;  Rogers  v.  Newburyport  K.  E. 
Co.,  1  Allen  (Mass.),  16;  Wilder  v.  Maine 
Central  E.  E.  Co.,  65  Me.  832.  But'  see 
Dayton,  &o.  R.  R.  Co.  v.  Miami  County 
Infirmary,  32  Ohio  St.  566. 

1  Schubert  v.  Minneapolis,  &o.  E.  E. 
Co.,  27  Minn.  360  ;  Hammond  v.  Sioux 
City,  &o.  R.  R.  Co.,  49  Iowa,  450  ;  Estes 
V.  Atlantic,  &c.  E.  E.  Co,,  63  Me.  308,; 
Rockford,  &c.  R.  R.  Co.  v.  Irish,  72  111. 
404 ;  Pitzner  v.  Shinuiok,  39  Wis.  120  ; 
Cairo,  &c.  R.  E,  Co.  v.  Woolsey,  85  111. 
370 ;  Curry  v.  Chicago,  &o.  E.  E.  Co.,  48 
Wis.  665  ;  Cincinnati,  &c.  E.  E.  Co.  v. 
Duohanne,  4  Brad,  (111.)  178.  So,  too, 
the  question  whether  or  not  the  company 
was  guilty  of  negligence  in  killing  the 
cattle  is  one  of  fact  to  be  found  by  the 
jury,  Pearson  v.  Milwaukee,  &c.  E.  E. 
Co.,  45  Iowa,  497.  In  Bulkley  v.  N.  Y. 
&  New  Haven  B.  R,  Co.,  27  Conn.  479, 
the  plaintiff  had  driven  his  cows  home 
after  dark  in  the  evening,  and  left  them  in 
the'  highway  in  front  of  his  house,  intend- 
ing to  milk  them  there,  and  then  put  them 
into  his  enclosure,  and  while  they  were  so 
left  went  into  his  house  for  a  short  time. 
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the  contributory  negligence  of  the  plaintiff  will  (^efeat  a  recovery.^ 
Every  person  is  bound  to  use  ordinary  care  to  save  his  property 
from  injury  or  destruction,  tind  not  having  done  so  he  cannot  saddle 
upon  another  a  loss  resulting  to  it.^ 

Sec.  419.  Cattle  straying  upon  a  Highway.  —  Nor,  if  a  railway 
company  has  discharged,  its  duty  as  to  the  erection  of  cattle-guards 
is  it  lia,ble  for  injuries  to  cattle  escaping  upon  its  track  from  high- 
ways, when  they  have  been  turned  into  the  highway  by  the  owner, 
to  graze  or  for.  other  purposes,  unless  the  injury  is  wilfully  or  wan- 
tonly inflicted ;  ^  or,  as  held  in  some  of  the  States,  unless  the  injuries 
resulted  from  the  negligence  of  the  company.*  Depot-grounds,  as  a 
rule,  cannot  be  fenced,  at  least  without  great  inconvenience  to  the 
company  and  the  public,  and  generally  are  not  required  to  be ;  and 
where  cattle  straying  upon  the  highway  escape  upon  the  track  over 
such  grounds,  or  at  any  point  where  the  company  is  not  required  to 
erect  a  fence,  it  can  only  be  held  responsible  for  injuries  wilfully 
inflicted;^  and  the  same  is  also  true  where  it  is  impossible  to  fence 


While  he  was  gone  they  strayed  away,  and 
he  searched  for  them  until  eleven  o'clock 
at  night.  About  t?n  o'clock  at  night  they 
were  run  over  by  the  defendants'  cars. 
The  railroad  was  about  a  mile  from  the 
plaintiff 's  house,  and  he  had  not  searched 
in  that  direction.  The  suffering  of  cattle 
to  run  at  large  was  forbidden  by  statute. 
The  judge  charged  the  jury  that  the  plain- 
tiff had  a  right  to  place  his  cows  in  the 
highway  for  the  temporaiy  purpose  of 
milking  them,  and  that  if  he  left  them 
there  intending  to  milk  them  within 
a  reasonable  time  and  then  to  put  them 
into  his  enclosure,  and  exercised  ordi- 
nary care  for  the  pui-pose  of  keeping  them, 
he  was  not  to  be  regarded  as  having 
suffered  them  to  go  at  large  within  the 
meaning  of  the  statute,  and  was  not  guilty 
of  such  negligence  as  would  prevent  his 
recovery.  It  was  held,  on  motion  of  the 
defendants  for  a  new  trial,  that  the  ques- 
tion of  negligence  was  properly  one  of  fact 
for  the  jury,  but  that,  so  far  as  it  could 
be  treated  as  involving  any  legal  question, 
the  law  was  pro{)erly  stated  in  the  charge. 
Toledo,  &c.  B.  R.  Co.  v.  Johnston,  74  111. 
83  I  Bennett  ».  Chicago,  &c.  E.  E.  Co.,  19, 
Wis.  145  ;  Peoria,  &c.  E.  E.  Co.  v.  Champ, 
75  111.  577  ;  Chicago,  &o.  E.  E.  Co.  v. 
GosB,  17  Wis.  428. 


1  Jeffersonville,  &c.  E.  R.  Co.  v.  Fos- 
ter, 63  Ind.  342  ;  Toledo,  &o.  R.  R.  Co. 
V.  Thomas,  18  Ind.  215 ;  Illinois  Central 
R.  R.  Co.  V.  Goodwin,  30  111,  117  ;  Ohio, 
&e.  R.  R.  Co.  V.  Eaves,  42  111.  288  ;  Flint, 
&c.  R.  R.  Co.  V.  Lull,  28  Mich.  ,510  ; 
Fisher  v.  Farmers'  Loan  &  Trust  Co., 
21  Wis.  73  ;  Curry  v.  Chicago,  &c.  R.  R. 
Co.,  43  Wis.  665. 

2  Illinois  Central  R.  R.  Co.  i),  Finni- 
gan,  21  111.  646 ;  Finch  o.  Central  R.  R. 
Co.,  42  Iowa,  304  ;  Downing  v.  Chicago, 
&c.  R.  R.  Co.,  43  Iowa,  96. 

*  Hance  v.  Cayuga,  &o.  R.  R.  Co.,  26 
N.  Y.  428  ;  Darling  v.  Boston,  &c.  E.  E. 
Co.,  121  Mass.  118 ;  McDonnell  v.  Pitts- 
field,  4o.  E.  E.  Co.,  115  Mass.  564  ;  Mun- 
ger  V.  Tonawanda  R.  R.  Co.,  4  N.  Y.  349. 

4  Chapin  ».  Sullivan  R.  R.  Co.,  39 
N..  H.  564 ;  Indianapolis,  &c.  R.  E.  Co. 
V.  McZinney,  24  Ind.  283  ;  Springfield, 
&o.  E.  E.  Co.  V.  Andrew,  67  111.  218. 

'  Indianapolis,  &c.  R.  E.  Co.  v.  Oestel, 
20  Ind.  231  ;  Indianapolis,  &c.  R.  R.  Co. 
V.  Crandall,  58  Ind.  365  ;  Jeffersonville, 
&o.  R.  R.  Co.  V.  Beatty,  36  Ind.  l5  ;  Pitts- 
burgh, &o.  R.  B.  Co.  V.  Bowyer,  45  Ind. 
496  J  Flint,  &c.  E.  E.  Co.  v.  Lull,  28 
Mich.  510  ;  Blair  v.  Milwaukee,  &c.  E.  R, 
Co.,  20  Wis.  254  ;  Swearingen  v.  Missouri, 
&c.  E.  E.  Co.,  64  Mo.  73 ;  Morris  v.  St. 
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both  sides  of  the  track,^  or  whore  a  fence  would  interfere  with  the 
business  of  an  adjacent  owner.  Thus,  where  a  fence  would  interfere 
with  a  hay-press  and  saw-mill  on  adjoining  lands,  it  was  held  that 
the  company  was  not  bound  to  erect  a  fence.^  Where  there  is  a 
natural  obstacle,  as  a  high  bluff,  hedge,  ditch,  etc.,  which  furnishes 
an  as  effectual  security  as  a  fence  prescribed  by  statute,  it  is  treated 
as  a  lawful  fence.^  Where  a  railjvay  company  is  required  to  fence 
its  road,  it  is  its  duty  to  fence  both  sides  of  it ;  *  and  while  it  cannot 
be  required  to  fence  its  road  where  it  crosses  a  highway  merely,^  yet, 
even  though  there  is  no  special  provision  of  the  statute  to  that 
effect,  where  it  is  required  to  keep  its  road  "  properly  fenced,"  it  is 
bound  to  construct  suitably  cattle-guards  at  all  highway  crossings,  to 

Louis,  &c.  R.  E.  Co.,  58  Mo.  78  ;  Durand 
V.  Chicago,  &o.  E.  E.  Co.,  26  Iowa,  569 ; 
Comstock  V.  Des  Moines  Valley  R.  R.  Co., 
82  Iowa,  376  ;  Cole  v.  Chicago,  &o.  E.  E. 
Co.,  88  Iowa,  311  ;  Munger  v.  Tonawanda 
E.  E.  Co.,  4  N.  Y.  349;  Toledo,  &c. 
E.  R.  Co.  V.  Chapin,  66  111.  504  ;  Indian- 
apolis, &c.  R.  R.  Co.  V.  Christy,  43  Ind. 
148 ;  Chicago,  &c.  R.  R.  Co.  v.  Campliell, 
47  Mich.  265  ;  Robertson  v.  Atlantic,  &c. 
R.  R.  Co.,  64  Mo.  412  ;  Flattes  v.  Chicago, 
&c.  R.  E.  Co.,  85  Iowa,  191  ;  Cleveland 
V.  Chicago,  &c.  R.  R.  Co.,  35  Iowa,  220  ; 
Kyser  v.  Kansas  City,  &c.  R.  R,  Co.,  66 
Iowa,  207  ;  Latty  «.  Burlington,  &o.  R.  R. 
Co.,  88  Iowa,  250.  But  in  Iowa,  under  a 
statute  prohibiting  the  running  of  trains 
upon  depot-grounds  at  a  greater  rate  of 
speed  than  eight  miles  an  hour,  it  is  held 
that  the  company  is  liable  for  cattle  killed 
there  when  the  train  is  running  at  a  higher 
rate  of  speed.  Monahan  v.  Keokuk,  &c. 
R.  R.  Co.,  45  Iowa,  523.  But  this  statute 
has  no  application  ojitside  the  depot- 
grounds.  The  burden  of  showing  that  the 
'  train  was  running  at  a  rate  of  speed  greater 
than  that  fixed  by  statute  is  upon  the 
plaintiff.  Plaster  v.  Illinois  Central  R.  R. 
Co.,  85  Iowa,  549.  In  Missouri  a  railway 
company  is  not  liable  for  injuries  to  stock 
which  escapes  upon  its  track  within  the 
corporate  limits  of  a  city  and  near  its  de- 
pots, unless  it  is  shown  to  be  guilty  of 
negligence.  Wallace  v.  St.  Louis,  &c. 
E.  R.  Co.,  74  Mo.  594.  But  this  is  only 
the  rule  where  jt  is  necessary  to  keep  the 
road  open  in  order  to  transact  the  business 
of  the  company.    Morris  v.  St.  Louis,  &o. 


R.  R.  Co.,  58  Mo.  78  ;  Swearingen  v. 
Missouri,  &c.  R.  R.  Co.,  64  Mo.  73  ;  and 
this  is  the  rule  generally  held.  'Wabash, 
&c.  E.  E.  Co.  V.  Forsbee,  77  Ind.  158  ; 
Pittsburgh,  &c.  R.  R.  Co.  o.  Laufmau, 
78  Ind.  819 ;  and  it  may  be  shown  that 
after  the  accident  the  company  built  a 
fence  at  the  point  where  the  cattle  got 
upon  the  track,  for  the  purpose  of  showing 
that  they  regarded  a  fence  as  necessary 
at  that  point.  Toledo,  &c.  R.  E.  Co.  v. 
Owen,  43  Ind.  405. 

I  Indiana^  &c.  R.  R.  Co.  v.  Leak,  89 
Ind.  596. 

^  Ohio,  &c.  E.  Co.  V.  Rowland,  50  Ind. 
849;  61  id.  285;  Pittsburgh,  &c.  R.  Co.  u. 
Bowyer,  45,  Ind.  496  ;  Indianapolis,  &o. 
R.  Co.  V.  Kinney,  8  Ind.  402. 

»  Hilliard  v.  Chicago,  &c.  R.  R.  Co.,  87 
Iowa,  442. 

*  Tredwayi).  Sioux  City,  &c.  R.  R.  Co., 
43  Iowa,  527. 

6  Flint,  &o.  R.  R.  Co.  v.  Lull,  28  Mich. 
510;  Indianapolis,  &c.  R.  E.  Co.  v.  Parker, 
29  Ind.  471;  Saward  v.  Chicago,  &c.  E.  E. 
Co.,  30  Iowa,  651,  38  id.  386  ;  Iba  v. 
Hannibal,  &c.  E.  E.  Co.,  45  Mo.  469.  It 
cannot  be  required  to  fence  its  track  where 
it  runs  upon  a  street  or  highway.  Indian- 
apolis, &c.  E.  E.  Co.  V.  Warner,  85  Ind. 
515 ;  but  it  is  required  to  fence  its  road 
where  it  is  laid  across  the  terminus  of  a 
street,  —  Toledo,  &e.  B.  R.  Co.  v.  Cary, 
37  Ind.  172,  —or  where  it  runs  along  the 
side  of  a  highway.  Indianapolis,  &e. 
R.  R.  Co.  V.  McKinney,  24  Ind.  288: 
Indianapolis,  &c.  E.  R.  Co.  v.  Guard,  24 
Ind.  222. 
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prevent  cattle  from  escaping  from  the  highway  upon  its  traek.^  But 
in  most  of  the  States  the  statute  expressly  requires  that  cattle-guards 
shall  be  constructed  at  all  highway  and  farm  crossings,  and  a  neglect 
on  the  part  of  the  company  to  erect  suitable  cattle-guards,  and  keep 
them  in  repair  renders  it  liable  for  injuries  to  cattle  escaping  from 
a  highway  upon  its  track  by  reason  of  such  defect  j^  and  the  ques- 
tion as  to  whether  a  cattle-guard  is  sufficient  or  not  is  for  the  jury,^ 
and  evidence  of  experts  is  not  necessary ;  but  the  size  of  the  cattle- 
guard,  the  kind  of  timber  of  which  it  is  built,  and  the  distance  apart 
at  which  the  timbers  are  laid  being  shown,  the  jury  is  competent  to 
speak  of  its  fitness.*  ^  The  company  is  also  bound  to  keep  its  cattle- 
guards  in  repair,^  and  free  from  snow  or  ice,  which  is  liable  to  accu- 
mulate upon  them  and  impair  their  usefulness.^  It  will  not  be  ad- 
visable to  give  the  statutory  provisions  in  reference  either  to  fences 
or  cattle-guards  in  the  different  States,  as  they  differ  essentially,  and 
are  merely  local  in  their  application. 

Sec.  420.  Private  Crossings:  Gates, Bars,  etc. — Farm-crossings  are 
generally  required  to  be  made  in  most  of  the  States,  and  in  some  of 
them  cattle-guards  are  required  to  be  put  in  at  such  crossings';  and 
where  this  is  required,  the  duty  exists  whether  the  land  was  ob- 
tained by  purchase  or  condemnation.^  .At  all  private  crossings  the 
company  is  bound  to  put  in  either  gates  or  bars  as  a  part  of  the 
fence  which  it  is  required  to  maintain.^  The  crossing  may  be  built 
either  over  or  under  the  trackf  where  the  one  will  answer  as  well  as 

1  Evansville,  &o.  E.  Co.  v.  Barber,  74         ^  Hanee  v.   Oayngai,   &e.    R.   Co.,   26 

Ind.  169 ;  Pittsburgh,  &c.  R.  Co.  v.  Eby,  N.  Y.  428  ;  Cliicago,  &c.  R.  Co.  o.  Reid, 

55  Ind.  567 ;  New^lbany,  &c.  R.  Co.  v.  24  111.  144. 

Pace,  13  Ind.  411  ;  Indianapolis,  &o.  R.  ^  Dunnigan  v.  Chicago,  &c.  R.  Co.,  18 

Co.  B.  Irish,  26  Ind.  268.  Wis.  28. 

'  Cleveland,  &c.  R.  Co.  ».  ITewbrander,  '  Clarke  ».  Rochester,  &c.  Co.,  18  Barb, 

40  Ohio  St.  15  ;  11  Am.  &  Eng.  R.  Cas.  (N.  Y.)  350. 

183 ;  White  v.  Utica,  &c.  R.  Co.,  15  Hun         8  Hurd  v.  Rutland,  &p.  R.  Co.,  25  Vt. 

(N.  Y.),  333  ;  Spinner  v.  N.  Y.  Central  116;  Pittsburgh,  &o.  R.  Co.  v.  Cunning- 

R.  Co.,  67  N.  Y.  153  ;   Fawcett  v.  North  ham,  39  Ohio  St.  327  ;   13  Am.  &  Eng. 

Midland  Ey.  Co.,  2  Eng.  L.  &  Eq.  289.  R.  Cas.  529  j  Indianapolis,  &c.  R.  Co.  V. 

The  duty  devolves  upon  the  company,  and  Thomas,  84  Ind.  194.     Compare  Croy  ■». 

it  cannot  screen  itself  from  liability  upon  Louisville,  &c.  R.  Co.,  97  Ind.  126  ;   19 

the  ground  that  the  contractor  neglected  Am.'  &  Eng.  R.  Cas.  608.     The  company 

to  carry  out  his  contract  to  build  necessary  is  not  liable  for  an  injury  caused  by  the 

cattle-guards,  etc.    Houston,  &c.   E.  Co.  negligent  construction  of  a  private  cross- 

V.  Meador,  50  Tex.  77.  ing    constructed  and    used    by    private 

»  Swartout  ».  ,N.  Y.  Central  R.  Co.,  7  parties.     Pratt  Coal  Co.  v.  Davis,  79  Ala. 

Hun,  571 ;  Railroad  Co.  v.  Newbrander,  308. 

40  Ohio  St.  15;  Chicago,  &c.  R.  Co.  o.         «  St.  Paul,  &c.  R.  Co.  w.  Murphy,  19 

Farrelly,  3  111.  App.  60.  Minn.  500  ;  Wheeler  i-.  Rochester,  &o.  R. 

*  MuLLiN,  J.,  in  Swartout  r.  N.  Y.  Co.,  12  Barb.  (N.  Y.)  22/. 
Central  R.  Co.,  7  Hun,  571. 
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the  other.  The  crossing  must  be  suitable  and  sufficient,  and  the 
question  whether  it  is  or  not  is  one  which  depends  upon  the  cir- 
cumstances, and  is  for  the  jury.'  Not  only  is  the  company  bound 
to  put  in  gates  or  bars  for  the  convenience  of  the  owner,  but  it  is 
also  bound  to  keep  them  in .  repair.^  If  they  are  left  open  by  its 
agents  or  servants  who  pass  through  them  with  its  assent,  express 
or 'implied,^  or  by  third  persons  when  it  has  failed  to  use  proper  dili- 
gence to  close  them,*  it  is  liable  for  injuries  resulting  to  cattle 
escaping  upon  the  track  in  consequence  thereof,  but  not  when  they 
are  left  open  by  the  land-owner  or  occupant,  or  hib  servants.^  Nor 
is  the  company  liable  either  to  the  occupant  or  others  when  the  land- 
owner or  occupant  erects  gates  or  b^rs  at  points  where  the  company 
is  not  bound  to  maintain  them* 

Sec.  421.  statutory  Duty  to  Fence. — It  has  previously  been  stated 
that  the  duty  to  fence  a  railway  track  is  only  created  by  statute. 
But  in  most  of  the  States  the  statute  imposes  this  duty,  and  the 
duty  must  be  strictly  performed,  or  the  land-owner  may  compel  per- 
formance by  action  ^  or  by  mandamus,^  and  it  is  also  liable  for  all 
injuries  to  live  stock  resulting  therefrom,  which  escape  from  the 
owner's  land  upon  the  track  by  reason  of  its  omission  to  build  the 

1  Home  V,  Atlantic,  &o.  E.  Co.,  86  N.  States  it  has  been  intimated,  if  not  directly 
H.  440  i  Gray  v.  Burlington,  &o.  R.  Co.,  held,  that  the  duty  to  fence  exists  inde- 
37  Iowa,  119  J  "Wheeler  t).  Rochester,  &c.  pendently  of  the  statute,  —  Quimby  u.  Vt. 
R.  Co.,  12  Barb.  (N.  Y.)  227.  Central E.  E.  Co.,  23  Vt.  387,  —and  in 

2  Chicago,  '&c.  R.  R.  Co.  v.  Harris,  54  others  it  has  been  inferred  from  a  statute 
111.  528;  Illinois  Central  R.  R.  Co.  v.  which  imposed  a  penalty  for  not  building, 
Arnold,  47  111.  173;  Waldron  v.  Portland,  —Dean  v.  Sullivan  R.  R.  Co.,  22  N.  H.' 
&c.  R.  R.  Co.,  35  Me.  422.  316;  Home  v.  Atlantic,  &c.  R.  R.  Co.,  35 

»  Spinner  «.  N.  Y.  Central  R.  R.  Co.,  N.  H.  169,  — and  in  others,  a  neglect  to 

67  N.  Y.  153 ;  Chapman  v.  N.  Y.  Central  fence  has  been  held  suflloient  to  establish 

R.  R.  Co.,  33  N.  Y.  369.  negligence.    Gormftn  v.  Pacific  R.  R.  Co., 

*  Russell  V.   Hanley,   20    Iowa,   219;  26  Mo.  441;   Kerwhacker  ,■».  Cleveland, 

Bartlfett  V.  Dubuctiie,  &c.  R.  R.  Co.,  20  &o.  R.  R.  Co.,  8  Ohio  St.  172;  Cincinnati, 

Iowa,  188;  Illinois  Central  R.  R.  Co.  v.  &c.  R.  R.  Co.  v.  Waterson,  4  Ohio  St. 

McKee,  43  111.  119;  Chicago,  &a.  R.  R.  474. 

Co.  V.  Magee,  60  111.  529;  Illinois  Central         '  In  People  v.  Rochester,  &o.  R.  R.  Co., 

E.  R.  Co.  V.  Arnold,  47  111.  173.  14  Hun  (N.  Y.),  87,  the  court  issued  a 

6  Eames  w.  Boston,  &c.  E.  R.  Co.,  14  writ  of  moMidawiM  directing  the  defendant 

Allen  (Mass.),  151.  to  fence  its  road  as  required  by  law.     The 

'  Kountz  V.  Toledo,  &c.  R.  R.  Co.,  54  defendan,t  having  failed  to  comply  with 

Ind.  515;  Indianapolis,  &c.  R.  R.  Co.  v.  the  mandate  of  the  writ,  the  court  made 

Skinner,  17  Ind.  295;  Indianapolis,  &c.  an  order  requiring  it  to  appear  and  show 

R.  R.  Co.  V.  Adkins,  23  Ind.  340.  cause  why  it  should  not  be  punished  as  for 

'  Jones  D.  Seligman,  16  Hun  (N.  Y.),  a  contempt.    The  company  having  failed 

280  ;  Wademan  v.  Albany,  &c.  R.  R.  Co.,  to  show  a  reasonable  excuse,   a  fln&  of 

51  N.  Y.  588;  People"!),  Rochester,  &o.  $607.02  was  imposed. 
R.  R.  Co.,  76  N.  Y.  294.     In  some  of  the 
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fence,  without  reference  to  the  question  of  negligence.^    It  is  incum- 
bent, however,  upon  the  plaintiff  to  show  that  the  injury  resulted 


1  Sika  V.  Chicago,  &o.  R.  K.  Co.,  21 
Wis.  370 ;  MoCall  v.  Chamberlain,  13 
Wis.  637;  Brown  i).  Milwaukee,  &c.E.  R. 
Co.,  21  Wis.  39;  Bennett  u.' Chicago,  kc. 
E.  R.  C6.,  19  Wis.^145;  Blair  v.  MU- 
waukee,  &c.  E.  E.  Co.,  20  Wis.  254; 
Norris  v.  Androscoggin  R.  R.  Co.,  39  Me. 
273;  Small  v.  Chicago,  &o.  R.  E.  Co.,  50 
Iowa,  341;  Smith  v.  Eastern  R.  R.  Co.,  35 
N.  H.  356;  Ohio,  &c.  E.  R.  Co.  v.  Clutter, 
82  111.  123;  Toledo,  &c,  R.  R.  Co.  v. 
Lanery,  71  111.  522;  Thayer  v.  St.  Louis, 
&o.  R.  R.  Co.,  22  Ind.  26.  Indeed,  evi- 
dence of  contributory  negligence  on  the 
part  of  the  owner  is  held  to  be  not  admis- 
sible. Mead  v.  Burlingtoii,,&o.  R.  R.  Co., 
52  yt.  268;  Lackiii  v.  Del.'&  Hud.  Canal 
Co.,  22  Hun  (N.  Y.),  309.  In  this  case 
interest  on  the  value  of  the  cattle  killed 
was  held  to  be  recoverable.  A  person 
whose  land  does  not  border  on  the  railway 
may  recover  when  his  cattle  escape  from 
his  land  upon  that  adjoining,  and  from 
a.  failure  of  the  company  to  maintain  a 
fence  get  upon  the  railway  and  are  injured 
or  killed.  Dunkirk,  &c.  E.  E.  Co.  v. 
Mead,  90  Penn.  St.  454;  Gillam  v.  Sioux 
(Xty,  &c.  R.  E.  Co.,  26  Minn.  268.  The 
fact  that  the  owner  of  the  land  has  fenced 
the  road,  the  company  having  neglected  to 
do  so,  it  not  being  done  under  an  agree- 
ment, the  company  is  liable  for  animals 
killed,  which  escape  upon  its  track  through 
such  fence.  ,  Fontaine  v.  Southern  Pacific 
E.  R.  Co.,  54  Cal.  645.  But  this  would 
not  be  so  if  the  owner  built  the  fence  under 
a  contract  with  the  company.  St.  Louis, 
&0.  R.  R.  Co.  V.  Washburn,  97  111.  253. 
It  is  not  the  place  of  killing  which  con- 
trols, but  the  place  of  entry.  Jefferson- 
ville,  &o.  R.  R.  Co.  v.  Lyon,  76  Ind.  107. 
A  company  failing  to  fence  its  road  is 
liable  for  injuries  to  s);ock  resultifig  from 
such  neglect,  even  though  inflicted  while 
the  road  is  being  operated  by  a  receiver. 
Kansas  Pacific  E.  E.  Co.  v.  Wood,  24 
Kan.  619.  See,  holding  the  doctrine  stated 
in  the  text,  Gary  v.  St.  Louis,  &c.  R.  R. 
Co.,  60  Mo.  209;  Burton  v.  So.  Missouri' 
E.  R.  Co.,  30  Mo.  372;  Noll  v.  St.  Louis, 
&c.  R.  R.  Co.,  59, Mo.  112;  Powell  v.  St. 
Joseph,  31  Mo.  347;  Miles  v.  Hannibal, 
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&c.  R.  R.  t!o.,  31  Mo.  407;  Toledo,  &c. 
R.  R.  Co.  ■y.Penn,  68  111.  524;  Toledo, 
&c.  R.  E.  Co.  V.  Logan,  71  111.  191;  Rogers 
V.  Newbury  port  E.  E.  Co.,  1  Allen  (Mass.), 
16;  Suydam.  i-.  Moore,  8  Barb.  (N.  Y.) 
358;  McCoy  v.  California,  &c.  E.  E.  Co., 
40  Cal.  .532.  In  Wisconsin  it  is  held  that 
the  contributory  negligence  of  the  plain- 
tiflf  is  a  defence  even  though  the  com- 
pany has  not  built  or  properly  maintained 
its  fence.  Cuny  v.  Chicago,  &c.  E.  E. 
Co.,  43  Wis.  665;  Lawrence®.  Milwaukee, 
&o.  E.  E.  Co.,  42  Wis.  322 ;  Jones  v. 
Sheboygan,  &e.  E'.  E.  Co.,  42  Wis.  306. 
As  where  he,  or  his  servants,  leave  gates  or 
bars  open  in  the  fence.  Richardson  v. 
Chicago,  i&c.  R.  R.  Co.,  56  Wis.  347; 
Laufle  V.  Chicago,  &c.  R.  R.  Co.,  33  Wis. 
640.  In  Ohio  the  company  is  bound  only 
to  ordinary  care  if  the  road'  is  properly 
fenced.  Cleveland,  &c.  R.  Co.  v.  New-- 
brander,  40  Ohio  St.  15 ;  11  Am.  &  Eng. 
E.  Cas.  480.  In  New  York,  the  mere 
negligence  of  the  plaintiff  is  Ho  defence. 
Rhodes  v.  Utica,  &c.  E.  E.  Co.,  5  Hun 
(N.  Y.),  344;  Brady  v.  Eensselaer,  &o. 
E.  E.  Co.,  1  Hun  (N.  Y.),  378.  In  New 
Hampshire  the  company  is  not  liable  for 
damages  to  cattle  which  are  unlawfully 
upon  adjoining  land  and  thence  escape 
upon  its  track.  Giles  v.  Boston,  &c.  E.  R. 
Co.,  55  N.  H.  552.  Nor  where  it  was  in  the 
exercise  of  ordinary  care  is  it  liable  where 
cattle  escape  upon  the  track  through  the 
negligence  of  the  plaintiff.  Hook  v. 
Worcester,  &c.  E.  E.  Co.,  58  N.  H.  251. 
In  Nebraska  the  conlpany  is  liable,  even 
though  the  cattle  were  running  at  large. 
Tremont,  &c.  R.  E.  Co.  v.  Lamb,  11  Neb. 
522.  In  Missouri  the  statute  dispenses 
with  proof  of  negligence,,  and  the  company 
is  not  liable -if  a  fence  or  gate  is  built  as 
the  owner  wished  it  to  be,  even  though  it 
proved  dnsufficient.  Harrington  v.  Chi- 
cago, &c.  E.  E.  Co.,  71  Mo.  384.  It  is 
also  held  that  the  company  is  only  liable ' 
for  injuries  resulting  from  cattle  being  hit 
by  its  trains,  and  is  not  liable  for  their  loss 
by  drowning  or  falling  into  pits  or  wells 
on  theright  of  way.  Hughes  v.  Hannibal, 
&c.  E.  E.  Co.,  66  Mo.  325.  In  Minnesota 
contributory    negligence    is    a    defence. 
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from  the  failure  to  build  or  properly  maintain  the  fence.^  And  the 
company  may  exonerate  itself  from  liability  by  showing  that  the 
cattle  entered  upon  its  track  at  a  point  where  it  was  not  required  to 
erect  a  fence,  and  that  the  injury  was  not  wilfully  or  wantonly  in- 
flicted,2  or  over  a  fence  erected  by  it  which  fully  answers  the  re- 
quirements of  the  statute.  So,  too,  it  may  show  that  the  land-owner 
has  waived  the  building  of  a  fence  by  it,^  as  that  he  agreed  to  main- 
tain the  fence  himself.*  If  a  land-owner,  for  a  consideration,  con- 
tracts to  build  and  maintain  the  fence,  it  is  held  in  some  of  the 
States  that  this  exempts  the  company  from  liability  to  third  persons 
not  in  privity  with  the  land-owner ;  but  the  question  whether  it  does 
or  not  depends  entirely  iipgn  the  policy  of  the  statute,  with  a  decided 
leaning  to  the  doctrine  that  it  does  not.^    But  such  an  agreement  is 


Whittier  v.  Chicago,  &c.  R.  R.  Co.,  24 
Minn.  394.  So  also  in  Maine.  Estes  v. 
Atlantic,  &c.  E.  R.  Co.,  63  Me.  308.  The 
company  is  not  bound  to  erect  a  fence  to 
keep  children  off  its  tracks.  Fitzgerald  v. 
St.  Paul,  &o.  R.  R.  Co.,  29  Minn.  336;  43 
Am.  Rep.  212;  Waulkenhau^r  v.  Chicago, 
&o.  R.  R.  Co.,  17  Fed.  Eep.  336.' 

1  Atchison,  &c.  R.  R.  Co.  v.  Yates,  21 
Kan.  613 ;  Waldron  v.  Rensselaer,  &c. 
R.  R.  Co.,  8  Barb.  (IS.  Y.)  390;  Joliet, 
&c.  B.  B.  Co.  V.  Jopes,  20  111.  221;  Kyser 
11.  Kansas  City,  &c,  R.  R.  Co.,  56  Iowa, 
207;  Chicago,  &o.  R.  R.  Co.  v.  Campbell, 
47  Mich.  265;  Peoria,  &c.  B.  B.  Co.  v. 
Dugta,  10  111.  App.  233;  Grand  Rapids, 
&c.  E.  R.  Co.  V.  Monroe,  47  Mich.  152. 
lu  Missouri  it  is  held  that  the  plaintiff 
should  state  in  his  declaration  that  the 
cattle  got  upon  the  track  through  the 
neglect  of  the  company  to  build  or  main- 
taii;  a  fence.  Morrow  v.  Kansas,  &c.  E.  E. 
Co.,  74  Mo.  82;  Rowland  v.  St.  Louis,  &c. 
E.  B.  Co.,  78  tlio.  619;  Sloan  v.  Missouri, 
&c.  R.  R.  Co.,  74  Mo.  47;  Bates  v.  St. 
Louis,  &c.  R.  R.  Co.,  .74  Mo.  60;  Edwards 
V.  Kansas  City,  &c.  B.  E.  Co;,  74  Mo.  117. 
In  Kentucky  the  statute  makes  the  fact  of 
killing  prima  facie  evidence  of  negligence. 
Kentucky  Central  R.  E.  Co.  v.  Talbot,  78 
Ky.  421. 

*  Nashville,  &c.  B.  E.  Co.  v.  Comans, 
45  Ala.  437;  Indianapolis,  &c.  E.  R.  Co.  v. 
Caldwell,  9  Ind.  397;  Jefferson ville,  &e. 
E.  E.  Co.  V.  Huber,  42  Ind.  173;  Indiana 
Central  R.  E.  Co.  v.  Gapen,  10  lud.  292; 


Chicago,  &e.  R;  R.  Co.  v.  Farrelly,  8 
Brad.  (IIJ.)  60.  In  Wisconsin  the  statute 
expressly  exempts  the  company  from  build- 
ing a  fence  "  where  the  proximity  of  ponds, , 
hills,  embankments,  or  other  sufficient 
protection  renders  a  fence  unnecessary  to 
protect  cattle  from  straying"  upon  the 
track ;  and  the  question  as  to  whether  such 
obstacles  are  a  su^cient  protection  or  not 
is  a  question  of  fact.  If  they  would  rea- 
sonably be  expected  to  be  generally  suffi- 
cient, the  insufficiency  may  be  established 
by  the  circumstance  that  upon  one  occa- 
sion cattle  had  surmounted  the  obstacle. 
Veerhusen  v,  Chicago,  &c.  B.  B.  Co.,  63 
Wis.  689. 

'  Cornwall  v.  Sullivan  R.  R.  Co.,  28 
N.  H.  161;  Hurd  v.  Rutland,  &c.  B.  R. 
Co.,  25  Vt.  116;  Tyson  v.  K.,  &o.  B.  R. 
Co.,  43  Iowa,  207;  Enright  v.  San  Fran- 
cisco, &o.  R.  R.  Co.,  33  Cal.  230. 

*  Baltimore,  &c.  R.  R.  Co.  v.  Johnson, 
59  Ind.  188;  Cincinnati,  &o.  R.  R.  Co.  u. 
Ridge,  54  Ind.  89  ;  Tombs  v.  Rochester, 
&c.  R.  R.  Co.,  18  Barb.  (N.  Y.)  588  ; 
Fames  v.  Worcester,  &o.  R.  R.  Co.,  105 
Mass.  K8  ;  Cincinnati,  &c.  R.  E.  Co.  v. 
Watorson,  4  Ohio  St.  424;  Pittsburgh,  &o. 
E.  E.  Co.  V.  Smith,  26  Ohio  St.  124  ; 
Ten's  Haute,  &c.  B.  E.  Co.  v.  Smith,  16 
Ind.  102 ;  Fort  Wayne,  &o.  R.  R.  Co.  v. 
Musseter,  48  Ind.  286. 

'  Shepard  v.  Buffalo,  &c.  R.  R.  Co.,  35 
N.  Y,  641;  Jeffersonville,  &o.  R.  R.  Co, 
V.  Nichols,  80  Ind.  821;  Corwin  v.  N.  Y. 
&  Erie  B.  E.  Co.,  13  N.  Y.  42;  Warren  v. 
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binding  upon  the  owner  and  his  tenants,^  and  if  in  writing,  and  the 
intent  to  charge  the  land  appears  therein,  it  runs  with  the  land  and 
binds  his  grantetes ;  ^  and  such  has  also  been  held  to  be  the  rule  where 
the  agreement  is  recited  in  the  record  of  the  condemnation  proceed- 
ings;^ but  a  mere  parol  agreement  is  only  binding  upon  the  parties 
thereto.*  "Where  a  valid  agreement  exists,  if  the  company  is  held 
liable  to  third  persons  for  injuries  to  cattle  escaping  upon  its  track 
through  the  insufficiency  of  the  fence,  it  has  a  remedy  against  the 
land-owner  therefor.^  These  statutes  are  not  retrospective,  and.  can 
only  apply  to  injuries  resulting  after  the  statute  takes  effect;^  but 
they  may  be  applied  to  companies  previously  incorporated;^  The 
company,  having  erected  a  fence  of  the  kind  required  by  statute,  is 
only  liable  where  negligence  in  maintaining  it  is  shown,  and"  if  it 
falls  into  disrepair,  it  is  entitled  to  notice  of  the  defect,  or  circum- 
stances should  be  shown  which  show  that  it  ought  to  have  known  > 
of  the  defect  and  repaired  it ;  ^  and  the  question  is  for  the  jury,  unless 


K.,  &c.  R.  R.  Co.,  41  Iowa,  484;  Cincin- 
nati, &c.  R.  R.  Co.  V.  Ridge,  ante;  Gil- 
man  V.  European,  &o.  E.  E.  Co.,  60  Me. 
98. 

1  Duffy  V.  TS.  Y.  &  Harlem  E.  E.  Co., 
2  Hilt.  (N.  Y.  C.  P.)  496;  Indianapolis, 
&c.  R.  E.  Co.  V.  Shriner,  17  Ind.  295. 

=>  Bronson  v.  Coffin,  108  Mass.  175; 
Cook  v.  Milwaukee,  &c.  E.  E.  Co.,  36 
Wis.  45;  Easter  «.  Little  Miami  R.  R.  Co., 
14  Ohio  St.  48;  Gill  «.  Atlantic,  &c.  E.E. 
Co.,  27  Ohio  St.  240. 

'  Huston  V.  Cincinnati,  &c.  E.  E.  Co., 
21  Ohio  St.  2S5. 

*  Vandergrift  v.  Delaware  E.  R.  Co.,  2 
Honst.  (Del.)  287;  Wilder  v.  Maine  Cen- 
tral E.  R.  Co.,  65  Me.  332;  Morse  i'. 
Boston,  &c.  E.  E.  Co.,  2  Cush.  (Mass.) 
536;  St.  Louis,  &c.  E.  E.  Co.  ■/.  Todd,  36 
111.  409. 

5  Warren  v.  K.,  &c.  R.  E.  Co.,  41  Iowa, 
484. 

'  Girtmans.  Central  E.  Co.,  1  Ga.  173. 

'  Galena,  &c.  E.  Co.  ».  Crawford,  25 
111.  529  ;  Boston,  &a.  R.  Co.  a.  Briggs,  132 
Mass.  24 ;  post,  §  495. 

8  Hodge  V.  N.  Y.  Central,  &c,  R.  R. 
Co.,  27  Hun  (N.  Y.),  394;  Clardy  u. 
St.  Louis,  &c.  R.  R.  Co.,  73  Mo.  576. 
The  company  is  only  bound  to  exercise 
reasonable  diligence  in  keeping  its  fences 
in  repair.    If  the  servants  whose  duty  it 


is  to  attend  to  such  matters  see  or  know 
of  the  defect;  it  is  their  duty  to  make  the 
repairs  within  a  reasonable  time.  Robin- 
son V.  Grand  Trunk  R.  R.  Co.,,  32  Mich. 
322;  Murray  v.  N.  Y.  Central  R.  R.  Co., 
3  Abb.  App.  Cas.  (N.  Y.)  339;  Curry  ». 
Chicago,  ,&c.  E.  R.  Co.,  43  Wis.  665; 
Lemmon  v.  Chicago,  &c.  R.  R.  Co.,  32 
Iowa,  151;  Lawrende  v.  Milwaukee,  &c. 
E.  E.  Co.,  42  Wis.  322;  Toledo,  &c.  R.  R. 
Co.  V.  Daniels,  21  Ind.  256;  Pittsburgh, 
&c.  E.  E.  Co.  «.  Eby,  55  Ind.  567;  In- 
dianapolis, &c.  R.  E.  Co.  V.  Truitt,  24 
Ind.  162;  Toledo,  &c.  E-  R-  Co.  v.  Cohen, 
44  Ind.  444;  Case  i).  St.  Louis,  &c.  E.E. 
Co.,  75  Mo.  668;  Aylesworth  v.  Chicago, 
&c.  E.  R.  Co.,  30  Iowa,  459;  Chicago,  &c. 
E.  R.  Co.  V.  Umpenouf,  69  111.  198;  To- 
ledo,  &c.  E.  R.  Co.  v.  Nelson,  77  111.  160; 
Illinois  Central  R.  R.  Co.  v.  Dickerson,  27 
111.  55.  The  question  as  to  what  is  a 
reasonable  time  in  which  to  repair  is  gen- 
erally one  of  fact  for  the  jury.  Indian- 
apolis, «^c.  E.  R.  Co.  V.  Hall,  88  111.  368; 
Great  Western  R.  R.  Co.  v.  Helm,  27  111. 
198;  Munch  v.  N.  Y.  Central  E.  E.  Co., 
29  Baft,  (N.  Y.)  647;  Toledo,  &c.  E.  ^. 
Co.  V.  Fowler,  22  Ind.  216;  McDowell  u. 
N.  Y.  Central  E.  R.  Co.,  37  Barb.  (N.  Y.) 
195;  Chicago,  &e.  R.  R.  Co.  ».,  Saunders, 
85  lU.  288;  Chicago,  &e.  R.  R.  Co.  v. 
Barrie',  55  111.  266.    The  plaintiff  must 
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the  facts  are  such  as  to  make  it  the  duty  of  the  court  to  hold  that 
as  a  matter  of  law  negligence  cannot  be  imputed  to  the  company. 
Thus,  in  a  Wisconsin  case,  the  defendant's  fence  between  its  track 
and  the  plaintiff's  pasture  was  swept  away  by  a  flood,  which  was  at 
its  height  about  eight  days  before  plaintiff's  horses  were  injured  on 
said  track.  During  the  three  days  immediately  preceding  the  in- 
jury the  water  along  the  line  of  the  fence  had  fallen  at  the  rate  of 
nearly  eight  inches  each  day,  and  at  the  time  of  the  injury  it.  had 
not  subsided  so  as  to  leave  the  entire  line  of  the  fence  at  the  place 
in  question' uncovered.  The  jury  found  that  a  new  fence  might 
have  been  properly  and  reasonably  constructed  two  days  before  the 
injury.  It  was  held  that  the  court  erred  in  submitting  to  them  the 
question  whether  the  defendant  was  negligent  in  neglecting  to  re- 


show  that  the  company  knew  of  the  defect, 
or  circumstarices  which  show  that  it  ought 
to  have  known  of  it.  Perry  v.  Dubuque, 
&o.  E.  E.  Co.,  36  Iowa,  102;  Aylesworth 
1).  Chicago,  &o,  K.  R.  Co.,  30  Iowa,  459; 
Toledo,  &c.  E.  E.  Co.  v.  Cohen,  44  Ind. 
444.  ,  If  the  plaintiff  knew  of  the  defect, 
he  should  notify  the  company.  Chicago, 
&o.  R.  R.  Co.  V.  Seiner,  60  111.  295;  Poler 
v.  N.  Y.  Central,  &c.  E.  R.  Co.,  16  N.  Y. 
476.  While  a  railway  company  is  bound 
to  keep  its  fences  in  repair,  yet,  having 
built  a  sufficient  fence,  it  has  a  right  to 
presume  that  it  will  remain  in  repair  for 
a  reasonable  time,  and  is  not  bound  to 
keep  constant  watch  over  it ;  and  the  ques- 
tion whether  it  has  kept  a  sufficient  watch 
or  not  is  for  the  jury.  Illinois  Central 
E.  R.  Co.  V.  Dickerson,  27  111.  55;  Illinois 
Central  E.  E.  Co.  v.  McKee,  43  111.  119. 
The  Nebraska  statutes  provide  thus:  "  Any 
railroad  company » hereafter  running  or 
operating  its  roads  in  this  State,  and  fail- 
ing to  fence  on  both  sides  thereof  against 
all  live  stock  running  at  large  at  all  points, 
shall  be  absolutely  liable  to  the  owner  of 
any  live  stock  injured,  killed,  or  destroyed 
by  their  agents,  employes,  or  engineers,  or 
by  the  agents,  employ^,  or  engines  be- 
longing to  any  railroad  company  running 
over  and  upon  such  road,  or  there  being." 
And  thus ;  "  No  cattle,  horses,  mules, 
swine,  or  sheep  shall  run  at  large  during 
the  night-time,  between  sunset  and  sun- 
rise, in  the  State  of  Nebraska,  and  the 
owner  or  owners  of  any  such  animal  shall 


be  liable  in  an  action  for  damages  during 
such  night-time."  It  was  held  that  a 
railway  company  neglecting  to  fence  its 
track  will  be  liable  for  the  killing  of  ani- 
mals at  large  during  the  night-time. 
Burlington,  &c.  K.  Co.  v.  Brinekman,  14 
Neb.  70;  15  N.  W.  197.  But  in  the  absence 
of  a  statute  requiring  it,  a  railroad  com- 
pany need  not  erect  a  guard  around  an 
excavation  on  its  own  land  within  city 
limits,  away  from  the  highway,  to  prevent 
animals  at  large  from  falling  into  such 
excavation.  If  an  excavation  was  made  so 
near  a  public  road  that  persons  or  animals 
passing  along  the  road  might  accidentally 
fall  into  the  same,  it  would  be  the  duty  of  _ 
the  party  making  the  excavation  to  erect 
suitable  guards  to  prevent  such  accidents, 
and  upon  failure  to  do  so  the  party  injured 
could  recover  whatever  damages  he  might 
have  sustained  from  the  neglect.  Cooley 
Torts,  660;  Beck  v.  Carter,  68  N.  Y.  288; 
Baltimore,  &c.  R.  R.  Co.  v.  Boteler,  88 
Md.  568;  Davis  v.  Hill,  41  N.  H.  329; 
Valei).  Bliss,  50  Barb.  (N.  Y.)  858;  Hard- 
castle  V.  Railroad  Co.,  4  H.  &  N.  67; 
Barnes  v.  Ward,  C.  &.  K.  661.  But 
where  a  party  makes  an  excavation  on  his 
own  land  away  from  a  public  thoroughfare, 
there  is  no  case  in  which  it  is  held  that 
such  party  must  erect  guards  around  the 
same  for  the  protection  of  persons  or  stock 
trespassing  on  said  land.  There  is  no 
obligation  in  such  case.  Clary  v.  Burling- 
ton,  &i!.  R.  Co.,  14  Neb.  232;  15  N.  W. 
Rep.  220. 
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build  the  fence.^  If  the  fence  is  built  according  to  the  requirements 
of  the  statute,  as  to  height,  strength,  etc.,  the  question  of  its  suitable- 
ness or  sufBciency  is  not  open  to  inquiry .^  But  where  the  statute 
does  not  speeity  the  kind  of  fence  to  be  built,  the  company  may 
build  such  a  fence  as  is  usually  built  in  that  locality,  and  is  regarded 
as  sufl&cient  to  keep  cattle  out,  or  any  fence  which  is  sufl&eient  for 
that  ^purpose,  and  which,  is  not  injurious  to  adjoining  proprietors.^ 
In  New  York  it  has  been  held  that  a  fence  such  as  is  usually  or  cus- 
tomarily built  between^  adjoining  proprietors  is  sufficient ;  *  but  any 
other  fence  which  is  sufficient  will  answer  the  requirements -of  the 
law.5  But  if  the  company  builds  a  fence  of  such  materials  or  in 
such  a  way  that  cattle  running  against  it  will  necessarily  be  injured, 
it  is  liable  for  such  injuries,  as  for  injuries  to  a  horse  which  is  driven 
by  it  upon  a  barbed  wire  fence  with  which  its  ,track  is  enclosed.® 


1  Goddard  v.  Chicago,  "&c.  E.  E.  Co., 
54  ^W^.  548;  Toledo,  &o.  E.  E.  Co.  v. 
Eder,  45  Mich.  329;  HllUard  v.  Chicago, 
&c,  E.  E.  Co.,  37  Iowa,  442;  Davis  v. 
Chicago,  &c.  E.  E.  Co.,  43  Iowa,  96;  Mc- 
Cormick  v.  Chicago,  &c.  R.  E,  Co.,  41 
Iowa,  193;  Downing  v.  Chicago,  &c.  B.  R. 
Co.,  43  Iowa,  96.  In  Stephenson  v.  Grand 
Trunk  E.  E.  Co.,  34  Mich.  323,  a  suit 
against  a  railway  company  for  want  of 
reasonable  diligence  in  repairing  a  fence 
destroyed  by  fire,  it  was  held  not  error  to 
exclude  evidence  that  the  repairs  might 
have  heen  more  quickly  made  of  suitable 
materials  which  were  near  at  hand,  but 
which,  it  is  conceded,  did  not  "belong  to 
the  company,  and  which  were  not  shown 
to  have  been  available  to  it  for  that  pur- 
pose. Thus  a  railway  fence  being  dis- 
covered on  fire  about  six  or  seven  o'clock 
in  the  evening,  and  the  section  foreman 
getting  notice  thereof  at  about  eight  o'clock 
that  evening,  having  proceeded  the  next 
morning  before  six  o'clock  to  repair  the 
same  as  soon  as  practicable  from  the  nearest 
materials  belonging  to  the  company,  which 
were  about  half  a  mile  distant,  it  was  held 
the  company  was  not  guilty  of  any  unrea- 
sonable delay  in  making  the  repairs. 

''  'JSnright  V.  San  Francisco,  &c.  E.  E. 
Co.,  33  Cal.  230;  Swartout  v.  N.  Y.  Cen- 
tral E.  E.'  Co.,  7  Hun  (N.  Y.),  571. 

'  Ferris  v.  Van  Buskirk,  18  Carb. 
(N.  Y.)  397;  Fames  v.  Salem,  &c.  E.  E. 
Co.,  98  Mass.  660 j  Toledo,  &e.  R.  E.  Co. 


V.  Thomas,  18  Tnd.  215;  Corwin  v.  N.  Y. 
&Erie  R.  R.  Co.,  13  N.  Y.  42;  Bronson 
V.  CofSn,  108  Mass.  175;  Enright  v.  San 
Francisco,  &o.  E.  E.  Co.,  33  Cal.  230. 

*  Ferris  v.  Van  Buskirk,  ante. 

5  Bronson  v.'  CofiBn,  108  M^ss.  175; 
Fames  v.  Salem,  &c,  E.  R.  Co.,  98  Mass. 
560. 

^  Atlanta,  &c.  E.  E.  Co.  v.  Hudson,  62 
Ga.  679.  The  Minnesota  statute  imposes 
upon  all  railroad  companies  the  duty  to 
build  good  and  sufficient  fences  on  each 
sjde  ot  their  roads,  and  provides  that  "  all 
railroad  companies  shall  be  liable  for  do- 
mestic animals  killed  or  injured  by  the 
negligence  of  such  companies  ;  and  a  fail- 
ure to  build  and  maintain  fences  as  above 
provided  shall  be  deemed  an  act  of  negli- 
gence on  the  part  of  the  companies."  The 
plaintiffs  mule  escaped  and  ran  upon  de- 
fendant's unfenced  railroad  track,  and 
while  running  and  jumping  along  the  rail- 
road track,  it  got.  its  foot  into  a  small  hole 
in  the  soil,  between  the  ties,  and  in  some 
unexplained  way  broke  its  leg.^  The  hole 
was  a  small  one,  "about  the  size  of  a  mule's 
foot,"  and  from  two  to  four  inches  in  size 
"  each  way."  There  was  no  train  along  the 
track  at  the  time  of  the  injury.  It  was  held 
that  tTie  injury  was  not  one  reasonably  to 
be  apprehended,  and  did  not  follow  as  s 
natural  or  ordinary  sequence  of  the  absence 
of  a  fence,  and  that  the.  railroad  company 
were  not  liable  for  the  killing  of  the  ani- 
mal.    See  Holden  v.  Rutland,  &c.  E.  E, 
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Hedges,  if  sufficient  to  keep  cattle  off  the  track,  constitute  a  suitable 
fence ;  Dut  if  cattle  do  escape  through  it  upon  the  track  and  are  in- 
jured, the  company  is  liable.  It  takes  the  risk  of  its  suflELciency.^ 
A  railway  company  is  held  in  Kansas  not  to  be  required  to  build  a 
hog-tight  fence,2  and  in  the  absence  of  any  special  provision  in  the 
statute  relative  thereto,  it  is  only  required  to  build  such  fences  as 
are  usually  built  for  division  fences,  and  is  not  required  to  consult 
the  necessities  or  requirements  of  the  land-owner.  If  the  land-owner, 
for  his  own  purposes,  changes  the  location  or  character  of  the  fence, 
he  assumes  all  responsibility  *for  the  consequences  of  such  act;^  and 
the  same  rule  has  been  adopted  where  he  voluntarily  repairs  the  fence.* 
Willow  hedges  are  not  permissible  as  a  fence,  because  they  are  inju- 
rious to  the  adjoining  land,  and  the  courts  will  enjoin  the  company 
from  setting  them,  upon  a  bill  brought  by  the  land-owner ;  and  the 
same  would  doubtless  be  true  of  any  species  of  hedge  which  injures 
the  land  either  by  shading  it  or  by  exhausting  the  soil.^  A  hedge, 
ditch,  ledge,  or  other  natural  obstacle,  may  be  a  sufficient  fence,  if  it 
is  sufficient  to  keep  cattle  from  entering  upon  the  track  at  that 
point,  as  the  company  is  not  bound  to  fence  so  that  cattle  cannot 
get  off  from  its  tracks,  but  only  to  prevent  them  from  getting  upon 
them.®  When  laid  over  public  lands '  or  in  the  bed  of  a  naviga- 
ble river,*  the  company  is  not  bound  to  fence ;  but  when  laid  upon 
an  embanTjment  in  the  bed  of  a  canal,  or  upon  a  tow-path  of  a  canal 
which  has  been  abandoned,  it  is  held  that  it  is  required  to  fence  its 
track.^  The  question  whether  a  river  is  a  sufficient  barrier  to  dis- 
pense with  a  fence  upon  one  side  of  the  track  is  one  of  fact,  to  be 
determined  by  the  size  and  character  of  the  stream. 

It  would  be  impossible,  as  well  as  impracticable,  in  this  work  to 
enter  into  details  either  as  to  the  special  provisions  of  the  statutes 
in  the  different  States  relative  to  the  duties  of  railway  companies  to 

Co.,  30  Vt.  297.    The  cases  Salisbury  v.  6  Brock  v.  Conn.  &  Pass.  River  R.  R. 

Herctenroder,  106  Mass.  99  ;  Seimers  v.  Co.,  35  Vt.  373. 

Eisem,  54  Cal.  418  ;  Powell  «.,  Salisbury,  »  Hilliard  v.  Chicago,  &c.  E.  R.  Co.,  37 

2  Y.  &  J.  891,  distinguished.    Nelson  v.  Iowa,  442.    An  embankment  upon  which 

Chicago,  &c.  R.  R.  Co.,  30  Minn.  74.  a  track  is  l^id  should  be  fenced  unless 

1  Bessant  v.  Great  Western  R.  R.  Co.,  sufficient  to  keep  cattle  out.  Shepard  v. 
8  C.  B.  N.  s.  368.  Buffalo,  &c.  R.  R.  Co.,  35  N.  Y.  641. 

2  Atchison,  &e.  R.  R.  Co.  v.  Yates,  '  Walsh  v.  Virginia,  &c.  R.  R.  Co.,  8 
21  Kan.  613.  Nev.  110. 

'  Kountz.v.  Toledo,  &c.  R.  R.  Co.,  64         '  Sohe.rmerhom  k.  Hudson  River  R.  R. 

Ind.  515.  Co.,  88  N.  Y.  108. 

*  Chicago,  &c.  R.  R.  Co.  v.  Seiver,  60         »  White   River  Valley  R.   R.  Co.  v. 

m.  295.  Quick,  80  Ind.  127. 
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fence  their  roads,  or  their  liability  for  a  failure  to  do  so,  as  these 
statutes  are  quite  diverse  in  their  provisions  and  purely  local  in 
their  application.  In  some  of  them  the  company  is  made  liable  if  it 
,  fails  to  build  or  maintain  a  fence,  irrespective  of  the  question  of 
negligence  on  the  part  of  either  party,  while  in  others  liability  de- 
pends entirely  upon  the  question  of  negligence.  In  some  of  them 
fences  are  not  required  to  be  built  in  cities,  etc.,.  while  in  others 
fences  must  be  built  except  where  the  convenience  of  the  public 
will  be  incommoded  thereby.  Some  of  these  statutes  are  sensible 
and  just,  while  others  are  the  opposite,  and  evince  a  prejudice  against 
these  corporations  which  is  wholly  unwarranted,  and  impose  burdens 
upon  them  which  ought  not  to  be  imposed.  Indeed,  some  of  them 
evince  a  higher  care  and  consideration  for  the  preservation  of  the 
lives  of  animals  than  is  evinced  for  the  lives  of  human  beitigs,  and 
impose  upon  these  companies  a  higher  degree  of  care  in  reference  to 
animals  than  is  required  in  the  case  of  human  trespassers  upon  their 
tracks ;  and  it  is  a  lamentable  fact  that  in  some  instance?  the  courts 
evince  a  disposition  not  merely  to  carry  out,  but  to  extend,  these 
statutes  beyond  any  limits  ever  contemplated  by  the  legislature. 

Sec.  422.  Evidence:  Burden  of  Proof.  —  Except* in  those  cases 
where  the  statute  makes  the  mere  fact  of  killing  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  company,  the  burden  of  estab- 
lishing such  negligence  is  upon  the  plaintiff.^    But  when  the  cattle 

1  New  Orleans,  &o.  E.  E.  Co.  v.  Enochs,  Co.  v    Ji^dson,  ^4  Mich.  506  ;  Locke  «. 

42  Miss.    603  ;  Terry  v.   N.  Y.   Central  St.  Paul,  &o.  R.  E.  Co.,  15  Minn.   350  ; 

K.  E.  Co.,  22  Barb.  (N.  Y.)  574  ;  Indian-  "Walsh  v.  Virginia,  &o.  R.  R.  Co.,  8  Nev. 

apolis,  &c;.  R.  R.  Co.  v.  Caudle,  60  Ind.  110  ;  Daggett  v.  Richmond,  &o.  R.  R.  Co., 

112  ;  Indianapolis,  &c.  E.  E.  Co.  v.  Means,  81  N.  C.  457  ;  Scott  v.  Wilmington,  &c. 

14'lnd.  30 ;  Cincinnati,  &c.  E.  E.  Co.  u.  E.  R.  Co.,  4  Jones  (N.  C),  432.     But  in 

Bartlett,  58  Ind.  572  ;  Grand  Rapids,  &c.  some  of  the  States  the  mere  fact  of  injury 

E.  R.  Co.  V.  Judsou,  34  Mich.  506  ;  Lynd-  is  held  to  operate  as  prima  faaie  evidence 

say«.  Conn.  &  Pass.  River  R.  R.  Co.,  27  of  negligence,  —  Smith  v.  Eastern  R.  R. 

Vt.  643 ;  Chicago,  &c.  R.  R.  Co.  v.  Far-  Co.,    35   N.  H.   356 ;  White  v.  Concord 

relly,  3  Brad.  (111. )  60  ;  111.  Central  R.  R.  E.  E.  Co.,  30  'N.  H.  188  ;  Danner  v.  So. 

Co.  V.  Reedy,   17  111.   580  ;   Peoria,  &c.  Carolina  R.  E.  Co.,  4  Rich.  (S.  C.)  329  ; 

E.  E.  Co.  V.  Barton,  80  111.  72  ;  Illinois  Eoof  v.  Charlotte,  &c.  E.  E.  Co.,  4  S.  C. 

Central  R.  E.  Co.  v.  Whalen,  42  111.  396  ;  61  ;  Wilson  v.  Wilmington,  &o.  E.  R.  Co., 

Rockford,  &c.  R.  E.  Co.  v.  Connel,l,  67 111.  aO  Rich.  (S.  C. )  52  ;  Woolfolk  f.  Macon, 

216  ;  Lawrence  v.  Milwaukee,  &c.  E.   R.  &c.  E.  E.  Co.,  56  Ga.  "457,  —  and  in  others 

Co.,  42  Wis.  322  ;  Plaster  v.  111.  Central  it  is  made  s'o  by  statute.     Little  Eock,  &e. 

B,  E.  Co.,  35  Iowa,  449  ;  Schneir  v.  Chi-  E,  E.  Co.  v.  Payne,  33  Ark.  816  ;  Little 

cago,  &c.  R.  R.  Co.,  40  Iowa,  337  ;  Law-  Rock,  &o.  R.  R.  Co.  v.  Henson,  39  Ark. 

rence  v.  Milwaukee,  &o.  R.  R.  Co.,  42  Wis.  413  ;  Little  Rook,  &c.  R.  E.  Co.  v.  Finley, 

322  ;  Waldron  v.  Portland,  &c.  R.  R.  Co.,  37  Ark.,  562  ;  Memphis,  &o.  E.  E.  Co.  v. 

35  Me.  422  ;  Bethje  v.  Houston,  &c.  R.  R.  Jones,  86  Ark.  87  ;  St.  Louis,  &o.  E.   E. 

Co.  26  Tex.  604  ;  Grand  Rapids,  &c.  R.  R.  Co.  v.  Vincent,  ,36  Ark.   451  ;  Western, 
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are  injured  or  killed  at  a  place  where  the  company  has  failed  to 
fence,  or  to  maintain  a  sufficient  fence,  the  jury  are  justified  in  pre- 
suming that  they  entered  upon  the  track  at  that  place ;  ^  and  the 
same  is  also  the  rule  where  the  fence  along  the  plaintiff's  land  is 
generally  insecure  and  insufficient.^  So,  too,  the  plaintiff  is  required 
to  show  that  the  cattle  entered  upon  the  track  at  a  point  where  the 
company  was  required  to  fence.^    The  question  as  to  whether  it  is 


&c.  R.  Co.  V.  Steadly,  65  Ga.  263  ;  South, 
&c.  R.  Co.  V.  Williams,  65  Ala.  74  ;  Clem- 
ents V.  East  Tenn.,  &c.  R.  Co.,  77  "Ala. 
633  (onus  on  the  company  to  prove  a  coni- 
plianoe  with  the  statutory  requirements)  ; 
Alabama,  &c.  R.  Co.  v.  McAlpine,  60  Ala. 
73  ;  Georgia  R.  Co.  v.  Fisk,  65  Ga.  714  ; 
Atlantic,  &c.  R.  Co.  v.  Griffin,  61  Ga.  11  ; 
Columbus,  &e.  B.  Co.  v.  Kennedy,  78  Ga. 
646  ;  31  Am.  &  Eng.  R.  Cas.  92  ;  Union 
Pac.  R.  Co,  V.  Dyche,  28  Kan.  200  ;  Louis- 
ville, &c.  R.  Co.  V.  Brown,  13  Bush  (Ky.), 
475  ;  A^estern  Md.  R.  Co.  v.  Carter,  59 
Md.  306  ;  Keech  v.  Baltimore,  &o.  R.  Co., 
17  Md.  32  ;  Chicago,  &n.  R.  Co.  v.  Trotter, 
60  Miss.  442 ;  Louisville,  &c.  K.  Co.  v. 
Smith,.,  67  Miss.  15 ;  Wilson  v.  Norfolk, 
&o.  R.  Co.,  90  N.  C.  69  ;  19  Am.  &  Eng. 
R.  Cas.  453 ;  Memphis,  &c.  E.  Co.  v. 
Smith,  9  Heisk.  (Tenn.)  860.  But  it  may 
be  rebutted  by  proof  of  due  care.  Mobile, 
&c.  R.  'Co.  V.  Williams,  53  Ala.  5'95 ; 
Little  Rock,  &c.  R.  Co.  v.  Payne,  33  Ark. 
816.  The  uncontradicted  testimony  of 
defendant's  witnesses  that  the  injury  was 
unavoidable  sufficiently  rebuts  the  statu- 
tory presumption.  Memphis,  &c.  R.  Co. 
V.  Shoeoraft,  53  Ark.  96  ;  Alabama,  &c. 
R.  Co.  V.  Roebuck,  76  Ala.  277.  See  also 
Little  Rock,  &c.  R.  Co.  v.  Bashan,  47 
Ark.  321  ;  St.  Louis,  &c.  R.  Co.  v.  Hen- 
dricks, 53  Ark.  201.  In  St.  Louis,  &c.  R. 
Co.  I).  Hagan,  42  Ark.  122 ;  19  Am.  & 
Eng.  R.  Cas.  446,  it  is  held  that  no  pre- 
sumption against  the  com'  lany  arises  from 
the  mere  fact  that  cattle  are  found  wounded 
near  the  track  ;  but  when  it  is  proved  that 
the  wounding  was  done  by  one  of  the  com- 
pany's trains,  a  presumption  arises  that 
the  company's  negligence  wai!  the  cause. 
A  statute  providing  for  such  a  presumption 
does  not  apply,  however,  where  the-horses 
when  killed  were  hitched  to  a  vehicle  and 
were  under  the  control  of  a  driver.   Anna- 


polis,  &c.  R.  Co.  V.  Pumphrey,  72  Md.  82. 
Contra  Randall  v.  Richmond,  &c.  E.  Co., 
104  N.  C.  410,  aprmed,  107  N.  C.  748. 
But  properly  there  should  be  no  presump- 
tion of  the  company's  negligence  arising 
from  the  mere  fact  of  the  injury  ;  the  bur- 
den should  rest  upon  the  plaintiff  to  prove 
the  liability  of  the  company  by  a  fair  pre- 
ponderance of  the  evidence.  See  ante, 
§  325  a;  Cleveland,  &c.  R.  Co.  v.  Craw- 
ford, 24  Ohio  St.  631 ;  15  Am.  Rep.  633 ; 
Atchison,  &c.  R.  Co.  v,  Betts,  10  C'Ol. 
431  ;  31  Am.  &  Eng.  R.  Cas.  663  ;  Bur- 
lington, &c.  R.  Co.  V.  Wendt,  12  Neb.  76  ; 
Savannah,  &o.  R.  Co.  v.  Geiger,  21  Fla. 
669  ;  29  Am.  &  Eng.  E.  Cas.  274  ;  MoKis- 
spok  V.  St.  Louis,  &c.  R.  Co.,  73  Mo.  456  ; 
Lyndsay  v.  Connecticut,  &c.  R.  Co.,  27 
.Vt.  643";  Fort  Worth,  &c.  R.  Co.  v.  Tom- 
linsonilTex.),  16  S.  W.  Rep.  866. 

•  Cecil  V.  Pacific  R.  Co.,  47  Mo.  446  ; 
Walther  !■.  Pacific  R.  Co.,  55  Mo.  271 ; 
Fickle  <,.  St.  Louis,  &e:  R,  Co.,  54  Mo. 
219 ;  Lunts  <,•.  Chicago,  &c.  R.  Co.,  54 
Mo.  228  ;  St.  Louis,  &c.  R.  Co.  v.  Casner, 
72  111.  384 ;  Toledo,  &c.  R.  Co.  v.  Pence, 
68  111.  524  ;  Galena,  &c.  R.  Co.  v.  Craw- 
ford, 25  111.  529  ;  Eookford,  &o.  R.  Co.  ». 
Lynch,  67  111.  149 ;  Chicago,  &c.  R.  Co. 
V.  Utley,  38  111.  410 ;  Chicago,  &c.  R.  Co. 
V.  Barrie,  55  111.  226  ;  Small  v.  Chicago, 
&c.  R.  Co.,  50  Iowa,  338  ;  McCoy  v.  Cali- 
fornia Pacific  R.  Co.,  40  Cal.  532  ;  Ben- 
nett V.  Milwaukee,  &c.  R.  Co.,  19  Wis. 
145  ;  Indianapolis,  &c.  R.  Co.  v.  Means, 
14  Ind.  30 ;  Bellefontaine,  &c.  R.  Co.  v, 
Suman,  29  Ind.  40. 

2  Louisville,  &c.  R.  Co.  v.  Spain,  61 
Ind.  460. 

'  Lawrence  v.  Milwaukee,  &c.  B.  Co., 
42  Wis.  322;  Morrison  v.  N.  Y.  & 
New  Haven  R.  Co.,  82  Barb.  (N.  Y.) 
668. 
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required  to  fence  at  a  given  point  is  generally  a  question  of  law.^ 
Liability  does  not  attach  from  the  mere  act  of  killing ;  and  where  the 
testimony  fails  tp  explain  the  circumstances  of  the  killing  or  injury, 
the  plaintifif  cannot  recover.^  The  fact  of  killing,  as  well  as  of  the 
negligence,  may  be  shown  by  circumstantial  evidence. 

In  such  actions,  although  there  is  no  direct  evidence  of  the  kill- 
ing, the  jury  must  pass  on  the  sufficiency  of  the  cifcumstantial  evi- 
dence adduced;  and  a  general  chaise  on  the  evidence  against  the 
plaintiff's  right  to  recover  is  properly  refused.*  It  is  not  necessary 
that  it  should  be  shown  by  direct  evidence  that  the  animals  were 
killed  by  the  company's  cars.  It  is  sufficient  if  there  are  circum- 
stances shown  from  which  that  fact  may  be  fairly  and  justly  in- 
ferred.*   But  where  the  question  is  one  purely  of  fact,  if  there  is  a 


1  111.  Central  R.  Co.  v.  Whalen,  42  111. 
396. 

2  Mobile,  &o.  E.  Co.  v.  Hudson,  50 
Miss.  572.  See  also  Chicago,  &c.  B.  Co. 
c.  Trotter,  60  Miss.  442.  In  a  case  before 
the  Kansas  Court,  which  was  an  action 
brought  by  the  owner  of  a  colt,  the  testi- 
mony showed  that  the  colt  was  seen  alive 
on  the  morning  of  October  8,  1877,  at  a 
place  where  it  usually  ran,  two  or  three 
hundred  feet  from  the  track,  which  was 
unfenced  ;  that  at  11  A.  M.  of  said  day  a 
train  passed  east  over  the  road  ;  that  on 
October  9,  1877,  the  colt  was  found  dead 
and  buried  fifteen  or  twenty  feet  from  the 
track  ;  that  at  this  time  hair  could  be  seen 
on  the  enijs  of  the  ties  for  about  two  rods, 
which  corresponded  with  the  color  of  the 
hair  on  the  colt ;  and  that  from  the  marks 
along  the  ends  of  the  ties  and  between  the 
iron  rails  it  looked  as  if  an  animal  had 
been  dragged  along  the  road  in  an  easterly 
direction.  No  evidence  was  introduced  to 
contradict  this  testimony  or  explain  these 
circumstances.  It  was  held  that  afjer  a 
verdict  in  favor  of  the  plaintiff,  and  the 
district  court  has  approved  the  verdict, 
the  supreme  court  will  not  reverse  the 
judgment.  Central  Branch  K.  Co.  v.  Pate, 
21  Kan.  529. 

'  South  &  North  Alabama  R.  Co.  v. 
Small,  70  Ala.  499. 

*  IndiaTjapolis,  &o.  E.  Co.  v.  Thomas, 
84  Ind.  194.  Thus,  where  an  animal  is 
seen  alive  during  an  afternoon  in  th6 
vicinity  of  a  railroad,  and  the  next  morn- 


ing  the  tracks  of  the  animal  are  traced  on 
an  open  bridge,  and  along  that  bridge,  for 
the  space  of  twenty  feet,  appear  blood  and 
bunches  of  hair,  of  color  corresponding 
with  that  of  the  animal,  and  the  animal, 
showing  marks  of  violence,  is  found  dead 
some  time  thereafter  in  the  water  below 
the  bridge,  and  a  witness  testifies  that, 
during  the  night  after  the  animal  was  last 
seen  alive,  he  heard  a  train  whistle  as  it 
approached  the  bridge,  and  then  heard 
something  fall  into  the  water  and  swim- 
ming therein,  it  was  held  that  a  Verdict 
that  the  animal  was  killed  by  |,he  traiii 
will  not  be  set  aside  as  against  the  evi- 
dence. Union  Pacific  E.  Co.  v.  Harris,  28 
Kan.  206  ;  Blewett  v.  Wyandotte,  &c.  B. 
Co.,  72  Mo.  583  ;  Brockert  r.  Central  Iowa 
E.  Co.,  82  Iowa,  370.  But  plaintifi' is  not 
entitled  to  a  verdict  where  the  only  evi- 
dence is  that  the  animal  was  found  within 
fifty  feet  of  the  track  with  its  legs  skinned 
and  bruised  ;  there  being  no  proof  of  how 
long  it  had  lived  after  being  injured,  or 
how  the  injuries  were  occasioned.  Missouri 
Pac.  E.  Co.  V.  Earle  (Tex.),  14  S.  W.  Kep. 
1068.  Proof  that  the  plaintiff's  cow  was 
seen  near  the  defendant's  track,  with  one 
of  its  legs  broken,  about  the  time  that  two 
trains  had  passed  over  the  road,  is  some 
evidence  in  support  of  the  plaintift"s  claim 
for  damages;  Boing  v.  Ealeigh,  &c.  R. 
Co.,  87  N.  C.  360  ;  Jackson  v.  St.  Louis, 
&c.  R.  Co.,  36  Mo.  App.  170;  Morrow  v. 
Hannibal,  &c.  E.  Co.,  29  Mo.  App.  432. 
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total  failure  of  proof  to  sustain  the  verdict  of  the  jury,  the  court  will 
set  aside  the  judgment  and  remand  the  cause  for  a  new  trial.  Thus, 
where  a  cow  was  injured,  and  it  might  have  been  injured  by  a  train, 
but  there  was  no  evidence  of  the  fact,  it  was  held  that  the  verdict 
founded  solely  on  such  evidence  should  be  set  aside.^ 

The  statements  of  the  engine-driver  in  charge  of  the  engine  which 
killed  the  cattle,  made  an  hour  after  the  accident,  and  several 
hundred  yards  from  where  it  occurred,  though  made  while  he  was 
on  the  engine,  which  was  off  the  track,  having  been  thrown  from  the 
track  as  one  of  the  results  of  the  accident,  are  not  competent  evi- 
dence, for  the  plaintiff  in  a  suit  against  the  company  to  prove  negli- 
gence in  the  company,  as  they  are  no  part  of  the  ns  gestoe.^  In  a 
Kansas  casej  a  witness  was  permitted,  to  testify  that  he  "looked 
about  and  saw  hair  on  the  ties ;  the  first  tie  had  a  lot  of  hair  on  it, 
and  the  second  one  not  so  much,  and  so  on,"  as  indicating  that  the 
injured  cow  had  been  pushed  along  the  railroad  track  by  the  com- 
pany's engine ;  and  it  was  held  competent  proof.^  But  in  an  aption 
to  recover  for  injury  to  stock,  alleged  to  have  been  caused  by  its 
being  struck  by  a  railway  train,  where  there  is  no  direct  evidence  of 
a  collision,  nor  of  traces  of  one  along  the  track,  evidence  to  show 
that  such  traces  are  always  foUnd  when  stock  is  struck  by  a  passing 
train  is  not  admissible.*  If  the  plaintiff,  without  introducing  an 
eye-witness  of  the  killing,  proves  marks  along  the  track  where  the 
animal  was  dragged  by  the  engine,  the  jury  miay  disbelieve  the  engi- 
neer and  fireman  who  testify  that  its  leg  was  broken  in  a  water-gap.^ 
In  an  action  against  a  railway  company  for  killing  a  cow,  there  was 
evidence  to  show  that  the  cow  was  found  beside  the  defendant's 
track,  torn  and  mutilated,  and  that  there  was  blood  and  cow's  hair 
on  the  track  near  by.  It  was  held  sufficient  to  warrant  the  court  in 
submitting  to  the  jury  the  question  how  the  animal  came  to  her 
death. 8 

^  Atchison,  &o.  B.  Co.  v.  Seeley,   24  in  time  to  prevent  the  injury,  a  witness 

Ean.  265.  may  state  his  opinion  from  an  examination 

-  Hawker  v.  Baltimore  &  Ohio  R,  Co.,  of  the  tracks,  as  to  whether  the  animal 

15  W.  Va.  628.  walked  or  ran  upon  the  track,  without  stat- 

*  Central  Branch  Union  Pacific  E.  Co.  ing  the  appearance  of  the  tracks,  Chicago, 
V.  Butman,  22  Kan.  689,  &c.  R.  Co.  v.  Legf?,  82  111.  App.  218. 

*  Clark  v.  Kansas  City,  &c.  E.  Co.,  55  '  Blewett  v.  Wyandotte,  &c.  E.  Co., 
Iowa,  455.  72  Mo.  588.     In  an  action  to  recover  for 

'  New  Orleans,  &c.  R.  Co,  v.  Toulme,  the  killing  of  a  horse,  a  witness  testified 

59  Miss.   284.    On   the   question  as  to  that  on  the  day  of  the  accident  he  saw  a 

whether  the  engineer  could,  by  the  exer-  freight  train  sixteen  or  eighteen  miles  from 

else  of  ordinary  care,  have  seen  the  animal  the  trestle  where  the  horse  was  killed  and 
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A  judgment  for  the  plaintiff,  in  an  action  for  damage  to  cattle, 
cannot  stand  without  proof  that  the  plaintiff  was  the  owner  of  the 
cattle.^  But  proof  of  possession  of  the  stock  killed  is  prima  facie 
evidence  of  ownership^^  Where  there  is  evidence  that  at  the  time 
of  the  killing,  the  defendant  owned  and  operated  the  railway  upon 
which  the  stock  was  killed,  the  courj;  trying  the  cause  might  properly 
infer  therefrom,  in  the  absence  of  evidence  to  the  contrary,  that  the 
train  which  struck  and  killed  the  stock  was  the  property  of  the  de- 
fendant.^ Courts  will  judicially  know  that,  as  a  general  rule,  trains 
running  upon  a  r9,ilroad  are  run,  directed,  and  controlled  by  the 
owners  of  the  road.  In  an  action  to  recover  damagps  for  injuries  to 
live  stock,  inflicted  by  a  train  run  on  defendant's  road,  the  plaintiff 
is  not  required  to  prove  affirmatively  that  the  train  was  controlled 
by  defendant ;  in  the  absence  of  any  evidence  to  the  contrary,  the 
jury  is  authorized  to  find  the  train  was  so  run.*  It  is  proper  for  the 
plaintiff  to  inquire  of  competent  witnesses  whether  the  fence  was 
such  as  good  husbandmen  usually  kept.^  The  allegation  that  the 
track  was  not  fenced  must  be  proved  on  the  trial.^  Where  the  evi- 
dence shows  that  the  stock  killed  had  entered  upon  the  track  over  a 
line  of  fence  that  was  generally  insecure,  it  is  not  necessary  that  it 
also  show  that  the  particular  part  thereof  over  which  the  ^tock 
passed  wa?  insecure.^  But  the  mere  opinion  of  a  witness  upon  the 
question  whether  a  certain  bank  between  defendant's  track  and  land 
occupied  by  the  plaintiff  was  "as  good  a, protection  against  cattle  as 
a  fence  four  and  a  half  feet  high  "  is  not  admissible.^  Where  the 
fences  have  been  accidentally  destroyed  by  fire,  after  the  track-in- 
spector has  made  his  daily,  inspection,  and  the  fact  is  not  ■  known 
until  after  the  injury  has  been  doiie,  the  company  is  not  guilty, of 
negligence.^ 

that  there  was  fresh  blood  and  hair  on  the  even  prima  facie,  where  it  appears  that  the 

cowcatcher,  —  held  not  too  remote  when  salt  was  used  as  a  solvent  to  free  the  tracks 

it  appeared  that  the  train  was  the  same  of  ice  and  snow.     Louisville,  &o.  R.  Co. 

one  seen  by  other  witnesses  at  the  trestle,  v.  Phillips  (Miss.),  12  So.  Rep.  825. 
International,    &c.    R.    Co,    v.    Hughes         *  South  &  North  Ala.  R.  Co.  v.  Pil- 

(Tex.),  16  S.  W.  Rep.  909.  green,  62  Ala.  305. 

'  Turner  v.  St.  Louis,  &c.  R.  Co.,  76         ^  Louisville,  &c.  R.  Co.  v.  Spain,  61 

Mo.  261  ;  Welsh  v.  Chioilgo,  &c.  R.  Co.,  Ind.  460. 
63  Iowa,  632.  6  Pittsburgh,  &c.  R.  Co.  v.  Hackney, 

=  Toledo,  &c.  R.  Co.  v.  Stevens,  63  Ind.  53  Ind.  488. 
337.  '  Louisville,  &c.  E.  Co.  v.  Spain,  61 

'  Evansville,  &o.  R.  Co.  v.  Smith,  65  Ind.  460. 
Ind.  92.     Proof  that  the  animal  was  at-         '  Veerhusen  v.  Chicago,  &c.  R.  Co.,  53 

tracted  to  the  road-bed  by  salt  sprinkled  Wis.  689. 
on  the  rails,  does  not  establish  negligence,         ^  Toledo,  &c.R.Co.v.Eder,  46  Mich.329. 
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Sec.  423.  Damages.  —  The  amount  of  the  recovery  is  limited  to 
the  actual  value  of  the  animals  killed,  less  the  value  of  the  carcass 
if  used,  the  value  of  the  hide,  etc.,  after  deducting  the  expenses  of 
dressing,  etc.^  If  the  carcass  was  fit  for  use,  its  value  must  be  de- 
ducted, although  the  owner  gave  it  away.^  But  if  there  is  no  evi- 
dence that  the  animal  was  worth  anything  after  it  was  killed,  its  full 
value  may  be  given.*  In  an  action  for  killing  a  cow  the  plaintiff  is 
entitled  to  recover  its  actual  market  value,  and  the  jury  may  consider 
all  its  qualities  which  affect  its  market  value,  and  are  not  limited  to 
its  value  for  beef  or  milking  purposes.*  If  the  animal  is  injured 
simply,  the  difference  between  its  value  before  and  after  the  injury,  and 
the  reasonable  expenses  of  its  care,  etc.,  and  the  temporary  loss  of  its 
use,  is  the  measure  of  recovery,^  and  interest  from  the  date  of  the  in- 
jury .^  Exemplary  damages  are  not  recoverable  unless  the  injury  was 
wilfully  inflicted.'  In  some  of  the  Statesjin  order  to  secure  the  construc- 
tion and  proper  maintenance  of  fences  along  their  line  by  railway  com- 
panies, statutes  have  been  enacted  imposing  double  damages  for  stock 
killed  on  the  road,  when  it  fails  to  maintain  good  and  sufficient  fences 
upon  both  sides  of  its  track;  and  although  the  constitutionality  of 
these  statutes  has  been  questioned,  yet  they  are  generally  sustained.** 

1  Case  w.  St.  Louis,  &o.  R.  Co.,  75  Mo.  for  the  killing  of  a  thoroughbred  bull,  a 

668  ;  Dean  v.  Chicago,   &c.    R.    Co.,  43  witness  who  knew  the  animal,  his  breed, 

Wis.  305.     But  if  the  animal  is  badly  and  his  peculiar  merits  may  testify  to  its 

bruised,  etc.,  the  owner  is  not  bound  to  value,  although  he  may  not  be  an  expert, 

use  any  special  diligence  to  dispose  of  the  and  although  his  opinion  is  not  based  upon 

carcass,   but  may  recover  its  full  'value,  actual  sales  at  or  near  the  locality.     Ala- 

Rookford,   &c.   E.  Co.  v.  Lynch,  67  111.  bama,  &c.  R.  Co.  v.  Moody,  92  Ala.  279. 

1,49  ;  Davidson   v.   Michigan  Central  R.  See  also  Cantlin  v.  Hannibal,  &c.  R.  Co., 

Co.,  49  Mich.  428.  64  Mo.  885  ;  14  Am.  Eep.  476. 

^  Casei).  St.  Louis,  &c.  R.  Co.,  75  Mo.  ,      °  Georgia  Pacific  R.  Co.  v.  FuUerton, 

668 ;  Georgia  Pacific  R.  Co.  v.  Fullerton,  79  Ala.  298;  Larkin  v.  Del.  &  Hud.  Canal 

79  Ala.  298,  Co.,  22  Hun  (N.  Y.),  389 ;  Toledo,  &c.  R. 

'  Atchison,  &o.  R.  Co.  v.  Ireland,  19  Co.   v.  Johnson,   74   111.    83  ;    Meyer  v. 

Kan.  405.  Atlantic,  &c.  R.  Co.,  64  Mo.  542;  Houston, 

•  Central  Branch  Union 'Pacific  R.  Co.  &o.  R.  Co.  v.  M^ldrow,  54  Tex.  233. 
V.  Nichols,  24  Kan.  242.  '  Chicago,  &c.  E.   Co.   v.   Janett,  69 

'  Jackson  v.  St.  Louis,  &c.  R.  Co.,  74  Miss.  470. 
Mo.  526  ;  Atlanta,  &c.  R.  Co.  v.  Hudson,         ^  Cairo  &  St.  Louis,  B.  Co.  v.  People, 

62  Ga.  679  ;  Manwell  v.  Burlington,  &c.  92  111.  97  ;  84  Am  Eep.  112;  Cumminpcs 

R.  Co.,  80  Iowa,    663  (this  rule  applies  ».   St.    Louis,   &c.  R.  Co.,  70  Mo.  570 ; 

under  the  Iowa  statute  concerning  double  Kinion  v.  Kansas  City,  &o.  R.  Co.,  89  Mo. 

damages).     Where  jilaintifF  introduces  no  App.  62 ;  Wood  v.  Kansas  City,   &c.   R. 

evidence  as  to  the  value  of  the  animal,  a  Co.,  89  Mo.  App.  63  ;  Young  v.  Kansas 

judgment  in  his   favor   for   more   than  City,    &o.    R.    Co.,    39   Mo.   App.   52  j 

nominal  damages  must  be  set  aside.     St.  Donovan  ti.  Hannibal,  &c.  R.  Co.,  89  Mo. 

Louis,  &c.  R.  Co.  Pickens  (Tex.),  14  S.  147;  Mackie  v.  Central  R.  Co.,  54  Iowa, 

W.  Eep.  1071.     In  an  action  for  damages  646  ;  Cairo  &  St.  Louis  E.  Co.  o.  Warring- 
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In  Nebraska,^  however,  such  an  act  has  heen  held  to  be  uncon- 
stitutional, mainly  upon  the  ground  that  the  State  constitution  pro- 
vides that  "all  fines  and  penalties' shall  be  appropriated  for  the 
use  of  common  schools."  In  other  States,  it  is  provided  by  statute 
that  in  addition  to  compensatory  dainages,  plaintiff  may  recover  a 
reasonable  amount  as  attorney's  fees.  Under  such  statutes  it  seems 
that  it  is  for  the  jury  to  say  what  is  a  reasoyable  fee  under  the  cir- 
cumstances, and  this  may  be  greater  or  less  than  the  amount  actually 
paid  by  plaintiff  to  his  attorney.^ 


ton,  92  111.  157  ;  Kaes  v.  Missouri  Pacific 
K.  Go.,  6  Mo.  App.  397.  See  also  Mom- 
son  V.  Burlington,  &c.  B.  Co.  (Iowa),  51 
N.  W.  Eep.  75  ;  Broekert  v.  Central  Iowa 
R.  Co.,  82  Iowa,  279.  But  a  statute  pro- 
viding that  the  value  of  stock  killed  by  a 
railroad  which  fails  to  fence  its  tracks 
shaUJje  assessed  by  appraisers,  and  the 
amount  thereupon  become  due  and  pay- 
able is  unconstitutional  in  that  it  denies 
the  right  of  trial  by  jury.  Oregon  R.  & 
Nav.  Co.  V.  Dacres,  1  Wash.  St.  195,  525. 


1  Atchison,  &c.  R.  Co.  v.  Baty,  6  Neb. 

37  ;  29  Am.  Rep.  366. 

^  Lake.  Erie,  &o.  B.  Co.  v.  Helmericks, 

38  111.  App.  141.  It  i$  not  necessary  that 
plaintiff  should  show  in  his  pleadings  that 
the  employment  Qf  an  attorney  was  neces- 
sary. A  full  statement  of  the  facts,  and  a 
prayer  for  an  attorney's  fee,  will  sustain 
such  a  recovery,  Kansas  City,  &c.  R,  Co. 
V.  Burge,  40  Kan.  736  ;    Railway  Co,  v. 

.Abney,  30  Kan.  41 ;  1  Pac.  Rep.  385. 
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CHAPTER  XXVIII. 
Carriers  of  Things. 


Sec.  i2i. 
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Bailway  Companies  are  Common 
CarrieTs  :  Liabilities  of,  etc. 

Limitation  of  Liability  by  Con- 
tract. 

Duty  to  receive  Goods. 

Delivery  to  the  Company. 

Bight  to  demand  Advance 
Freight. 

Duty  to  Carry  Safely. 

Proper  Carriages  to  be  Provided. 

Goods  Injurious  to  Each  Other 
not  to  be  Stowed  Together. 

The  Directions  of  the  Owner 
must  be  Obeyed. 

When  the  Right  to  Stop  in 
Transitu  Exists. 

Tennination  of  the  Transit. 

What  is  Actual  Delivery. 

Carrier  may  be  Agent  to  Receive, 
and  Determine  Transit. 

Delivery  of  Part,  when  Delivery 
of  the  Whole. 

Transit  once  Ended,  Right  can- 
not Revive. 
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Rival  Claimants.     ' 

Common  Carrier's  Liability  only 

Determined  by  a  Delivery. 
Care  which  must   be  used   in 

Delivery  of  the  Goods. 
When    Carrier's  Responsibility 

ceases.  Question  for  Jury. 
Delivering    within    Reasonable 

Time. 
Mis-delivery,  Effect  of. 
Delivery  to  right  person. 
What  constitutes  a  delivery. 
Delivery  must  be  made  within 

reasonable  time. 
Evidence  of  non-delivery. 
Loss  by  Fire. 

Misconduct  of  a  third  Person. 
Fraud  by  the  Customer. 
.Liability  where  there  are  con- 
necting Lines. 
Carriage  of  Live  Stock. 

Freight     awaiting     Delivery : 

Notice  to  Consignee. 
Who  may  sue  for  Loss  or  Injury. 
Damages  recoverable. 


Sec.  424.  Railway  Companies  are  Common  Carriers  :  Liabilities 
of,  etc.  —  Independently  of  any  steftute,  railway  companies  are  com- 
mon carriers  of  goods ;  and  this  liability  arises  under  the  common 
law  and  the  general  custom  of  the  country.^  A  common  carrier  is 
one  who  plies  betweep  certain  termini,  and  openly  professes  to  carry 
goods  for  hire  for  all  such  persons  as  may  choose  to  employ  him.* 


1  Palmer  v.  Grand  Junction  Ry.  Co.,  4 
M.  &  W.  749  ;  Richards  v.  London,  &c. 
Ey.  Co.,  7  C.  B.  839  ;  Cranch  v.  London, 
&o.  Ry.  Co.,  14  C.  B.  266 ;  Armentrout  v. 
St.  Louis,  &e.  R.  Co.,  1  Mo.  App.  158  ; 
Houston,  &c,  R.  Co.  e.  Ham,  44  Tex.  628  ; 
Hubbard  v.  Hamden  Express  Co.,  10  R.  I. 


244  ;  Nashville,  &e.  B.  Co.  v.  David,  6 
Heisk.  (Tenn.)  261 ;  Mobile,  &c.  B.  Co.  v. 
Weiner,  49  Miss.  726  ;  Mobile,  &o.  R.  Co. 
V.  Williams,  54  Ala.  168;  Finn  v.  Western 
B.  Co.,  112  Mass,  524;  Ohio,  &c.  B.  Co. 
0.  Yohe,  51  Ind.  181. 

2  Bussell  V.  Livingstone,  19  Barb.  (N. 
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But  they  may  profess  to  carry  only  certain  kinds  of  goods,  and  are 
liable  as  common  carriers  only  according  to  such  profession  or  the 
usages  of  their  business.^  Their  liability  commences  with  the  de- 
livery of  the  goods  to  them,  and  terminates  with  the .  delivery  of 
the  goods  at  their  place  of  destination,  or  where  they  are  to  be  de- 
livered at  the  terminus  of  their  route  to  a  connecting  carrier.* 
They  are  insurers  of  the  goods  received  by  them  to  be  carried,  against 
all  casualties,^  except  those  which  arise  from  the  act  of  God,  public 
enemies,  the  fault  of  the  party,  or  the  inherent  qualities  of  the 
property  itself.*  Anything  may  he  said  to  result  from  the  ad  of  God 
in  the  production  of  which  man  has  no  agency,  immediate  or  remote,  — 
as,  injuries  resulting  from  the  elementary  forces  of  Nature,  uncon- 
nected with  the  agency  of  man,  or  other  cause  which  could  not  have 
been  prevented  hy  the  carrier  hy  any  act  of  his  which  could  reasonably 
be  required  of  him.^    Loss  by  pubKc  enemies  refers  only  to  enemies 


Y.)  346  ;  Verner  v,  Sweitzer,  32  Penn.  St. 
208  ;  Mershon  v.  Hohensack,  22  N.  J.  L. 
372 ;  Fuller  v.  Bradley,  25  Penn.  St.  120  ; 
Samms  v.  Stewart,  20  Ohio,  69. 

1  Tunnel,  v.  Pettijohn,  2  Harr.  (Del.) 
48  ;  Powell  v.  Mills,,  30  Miss.  231.  The 
usages  of  the  business  and  the  representa- 
tions which  the  carrier  has  made  to  the 
public,  are  invariably  the  guide  to  a  proper 
decision  as  to  the  nature  of  the  business. 
Bennett  v.  Peninsular,  &c.  S.  B.  Co.,  6 
C.  B.  775  ;  Crosly  v.  Fitch,  12  Conn.  410; 
Williamf)  v.  Grant,  1  Conn.  487  ;  Richards 
V.  Gilbert,  5  Day  (Conn.),  415;  DeMott 
V.  Larraway,  14  Wend.  (TA'.  Y.)  225  ;  Bell 
I).  Eeed,  4  Binn.  (Penn.)  127;  Johnson  v. 
Midland  Ey.  Co.,  4  Exohq.  367;  Moriarty 
V.  Harnden's Express,  1  Daly  (N.  Y.  C.  P.), 
227  ;  Michigan,  &c.  R.  Co.  v.  McDonough, 
21  Mich.  162.  In  this  case,  railway  oom- 
pailies  were  held  not  to  be  common  carriers 
of  live  stock.  See  also  Gt.  Western  Ey. 
Co.  V.  Blower,  L.  R.  7  C.  P.  655  ;  post, 
§  452  6. 

2  Mobile,   &e.    R.  Co.  ».  Weiner,  49 
Miss.  725  ;  Knight  v.  Providence,  &c.  R. 
Co.,  13  E.  I.  572.  See^osi,  §  452  a,  where 
the  liability  for  loss  on  connecting  lines  is ' 
considered. 

»  Little  Rook,  &o.  R.  Co.  v.  Talbot,  47 
Ark.  97. 

*  Harris  v.  North  Indiana  R.  Co.,  20 
N.  Y.  232 ;  Eohannon  v.  Hammond,  42 
Cal.  227;  Rixford  v.  Smith,  52  N.  H. 


355  ;  HaU  v.  Renfro,  3  Mete'  (Ky.)  51 ; 
Boston,  &c.  R.  Co.  v.  Shidley,  107  Mass. 
568;  Williams  v.  Grant,  1  Conn.  487; 
Moses  V.  Morris,  4  N.  H.  304  ;  Harrell  v. 
Owens,  1  D.  &  B.  (N.  0.)  L.  273  ;  Turner 
V.  Wilson,  7  Yerg.  (Tenn.)  340  ;  Ewart  ». 
Street,  2  Bailey  (S.  C. ),  273.  In  Coggs 
V.  Bernard,  1  Ld.  Eay'd,  909,  Lord  Holt 
states  the  rule  to  be  that  a  common  carrier 
is  liable  for  an.  injury  to  the  goods  against 
all  casualties,  except  the  "  act  of  God  and 
the  king's  enemies ; "  but  latterly  this 
rule  has  been  somewhat  modified  or  ex- 
tended, and  the  carrier  is,  as  stated  in  the 
text,  held  not  to  be  liable  where  injury 
results  to  the  goods  from  the  fault  of  the 
party  himself,  or  from  some  inherent  qual- 
ity or  vice  in  the  property  itself,  and  the 
justice  and  wisdom  of  this  rule  is  unques- 
tionable. 

*  Nugent  V.  Smith,  1  C.  P.  Div.  423  ; 
Nichols  V.  Mansland,  L.  E.  10  Exch.  258. 
Storms,  tempests,  lightning,  and  inevitable 
accidents  not  re.sulting  from  l(uman  agency, 
are  acts  of  God  within  the  meaning  of  the 
term  as  here  employed.  If  the  danger  or 
the  accident,  though  unavoidable,  has  been 
occasioned  by  the  act  of  man,  the  carrier 
cannot  avail  himself  of  it  as  an  excuse  for 
the  non-delivery  of  the  goods.  Oakley  v. 
Portsmoutji,  &0.  Co.,  11  Exch.  622. 
Thus,  where  an  action  was  brought 
against  a  common  carrier  for  not  safely 
carrying  and   delivering'  a    quantity  of 
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with  whom  the  government  is  at  open  War,  and  does  not  include 
thieves,  rioters,  or  insurgents.^  But  it  does  include  depredations  by 
pirates.2  So,  too,  it  includes  injuries  caused  by  insurgents  who 
are  warring  against  the  government.  Thus,  where  goods  in  the 
hands  of  a  common  carrier  were  destroyed  by  the  confederate  army, 
it  was  held  that  the  carrier  was  not  liable.'    Loss  by  the  act  of  the 


hops,  and  it  appeared  that  a  fire  broke 
out  in  a  building  adjoining  a  booth,  under 
which  the  carrier  bad  placed  the  hops, 
and  burned  with  inextinguishable  violence, 
and  extended  itself  to  the  hops,  and  con- 
sumed thein,  without  any  neglect  or  de- 
fault on  the  part  of  the  carrier  himself,  it 
was  held  that  inasmuch  as  the  fire  had  not 
been  occasioned  by  lightning,  but  by  the 
act  of  man,  the  ccourrenoe  of -the  disaster 
constituted  no  answer  to  the  action.  For- 
ward V.  Pittard,  1  T.  E.  83  ;  Hyde  v. 
Trent  Nav.  Co.,  5  T.  E.  399.  If  the 
goods  have  been  destroyed  or  swept  away 
by  rains  and  floods,  the  circumstances 
attendant  upon  the  loss  must  be  regarded, 
in  order  to  determine  whether  it  has  been 
occasioned  by  the  act  of  God  or  the  act  of 
man.  If  the  common  carrier  has  neglected 
to  provide  proper  coverings  for  the  goods  ; 
if  he  has  gone  out  of  his  way  to  meet  the 
danger;  it  he  has  travelled  by  unusual 
roads,  or  crossed  a  plain  subject  to  inun- 
dations when  he  might  have  kept  the  high 
ground  and  been  safe,  the  loss  occasioned 
thereby  is  a  loss  from  the  act  or  negligence 
of  man,  and  the  common  carrier  is  conse- 
quently responsible  therefor.  Doct.  & 
Stud.,  Dial.  2,  ch.  38  ;  Noy,  ch.  43.  It 
is  not  enough  that  they  have  been  lost  by 
the  act  of  God,  ifhia  own  act  or  negligence 
has  in  any  measure  contributed  to  bring 
about  the  injury.  Thus,  if  he  has  departed 
from  his  line  of  duty,  and  has  violated  his 
contract  in  any  respect,  and  while  thus 
in  fault,  and  in  consequence  of  that  fault, 
the  goods  are  injured  by  an  act  of  God, 
which  wbuld  not  otherwise-  have  occurred, 
he  is  liable.  Eead  v.  Spaulding,  30  N.  Y, 
630  ;  Michaels  v.  New  York,  &o.  E.  Co., 
80  N.  Y.  564;  New  Brunswick  Co.  v. 
Tiers,  24  N.  J.  L.  697  ;  Hill  v.  Sturgeon, 
28  Mo.  323.  When  a  carrier  sets  up  m- 
evUdblf  accident,  or  the  act  of  God,  as  a 
defence,  the  burden  is  upon  him  to  show 
not  only  that  the  injwry  resulted  from  a 
cause  over  which  he  had  no  control^  but 


that  his  act  has  in  nowise  contributed  to  the 
injury,  the  presumption  being  against  him. 
Van  Winkle  v.  South  Carolina  R.  Co.,, 88 
Ga.  82  ;  Day  v.  Ridley,  16. Vt.  48  ;  Law- 
renoe  v.  McGregor,  Wright  (Ohio),  198  ; 
Spencer  v.  Daggett,  2  "Vt.  92  ;  Avend  w. 
Liverpool  Steamship  Co.,  64  Barb.  {N.  Y. ) 
118;  The  Rockett,  1  Biss.  (U.  S.)  864; 
Lewis  V.  Smith,  107  Mass.  374 ;  Hall  v. 
Beufro,  3  Met.  (Ky.)  SI.  It  is  sometimes 
said  that  inevitable  accident  and  the  act 
of  God  are  synonymous  terms  when  used 
in  reference  to  the  liability  of  a  common 
carrier.  Neal  v. 'Sanderson,  9  Miss.  572  ; 
Fish  V.  Chapman,  2  Ga.  349.  But  this  is 
not  so  where  the  carrier  by  means  of  public 
advertisements  or  otherwise  has  held  him- 
self out  as  insuring  a  safe  delivery.  Mor- 
rison V.  Davis,  20  Penn.  St.  171;  Harris  v. 
Rand,  4  N.  H.  259.  A  baggage-master  of 
defendant  received  plaintiff's  three  trunks, 
filled  with  drummer's  samples,  charged 
him  with  extra  weight,  and  checked  the 
trunks  to  another  city.  Shortly  after 
they  were  received,  the  depot  was  flooded 
by  a  sudden  rise  in  the  river,  and  plain- 
tiffs samples  were  injui'ed.  It  was  held 
that  if  the  rise  of  the  river  was  so  sudden 
and  unexpected  that,  with  the  exercise  of 
all  reasonable  and  proper  diligence,  the 
trunks  could  tiot  be  moved  without  being 
wet,  the  injury  must  be  deemed  attribut- 
able to  an  act  of  God,  for  which  de- 
fendant was  not  responsible,  but  that,  no 
objection  having  been  made  to  taking  the 
trunks  because  of  their  containing  samples 
instead  of  ordinary  personal  baggage,  and 
their  carriage  having  been  paid  for,  plain- 
tiff, if  he  could  recover  at  all,  could  recover 
their  value.  Strouss  v.  Wabash,  &c.  R. 
Co.,  17  Fed.  Rep.  209. 

1  Jones  on  Bailments,  104. 

'  Pickering  «.  Barclay,  2  RolL  Abr. 
248  ;  Barton  v.  Wolliford,  Comb.  56. 

»  Nashville,  &c.  R.  Co.  v.  Estes,  10 
Lea  (Tenn.),  749. 
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party  embraces  injuries  which  result  from  improper  packing,^  where 
the  goods  are  apparently  properly  packed  when  delivered  to  the  car- 
rier; or  by  the  intermeddling  of  the  shipper  after  the  transit  has 
begun.2  Loss  resulting  from  the  intrinsic  character  of  the  goods,  as 
from  decay,  explosion,  etc.,  cannot  be  charged  to  the  carrier ;  ^  it  is 
rather  to  be  attributed  to  the  fault  of  the  owner  or  shipper.  Indeed 
where  a  party,  without  the,  knowledge  of  the  carrier,  ships  dangerous 
articles, — as,  articles  of  a  highly  combustible  or  explosive  character, 
— ■  instead  of  the  carrier  being  liable  to  him  for  the  loss,  he  is  liable 
to.  the  carrier  for  any  damages  sustained  by  him  by  reason  of  the 
burning  or  explosion  of  such  articles  while  in  transit,  whereby  his 
vehicles,  or  other  property  being  transported  by  him,  is  injured.* 

Where  goods  are  taken  out  of  the  possession  of  the  carrier  under  a 
valid  legal  process,  he  is  discharged  from  further  liability  in  reference 
thereto,  —  as,  where  they  are  attached  upon  mesne  process,  levied 
upop,  or  replevied.^  These  are  the  only  grounds  upon  which,  inde- 
pendently of  an  express  contract,  the  carrier  can  escape  liability. 
At  the  common  law,  although  goods  are  stolen  by  thieves,  destroyed 
by  fire,  or  injured  through  the  wrongful  ^act  of  third  parties,  the 
carrier  is  liable  for  their  loss  or  for  injury  thereto.® 

1  Northeastern  Ey.  Co.  v.  Richardson, 
L.  R.  7  C.  P.  75.  It  is  enough,  howeVer, 
for  the  consignor  in  the  iirst  instance  to 
prove  the  condition  of  the  goods  when 
delivered  to  the  carriei;,  and  their  condi- 
tion when  delivered  to  the  consignee, 
and  if  damaged  while  in  the  hands  of 
the  carrier  he  is  entitled  to  recover ;  and 
the  fact  that  the  damage  was  partly  caused 
by  defective  packing,  merely  affects  the 
amount  of  the  recoveiy.  Higginbotham  v. 
■Great  Northern  Ry.  Co.,  2  F.  &  F.  796  ; 
Stewart  v.  Crowley,  2  Stark.  323. 

^  Where  the  cattle  escape  from  the  car 
through  the  negligence  of  the  shipper,  who 
interferes  with  the  fastenings  of  car,  there 
is  no  liability  on  the  carrier's  part.  Thus, 
where,  without  the  knowledge  or  consent 
of  the  carrier,  the  shipper  insists  on  having 
the  door  of  the  car  left  open,  he  must  bear 
the  loss  ;  he  cannot  shift  it  upon  the  car- 
rier. '  Roderick  v.  Baltimore,  &c.  R.  Co. , 
7  W.  Va.  54  ;  Hutchinson  v.  St.  Paul,  &c. 
R.  Co.,  37  Minn.  524. 

*  Kendall  v.  London,  &c.  By.  Co.,  L.  R. 
7  Exch.  373. 

*  Boston,  &c.  R.  Co.  v.  Shfdley,  107 
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568  ;  Barney  v.  Bumstinlinder,  64 
Barb.  (N.  Y.)  612.  So  in  reference  to 
perishable  property ;  if  potatoes,  apples, 
or  fruit  of  any  kind  decay  while  in  transit, 
without  the  fault  of  the  carrier,  he  is  not 
responsible  for  the  loss,  and  to  hold  him 
so  would  be  exceedingly  unjust,  and  would 
doubtless  result  in  carriers  refusing  to 
receive  such  property  for  transportation. 
Kendall  !>.  London,  &o.  Ry.  Co.,  L.  E.'7 
Exch.  373. 

^  French  v.  Star  Union  Trans.  Co., 
134  Mass.  288. 

«  Forward  v.  Pittard,  1  T.  R.  27 ; 
Hyde  v.  Trent,  o.  Nav.  Co.,  5  T.  R.  389; 
Gosling  V.  Higgins,  1  Camp..451;  Hollister 
i;.  Nowlen,  19  Wend.  (N.  Y.)  234;  Fair- 
child  V.  Slocuni,  19  Wend.  (N.  Y.)  331 ; 
Colei).  Goodwin,  19  Wend.  (N.  Y.)  251; 
opinion  of  Cowen,  J.,  21  Wend.  (N.  Y.) 
198.  See  also  Crosby  v.  Fitch,  12  Conn. 
419;  Hale  v.  N.  J.  Steam  Nav.  Co.,  15 
Conn.  539  ;  Klauber  v.  American  Express 
Co.,  21  Wis.  21;  Southern  Express  Co. 
V.  Newby,  36  Ga.  635.  See  also  Howe  v. 
Oswego,  &c.  R.  Co.,^56  Barb.  (N.  Y.)  121; 
The  Maggie  Hammond,  9  Wall.  (U.  S.) 
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To  make  a  carrier  subject  to  the  stringent  liability  imposed  by  the 
common  law  on  common  carriers,  there  must  be  privity  of  contract, 
express  or  implied,  between  Mm  and  the  person  who  employs  him,  and 
a  right  on  his  part  to  compensation  for  his  services.  There  is  no-pri  vity 
of  contract  between  the  sender  of  a  letter  by  mail  and  the  contractor 
with  the  government  for  carrying  the  mails,  nor  has  the  latter  any 
right  to  compensation  from  the  former ;  consequently  he  is  not  liar 
ble  as  a  common  carrier  to  the  sender  of  the  letter,  although  he  be 
at' the  same  time  engaged  in  the  business  of  a  common  carrier.^ 

Sec.  425.  Limitation  of  Liability  by  Contract.  — In  addition  to 
the  exemption  from  liability  referred  to  in  the  last  section,  a  carrier 
may  by  express  contract  limit  his  liability,  provided  the  limitation 
is  just  and  reasonable.^    The  limitation  must,  however,  be  imposed  by 


435  ;  Harrell  v.  Owens,  1  D.  &  B.  (N.  C.) 
L.  278 ;  Colt  v.  McMeehen,  6  John. 
(N.  Y.)  60 ;  Moses  v.  Norris,  4  N.  H. 
304  ;  Kem,p  v.  Coughtry,  11  John.  (N.  Y.) 
107  ;'  Ewart  v.  Street,  2  Bailey  (8.  C.), 
157,;  Williams  v.  Grant,  1  Conn.  487; 
Turner  v.  Wilson,  7  Yerg.  (Tenn. )  340  ; 
Campbell  v.  Morse,  Harp.  (S.  C.)  469; 
Gordon  v.  Little,  8  S.  &  R.  (Penn.)  533. 
And  this  rule  extends  to  carriers  by  water 
as  well'  as  by  land.  Daggett  v.  Shaw,  3 
Mo.  264  ; '  Harrington  i>.  Lyles,  2  N.  & 
McCord  (S.  C.)  88 ;  Clark  v.  Richards,  1 
Conn.  54 ;  Emery  v.  Hersey,  4  Me.  411 ; 
Boylo  V.  McLaughlin,  4  H.  &  J.  (Md.) 
291.  And  the  destruction  of  goods  by 
Are  is  not  such  an  act  of  God,  unless  occa- 
sioned by  lightning,  as  excuses  the  earner's 
liability.  Graff  v.  Bloomer,  9  Penn.  St. 
114;  Parker  v.  Flagg,  26  Me.  181; 
Miller  v.  Steam  Nav.  Co.,  10  N.  Y. 
431.  But  the  I'ule  does  not  extend  to  the 
tim.e  of  delivery.  Parsons  v.  Hardy,'  14 
Wend.  (N-  Y.)  215.  A  common  carrier 
is  only  relieved  from  liability  for  such  in- 
juries as  must  be  attributed  to  the  act  of 
God,  and  not  merely  for  such  as  may 
be  so  attributed.  If  the  injury  is  not 
the  direct  effect  of  the  act  of  'God,  but 
is  such  as  might  not  have  happened  but 
for  the  negligence  of  man,  the  carrier 
is  liable.  Therefore,  where  a  violent 
storm  caused  an  unusually  low  tide,  and 
the  carrier's  barge,  lying  at  the  pier 
which  he  used,  was  pierced  by  a  projecting 
timber,  covered  at  ordinary  tides,  and 
known  by  the  carrier  to  exist,  it  was  held 


that  he  was  liable,  notwithstanding  that 
his  individual  negligence  in  leaving  his 
barge  there  would  not  have  produced  the 
injury,  without  the  concurrence  of  the  act 
of  God  and  the  negligence  of  the  wharf- 
builder.  New  Brunswick  Co.  «.  Tiers,  24 
N.  J.  L.  697. 

1  Central  B.  &  B.  Co.  v.  Lampley,  76 
Ala.  857.  A  railroad  being  by  law  an  es- 
tablished post-road,  and  the  mails  being 
carried  along  its  route  by  the  directions  of 
the  postoffice  department  of  the  govern- 
ment, the  liability  of  the  railroad  company 
for  the  loss  of  mail  matter  is  not  that  of  a  , 
common  carrier,  but  of  a  bailee  for  hire  ; 
and  while  it  would  be  liable  to  the  sender 
of  a  registered  letter,  if  stolen  or  lost 
through  the  negligence  or  want  of  care  of 
its  agents  or  servants,  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  theft 
or  loss  was  caused  by  such  negligence,^  and 
trover  is  not  the  proper  form  of  action  to  ' 
enforce  the  liability.  Central  K.  &  B. 
Co.  V.  Lampley,  76  Ala.  367.  See  also 
Sawyers  v.  Corse,  17  Gratt.  (Va.)  230. 

*  Farmers',,  &c.  Bank  v.  Chaniplain 
Trans.  Co.,  23  Vt.  186  ;  New  Jersey  Steam 
Nav.  Go.  ti.  Merchants'  Bank,  6  How. 
(U.  S.)  344;  Baltimore,  &o.  R.  Co.  v. 
Skeels,  3  W.  Va.  556  ;  Wallace  v.  Mat- 
thews, 39  Ga.  617 ;  Michigan,  &c.  E.  Co. 
V,  Heaton,  31  Ind.  397,  ». ;  Express  Co. 
V.  Konntz,  8  Wall.  (U.  S.)  841 ;  Lamb  i>. 
Camden,  &c.  E.  Co.,  2  Daly  (N.  Y.)^  454  ; 
Indianapolis,  &c.  R.  Co.  v.  Allen,  31  Ind, 
394  ;  Soythem  Exp.  Co.  v.  PurCell,  87 
Ga,  103  J  Evansville,  &o.  R.  Co.  v.  Young, 
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express  contraefc,  and  as  a  rule  cannot  be  imposed  "by  a  mere  general 
notice,^ — at  least  unless  actual  knowledge  of  the  terms  of  such 
notice  is  brought  home  to  the  shipper,  at  the  time  he  enters  into 
the  contract,  the  burden  of  establishing  which  is  upon  the  carrier.^ 
But  the  general  rule  is  that  the  shipper's  acceptance  of  a  receipt, 
which  contains  the  contract  for  exemption,  is  sufficient  to  make  the 
contract  binding  on  him  whether  he  read  it  or  not.  A  diflerent  view 
is  maintained  in  some  of  the  earliest  cases  ;^  but  as  is  now  universally 


28  Ind.  516  ;  McMillan  b.  Mich.  Southern 
R.  Co.,  16  Mich.  69.  "  The  law  does  not 
compel  persons  dealing  with  carriers  to 
rely  and  insist  upon  this  liability  which  it 
primarily^imposes  in  their  favor.  In  this, 
as  in  all  other  cases,  the  law  recognizes  the 
competency  of  parties  to  manage  their  own 
affairs  and  to  make  such  contracts  in  respect 
of  them  as  they  deem  most  advantageous." 
Michigan  Central  B.  Co.  v.  Hale,  6 
Mich.  262.  >See  also  Feige  v.  Mich.  Cen- 
tral B.  Co,  62  Mich.  1. 

1  HoUister  v.  Nowlen,  19  Wend.  (N. 
Y.)  251;  Dewart  v.  Loamer,  21  Conn. 
245;  Kimball  t).  Eutland,  &o.  R.  Co.,  26 
Vt.  247 ;  Judson  v.  Western  R.  Co.,  6 
AUen  (Mass.),  486  ;  Michigan,  &e.  B.  Co., 
6  Mich.  243  ;  Moses  v.  Boston,  &c.  B.  Co., 
82  N.  H.  S2S  ;  Dorr  v.  N.  .T.  Steam  Nav. 
Co.,  11  N.  Y.  485 ;  Smith  v.  IST.  Carolina 
R.  Co.,  64  N.  C.  236;  Georgia  B.  Co.  v. 
Gann,  68  Ga.  350 ;  Alabama,  &c.  R.  Co. 
V.  Little,  2  Alb.  L.  J.  141;  State  v. 
Townsend,  37  Ala.  247;  South,  &c.  R. 
Co.  ■».  Henlein,  56  Ala.  368 ;  Clark  v. 
Faxon,  21  Wend.  (N.  Y.)  153;  N.  J. 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  (tr.  S.)  844;  York  Cb.  v.  Central 
R.  Co.,  3  Wall.  (U.  S.)  107;  Wallace  «. 
Mathews,  39  Ga.  617;  Express  Co.  v. 
Kountz,  8  Wall.  (U.  S.)  341;  Simon  ». 
The  Fung  Shuey,  21  La.  An.  363  ;  Lamb 
V.  Camden,  &c.  R.  Co.,  2  Daly  (N.  Y.), 
454;' Indianapolis, 'fie.  B.  Co.  i>.  Allen, 
31  Ind.  394  ;  Michigan,  &c.  E.'  Co.  w. 
Beaton,  31  Ind.  397,  n. ;  Baltimore,  &c. 
B.  Co.  V,  Skeels,  3  W.  Va.  556;  Few 
Orleans,  &c.  Ins.  Co.  v.  New  Orleans,  &c. 
R.  Co.,  20  La.  An.  302.  As  to  proof  of 
such  contract,  see  Southern  Exp.  Co.  ». 
Purcell,  87  Ga.  103  ;  Evansville,  &e.  R. 
Co.  V.  Young,  28  Ind.  516  ;  McMillan  v. 
Michigan  Southern  R.  Co.,  16  Mich.  79. 
In  England,  the  common-law  rule  has  al- 


ways been  held  to  be  that  the  carrier  may 
limit  his  liability  so  as  to  be  exempt  firom 
responsibility  for  all  losses  except  those 
resulting  from  his  negligence  ;  and  that 
this  limitation  may  be  created  by  special 
contract,  or,  as  was  generally  done,  by 
public  notice  brought  to  the  shipper's 
knowledge;  Batson  v.  Donovan,  4  B,  & 
Aid.  21 ;  Maning  v.  Todd,  1  Starkie,  72, 
186 ;  Riley  v.  Home,  5  Bing.  217  ;  Butt 
V.  Gt.  Western  Ry.  Co.,  11  C.  B.  140 ;  73 
E.  G.  L.  139;  Hutchinson  on  Carr.  (2d  ed.), 
§  229.  The  rule  is  now  governed,  how- 
ever, by  various  statutes  which  it  is  un- 
necessary to  review  here,  but  the  effect  of 
which  is  that  a  carrier  can  only  limit  Ms 
liability  by  special  contract.  Peik«.  North 
Staffordshire  Ry.  Co.,  L.  B.  10  H.L.  Gas. 
473;  Cohen  v.  Southeastern  By.  Co.,  2 
Exch.  Div.  268 ;  Doolan  0.  Midland  Ry. 
Co.,  L.  R.  2  H.  L.  Gas..  792.  These 
statutes,  together  with  the  former  and 
present  English  law  on  this  subject,  will 
be  found  considered  at  length  in  Hutchin- 
son on  Carriers  (2d  ed.),  §§  225-234;  2 
Am.  &  Eng.  Ency.  Law,  pp.  811  et  seq. 
Also  in  N.  Y.  Central  R.  Co.  i\  Lockwood, 
17  Wall.  (U.  S.)  857;  Hollister  v. 
Nowlen,  19  Wend.  (N.  Y.)  284,  251  ; 
Sager  v.  Portsmouth,  &c.  R.  Co.,  31  Me. 
228.     See  post,  note  4,  p.  1885. 

2  Farmers'  Bank  v.  Champlain  Transp. 
Co.,  23  Vt.  186  ;  Fillebrown  v.  Grand 
Tnink  B.  Co.,  55  Me.  462;  Southern 
Exp.  Co.  V.  Crook,  44  Ala.  468  ;  Sager  v. 
Portsmouth,  &c.  R.  Co.,  31  Me.  228  ;  Gott 
V.  Ditismore,  111  Mass.  52 ;  Hollister  v. 
Nowlen,  19  Wend.  (N.  Y.)  254  ;  Cole  v. 
(Jbodwin,  19  id.  251.  In  the  last  twp 
cases  it  was  held  that  notices  placarded  in 
conspicuous  places  in  the  offices,  do  not 
raise  a  presumptiftn  that  the  shipper  knew 
of  their  contents. 

'  See  Southern  Express  Co.  v.  Arm- 
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known  that  neither  individuals  nor  companies  engaged  as  carriers 
undertake  to  assume  the  common-law  liabilities  of  a.  common  carrier, 
but  issue  receipts  or  give  bills  of  lading  containing  certain  limita- 
tions upon  their  liability,  it  seems  to  be  generally  conceded  that  the 
giving  of  such  a  receipt  or  bill  of  lading  containing  such  limitations, 
and  its  acceptance  by  the  shipper,  raises  a  conclusive  presumption 
that  the  shipper  knew  of  and  assented  to  such  limitations.' 

The  receipt  containing  the  limitation  in  order  to  be  of  any  effect 
must  be  delivered  at  the  time  of  the  acceptance  of  the  goods  for 
carriage,  unless  there  is  an  agreement  for  its  delivery  afterwards ; 


stead,  50  Ak.  850;  Gailroad  Co.  v. 
Manufacturing  Co.,  16  Wall,  (U.  S.) 
819. 

1  Union  Pao.  E.  Co.  v.  Marston,  30 
Neb.  241  ;  Belger  v.  Dinsmore,  61  N,  Y. 
166  ;  Lnnisville,  &o.  E.  Co.  v.  Oden,  80 
Ala.  38  ;  Bank  of  Kentucky  v.  Adams 
Express  Co.,  93  U.  S.  174;  Squires  v. 
N.  Y.  Central  E.  Co.,  98  Mass.  239  ; 
Hoadley  v.  Northern  Transp.  Co.,  115 
Mass.  304  j  Pemberton  Co.  v.  N.  Y.  Cen- 
tral E.  Co.,  104  Mass.  144;  Grace  v. 
Adams,  100  Mass.  606  ;  Gott  v.  Dinsmore, 
y.1  Mass.  45.  In  these  cases,  as  indeed 
in  all  of  them,  a  distinction  is  made 
between  restrictions  contained  in  ^i  mere 
receipt  for  goods  and  a  bill  of  lading; 
and  while  actual  knowledge  of  and  as- 
sent to  the  restrictions  in  the  case  of  a 
receipt  is  necessary,  and  the  mere  circum- 
stance that  the  receipt  contains  such  re- 
strictions is  not  conclusive  that  the  plain- 
tiff toiete  thereof, —  Gott  v.  Dinsmore,  111 
Mass.  45,  —  yet  in  the  case  of  a  bill  of 
lading,  as  it  embodies  the  contract  be- 
tween the  parties,  the  plaintiff  will  not  be 
permitted,  in  the  absence  of  fraud,  to 
show  that  he  did  not  read  the  bill  of  lad- 
ing or  know  of  snch  restrictions.  Grace 
V.  Adams,  100  Mnss.  505;  Evansville,  &c. 
R.  Co.  V.  Androscoggin  Mills,  22  Wall. 
(U.  S.)  594;  Farnham  v.  Eailroad  Co.,  55 
Penn.  St.  53;  King  v.  Woodbridge,  34 
Vt.  565  ;  Steers  v.  Steamship  Co.,  57  N. 
Y.  1  ;  Huntington  v.  Dinsmore,  4  Hun 
(N.  Y.),  66  ;  Sneider  v.  Adams  Express 
Co.,  68  Mo.  876;  Kallman  v.  Express  Co., 
8  Kan.  206 ;  Kirkland  v.  Dinsmore,  62 
N.  Y.  171  ;  Robinson  v.  Merchants'  De- 
patch  Co.,  45  Iowa,  470;  Swindler  v.  Hil- 
,liard,  2  Eich.  (S.  C.)  286  ;  McMillan  v. 


Eailroad  Co.,  16  Mich.  112 ;  Boorman  v. 
American  Express  Co.,  21  Wis.  154  ; 
Steele  v.  Townsend,  37  Ala.  247.  But  in 
Illinois  the  rule  is  '  otherwise ;  and  the 
mere  acceptance  of  a  receipt  containing 
limitations  upon  the  carrier's  liability  does 
not  raise  any  presumption  that  the  bailor 
knew  thereof,  and  the  carrier  assnmes  the 
burden  of  establishing  such  knowledge  and 
assent.  Adams  Express  Co.  v.  Haynes, 
42  111.  89  ;  United  States  Express  Co.  v. 
Haynes,  07  111.  137 ;  Anchor  Line  v, 
Dator,  68  111.  869  ;  Adams  Express  Co.  v. 
Stettaners,  61  111.  184  ;  Field  v.  Chicago, 
&c.  R.  Co.,  71  111.  458  ;  Woodruff  v.  Sher- 
rard,  16  N.  Y.  S.  C.  322 ;  Madan  v.  She- 
rard,  78  N.  Y.  829  ;  Merchants'  Despatch 
Co.  V.  Theilbar,  86  111.  71  ;  Adams  Ex- 
press Co.  V.  King,  3  111.  App.  316.  In 
Merchants'  Despatch  Co.  v.  Cornforth,  3 
Col.  280,  a  common  carrier  orally  con- 
tracted, in  winter,  to  transport  a  lot  of 
oranges,  lemons,  and  bananas  in  a  refrig- 
erator-car through  from  New  Yoi'k  to  Den- 
ver without  change.  After  the  fruit  was 
loaded  in  the  car,  the  carrier  delivered  to 
the  owner's  agent  a  bill  of  lading  contain- 
ing a  printed  condition  not  to  be  liable  for 
injury  occasioned  by  the  weather,  over 
which  was  written  the  words  "general 
release."  The  fruit  reached  Denver  in  an 
ordinary  box-car,  and  badly  frozen.  It 
was  held  that  the  carrier  was  liable  for  the 
damages.  Morrison  v.  Phillips,  &c.  Con- 
struction Co.,  44  Wis.  405  ;  Brown  v. 
Adams  Express  Co.,  15  W.  Va.  812  ; 
Michigan,  &o.  E.  Co.  v.  Boyd,  91  111.  286  ; 
American  Express  Co.  v.  Spellmnn,  90  111, 
455  ;  Merchants'  Despatch  Co.  v.  Leyser, 
89  111.  48;  Merchants'  Despatch  Co.  v, 
Jaesting,  89  111.  162. 
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for,  the  carrier  having  accepted  the  goods  without  condition,  its 
common-law  liability  immediately  attaches,  and  it  cannot  alter  it  by 
subsequent  limitations,  except  with  the  express  assent  of  the  ship- 
per.i  This  assent  of  the  shipper  may,  however,  be  implied  where 
there  has  been  an  habitual  course  of  dealing  between  ihe  parties  in 
which  it  was  usual  to  deliver  the  receipts  after  the  acceptance  of 
the  goods,  and  the  same  limitations  were  always  made.^ 

It  must  be  observed  that  in  order  for  the  linjitation  upon  the  car- 
rier's liability  to  be  of  any  effect,  —  that  is,  in  order  to  presume  the 
shipper's  assent  to  them,  —  there  must  be  a  complete  absence  of 
anything  approaching  fraud  or  deceit.  Thus,  in  a  New  York  case,^ 
defendant's  express-agent  entered  the  train  as  it  was  approaching  the 
station,  and,  as  is  the  custom,  solicited  the  patronage  of  passengers 
having  baggage  with  them.  The  plaintiff  handed  him  checks  for 
Ills  trunks,  and  received  in  exchange  what  purported  to  be  a  receipt 
therefor,  containing  on  its  face  the  number  of  the  checks,  the  date, 
etc.,  and  acknowledging  the  receipt  of  the  trunks,  stating  that  they 
were  received  subj^t  to  the  limitations  therein  stated.  Then  fol- 
lowed, in  much  smaller  print,  a  restriction  upon  the  defendant's 
liability.  The  car  was  dimly  lighted,  and  it  was  impracticable,  if 
not  impossible,  for  the  plaintiff  to  read  it  there ;  moreover,  it  con- 

'  Park  v.  Preston,  108  N.  Y.  434  ;  confidence  and  an  agreement  to  accept 
Mich.  Central  B.  Co.  i).  Boyd,  91  111.  269;  the  terms  they  would  offer.  But  this  is 
American  Express  Co.  v.  Spellman,  90  111.  not  the  case  here."  The  principle  has  no 
455  ;  Blossom  v.  Griffin,  13  N.  Y.  569  ;  application  in  this  case,  it  appearing  the 
Gaines  o.  Transportation  Co.,  28  Ohio  St.  carrier,  having  accepted  the  goods,  made 
418  ;  Merchants'  Despateti  Cp.  v.  Com-  out  an  incomplete  bill  of  lading  which  was 
forth,  3  Col.  280;  25  Am.  Eep.  775 ;  Gott  not  delivered  to  the  shipper  but  to  the 
V.  Dinsmore,  111  Mass.  45.  Nor  'can  a  consignee  by  mail.  Stone,  C.  J.,  in  Louis- 
bill  of  lading  subsequently  delivered  alter  vilje  &  N.  R.  Co.  u.  Meyer,  78  Al^.  597, 
the  verbal  contract  already  entered  into.  601.  In  McCallogh  v.  Wabash,  &c.  E. 
Missouri  Pac.  R.  Co.  v.  Beeson,  30  Ka,n.  Co^,  34  Mo.  A^p.  23,  the  horse  was  in- 
298 ;  Wheeler  v.  Railroad  Co.,  115  U.  S.  jured  while  being  put  on  the  ear,  owing 
29.  "  Possibly  if,  contemporaneously  to  the  gang-plank  being  rotten.  Subse- 
with  the  delivery  of  the  goods  to  the  quently,  the  shipper,  being  ignorant  of 
railroad  company,  the  shipper  had  re-  the  injury,  signed  a  bill  of  lading  which 
ceived  the  bill  of  lading  containing  such  provided  that  the  carrier  should  hot  be 
stipulation,. he  would  be  conclusively  pre-  liable  for  loss  incurred  in  loading,  etc. 
sumed  to  have  read  it  and  to  have  acqui-  It  was  held  that  the  contract  could  not 
esoed  in  it.  Goetter  v.  Pickett,  61  Ala.  relate  back  and  release  the  company  from 
387;  Dawson  v.  Burrus,  73  Ala.  111.  And  liability  for  the  injury  which  had  already 
this  would  have  been  no  hardship,  for  he  occurred. 

would  then  have  had  it  in  his  power  to         "  Shelton  w.  Merchants'  Dist.  Tel.  Co. , 

reject  the  tei-ms.      Failing  to  read   the  59  N.  Y.  258. 

contract  he  was  accepting,   might  fairly         8  Madan  ».  Sherard,  73  N.  Y.  329 ;  29 

be   interpreted  as  an  expression  of  fall  Am.  Rep.'  153. 
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tained  several  hundred  words,  and  the  agent  disappeared  before  the 
reading  could  have  been  finished.  The  plaintiff,  however,  made  no 
attempt  to  read  it.  On  the  trial  of  an  action  for  the  loss  of  the 
trunks  the  court  charged  that  if  plaintiff  did  not  know  that  the 
receipt  was  given  to  him  as  a  contract,  and  "  received  it,  not  know- 
ing its  contents,  and  supposing  that  it  was  given  simply  to  enable 
him  to  trace  his  property,  or  as  a  mere  receipt,  then  the  plaintiff  was 
not  bound  by  its  limitations ; "  and  further,  that  "  if  the  paper  was 
handed  to  the  plaintiff  under  such  circumstances  that  he  might  have 
read  it,  and  neglected  to  do  so,  he  was  bound  by  its  contents."  The 
jury  having  fbund  for  the  plaintiff,  the  Court  of  Appeals  held  that  there 
was  nothing  wrong  in  the  instructions,  and  affirmed  the  judgment.^ 

The  validity  of  the  special  contract  is  destroyed  if  it  is  induced 
by  anything  like  fraud  or  duress;  it  must  have  been  freely  and 
fairly  entered  into.  The  carrier  cannot,  therefore,  enforce  the  ship- 
per's assent  by  requiring  it  as  a  condition  precedent  to  its  acceptance 
of  the  goods  for  transportation.  And  if  the  carrier  has  two  rates  of 
charges  for  the  carriage  of  goods,  —  one,  when  they  are  carried  under 
a  special  contract,  and  the  other  when  carried  under  its  common- 
law  liability, — they,  must  loth  he  reasonable,  and  the  shipper  must  have 
a  genuine  freedom,  of  choice  in  making  his  selection.^ 

1  Madau  b.  Sherard,  73  K .  Y.  329 ;  29  German  who  did  not  understand  the  Eng- 

Am.  Bep.  153;  Blossom  v.  Dodd,  43  I^.  Y.  lish  language,  it  was  held  to  be  incumbent 

264  ;  3  Am.  Bep.  701.     See  also  Camden,  on  the  carrier  to  prove  that  the  passenger 

&c.  B.  Co.  V.  Baldauf,  16  Penn.  St.  67  ;  had  knowledge  of  the  limitation;  and  if 

Brown  v.  Eastern  B.  Co.,  11  Cush.  (Mass.)  tickets,  without  anything  more,  are  evi- 

97 ;  McMillan  v.  Mich.  Southern  B.  Co.,  dence  of  a  special  contract,  yet  they  must 

16  Mich.  79,    Where,  after  the  delivery  be  printed  in  a  language  which  the  passeu- 

of  the  goods  to  the  carrier,  a  receipt  is  ger  understands,  or  their  terms  must  be 

given  to  the  owner,  containing  a  printed  explained  to  him.     Camden,  &c.  B.  Co. 

stipulation  limiting  the  carrier's  liability,  v.  Baldauf,  16  Penn.  St.  67. 
but  which  is  so  obscured  by  a  revenue         '  Atchison,  &c.  E..  Co.  v.  Dill,  48  Kan. 

stamp  as  to  be   rendered    illegible,   the  210  ;  Kansas  Paoiflc  B.  Co.  v.  Nichols,  9 

stipulation  cannot  be  set  up  as  limiting  Kan.  236 ;  Hart  v.  Pennsylvania  E.  Co., 

the  liability  of  the  carrier  ;  the  shipper's  112  U.  S.  331.     Where  the  carrier  has  not 

assent  cannot  be  presumed  in  such  a  case,  given  its  customers  the  choice  of  shipping 

Perry  v.  Thompson,  98  Mass.  249.  undei*  a  bill  of  lading  without  the  clause 

In  Pennsylvania,  the  mle  is  that  the  exempting  it  from  liability  from  loss  by 
carrier  may  limit  his  liability  by  a  general  fire,  the  acquiescence  of  the  general  ship- 
notice,  but  its  terms  must  be  clear  and  ping  public  in  the  form  of  the  bill  of  lad- 
explicit  ;  and  the.  party  with  whom  the  ing  containing  the  fire  clause,  does  not 
carrier  deals  must  be  fully  informed  of  the  establish  the  reasonableness  of  the  exemp- 
terms  and  its  effects.  The  exception  goes  tion.  And  where  a  loss  occurs  by  fire, 
on  the  ground  of  a  contract,  express  and  the  company  cannot  set  up  the  exemp- 
implied;  and  where  the  notice  was  in  the  tion,  although  its  officers  testify  that  if 
English  language,  and  the  passenger  was  a  the  shipper  had  so  requested,  his -gooda 
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As  to  the-  extent  to  which  the  limitation  of  the  carrier's  liability 
may  go,  the,  better  doetriae  is  that,  while  he  may  by  special  contract 
limit  his  liability  as  an  insurer,  —  as,  for  the  loss  of  the  goods  by 
fire,  and  other  casualties  which  are  not  the  result  of  his  negligence, 
—  yet  he  cmmot  resfrwl  it  so  as*  to  excuse  himself  from  loss  or  damage 
resulting  from  the^  negligerme  of  his  servants  or  agents}  And  in  these 
as  in  other  casesj,  the  burden  rests  upon  the  .shipper  to  establisli  the 
negligence  of  the  carrier  as  the  proximate  cause  of  the  loss.^  In 
New  York  and  some  other  States,  it  has  been  held  that  the  carrier 
may,  by  an  explicit  special  contract,  limit  his  liability  against  loss 
or  damage  resulting  even  from  the  negligence  of  his  agents  or  ser- 
vants.* The  same  rule  appears  to  prevail  in  England,  but  the  doc- 
trine there  is  affected  by  the  provisions  of  the  Carriers'  Act.*     And 


would  have  lieen  shipped  at  a  higher  rate, 
and  under  a  bill  of  lading  in  which  the 
exemption  clause  was  left  out.  Louisville, 
&c.  R  Co.  V.  Gilbert,  88  Teijn,  430. 

1  Bantoul  V.  N.  Y,  Central  R.  Co.,  17 
Fed.  Rep.  5,05 ;  Branch  v.  Wilmington, 
&c.  R.  Co.,  88  N.  C.  573  ;  Georgia,  &c. 
R.  Co.  V.  Gann,  68  G».,350;  Mitchell  v. 
Georgia  E.  Co.,  6&  Ga.  644;  Chicago, 
&«.  R.  Go.  V.  Mass,  60  Miss,  1003 ;  Chi- 
Ciigoj  &c.  R.  Co.  v..  Abels,,  60  Miss.  1017  ; 
Little  Bock,  &c.  R.  Co.  v.  Talbot,  38ji.rk. 
523  ;  Ohio,  &c.  R.  Co.  v.  Selby;  47  iBd. 
471  ;  Beny  v.  Cooper,  28  Ga.  543  ;  Reno 
V.  Hogari,  12  B.  Mou.  (Ky.^63;  Penn.  R. 
Co.  ».  Butler,  57  Penn.  St.  335  ;  Ashmore 
V.  Penn.  R.,  Co.,  28  N.  J.  L.  180 ;  South- 
ern Express  Co.  v.  Moon,  39  Miss.  822 ; 
Hoadley  v.  Northern  Trans.  Co.,  115 
Mass.  304 ;  Perry  v.  Thoiiipsoii,  98  Mass. 
249  ;  Judson  v.  JVestern  E.  Go.,  6  Allen 
(Mass.),  486  ;  Pemberton  County  ».  N". 
Y.  Central  R.  Co.,  104  Mass.  144  ;  Grace 
V.  Adams,  100  Mass.  505;  Medfield  School 
Dist.  V.  Boston,  &c.  R.  Co.,  102  MiisS; 
552 ;  New  Orleans,  &o.  R.  Co.  v.  Faler, 
58  Missr.  511  ;  Shriver  v.  Sioux  City,  &c. 
R.  Co.,  24  Minn.  506  ;  Louisville,  &o.  R. 
Co.  V.  Brownlee,  14  Bush  (Ky.),  690 ; 
Chicago,  &c.  R.  Co.  v.  Hale,  2  111.  App. 
150;  Kansas  Pacific.  E.  Co.  oi  Reynolds,  17 
Kan.  251  j  United  States  Exp.  Co.  v. 
Baahman,  28  Ohio  St.  144 ;  Clark  v.  St. 
Louis,  &c.  R.  Co.,  64  Mo.  440 ;  CamJ) », 
Hartford,  &e.  Steamboat  Co.,  43  Conn. 
333  J  Bank  of  Kentucky  ».  Adams  Ex- 


press; Co.,  93  tr.  0.  174;  American  Exp. 
Co.  V.  Shier,  55  Perin.  St.  140  ;  Southern, 
&o.  E.  Co.  V.  Henlim,  52  Ala.  606;  Nash- 
ville, &c.  E.  Co.  V.  Johnson,  6  Heisk. 
(Tenn.)  271  ;  ^Peiin.  R.  Co.  v.  Biitler;  57 
Penn.  St.  335;  Penn.  R.  Co.  v.  McClosky, 
23  Penn.  St.  536  ;  Farnham  v.  Camden, 
&c.  R.  Co.,  55  Penn.  St.  53  ;  American 
Exp.  Co.  V.  Sands,  55  Penn.  St.  53;  Evans- 
ville,  &c.  R.  Co;  u.' Young,  28  Ind.  516; 
Seller  v.  Pacific,  &c.  R.  Co.,  1  Oreg. 
409  ;  Kallman  v.  United  States  Exp.  Co., 
3  Kan.  205 ;  Davidson  v.  Graham,  2  Ohio 
St.  131  ;  Southern  Express  Co.  v.  Moon, 
39  Miss^  822  ;  Stedman  v.  Western  Transp. 
Co.,  48  Barb.  (N.  Y.)  97  ;  Dorr  v.  N.  J. 
Steam.  Nav.  Co.,'4Sandf.  (N.  Y.)  97. 

2  Witting  ».  St  Lonis,  &c.  R.  Co.,  28 
Mo.  App.  103.  Gontra,  Southern  Express 
Co.  V.  Seidie,  67  Miss.  609  ;  7  So.  Eep. 
547. 

'  Mangin  v.  Dinsmore,  56  N.  Y.  168  ; 
Wilson  V.  N.  Y.  Central  E.  Co.,  97  N.  Y. 
88;  Westcott  v.  Fargo,  61  N.  Y.  542; 
Poncher  v.  N.  Y.  Central  R.  Co.,  49  N.  Y. 
263;  Spinatti».  Atlas  S.  S.  Co.,  81  N.  Y. 
71 ;  Bissell  v.  N.  Y.  Central  R.  Co.,  25 
N.  Y.  442  ;  Baltimore,  &c.  R.  Coi  ».  Bath- 
bone,  1  W.  Va.  87  ;  Fanners',  &c.  Bank 
V.  Champlain  Trans.  Co.,'  23  Vt.  186. 
Compare  Canfield  v.  Baltimore,  &o;  B.  Co. , 
93  N.  Y.  532. 

*  In  the  case  of  Great  Northern  E. 
Co.  «.  Morvilles  7  By.  Cas.  830  ;  16  Jur. 
528,  M.  took  a  horSe  to  the  station  of  a 
railway  company  to  be  shipped  over  its 
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where*  by  the  bill  of  lading  the  carrier  is  exempt  from  loss  by  fire, 
unless  the  same  is  proved  to  have  occun-ed  from  the  "  fraud  or  gross 
negligence  of  the  carrier,  his  servants  or  agents,"  the  burden  is  upon 
a  party  seeking  to  recover  for  a  loss,  to  show  that  the  fire  resulted 
from  one  of  the  causes  specified.^  But  it  is  held  that  where  the 
fact  of  injury  is  established,  and  negligence  on  the  part  of  the  car- 
rier is  shown,  to  which,  as  a  cause,  the  injury  can  reasonably  be 
imputed,  the  question  as  to  whether  it  was  so  occasioned,  is  one  of 
fact  for  the  jury ;  and  that  the  failure  of  the  carrier  to  deliver  the 
property,  or  any  portion  thereof,  to  the  consignee  on  demand  at  the 
place  of  destination  is  prima  facie  evidence  of  negligence,  which  in 
the  absence  of  any  evidence  excusing  the  non-delivery,  will  authorize 
a  verdict  for  the  shipper.^  But  even  in  these  jurisdictions  the 
contract  for  exemption  is  always  construed  strictly,  and  confined  to 
'  cases  where  the .  stipulation  is  clear  and  express,  and  is  manifestly 
intended  to  iiover  the  case  in  hand.^ 


road.  On  paying  for  the  carriage,  he  re- 
ceived a  ticket  on  which  was  printed:  "This 
ticket  is  issued  subject  to  the  owner's 
undertaking  to  bear  all  risk  of  injury  by 
conveyance  and  other  contingencies.  The 
company  will  not  be  responsible  for  any 
damage,  however  caused,  to  horses  travel- 
ling on  their  railway  or  in  their  vehicles." 
In  course  of  the  transportation  the  horse 
was  injured  in  a  collision,  resulting  from 
a  want  of  due  care,  but  not  from  any  wil- 
ful misconduct  or  gross  negligence  on  ,the 
part  of  the  company's  servants.  It  was 
held  that  there  was  a  special  contract  be- 
tween the  parties,  the  ticket  being  more 
than  a  mere  public  notice  ;  that  the  con- 
tract was  valid  and  protected  the  (Sompany 
from  any  liability  for  the  injury  done  to 
the  horse.  See,  for  a  similar  case,  Chip- 
pendale V.  Lancashire,  &c.  Ey.  Co.,  7  By. 
Cas.  824  ;  15  Jur.  1108.  There  are  nu- 
merous other  English  cases  holding  that 
such  a  stipulation  on  the  ticket  is  a  valid 
special  contract  which  will  relieve  the 
company  from  liability  even  for  the  con- 
sequences of  the  negligence  of  its  servants. 
Carr  v.  Lancashire,  &o.  Ey.  Co.,  7  Exch. 
707  ;  7  Ey.  Cas.  426  ;  17  Jur.  897  ;  Shaw 
V.  York,  &c.  Ey.  Co.,  6  Ey.  Cas.  87  ;  68 
E.  C.  L.  347 ;  18  Q.  B.  847 ;  18  Jur.  385  : 
Austin  V.  Manchester,  &c.  Ey.  Co.,  16  Q. 
B.  600  ;  15  Jur.  670  ;  10  C.  B.  454  ;  16 


Jur.  763.  But  all  these  cases  depended 
upon  the  statutes  of  11  Geo.  IV.  and  1 
William  IV.,  c.  68,  and,  moreover,  were 
cases  involving  the  carriage  of  animals. 
They  cannot  be  considered  as  stating  any 
common-law  rule.  The  terms  of  the  stat- 
ute, by  very  plain  implication,  allow  the 
carrier  to  stipulate  for  exemption  from 
liability  for  all  losses  except  those  occa- 
sioned by  the  "  felonious  acts  "  of  its  ser- 
vants. See  CrabVs  Digest  of  the  Statutes, 
vol.  ii.,  pp.  288,  289,  §  8.  Compare  also 
with  the  above  cases,  McManus  v.  Lan- 
cashire, &c.  By.  Co.,  4  H.  &  N.  827  ;  Al- 
dridge  V.  Gt.  Western  Ey.  Co.,  15  B.  0. 
N.  8.  582:  109  E.  G.  L.  582. 

1  Piatt  V.  Bichmbnd,  &c.  B.  Co.,  108 
N.  Y.  358. 

2  Canfield  v.  Baltimore,  &o.  E.  Co.,  98 
'N,  Y.  532.  See  Jennings  v.  Grand  Trunk 
B.  Co.,  121  N.  Y.  488. 

»  Westoott  0.  Fargo,  61  N.  Y.  542  ; 
Maynard  v.  Syracuse,  &c.  E.  Co.,  71  N.  Y. 
180  ;  Holsapple  v.  Bochester,  &c.  E.  Co., 
86  N.  Y.  275.  See  also  Deming  v.  Mfir- 
chants'  Compress  Co.,  90  Tenn.  306,  820. 
The  contract  will  not  be  construed  as  ex- 
empting the  carrier  from  liability  for  his 
own  negligence,  unless  the  intent  is  so 
plainly  and  disthictly  expressed  as  that 
it  cannot  be  misunderstood  by  the  shipper; 
it  cannot  be  inferred  from  general  words 
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But,  as  before  stated,  in  most  of  the  States,  while  the  carrier  may 
impose  reasonable  limitations  upon  bis  liability,  he  cannot  by  any 
provision,  however  explicit  or  direct,  screen  himself  from  liability 
for  loss  or  injury  resulting  from  his  own  or  his  servants'  negligence. 
The  principal  ground  upon  which,  the  right  of  a  carrier  to  limit 
his  liability  by  contract,  in  any  manner  he  pleases,  can  be  denied,  is 
that  by  reason  of  the  public  character  of  his  business  such  contracts 
are  opposed  to  public  policy ;  and  in  view  of  the  variety  and  extent 
of  the  interests  involved,  it  seems  to  us  that  this  position  is  well 
grounded,  and  it  is  certainly  sustained  by  the-  great  weight  of 
Ameijcan  authority.  In  some  of  *he  States  this  rule  is  enforced  by 
statutes  which  prohibit  carriers  from  contracting  for  any  exemp- 
tion from  liability.  Such  statutes,  however,  can  only  be  operative 
as  to  goods  shipped  from  one  point  in  the  State  to  another,  and  can- 
not affect  shipments  to  points  in  foreign  States.-'    The  validity  of 


in  the  contract.  In  the  case  below,  the 
plaintiff  shipped  a  quantity  of  fruit-trees 
by  the  defendant's  road  ;  the  shipping 
contract,  among  a  great  number  of  special 
exemptions  from  liability  on  the  part  of 
the  carrier,  contained  the  following,  for 
"  damage  occasioned  by  delays  from  any 
cause  or  from  change  of  weather."  The 
trees  were  lost  by  the  negligent  delay  of 
the  defendant  in  the  transportation.  In 
an  action  to  recover  damages,  it  was  held 
that  such  a  loss  was  not  covered  by  the 
exemption,  S(nd  that  the  defendant  was 
liable.     Nichols  w.  N.  Y.  Central  B.  Co., 

89  N.  Y.  370.  -So  also  it  is  held  'that  a 
stipulation  exempting  the  earlier  from 
liability  for  loss  occasioned  by  the  negli- 
gence of  its  servants,  does,  not  exempt  the 
earlier  from  liability  for  its  own  negli- 
gence. Weinberg  v.  National  Steamship 
Co.,  57  N.  Y.  Super.  Ct.  586  ;  8  N.  Y. 
Supp.  195.  So  where  the  carrier  gives 
two  notices,  lie  is  bound  by  the  one  which 
restricts  Tiis  liability  the  least.  St.  Louis, 
&c.  K.  Co.  0.  Smuok,  49  Ind.  302;  Edsall 
V.  Railroad  Co.,  50  N.  Y.  661 ;  Munu  v. 
Baker,  2  Starkie,  255.  In  the  case  of 
Deming  v.  Merchants'  Cotton  Press  Co., 

90  Tenn.  306,  320,  the  bill  of  lading  con- 
tained valid  fire-clauses  providing  for 
exemption  from  liability  for  loss  by  fire  in 
general  terms,  or   "  while  in  depots    or 

^  places  of  trans-shipment,"  or  "  while  wait- 
ing at  depots  or  stations,"  or  "  while  in  tran- 


sit or  at  stations. "  The  court  held  that  the 
carrier  was  nevertheless  liable  for  a  loss  by 
fire,  not  caused  by  its  negligence,  which  oc- 
curred after  the  delivery  of  the  cotton  to 
it,  but  while  it  remained  in  the  ware- 
house of  the  compress  company  awaiting 
compression  f6r  shipment.  See  Brown  v. 
Louisville,  &c.  R.  Co.,  36  III.  App.  140, 
construing  a  similar  provision.  The  carrier 
cannot,  after  making  the  .contract  with  the 
shipper,  insist  on  additional  stipulations 
with  the  shipper's  agent  who  delivers  the 
goods ;  and  stipulations  signed  by  such 
agent  without  the  knowledge  of  his  prin- 
cipal are  not  binding.  Jennings  v.  Grand 
Trunk,  &c.  R.  Co.,  127  N.  Y.  438.  In 
this  case  the  court  held  also  that  a  stipu- 
lation that  the  carrier  would  not  be  re- 
sponsible for  delay  in  the  transit,  did  not 
relieve  it  from  liability  for  a  delay  caused 
by  its  own  negligence.  Compare  -Brown 
V.  Louisville,  &c.  R.  Co.,  36  111.  App. 
140. 

1  Missouri  Pae.  R.  Co.  v.  International 
Mar.  Ins.  Co.,  84  Tex.  149;  19S.W.Eep. 
459 ;  Piatt  v.  Richmond,  &c.  B.  Co.,  108 
N.  Y.  358  ;  Missouri  Pae.  R.  Co.  ».  Sher- 
wood, 84  Tex.  125.  See  also  Missouri 
Pae.  B.  Co.  w.  Vandeventer,  26  Neb.  222. 

The  weight  of  authority  is  overwhelm- 
ingly in  favor  of  the  rule  as  announced, 
that  the  carrier  may  limit  its  common-law 
liability  as  insurer,  but  not  its  liability 
for  the  consequences  of  its  own  negligence. 
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the  contract  is  to  be  determined  by  the  lean  lod  contractus,  and  a 
stipulation  exempting  the  carrier  from  all  hability,  even  for  the  con- 
sequences of  negligence,  being  valid  in  the  District  of  Columbia 
where  it  was  made,  can  be  enforced  in  Pennsylvania,  though  such 
contracts  are  not,  recognized  if  made  in  the.  latter  State.^ 

Another  class  of  stipulations  are  those  in  which  it  is  provided 
that  the  carrier  shall  not  be  liable  in  any  case  except  for  damages  to 
the  amount  stated  in  the  bill  of  lading  as  the  value  of  the  goods; 
The  carrier  has  a  right  to  require  the  shipper  to  fix  a  valuation  on 
his  goods  by  which  he  will  be  bound  in  case  of  loss.  There  is 
nothing  unreasonable  in  such  a  requirement,  seeing  that  the  cUarges 
for  transportation  are  regulated  in  a  great  measure  by  the  extent  of 
risk  assumed.*    Thus,  in  a  case  in  New  York,^  the  carrier  received 


or  that  of  its  servants.  In  addition  to 
cases  already  cited,  see  Mobile,  &c.  R.  Co. 
V.  Hopkins,  41  Ala.  486  ;  94  Am.  Deo. 
607  ;  Louisville^  &e.  E.  Co.  v.  Oden,  80 
Ala.  38  ;  NieoU  v.  East  Tennessee,  &c.  R. 
Co.,  89  Ga.  260 ;  Chicago,  &c.  B.  Co.  v. 
Chapman,  13.S  III.  96  ;  Indianapolis,  &c. 
R.  Co.  V.  Fotsythe,  4  Iiid.  App.  a26;  Hall 
V.  Clilcago,  &c.  R.  Co.,  41  Minn.  510  ; 
Boehl  V.  Chicago,  .&c.  R.  Co.,  44  Minn. 
191  ;  Johnson  v.  Alabama,  &e.'  B.  Co.,  69 
Miss.  191 ;  Doan  v.  St.  Louis,  &i;.  R.  Co., 
38  Mo.  App.  408  ;  Dutgin  v.  American 
Exiwess  Co.  (N.  H.),  20  Atl.  Rep.  ^28; 
Louisville,  &u,  R.  Coi  v.  Dies,  91  Tenn. 
177;  Galveston,  &c.  R.  Co.  t'.  Ball,  80 
Tex.  602 ;  Monroe  v.  The  Iowa,  50  Fed. 
Rep.  561  ;  Woodburn  v.  Cincinnati,  &0i 
R.  Co.,  40  Fed.  Rep.  731  j  Liverpool,  &o.  S. 
S.  Co.  B.  Phoenix  Ins.  Co.,  129  U.  S.  464. 

1  Fairchild  ■>.  Philadelphia,  &c.  R. 
Co.  (Penn.  St, ),  24  Atl.  Rep.  79,  follmO- 
ing  Hart  v.  Pennsylvania  B.  Ci..,  112 
U.  S.  331;  Mich.  Central  R.  Co.  ■».  Bnyd, 
91  111.  268 ;  Hazel  r.  Chifiago^  &c,  R.  Co., 
82  Iowa,  477;  Brown  v.  Louisville,  &ei  B. 
On.,  36  111.  App.  140.  Compam  Hi  re 
Missouri  Steamship  Co.,  42  Ch.  Div.  321. 

2  Louisville,  &c.  B.  Co.  v.  Oden,  80 
Ala.  38  ;  Zimmer  v.  N.  Y.  Central  R.  Co. 
16  N.  Y.  Supp.  631  !  Cduplatid  w.  Housa- 
toaic  E.  Co.,  61  Conn.  531 ;  Dufttley  v. 
Boston,  &c.  B.  Co.  (N.  H. ),  20  Atl.  Kep. 
827  ;  Zouch  v.  Chesapeake,  &c.  R.  Co., 
36  W.  Va.  524  (the  rule  of  the  text  is  true 
except  where  loss  results  from  "  gross  neg- 
ligence or  wantonness*") ;  Stamesw.  Louis- 


ville, &c.  B.  Co.,  91  Tenn.  516  ;  Louisville, 
&c.  R.  Co.  V.  Sowell,  90  Tenn.  17  (  York 
Co.  V.  Railroad  Co.,  3  Wall.  (U.  S.)  107  ; 
Pearse  v.  Steamship  Co.,  24  Fed.  Rep.  285; 
The  Lydian  Monarch,  23  Fed.  Bep-.  298  ; 
Harvey  v.  Terre  Haute,  &c.  R.  Co.,  74  Mo. 
538 ;  South,  &c  R.  Co.  v.  Heinlein,  52  Ala. 
606;  56  Ala.  368  ;  Southern  Express  Co.  v. 
Seide,  67    Miss.  609.     In  such  cases  the 
shipper  may  recover  the  amount  stipulated 
as  the  value  of  the  goods,  although  they 
are  not  destroyed,  hut  merely  damaged 
badly;  and  the  carrier  cannot  insist  oil 
their  value  as  damaged  being  deducted 
from    the  stipulated    value.     Stames  v. 
Louisville,   &o.    R.  Co.,    91   Tenn.   516. 
"The  question  is  not,"  said  the    court, 
"  what  did  each  animal  bring  in  the  mar- 
ket in  its  injured  condition,  but  rather, 
to  what  extent,  and  in  what  amount,  not 
above  $100  (the  stipulated  value),  was  it  ' 
damaged  through  the  fault  of  the  defen- 
dant.    Not  what  value  is  left  in  the  ani- 
mal,  but  what  elements  of  value   were 
wrongfully  taken  away.     To  illustrate  ;  a 
horse  shipped  under  such  a  contract  loses 
one  eye  through   the  negligence  of  the 
carrier,  and  the  owner  sues  for  damages. 
The  question  in  such  a  case  is,  How  much 
has  the  animal  been  damaged  by  the  loss 
of  the  eye  ?    And  not,  Will  he  sell  for  as 
much  as  $100  with  but  one  eye  ?    The 
true  measure  of  liability  under  the  con- 
tract is  the  amount  of  actual  damage  re- 
sulting from  the  negligence  of  the  carrier, 
in  no  case  to  exceed  the  sum  stipulated." 
'  Belger  ».  Dinsmore,  51  N.  Y.  178. 
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from  the  shipper  a  trunk  to  be  transported  from  Baltimore  to  New 
York.  It  gave  him  a  receipt,  which,  among  other  things,  contained 
a  statement  that,  as  a  part  of  the  consideration  of  the  contract,  it 
was  agreed  that  the  holder  should  not,  in  case  of  loss,  demand 
beyond  the  sum  of  fifty  dollars,  at  which  the  article  was  thereby 
■\talued,  unless  otherwise  expressed.  In  an  action  for  the  loss,  of  the 
trunk,  it  was  held  that  by  accepting  the  receipt  and  omitting  to 
have  a  different  value  expressed,  plaintiff  had  assented  to  the  valua- 
tion at  fifty  dollars  and  to  the  clause  limiting  his  claim  to  that  sum. 
"  It  is  reasonable  to  assume,"  said  the  court,  "  that  the  price  or 
compensation  for  the  transportation  of  property  was  fixed  with 
reference  to  the  restricted  or  limited  liability  assumed  on  agreeing 
to  transport  it,  and  is  to  a  great  degree  regulated  and  graduated '  by 
its  value;  and-  if  the  party  only  pays  the  price  fixed  for- articles  of 
small  value,  or  estimated  at  a  low  sum,  he  himself  assumes  all  risks 
beyond  that  value  or  price.  .  .  .  Plaintiff  was  willing  and  agreed  to 
assume  all  risks  for  the  excess  in  value,  and  to  relieve  the  company 
from  all  liability  on  account  thereof  beyond  that  sum.  He  can  with 
no  more  propriety  or  justice  claim  remuneration  therefor  than  the 
company  could  demand  additional,  freight  thereon."  ^  In  those  juris- 
dictions, however,  where  the  carrier  is  not  allowed  to  limit  his  lia- 
bility for  losses  caused  by  his  neg^ligence,  the  courts  hold  that  such 
a  limitation  is  validonly  as  regards  losses  not  cawsed  by  the  carrier's 
negligence ;  that  if  the  loss  is  the  result  of  negligence,  the  S'hipper 
is  entitled  to  prove  the  true  value  of  his  shipment  and  recover  that 
amount  without  regard  to  the  value  as  stipulated  in  the  contract.^ 

1  An  exactly  similar  case  is  seen  in  Moulton    v.   St.   Paul,    &c.   R.    Co.,   31 

ftallou  B.Earle  (R.  I.),  22  Atl.  Eep.  1113,  Minn.  85  ;  XT..  S.  Express  Co.  v.  Backman, 

where  the  same  view  was  upheld  ;  also  in  28  Ohio  St.  144. 
Express  Co.  v.  Foley,  46  Kan.  457.  In    this    connection,    CaldwblJi,    J., 

"  Georgia  Pac.  R.  Co.  v.  Hughart,  90  speaking  for  the  court  in  Louisviile,  fe., 

Ala.  36  ;  Pennsylvania  R.  Co.  v.  "WeiUer  R.   Co.  v.  Wynn,   88    Tenn.    327,  very 

(Penn.),  19  Atl.  Rep.  702-;  26  W.  N.  Cas.,  Sensibly  remarks  :  ""We.think  it  entirely, 

27  ;  Grogan  v.  Express  Co.,  114  Penn.  St.  iHogieal  and  unreasonable  to  say  that  the 

623  ;  Ft.  Worth,  &o.  R.  Co.  v.  Greathouse,,  carrier  may  not  absolve  itself  from  liability 

82  Tex.    104  ;   Louisville,  &c.  R.  Co.  v.  for  the  whole  value  of  the  property  lost  or 

Owens  (Ky. ),  19  S.  W,  Rep.  590  ;  Ala-  destroyed  through  its  negligenpe,  but  th3* 

bama,  &c.  R.  Go,  v.  Little,  71  Ala.  611  ;  it  may  absolve  itself  from  responsibility 

Louisville,  &c.  R.  Co.  v.  Wynji,  88  Tenn.  for  one-half,  three-fourths,  seven-eighths,, 

330  ;  Chicago,  &c.   E.  Co.  »..  Abels,   60  nine-tenths,  or  ninetynine-hundredths  cff 

Miss.    1017  ;    Southern    Express    Co.    v.  the  loss  so  occasioned.      With  great  una- 

Moon,  39  Miss  822  ;  Black  v.  Transpor-  nimity  the  authorities  say  it  cannot  do  the, 

tation  Co.,   55   Wis.  319;  Kansas  City,  former.    If  allowed  to  <Jo  the  latter  it  may 

&o.  R.   Co.   V.  Simpsoii,   30  Kan.  645;  thereby  substantially  evade  and  nullify  the 
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But  there  is  nothing  in  this  doctrine  to  prevent  tlie  carrier  from 
agreeing  with  the  shipper  beforehand  upon  the  value  of  the  prop- 
erty, which  value  shall  be  conclusive  as  to  the  carrier's  liability  in 
case  the  goods  are  lost.  According  to  the  Supreme  Court  of  the 
United  States,  "  where  a  contract  of  the  kind,  signed  by  the  shipper, 
is  fairly  made,  agreeing  on  the  valuation  of  the  property  carried, 
with  the  rate  of  freight  based  on  the  condition  that  the  carrier 
assumes  liability  only  to  thfe  extent  of  the  agreed  valuation,  even  in 
case  of  loss  or  damage  by  the  negligence  of  the  carrier,  the  contract 
will  be  upheld  as  a  proper  and  lawful  mode  of  securing  a  due  pro- 
portion between  the  amount  for  which  the  carrier  may  be  respon- 
sible and  the  freight  he  receives,  and  of  protecting  himself  against 
extravagant  and  fanciful  valuation."  ^  But  there  must,  in  such 
cases,  be  am  agreed  valuation,  actually  and  expressly  assented  to 
by  the  shipper;  his  mere  acceptance  of  a  receipt  containing  the 
valuation  would  not  be  sufficient  unless  he  had  full  knowledge  of  its 
contents  and  expressly  assented  to  their  provisions.* 

A  carrier  may  stipulate  that  it  will  not  be  liable  for  any  losses 
occurring  on  connecting  lines.^    As  will  be  seen,  in  a  great  number 

rule,  which  says  it  shall  not  do  to  the  approval   the   language    of    Mr.    Justice 

former,  and  in  that  way  do  indirectly  what  Blatchforu)  ;   Louisville,  &c.  E.  Co.  ». 

it  is  forbidden  to  do  directly."  Oden,  80  Ala.  38  ;  Eiohmond,  &0i  R.  Co.  v. 

The  Arkansas  courts  hold,  however,  'Payne,  86  Va.  481.  The  conrts  of  Texas, 
that  if  there  is  a.  pi-ovision  in  the  bill  of  however,  deny  the  validity  of  stipulations 
lading,  fahly  entered  into,  limiting  the  of  the  character  referred  to  in  the  text, 
carrier's  liability  to  $50  for  each  of  several  Taylor,  &c.  K.  Co.  v.  Montgomery 
animals,  and  such  limitation  is  based  on  a  (Tex.),.  16  S.  W.  Rep.  178, 182;  Galveston, 
reduction  in  the  charge  made  for  trans-  &c.  R.  Co.  v.  Ball,  80  Tex.  602.  See  also 
portation,  it  must  be  enforced,  although  Southern  Pac.  E.  Co.  v.  Maddox,  76  Tex. 
the  actual  value  of  each  animal  is  $600,  300 ;  International,  &o.  E.  Co.  v.  Ander- 
and  the  loss  is  the  result  of  the  carrier's  son  (Tex.),  21  S.  W.  Rep.  691. 
negligence.  St.  Louis,  &c.  R.  Co.  v.  The  Texas  courts  also  hold  that  a 
Weakley,  50  Ark.  397  ;  35  Am.  &  Eng.  stipulation  in  the  contract  of  shipment 
,R.  Cas.  635.  See  also  Squires  v.  IS.  Y.  that  when  the  carrier  furnishes  the  ship- 
Central  E.  Co.,  98  Mass.  239.  The  per  with  laborers  to  assist  in  loading  and 
Supreme  Court  of  Appeals  of  Virginia  has,  unloading  his  goods,  they  .shall  be  deemed 
in  a  similar  case,  reached  a  similar  con-  the  shipper's  servant*  while  so  engaged, 
elusion.  Eichmond,  &o.  E.  Co.  v.  Payne,  and  that  the  carrier  will  not  be  responsible 
86  Va.  481.  for  their  acts,  i.s  void  as  an  attempt  to 

1  Mr.  Justice  Blatchford  in  Hart  v.  release  the  carrier  from  responsibility  for 

Pennsylvania  R.  Co.,  112  IT.  S.  331.     See  the  negligences  of  its  own  sei-vants.    Mis- 

this  view  upheld  in  Louisville,  &o.  E.  Co.  souri  Pac.  E.  Co.  w.  Smith  (Tex. ),  16  S. 

V.  Sowell,  90  Tenn.  17  ;  Louisville,  &c.  W.  Eep.  803. 

R.  Co.  V.  Wynn,   88  Tenn.   330  (where  2  See  Louisville  &  N.  R.  Co.  v.  Wynn, 

the  distinction  is  very  clearly  drawn)  ;  88  Tenn.  330. 

Graves  v.  Lake  Shore,  &c.  E.  Co.,  137  '  McCam  t>.  International,  &c.  E.  Co.. 

Mass.    33  ;   Louisville  &  N.    E.   Co.   v.  84  Tex.   352  ;    Texas  &  Pac.   E.  Co.  v. 

Sherrod,    84    Ala.    178    (quoting    with  Adams,  78  Tejc  872 ;  Gulf,  &c.  R.  Co. 
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of  jurisdictions  the  carrier  is  held  liable  only  for  losses  occurring  on 
its  own  line,  unless  it  has  specia,lly  contracted  for  liability  through- 
out the  entire  route.^  And  notwithstanding  a  statute  which  pro- 
vides for  through  liability,  a  carrier  receiving  goods  consigned  to  a 
point  beyond  its  line,  may  limit  its  liability  to  its  own  line  by 
issuing  a  bill  of  lading  to  its  terminal  point  only,  and-  expressly 
stating  therein  that  it  will  carry  the  goods  no  farther,  and  will  not 
be  liable  for  loss  occurring  beyond  its  own  line.^ 

Limitations  embraced  in  the  bill  of  lading,  signed  by  the  initial 
carrier  and  the  shipper,  enure  to  the  benefit  of  connecting  carriers, 
unless  there  is  something  to  indicate  that  the  parties  clearly  in- 
tended that  their  operation  should  be  confined  to  the  line  of  the 
initial  carrier.  If  the  first  carrier  assumes  liability  over  the  whole 
route,  either  voluntarily  or  under  the  rules  of  law  adopted  in  many 
of  the  States,  the  authorities  concede  the  correctness  of  this  propo- 
sition.^ But  it  is  often  said  that  where  the  first  carrier's  liability  is 
to  terminate  with  delivery  to  the  connecting  carrier,  such  limitations 
cannot  be  claimed  by  connecting  carriers.  "The  succeeding  car- 
riers," it  is  said,  "  are  in  nowise  his  [the  initial  carrier's]  agents,  but 
carry  for  the  owner  of  the  goods,  and  cannot  claim  the  benefit  of 
immunities  for  which  he  contracted."  *  This  view  is  not  believed 
to  be  correct;  even  in  such  cases  the  agent  of  the  first  carrier  ad- 
mittedly acts  as  agent  for  his  own  line  and  for  the  connecting  lines, 
and  it  is  difi&cult  to  see  with  what  reason  it  can  be  claimed  that  the 
eo'nn^cting  carriers  are  bound  by  the  obligations  imposed  by  the  ini- 
tial carrier's  acceptance  of  the'goods,  and  not  entitled  to  the  limita- 
tions created  by  the  same  contract.  The  better  view  is  that  the 
obligations  imposed  and-  the  immunities  secured  by  the  bill  of 
lading  belong  equally  to  all  the  connecting  carriers.® 

V.  Vauglin  (Tex.),  16  S.  W.   Rep.  ,775  ;  =  Glass  Co.  v.  Ohio,  &c.  E.  Co.,  44 

Dunbar  v.   Port  Royal  R.  Co.,  36  S.  C.  Mo.  App.  416,  421 ;  Hill  v.  Missouri  Pac. 

110.     In  this  case  the  defendant  carrier,  K.  Co.,   46  Mo.   App.   517  ;  Dimmit  v. 

haying  received  the  goods,  carried  them  Railroad  Co.,  103  Mo.  433.    Iji  Barker 

to  the  end  of  its  line  and  delivered  them  v.  Missouri  Pac.  R.  Co.,  34  Mo.  App.  98, 

to  -the  connecting  carrier,  who  refused  to  however,  the  court  holds,  that  the  statute 

receive  them  until  the  freight  was  paid,  establishes  a  rule  of  public  policy  which 

thus  damaging  the  goods  by  delay.     It  the  carrier  ruay  not  evade  by  contract, 

was  held  that  the  first  carrier  could  not  '    See  Hutchinson  on  Carriers  (2d  ed.), 

be  held  liable,  the  bill  of  lading  limiting  §§  271-:273,  reviewing  Maghee  v.  Camden, 

its  liability  to  losses  on  its  own  line.  &c.  B.  Co.,  45  N.  >Y,  514. 

1  See  post,  %  452 o;  MoCarr  v.  Inter-  *  Hutchinson    on    Carriers   (2d  ed.), 

national,  &c.  K.  Co.,  84  Tex.  354  j  Mich.  §  278. 

Cent.  R.  Co.  v.  Myrick,  107  U.  S.  102.  »  W.  U.  Telegraph  Co.  v.  Carew,  15 
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The  oarrier  may  provide  that  it  will  not  be  liable  unless  the  ship- 
per presents  his  claim  in  writing,  within  a  certain  period  after  de- 
livery, provided,  of  course,  the  time  limited  is  not  so  short  aa  to  be 
unreasonable.^  Thus,  a  stipulation  that  no  claim  for  loss  or  damage 
will  be  allowed  unless  the  same  is  made  in  writing  before  or  at  the 
time  the  stock  is  unloaded,  being  Intended  to  prevent  fraud  upon 
the  company,  is  valid  and  may  be  upheld.^    But  it  seems  that  if 


Mich.  625 ;  Western  R.  Co.  v.  Harwell, 
91  Ala.  340 ;  8  So.  Bep.  649  ;  Babcock 
I).  Lake  Shore,  &c.  E.  Co.,  49  N.  Y.  491. 

In  Whitworth  v.  Erie  R.  Co.,  87  N.  Y. 
413,  the  plaintiff  shipped  at  Memphis 
various  lots  of  cottot^  for  transportation 
to  Liverpool,  under  through  contracts 
with  certain  despatch  companies  and 
steamboat  companies,  the  former  con- 
tracting to  carry  the  cotton  to  Jersey- 
City.  The  bills  of  lading  contained 
clauses  to  the  eifect  that  the  respective 
oampanies  "  and  their  connections"  should 
not  be  liable  for  loss  or  damage  by  fire 
to  the  property  while  in  transit  or  while 
in  deposit  or  places  of  transshipment,  or  at 
depots  or  landings  at  points  of  delivery. 
The  defendant's  road  formed  part  of  a 
continuous  line  of  railroad  from  Memphis 
to  New  York,  and  as  intermediate  carrier 
it  received  the  cotton  for  transportation 
over  its  line,  and  carried  it  to  Jersey  City, 
where  a  portion  of  it,  then  in  its  freight 
hoiise,  was  destroyed  by  fire.  The  defen- 
dant was  hot  a  member  of  either  of  the 
despatch  companies,  and  the  latter  were 
not  owners  of  any  of  the  railroads  over 
which  the  cotton  was  transported,  hut 
Used  them  in  the  performance  of  their  con- 
tracts. Jn  an  action  to  recover  for  the 
loss,  it  was  held  that  the  defendant  was 
entitled  to  the  benefit  of  the  restriction 
clauses  in  the  bills  of  lading,  and  was  not 
liable  unless  the  fire  resvilted  from  its 
negligence;  that  it  was  incumbent  on  the 
plaintiffs,  in  order  to  avoid  the  effects  of 
the  exemption,  to  show  that  the  fire  was 
the  result  of  the  defendant's  negligence, 
or  that  the  loss  resulted  from  some  breach 
of  duty,  which  contributed  to  the  loss. 
Whitworth  t.  Erie  R.  Co.,  87  N.  Y.  413. 

'  Southern  Express  Co.  o.  Hunnicut, 
64  Miss.  666 ;  Southern  Express  Co.  v. 
Glenn,  16  Lea  (Tenn.),  472;  86  Tenn.  594j 
U.  S.  Express  Co.  v.  Harris,  51  Ind.  127 


(thirty  days  not  nnreasooahle  —  the  case 
of  Adams  Slxpiess  Co.  v.  Reagan,  29  Ind. 
21,  explained.) ;  Lewis  v,  Gt.  Western  Ry. 
Co.,  6  H.  &  N.  867  (requiring  claim  to  be 
made  within  three  days  after  deliveiy,  not 
unreasonable)  ;  Gulf,  &c.  R.  Co.  v.  Tra- 
wick,  68  Tex.  314  (sixty  days  reasonable); 
Chicago,  &c.  B.  Co,  v.  Simms,  18  111.  App. 
68  (five  days  reasonable)  ;  Weirs.  Express 
Co.,  6  Phila.  (Penn.)  365.  Such  stipulations 
are  always  made  in  contracts  for  the  trans- 
mission of  messages, by  telegraph,  and  have 
been  universally  upheld.  See  article 
"  Telegraphs,"  in  Am.  &  Eng.  Ency.  Law  ; 
Thompson  on  Electricity,  §§  245-256  ; 
Wolf  V.  W.  U.  Telegraph  Co.,  62  Peun. 
St.  83  ;  1  Am.  Rep.  387,  889.  Compwre, 
however.  Southern  Express  Co.  v.  Caper- 
ton,  44  Ala.  101  ;  Johnston  v.  W.  U.  Tele- 
graph Co.,  33  Fed.  Rep.  366.  The  carrier 
may  limit  its  liability  to  damages  claimed 
by  the  shipper  under  oath  within  five  days 
after  delivery  of  the  goods.  Black  v. 
Wabash,  &c.  B.  Co.,  Ill  111.  851  (no  de- 
fence that  shipper  did  not  read  the  stipu- 
lation, no  fraud  having  heen  practised). 
The  question  as  to  the  reasonableness  of 
any  particular  limitation  as  to  the  time 
r/ithin  which  the  claim  may  he  presented 
is  for  the  jury.  Texas,  &c.  E.  Co.  v. 
Adams,  78  Tex.  872,  There  is  no  hard- 
ship in  requiring  the  bailor  to  give 
notice  of  the  loss,  if  any,  or  make  a  claim 
for  compensation  within  a  reasonable  time 
after  he  has  delivered  the  parcel  to  the 
carrier.  There  is  great  hardship  in  re- 
qnirilig  the  carrier  to  account  for  the  parcel 
long  after  that  time,  when  he  has  had  no 
notice  of  any  failure  of  duty  on  his  part, 
and  when  the  lapse  of  time  has  made  it 
difficult,  if  not  impossible,  to  ascertain  the 
actual  facts."  Express  Co.  v.  Caldwell,  21 
Wall.  (U.  S.)  264. 

'  Goggin  1).  Kansas  City,  &o.  R.  Co., 
12  Kan.  416  ;  Sprague  v.  Missouri  Pac.  R. 
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tile  cMm  is  presented  within  a  reasonable  time  after  the  unloading, 
it  will  sufl&ce,  as  such  provisions  in  the  contract  of  carriage  are 
always  to  be  given  a  reasonable  construction  in  the  shipper's  favor, 
being  a  restricftion  upon  his  common-law  right.^  It  seems  that  a 
liHutation  of  thirty-six  hours  is  too  short,^  though  it  has  been  en- 
forced in  some  cases.  The  carrier  may  also  provide  that  suit  must 
be  instituted  within  forty  days  after  the  occurrence  of  the  damage,^ 
but  it  appears  that  such  a  stipulation  ought  not  to  be  favored. 

The  construction  of  the  contract  is  a  matter  of  law,  and  belongs 
to  the  court  alone,  which  must  look  at  all  the  surrounding  circum- 
stances and  the  course  of  dealing  between  the  parties,  and  then  see 
what  is  the  meaning  of  the  terms  employed,  when  used  in  reference, 
to  those  surrounding  circumstances  and  the  course  of  dealing.*  The 
special  circumstances,  if  any,  are  to  be  ascertained  as  facts  by  *he 
jury.*    A  special  contract  will  not  be  construed  to  exempt  the  com- 


Co.,  34  Kan.  347  ;  Kioe  v.  Kansas  City, 
&c.  E.  Co.,  63  Mo.  314 ;  Dawson  v.  St. 
Louis,  &c.  B.  Co.,  26  Mo.  514;  St.  Louis, 
&o.  E.  Co.  V.  Qle^iy,  77  Mo.  634  ;  16  Am, 
&  Eng.  R.  Cas.  122  ;  Wabash,  &c.  R.  Co. 
V.  Black,  11  111.  App.  46'5. 

1  Oxley  V.  St.  Louis,  &e.  BI.  Co.,  65 
Mo.  629  ;  Ormsby  v.  Union  Pac,R.  Co.,  2 
McCrary  (U.  S.),  48.  See  also  Evans  v, 
Dunbar,  117  Mass.  546.  'Therefore  p, 
stipulation  that  the  claim  shall  be  made  at 
the  time  of  the  receipt  of  goods,  and  before 
the  consignee  could  have  any  opportunity 
to  examine  atad  inspect  them  or  ascertain 
whether  any  injury  had  been  done  is  un- 
reasonable. Memphis,  &c.  R.  Cn.  c.  Hol- 
loway,  9  Baxt.  (Tenn.)  188.  Where  the 
contract  of  shipment  provides  that  all 
claims  for  injuries  to  the  stock  shipped 
must  be  presented  in  writing  before  the 
stock  are  taken  from  the  yard,  the  con- 
signee has  a  reasonable  time  after  their 
removal  in  which  to  present  a  claim  for 
injuries  not  discoverable  by  the  use  of 
ordinary  diligence  at  the  time  of  removal. 
Western  E.  Co.  ».  Harwell,  91  Ala.  340. 
See  also  Hess  v.  Missouri  Fac.  R.  Co.,  40 
Mo.  App.  202. 

"  Jennings  v.  Grand  Trunk  R,  Co.,  127 
N.  y.  438  ;  Gulf,  &c.  R.  Co.  v.  Trawick 
(Tex.),  18  S.  W.-Bep.  948.  In  Texas  & 
Pao.  R.  Co.  V.  Adams,  78  Tex.  372,  the 
bill  of  lading  provided  that  claims  for  loss 
or  damage  must  be  presented  to  the  de- 


livering line,  must  be  presented  within 
thirty-six  hours  after  the  arrival  of  the 
freight.  The  consignee  who  resided  a  short 
distance  from  the  depot,  received  the  goo(}s 
Satiyday  afternoon,  but  (lid  not  open  them 
until  Monday,  having  been  unwell  during 
the  interval.  It  was  held  that  the  reason- 
ableness of  the  stipulation  \>ras,  nnder  the 
circumstances,  a  question  for  the  jury. 

8  Gulf,  &c.  R.  Co.  V.  Gatewood,  79 
Tex.  89;  14  S.  W.  Eep.  913.  Compare 
'Pacific  Express  Co.  o.  Darnell  {Tex.),  6  S. 
W.  Rep.  765. 

*  Lewis  V.  Great  Weatem  Ry.  Co.,  3  Q. 
B.'D.  45  ;  Peek  v.  North  Staffordshire  Ry. 
Co.,  10  H.  L.  C.  473. 

»  Neilson  v.  HarfoTd,  8-M.  &  W.  823  ; 
Lewis  V.  Great  Western  Ry.  Cp.,  3  Q.  B. 
D.  45.  A  provision  that  in  case  of  loss 
the  carrier  shall  have  the  benefit  of  any 
insurance  on  the  goods  does  not  entitle  the 
earner  to  receive  the  insurance,  or  a  tender 
thereof,  before  an  action  can  be  brought 
against  it  for  the  losg.  Nor  can  the  failure 
to  receive  such  money  be  set  up  by  way  of 
counter-claim  unless  it  appears  that  the 
shipper  had  actually  received  the  money 
and  -refused  to  allow  the  carrier  the  benefit 
oftt.  Inman  v.  South  Carolina  B.  Co., 
129  U.  S.  126.  See  also  Jackson  v.  B.  M. 
Ins.  Co.,  139  Mass.  508.  In  the  case  of 
Piatt «.  Richmond,  &o.  R.  Co.,  108  N.Y. 
358,  the  bill  of  lading  contained  a  stipula- 
tion to  the  effect  that,  in  case  of'  any  loss 
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,pany  from  even  the  excepted  perils  when  the  negligence  of  the  company 
contributed  to  the  loss  by  such  excepted  perils.  Thus,  a  condition  re- 
lieving against  injury  in  the  delivery  of  cattle  occasioned  by  the 
restiveness  of  the  animals,  was  held  no  defence  where,  although  the 
injury  was  caused  by  the  restiveness  of  the  animals,  the  company 
had  not  used  reasonable  precaution  to  guard  against  the  conse- 
quences of  such  restiveness.^  So,  if'  the  injury  arose  from  the 
defects  of  the  station.^  And  a  Stipulation  that  the  company  shall 
not  be  liable  for  leakage  or  breakage  will  not  relieve  them  from 
such  damage  or  loss  caused  by  their  own  neglect.* 

A  contract  relating  to  one  matter  will  not  be  construed  to  relieve 
the  company  from  loss  from  an  entirely  distinct  matter. ,  Thus,  a 
contract  to  carry  at "  owner's  risk,"  means  that  whatever  happens 
on.the  journey  is  to  be  at  the  owner's  risk,  and,  does  not  relieve  the 
company  from  liability  under  their  implied  independent  contract  to 
carry  and  deliver  within  a  reasonable  time.*  Where  by  their  con- 
tract the  company  are  to  be  liable  only  for  negligence,  the  onus  of 
proving  negligence  lies  on  the  plaintiff.®  So,  if  the  company  con- 
tracts that  it  will  not  be  liable  "  except  upon  proof  that  the  loss, 
damage,  or  delay  arose  from  the  wilful  misconduct  of  the  company's 
servants,"  it  is  necessary  to  give  affirmative  evidence  of  such  mis- 
conduct ;  it  cannot  be  inferred.®  It  would  be  wilful  misconduct  if 
the  goods  were  put  in  a  car  not  proper  for  the  conveyance  of  the 
goods,^  or  if  it  is  brought  to  the  notice  of  the  ccfmpany's  servant 
that  he  is  doing  or  omitting  to  do  something  which  may  seriously 
endanger  the  goods,  and  he  persists  in  doing  that  which  he  has  been 

or  damage  to  the  goods  during  their  trans-  shire,  &c.  Ey.  Co.,  L.  E.  10  Q.  B.  256; 

portation,    whereby    any   legal    liability  Jennings  v.  Grand  Trunk  R.  Co.,  121  N. 

should  be  incurred  ,by  the  carrier,  a  rail-  Y.  438. 

road  corporation,  it  should' have  the  benefit         ^  Booth  v.  Northeastern  Ey.  Co.,  L. 

of  any  insurance  upon  the  goods.    The  R.  2  Exch.  178. 

goods  were  lost  by  fire  ;  they  were  insured,         '  Phillips  v.  Clark,  2  0.  B.  n.  s.  156. 
and  the  insurance  company  paid  the  full         *  Robinson  v.  Great  Western  Ey.  Co., 

amount  of  tlje  lo.ss  to  the  owners,  taking  85  L.  J.  C.  P.  127  ;  D'Arc  v.  London,  &c. 

an  assignment  of  their  claim  against  the  Ry.  Co.,  L.  E.  9  C.  P.  325. 
carrier.    In  an  action  thereon,  it  was  held,         •  Harris  v.  Midland  Ry.  Co.,  25  W.  R. 

that  by  the  stipulation  and  payment  of  68. 

insurance  the  defendant  was  discharged         '  Lewis  w.  Gt.  Western  Ry.  Co.,  8  Q.  B. 

from  all  liability.     See  also  Fayerweather  D.  45 ;  Ot.  Western  Ey.  Co.  v.  Glenister, 

V.  Phcenix  Ins.  Co.,  118  N.  Y.  8'^4.  22  W.  R.  72;  Webb  v.  Gt.  Western  Ry. 

1  Gill  II.  Manchester,  &c.  Ey.  Co.,  L.  Co.,  26  W.  R  111  ;  Haynes  v.  Gt.  West- 

R.  8  Q.  B.  186.     The  contract  of  exemp-  em  Ry.  Co.,  41  L.  T.  N.  s.  436. 
tion  is  always  to  he  construed  most  strongly         '  Lewis  v.  Gt.  Westerri  Ey.  Co.,  3  Q.  B, 

against  the  carrier.     Mitchell  v,  Lanca-  D.  46. 
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wariied'not  to  do.     So,  where  the  company's  servants  intentionally 
deliver  to  the  wrong  person.^ 

Sec.  426.  Duty  to  Receive  Goods.  —■  A  railway  company,  like 
any  other'common  carrier,  is  bound  to  receive  from  all  persons,  and 
^  carry  all  such  goods  as  it  professes  to  carry  which  are  tendered  to 
it  for  conveyance  on  its  usual  route,  and  for  which 'the  freight 
charges  are  offered,  treating  all  persons  alike,  cceteris  paribus,  upon 
the  same  terras  and  at  like  rates,^  and  is  liable  to  an  action  for 
refusing  to  receive  and  carry.  '  The  duty  to  afford  facilities  for  car- 
riage extends  to  the  carriage  of  goods  for  other  carriers.^  But  it 
is  not  bound  to  receive  goods  which  it  does  not  profess  to  carry,* 
nor  to  carry  except  updn  usual  trains,*  nor  unless  the  goods  are  de- 
livered in  season  for  loading  upon  such  usual  trains.®  Nor  is  it 
bound  to  receive  goods- which  are  so  defectively  packed  that  their 
condition  will  entail  "upon  the  company  extra  care  and  extra  risk;' 
nor  -dangerous  articles,  as  nitro-glycerine,  dynamite,  gunpowder, 
aqua-fortis,  oil  of  vitriol,  matches,  etc.* 

Sec.  427.  Delivery  to  the  Company.  —  The  liability  of  a  railway 
company  as  a  carrier  attaches  when  the  goods  are  delivered  to  it 
for  carriage,  and,  except  where  it  collects  the  goods,,  they  are  not 
received  by  it  until  they  are  delivered  at  its  usual  place  of  receiving 
goods,  to  some  person  authorized  to  receive  them.®     Merely  leaving 

1  Hoare  v.  Gt.  Westem  Ey.  Co.,  25  W.  ^  Crahoh  v.  London,  &c.  Ey.  Co.,  14  C. 

E.  631.    But  improper  packing,  where  it  B.  225 ;  Carton  v.  Exeter,  &c.  Ey.  Co.,  1 

was  not  shown  that  the  packers  knew  they  B.  &  S  112. 

were  packing  them  in  a  manner  likely  to  ^  See  ante,  §  204. 

damage  the  goods,  hut  they  simply  did  not  *  McManus  v.  I..anoa8hire,  &c.  Ey.  Co., 

take   the   trouble    to  iqform  themselves  4  H.  &  N.  327. 

whether  or  not  damage  would  result  from  ^  Donahoe  v.  London,  &c.  Ey.  Co.,  15 

V  the  packing,  Lewis  v.  Gt.  Western    Ry.  W.  E.  772.                               ' 

Co.,  3  Q.  B.  D.  45  ;   negligence  in  allow-  ^  Palmer  v.  London,  &c.  Ey.  Co.,  L.  E. 
ing  cattle  to  stray  on  the  line  after  they  ,  1  C.  P.  588 ;  Garton  v..  JBristol,  &c.  Ey. 

were  unloaded,  Gt.  Western  Ey.  Eo.  v.  Co.,  1  B.  &  S.  112 ;  Lane  v.  Cottttn,  1  Ld. 

Glenister,  22  W.  E.  72  ;  loading  goods  on  Eayd.  652. 

a  car  too  high  to  pass  under  the  bridges  of  '  Munstor  v.  Southeastern  Ey.  Co.,  4 

another  railway  company,   l9y  reason  of  C.  B.  N.  s.  676  ;  Hart  v.  Baxendale,  16 

which  the  car  was  delayed  while  repairs  L.  T.  N.  s.  396. 

were  being  made  to  enable  it  so  to  pass,  *  gpe  Boston,  &c.  E.  Co.  v.  Shidley, 

Webb  V.  Gt.  Western  Hy.  Co.,  26  W.  K.  107  Mass.  568. 

Ill  ;  and  placing  horse-rakes  on  a  truck  '  Bergheim  v.  Gt.  Eastern  Ey.  Co.,  L. 

shorter   than   themselves,,  it    not    being  R.  S  C.  P.  Div.  22 ;  Evershed  v.  London, 

proved  that  this  was  in  itself  the  cause  of  &c.  Ey.  Co.,  L.  E.  3  Q.  B.  D.  134  ;  Selway 

injury,  Haynes  v.  Gt.  Western  Ey.  Co.,  v.  Hollaway,  1  Ld.  Eayd.  46  ;  Grosvenov  v. 

41  L.  T.  n.  s.  486,  —  have  heen  held  not  N.  Y.  Central  E,  Co.,  39  K.  Y.  34  ;  Little 

to  amount  to  "wilful  misconduct."    Eeb-  Book,  &c.  R.  Co.  v.  Hunter,  42  Ark.  200. 

man  on  Ey.  Carriers,  pp.  122-130.  Thus  where  cotton  is  in  the  compress  ware- 
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the  goods  at  the  station,  without  the  acquiescence  or  knowledge  of 
some  person  authorized  to  act  for  it,  does  not  constitute  a  delivery,^ 
nor  even  placing  them  upon  one  of  the  company's  cars.^  It  is  not 
necessary,  however,  in  order  to  constitute  a  delivery,  that "  a  receipt 
should  be  given  for  the  goods,  or  that  they  should  be  entered  on  a' 
way-bill*  .If  any  servant  authorized  by  the  company,  expressly  or 
impliedly,  to  receive  goods  for  shipment  acquiesces  in  their  being 
left  at  the  station,  this  constitutes  a  delivery  to  the  company.* 
When  the  goods  are  received  by  the  carrier,  without  any  stipulation 
as  to  risk  or  rate  of  carriage,  a  mere  ordinary  contract  for  carriage 
is  entered  into,  and  the  common-law  liability  applies  to  the  carrier ; 
but  if  the  company  attaches  any  special  condition  to  the  receipt  of 
the  goods,  a  ^special  contract  is  created,  and  in  that  case  it  must  be 
sued  upon  the  special  contract,  and  not  as  common  carrier.^  If  the 
contract  is  in  writing,  it  must  be  proved  and  put  into  the  case.® 

Seg.  428.  Right  to  demand  Advance  Freight.  — ■  A  railway  com- 
pany, as  well  as  any  ofher  common  carrier,  has  a  right  to  demand 
that  its  charges  for  transporting  goods  shall  be  paid  in  advance ;  ^ 
and  it  is  not  obliged  to  receive  goods  for  transportation  unless  such 


house  awaiting  a  supply  of  oars  which  the 
raih'oad  company  have  contracted  to  fur- 
nish, the  company  having  giv^ii  no  bill  of 
lading,  nor  taken  actual  or  constructive 
possession  of  the  cotton,  cannot  be  held 
liable  as  a  carrier  for  its  loss,  although  it 
had  not  furnished  cars  for  its  transporta- 
tion as  rapidly  as  it  had  agreed  to  do.  St. 
Louis,  &o.  E.  Co.  V.  Insurance  Co.,  139 
U.  S.  223.  See  also  Wilson  v.  Atlanta, 
&c.  E.  Co.,  82  Ga.  386  ;  Frazier  v.  Kansas 
City,  &c.  R.  Co.,  48  Iowa,  571. 

1  Selway  v.  HoUaway,  1  Ld.  Rayd.  46. 

2  Loi^ett  V.  Hobbs,  2  Shaw,  127  ;  Leigh 
I,.  Smith,  1  C.  &  P.  640. 

'  Chitty  and  Temple  on  Carriers,  30. 

1  "Winkfield  v.  Packington,  2  C.  &  P. 
599  ;  Long  ii.  Home,  1  C.  &  P.  610  ;  Taff 
Vale  Ry.  Co.  v.  Giles,  2  E.'&  B.  823  ; 
Rogers  V.  Long  Island  R.  Co.,  2  Lans.  (N. 
Y. )  269.  Thus,  where  cattle  have  been 
placed  in  the  company's  yards  for  imme- 
diate shipment  over  its  road,  and  part  of 
them  have  already  been  put  on  the  cars, 
they  are  in  the  possession  of  the  company 
so  as  to  make  it  liable  as  a  common  carrier 
and  not  as  a  warehouseman  merely.  Gulf, 
&c.  R.  Co.  w.  Trawick  (Tex.),  l.*;  S.  W. 
Rep.  668.  But  if  the  goods  are  reo.eived 
to  he  shipped  according  to  future  orders, 


the  carrier  Is  only  a  warehouseman  until 
the  order  to  ship  i?  given.  Wade  v. 
Wheeler,  3  Lans.  (N.  Y.)  201.  And  de- 
livery to  an  agent  of  the  carrier  not  author- 
ized to  receive  them,  does  not  constitute  a 
delivery  to  the  carrier  unless  a  ratification 
of  the  agent's  act  is  proven.  Trowbridge 
V.  Chapin,  23  Conn.  693  ;  Ford  v.  Mitchell, 
21  Ind.  54  ;  Leigh  v.  Smith,  1  C.  &  P. 
138.  But  where  the  agent  at  the  station 
has  apparent  authority  to  receive  baggage, 

—  that  is,  when  his  acts  and  condlict  at  the 
station  are  such  as  to  induce  the  belief  that 
he  is  Sin  authorized  ageiit  for  such  purposes, 

—  a  delivery  to  him  may  be  held  delivery 
to  the  carrier.  Ouimit  v.  Henshaw,  35 
Vt.  605 ;  Harrell  v.  Wilmington,  &c.  R. 
Co.,  106  N.  C.  258. 

6  White  V.  Gt.  Western  Ry.  Co.,  2  C. 
B.  N.  8.  7  ;  Hari'is  v.  Midland  Ry.  Co.,  26 
W.  R.  63. 

^  Robinson  v.  Gt.  Western  Ry.  Co.,  36 
L.  J.  C.  P.  123. 

'  Pickford  v.  Grand  Junction  Ry.  Co., 
8  M.  &  W.  372  ;  Barnes  v.  Marshall,  18 
Q.  B.  785.  The  carrier  has  a  lien  on  the 
goods  for  the  amount  of  duty  paid  on  them 
by  it  at  the  port  of  importation.  Louis- 
ville, &e.  R.  Co.  II.  Oden,  80  Ala.  38. 
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charges  are  paid,  if  demanded}  But  as  the  general  custom  is  to 
receive  and  collect  for  carriage  upon  delivery  to  the  consignee,  unless 
advance  freight  is  demanded  when  the  -goods  are  tendered  for  car- 
riage this  right  is  waived,  and  it  can  only  rely  upon  its  lien  upon 
the  goods  for  payment,  of  upon  the  responsibility  of  the  consignee 
after  delivery.^  Where  goods  are  accepted  for  carriage  without  re- 
quiring the  charges  to  be  paid  in  advance,  the  company  is  treated 
as  waiving  the  right  to  pre-pay ment,  and  can  only  recover  when  the 
goods  are  delivered.  But  it  has  a  lien  upon  the  goods  for  its  charges 
for  carriage,^  br  it  may  deliver  the  goods  and  sue  for  its  charges.* 
If,  without  the  fault  of  the  carrier,  or  by  any  of  the  excepte^d 
casualties,  the  goods  are  lost,  the  company  is  still  entitled  to  recover 
its  charges  for  carriage,  unless  the  agreement  is  for  payment  when 


1  WyH  V.  Pickford,  8  M.  &  W.  448  ; 
Botsou  V.  Donovan,  4  B.  &  Aid.  28. 

2  Barnes  v.  Marshall,  18  Q.  B.  785. 

s  Wilson  V.  Gd.  Trunlc,  R.  R.  Co.,  56 
Me.  60  ;  Eucker  v.  Donovan,  18  Kan. 
231  ;  LangwQithy  v.  N.  Y.,  &c.  R.  R.  Co., 
2  E.  D.  S.  (N.  Y.  C.  P.)  195  ;  Barker  v. 
Hanens,  17  John.  (N.  Y;)  234 ;  Bowman 
i;,  Hilton,  11  Ohio,  303  ;  Hunti;.  Haskell, 

24  Me.  339  ;  Sullivan  v.  Park,  33  'Me. 
438,  And  this  lien  must  he  satisfied  he- 
fore  they, can  he  taken  out  of  its  posses- 
sion, either  by  the  consignor  who  stops 
them  in  transitu  or  an  officer  who  attaches 
them  upon  mesne  process  or  execution. 
Chandler  v.  Belden,  18  John.  (N.  Y.)  157; 
■Raymond  v.  Tyron,  17  How.  (IT.  S.)_53. 
If  part  are  delivered,  the  lien  remains  upon 
the  balance.  Lane  v.  Old  Colony  R.  R. 
Po.,  14  Gray  (Mass.),  143;  Fuller i).  Bradly, 

25  Penn.  St.  120  s  Briggs  v.  Martin,  13 
B.  Mon.  239.  This  right  of  lien  exists 
although  they  were  ^  delivered  to  it  by  a 
wrongful  owner,  and  are  claimed  by  the  , 
rightful  owner.  Yorke  v.  Grenaugh,  2 
Ld.  Eaym.  867.  The  common-law  right 
is  a  speqifio  lieu  ;  that  is,  a  right  to  detain 
for  the  carriage  of  the  particular  goods, 
and  not  for  those  goods  and  any  other 
balance  the  owner  may  owe  for  the  carriage 
of  other  goods.  Butler  v.  Woolcott,  2  B. 
&  P.  64.  The  latter  right,  called  a  general 
lien,  can  only  be  supported  by  proof  of 
general  usage,  special  agreement,  or  mode 
of  dealing,  supporting  .such  a  claim.  Rush- 
forth  V.  Hadfield,  6  East,  519  ;  7  id.  224 ; 


TVright  V.  Snell,  5  B.  &  Aid.  350.  And 
the  fact  that  a  carrier  has  a  right  of  gen- 
eral lien  against  a  consignor  does  not  en- 
title him  as  against  the  consignee  to  retain 
the  goods  in  respect  of  a  general  balance 
due  from  the  consignor.  Butler  v.  Wool- 
cott, araie,  ,  Nor  can  a '  general  lien  as 
against  the  consignee  affect  the  right  of 
the  consignor  to  stop  the  goods  in  transitu, 
and  claim  their  return  upon  paying  the 
specific  claim  for  carnage.  Oppenheim  v, 
Russell,  3  B.  &  ^.  42  ;  Jackson  v.  Nichol, 
7  Scott,  577  ;  and  see  notes  to  Chase  v. 
Westmore),  Tu.  L.  C,  Merc.  L.  690,  et  seq. 
A  right  of  lieu  is  defeated  by  giving  up 
,  possession  of  the  goods ;  or  by  dealing 
with  them  in  such  a  manner  as  to  amount 
to  a  conversion  of  them ;  and  if  once 
waived  it  cannot  afterwards  be  resumed. 
Kruger  v.  Wilcox,  Tu.  L.  C,  Merc.  L. 
676.  But  if  possession  was  obtained  by 
fraud,  it  seems  the  earner's  lien  would  re- 
vive on  regaining  possession  of  the  goods. 
Wallace  i>.  Woodgate,  Ry.  &  M.  194.  A 
right  of  lien  confers  no  right  of  sale  upon 
the  person  holding  such  lien,  though  the 
retention  of  the  chattels  may  be  attended 
with  expense.  Thames  Ironworks  Co.  v. 
Patent  Derrick  Co.,  1  J.  &  H.  93.  A  de- 
mand for  the  sum  actually  due  for  tolls  is 
a  condition  precedent  to  the  right  to  sell. 
Field  V.  Newport,  &e.  Ry.  Co.,  3  H.  &  N. 
409  ;  North  v.  London,  &c.  Ey.  Co.,  14 
C.  B.  N.  s.  132. 

4  Bastard  v.  Bastard,.  2  Shaw,  81. 
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the  goods  have  been  transported  to  their  destination ;  in  which  case,  a 
recovery  can  only  be  had  for  such  as  finally  reach  their  destination.^ 

Sec.  429.  Duty  of  Company  to  Carry  Safely. — The  first  duty  of 
a  carrier  is  to  carry  safely .^  Therefore  it  is  the  duty  of  a  railway 
company  during  the  transit  to  use  all  the  diligence  and  care  towards 
the  goods  entrusted  to  it  that  prudent  and  cautious  men  in  the  like 
business  usually  employ  for  the  safety  and  preservation  of  the  prop- 
erty confided  to  their  charge.*  For  this  purpose  it  must  have 
its  stations  and  yards  in  a  safe  condition,  so  that  those  who  use 
them  by  the  company's  invitation  may  do  so  without  injury  to  them- 
selves or  the  traffld  they  bring  or  remove.*  It  must  provide  proper 
cars  and  vehicles  for  the  transportation,  with  all  reasonable  equip- 
ments and  servants  to  take  care  of  them.^  It  must  have  its  through 
communications  so  arranged  as  not  to  cause  undue  delay,  its  per- 
Hianent  way  in  such  a  state  as  not,  by  shaking,  to  make  the  chafing 
or  wear  and  tear  of  the  goods  unduly  severe,  and  it  must  have  proper 
coverings  to  protect  the  goods  from  damage  by  exposure. 

Sec.  430.  Proper  Carriages  to  be  Provided. — A  railway  company 
is  bound  to  provide  cars  reasonably  fit  for  the  conveyance  of  the  par- 
ticular class  of  goods  it  undertakes  to  carry ; "  and  it  will  be  liable 
for  injury  from  the  defects  of  a  car,  even  if  it  belongs  to  another 
company,  if  it  adopts  it  for  the  purposes  of  its  own  transit.^  But 
it  is  sufiBcient  if  the  company  provides  a  carriage  which,  without 
extraordinary  accident,  will  probably  perform  the  journey.^ 

Sec.  431.  Goods  Injurious  tp  Each  Other  not  to  be  StOTived 
Together.  —  It  must  take  care  not  to  forward  in  the  same  car  goods 

1  Abbott  on  Shipping,  409,  etseq;  Dig.  Wilks,  Abbott  on  Shipping,  415  |  Tapley 

14,  2,  10.     See  Andrew  v.  Moorhouse,  5  v.  Martin,  8  T.  R.  445  ;  Christies.  Bowe, 

Taunt.   435  ;   1   Marsh.  122  ;   Osgood  v.  1  Taunt.  300. 

Groning,  2  Camp.  466  ;  Cook  v.  Jennings,         2  Great  Northern  By.  Co.  v.  Taylor, 

7  T.'  E.  381  ;  Mashiter  v.  Buller,  1  Camp.  L.  R.  1  C.  P.  385. 
81  ;  s.  p.  Clark  v.  Druisina,  1  Marsh.  123;         »  Beal  v.  South  Devon  By.  Co.,  8  H. 

Blakeley  v.  Dixon,  2  B.  &  P.  821 ;  Cargo  &  C.  337. 

ex  Galarii,  2  Moore,  P.  C.  C.  N.  s.  216  ;         *  Booth  v.  North-Eastem  By.  Co.,  86 

83  L.  J.'  Adni.  97  ;  Vlierboora  ».  Chap-  L.  J.  Ex.  83. 

man,  13  M.&W.  230  ;  Hunter  B.Prinsep,         '  Beckford  v.   Cmtwell,    5    C.   &  P. 

10  East,  378  ;  Swett  v.  Black,  2  Sprague  242. 

(U.  S.  C.  C),  49  ;  The  Excelsior,  2  Ben.         «  Lyon  v.  Melk,  5  East,  428  ;  Shaw  ■». 

(IT.   S.  C.  C.)  434  ;  Seers  i>.- Linseed,   1  York,  &o.  Ky.  Co.,  13  Q.  B.  847. 
Cliff.  (U.  8.  C.  C.)  68  ;  Donahoe  v.  Ket-         '  Combe  v.  London,  &c.  By.  Co.,  31 

tell,  1  Cliff.   (U.  S.  C.  C.)  135  ;  Hart  v.  L.  T.  K.  a.  613. 

Shaw,  1  Cliff.  (U,  S.  C.  C.)  358  ;  Fox  v.         8  Amies  v.  Stevens,  1  Str.  128  ;  Great 

Nott,  6  H.  &  N.  630.     See  also  Shepherd  Western  By.  Co.  v.  Blower,  41  L.  J.  C.  P. 

i>.  De  Bemales,  13  East,  667  ;  Penrose  v.  268  j  L.  E.  7  C.  P.  655,  per  Willes,  J. 
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which  from  their  proximity  would  he  likely  to  damage  each  other : 
thus,  they  1/fould  be  liable  for  iivjury  to  iiour  caused  by  the  effluvium 
of  spirits  of  turpentine,  or  for  damage  to  cambric  goods  caused  by 
■  sulphuric  acid  if  stowed  near  together.^  So  it  is  assumed  if  goods 
were  placed  in  a  car  and  injured  by  the  efluvium  of  goods  pre-, 
viously  carried  in  the  same  car.  If  goods  are  of  a  class  likely  to  be 
injured  by  coming  in  contact  with  other  goods,  the  fact  should  be 
communicated  to  the  company,  otherwise  they  will  not  be  liable.^ 
The  company  must  use  the  ordinary  precautions  to  lessen  as  much 
as  possible  the  ordinary  wear  and  tear  of  goods,  —  as,  if  a  cask  con- 
taining any  species  of  liquid  leaks  on  the  journey,  it  must  take  steps 
to  stop  the  leak  when  it  comes  to  their  knowledge, — ^otherwise  they 
will  be  liable  for  the  loss ;  ^  and  though  not  liable  for  ordinary  dete- 
rioration of  goods  in  quantity  or  quality  from  inherent  infirmity,  yet 
if  the  goods  require  airing  or  ventUation  during  the  journey,  for  the  . 
purposes  of  preservation,  as  fruits  and  other  such  articles  sometimes 
,do,  they  must  do  what  is  reasonably- within  their  power  >for  this  pur- 
pose ;  *  and  in  the  case  of  animals  on  a  long  journey,  it  may  be  neces- 
sary to  feed  them.* 

Sec.  432.  The  Directions  of  the  Owner  must  be  Obeyed. — It  must 
obey  the  directions  of  the  owner  of  the  goods  during  the  transit; 
and  a  person  who  delivers  goods  to  a  railway  company  to  carry, 
directed  to  a  particular  place,  may  counter-maud  the  direction  at  any 
moment  of  the  transit  and  demand  back  his  goods,  at  least  on  pay- 
ment of  the  carriage,  unless  perhaps  where  the  unpacking  and  de- 
livering would  be  productive  of  much  inconvenience.® 

Sec.  433.  when  the  Right  to  Stop  in  Transitu  Exists.  —  If  the 
seller  has  dispatched  goods  on  credit  to  the  buyer,  and  before  they 
reach  their  destination  the  buyer  becomes  insolvent,  the  law,  in  order 
to  prevent-  the  loss  that  would  happen  to  the  seller,  allows  him  in 
many  cases  to  countermand  the  delivery  before  the  arrival  of  the 
goods  at  their  place  of  destination  and  to  cause  them  to  be  re- 
delivered to  himself^  This  right  exists  only  where  the  goods' are  sold 
on  credit,  and  the  consignee  is  insolvent,  and  the  goods  are  still  in 
transit}    If  the  goods  have  gone  into  the  possession,  actual  or  con- 

1  Alston  v..  Herring,  11  Ex.  822.  6  Scotthom  v.  South  Staffordshire  Ry. 

2  Hutchinson «.  Guion,5  B.  C.  N.s.  149.     Co.,  8  Ex.  341. 

'  Beck  V.  Evans,  16  East,  244.-  ''  Lickbarrow  v.  Mason,  1  Smith's  L.  C. 

*  Davidson  v.  Gwynne,  12  East,  381.       699  (Eng.  ed.). 

»  Taff  Vale  Ey.  Co.  ■».  Giles,  23  L.  J.  «  Story  on  Bailment,  §  581  ;  Winslow 

Q.  B.  43  ;  Great  Northern  Ry.  Co.  v.  v.  Vt.  Central  R.  E.  Co.,  42  Vt.  700  ; 
Swaffleld,  L.  E.  9  Ex.  132.  '  Hedges  v.  Hudson  River  R.  R.  Co. ,  6  Robt. 
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structive,  of  the  consignee,  the  right  is  terminated.*  The  right  is 
confined  to  the  unpaid  vendor  ^  or  his  factor  or  agent,  who  virtually 
stands  in  that  relation  to  the  goods.*  But  a  mere  surety  for  the 
goods,*  or  one  who  claims  a  lien  on  them  for  money  or  labor 
expended  thereon,  has  no  such  right.^  The  right  is  not  lost  by  a 
part  payment  of  the  purchase  money,*  or  an  acceptance  of  the  con- 
signee for  a  part  or  all  of  the  purchase  moneyJ  A  sale  of  the  goods 
by  the  consignee  while  they  are  in  transit  does  not  defeat  the  right.^ 

Sec.  434.  Termination  of  the  Transit.  —  The  question  as  to 
whether  the  transit  is  ended  is  one  depending  on  the  peculiar  facts 
in  each  case.^  It  is  of  the  very  essence  of  the  doctrine  df  stoppage 
in  transitu  that  the  goods  should  be  in  the  custody  of  some  third 
person  intermediate  between  the  seller  and  the  buyer.^"  The  transit 
is  always  terminated  by  delivery  to  the  vendee  or  consignee,  but  the 
question  remains  what  constitutes  such  a  delivery  ? 

Sec.  435.  what  is  Actual  Delivery.  —  The  actual  delivery  of  the 
goods  to  the  vendee  or  his  agent,  which  puts  an  end  to  the  trandtus, 
or  state  of  passage,  may  be  at  the  vendee's  own  warehouse,  or  at 
a  place  which  he  uses  as  his  own,  though  belonging  to  another, 
for  the  deposit  of  goods,  or  at  a  place  where  he  means  the  goodq  to 
remain  until  a  fresh  destination  is  communicated  to  them  by  orders 
from  himself;  or  it  may  be  by  the  vendee's  taking  possession,  by 
himself  or  agent,  at  some  point  short  of  the  original  intended  place 
of  destination.**  If  the  vendee  take  them  out  of  the  possession  of 
the  carrier  into  his  own  before  their  arrival  at  their  destination,  with ' 
or  without  the  consent  of  the  carrier,  there  seems  to  be  no  doubt 
that  the  transit  would  be  at  an  end ;  ^  though,  in  the  case  of  the 

(N.  Y.)  119  ;  Solomon  v.   Philadelphia,  «  Hodgson  o.  Say,  7  T.  R.  44Q. 

&c.  Co.,  2  Daly  (N.  Y.),  104.  '  Edwards  v.  Brewer,  2  M.      W.  875  ; 

1  Mills  V.  Ball,  2  B.  &  P.  461 ;  White-  Kinloch  v.  Craig,  8  T.  R.  783. 

head  ».  Anderson,  9  M.  &  W.  518 ;  Foster  s  Expwrte  Cooper,  L.  R.  11  Ch.  Div.  68. 

V.  Frampton,  6  B.  &  C.  107  ;  Oppenheim  »  In  Schotmans  i).  Lancashire,  &c.  Ry. 

V.  Russell,  3  B.  4  P.  54  ;  Blum  v.  Marks,  Co.,  L.  R.  2  Ch.  App.  332,  the  court  also 

21  La.  An.  458  ;  Howe  v.  Stewart,  40  Vt.  held  that  the  right  of  stoppage  in  transitu, 

145;  Wenger  D.  Bernhardt,  55  Penn.  St.  might  be  enforced  by  bill  in  equity. 

300  ;  Thompson  v.  Baltimore,  &o.  B.  Co.,  ">  See  Gibson  v.  Oarruthers,  8  M.  &  W. 

28  Md.  396  ;  Sohmotz  v.  Dwyer,  53  Penn.  328;  Coventry  v.  Gladstone,  L.  R.  6  Eq.  44; 

St.  335.  Bernardston  v.  Strong,  L.  R.  3  Oh.  App.  588. 

■  2  Kinloch  v.  Craig,  3  T.  R.  .783.  "  James  v.  Griffin,  2  M.  &  W.  633. 

8  Feise  V.    Wjay,   8   East,    93  ;    Van  ^  Bird  v.  Brown,  4  Exoh.  786;  White- 

Caslect  u.    Booker,  18   L.    J.   Exch.  17;  head  i).  Anderson,  9  M.  &  W.  518;  Lon- 

Newson  v.  Thornton,  6  East,  17.  don,  &o.  Ry.  Co,  v.  Bartlett,  7  H.  &  N. 

4  SiffkenB.  Wray,  6  East,  371.  400;  Reynolds  v.  Boston,  &c.  R.  Co.,  43 

6  Street  v.  Pym,  1  East,  4.  N.  H.  580. 
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absence  of  the  .carrier's  consent,  it  may  be  a  wrong  to  him  for  which 
he  would  have  a  right  of  action.^ 

Sec.  436.  Carrier  may  be  Agent  to  Receive  and  Determine  the 
Transitus.  -^-  A  carrier  may  be  the  agent  of  the  purchaser,  and  by 
changing  his  character  from  carrier  to  such  agent  may  determine  the 
transitus ;  and  the  most  difficult  cases  are  those  where,  the  actual 
journey  being  over^  the  goods  still  remain  under  the  control  of  the 
carrier  in  his  warehouse;  Then  the  question  becomesi  does  he  hold' 
them  as  carrier,  or  as  warehouseman  and  agent  for  the  consignee  ? 
This  depends  upon  the  intention  of  the  carrier  and  consignee,  and 
>  whether  or  hot  they  have,  expressly  or  by  implication,  entered  into 
a  new  contract,  distinct  from  the  original  contract  for  carriage,  that 
the  carrier  is  to  hold  them  for  the  consignee  as  his  agent,  for  the 
purpose  of  custody  on  his  account,  and  subject  to  some  new  or 
further  order  to  be  given  by  him.^ 

If  there  is  any  doubt  whether  the  consignee  has  converted  the 
carrier  into  his  agent  for  custody,  or  for  a  new  purpose  other 
than  carriage,  the  intention  of  the  parties  must  be  gathered  from 
their  various  acts.  The  carrier  cannot,  without  the  consent  of  the 
consignee,  convert  himself  into  a  warehotiseman  for  the  consignee,  so " 
as  to  terminate  the  transitus?  Neither  would  any  act  of  construc- 
tive taking  possession  by  the  consignee,  short  of  actual  remoVarout 
of  the  possession  of  the  carrier,  unless  accompanied  with  circum- 
stances to  denote  that  the  carrier  assented  to  hold  them  for  the 
consignee,  in  the  nature  of  an  agent  for  custody,  determine  the 
transitus.*  A  mere  promise  by  the  carrier  to  deliver  the  goods  to 
the  purchaser  as  soon  as  they  can  l)e  got  at  is  not  enough  to  bring 
them  into  the  possession,  actual  or  constructive,  of  the  purchaser.^ 
If  the  purchaser,  hd,ving  no  warehouse  of  his  own,  is  in  the  habit 
of  using  the  warehouse  of  his  carrier  as  his  own,  and  making  it  the 
repository  of  his  goods  until  he  has  sold  them  or  shipped  them  fory 
exportation,  the  'transitus  is  at  an  end  when  the  goods  arrive  at  the 
customary  place  of  deposit,  although  they  may  immediately  after- 
wards receive  a  fresh  destination.® 

1  Whitehead  o.  Anderiion,  9  M.  &  "W.         *  'P'^hiteheafl  v.  Anderson,  9  M.  &.  W. 
534.  535. 

2  Wentworth  v.  Outhwaite,   10  M.  &         «  Coventry  v.  Gladstone,  L.  R.  6  Eq. 
W.  450.  44. 

'  Bolton  V.  Lancashire,   &o.  By.  Co.,  ^  Scott  v.  Pettit,  3  B.  &  P.  469  ;  Eowe 

L.  R.  1  C.  P.  431;  Ex  parWRmno^,  Se  v.  Pickford,  8  Taunt.  83  ;  Allan  v.  Cirip- 

Worsdell,  25  W.  E.  466  ;  James  ».  Griffin,  per,  2  Cr.  &  J.  218  ;  Foster  ».  Frarapton, 

2  M.  &  W.  623.  6  B.  &  C.  107. 
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Sec.  437.    Dellveiy    of    Part,    when    Delivery    of    the   Whole. — 

Different  opinions  have  been  held  on  the  question  of  whether  a  part 
dejiivery  is  a  constructive  delivery  of  the  entire  goods  comprised  in 
the  contract,  so  as  to  put  an  end  to  the  right  to-  stop  m  transitu  as 
to  the  whole  of  the  gojsds.  At  one  time  it  was  held  that  there  was 
a  constructive  delivery  of  the  whole.  This,  however,  has  since  been 
questioned  and  dissented  from,  and  it  has  been  said-  only  to  be  a 
constructive  delivery  of  the  whole  where  the  delivery  of  part  takes 
place  in  the  course  of  the  delivery  of  the  whole,  and  the  taking  pos- 
session by  the  buyer  of  that  part  is  the  acceptance  of  constructive 
possession, of  the  whole.-' 

Sec.    438.     Transit    once   Ended,  Right  cannot  Revive.  —  If    the 

'  transit  be  once  at  an  end  it  cannot  commence  de  novo  merely  because, 
the  goods  are  again  sent  upon  their  travels  towards  a  new  and  ulterior 
destination.''^ 

Sec.  439.  Notice  must  be  given  in  Due  Time  to' be  Effective. — 
A  company  are  entitled  to  express  notice  from  a  consignor  before 
they  will  be  liable  for  not  stopping  goods  in  transitu.  To  make  such 
a  iiotice  effective  it  must  be  given  at  such  a  time,  and  under  such 

'  circumstances,  that  the  company  may  by  the  exercise  of  reasonable 
diligence  communicate  it  to  their  servants  in  time  to  prevent  the 
delivery  of  the  goods  to  the  consignee.'  Notice  by  the  vendor  or 
his  particular  agent  or  by  hip  general  agent,  if  the  act  of  the  agent 
is  afterwards  recognized  and  confirmed  by  the  principal,  will  be  suffi- 
cient to  stop  the  goods.*  But  notice  by  an  unauthorized  person  will 
not  be  effectual  unless  ratified  by  the  vendor  within  the  time  when 
he,  might  himself  have  exercised  the  right,^  Where  goods  are 
stopped  in  transitu,  the  carrier  is  of  course  entitled  to  demand  and 
have  his  hire  for  the  carriage  of  such  goods  before,giving  them  up. 
He  cannot,  however,  as  we  have  previously  seen,  claim  to  retain 

stheni  as  a  lien  for  a  general  balance  due  from  the  consignee. 

Sec.  440.  Rival  Claimants.  —  Sometimes  a  railway  company  is 
placed  in  an  awkward  position  by  clainis  upon  the  goods  by  persons 
other  than  and  adverse  to  the  party  who  delivered  them.  For 
instance,  they  may  be  followed  and  claimed  by  the  sender's  land- 

'  Bolton  V.   Lancashire   &  Yorkshire         '  Whitehead  v.  Anderson,  9  M.  &  W. 

Ry.  Co.,  L.  E.  1  C.  P.   481  ;  Ex  parU  618. 

Cooper,  He  MXaren,  L.  R.  11  Oh.  D.  68  ;         *  Northey  d.  Field,  2  Esp.  613  j  Bailey 

Ex  parte  Gibbes,  lie  Whitworth,  L.  R.  1  v.  Culverwdl,  8  B.  &  C.  -448. 
Ch.  D.  101.  '  Biid  i>.  Brown,  4  E»cbq.  786. 

2  Valpy  V.  Gibson,  i  0.  B>  837. 
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lord  for  rent,  or  by  a  sheriff's  officer  under  a 'writ  of  execution  ;  or- 
the  consignor  may  havie  stolen,  the  goods,  and  they  may  be  claimed 
by  the  person  from  whom  they  were  stolen;  or  the  consignor  may 
have  become  bankrupt,  and  the  goods  may  be  elaimed  by  his  trustee 
as  fraudulently  removed. 

Ordinarily,  the  person  who  delivers  the  goods  to  the  company  is  to 
be  treated  by  them  as  the  owner,  and  in  general  his  title  may  not  be 
disputed  by  the  company,  or  &jus  tertii  or  adverse  title  be  set  up, 
but  the  goods  must  be  delivered  according  to  his  directions,  without 
putting  him  to  proof  of  his  title?'  That  applies,  however,  only 
where  such  adverse  claim  is  not  asserted  by  the  superior  claimant  to 
the  sender,  but  merely  by  the  carrier's  own  .raotiojj.  But  should  the 
.  goods  be  the  property  of  a  third  person,  who  is  also  entitled  to  the 
possession  of  them,  and  while  in  the  custody  of  the  company  such 
owner  should  demand  possession,  they  would  be  justified  in  deliver-^ 
ing  the  goods  to  him.^  Nor  are  they  precluded  by  reason  of  having 
received  goods  from  a  particular  individual  from  setting  up  the  title^ 
of  a  ,third  ^party,  really  entitled  thereto,  who  has  claimed  and  re- 
ceived the  goods.^  In  the  case  last  cited  the  court  said :  "  The-  de- 
fendants were  common  carriers ;-  and  therefore  bound  to  receive  the 
goods  for  carriage.  They  could  make  no  inquiry  as  to  the  ownership. 
They  have  not  voluntarily  raised  the  question ;  it  was  raised  by  the 
demand  of  the  real  owner  before  the  defendants  had  parted  with  the 
goods.  The  law  would  have  protected  them  against  the  real  owner  if 
they  had  delivered  the  goods  in  pursuance  of  their  employment,  with- 
out notice  of  his  claim.  It  ought  equally  to  protect  them  against  the 
pseudo-owner,  from  whom  they  could  not  refuse  to  receive  the  goods, 
in  the  present  event  of  the  real  owner  claiming  the  goods,  and  their 
being  given  up  to  him.  The  compulsory  character  of  the  employ- 
taeut  of  a  carrier  furiiishes  ample  grounds  for  so  holding."  Still,  the 
company  have  upon  them  the  burden  and  risk  of  ascertaining  who 
is  the  real  owner,  wliich,  in  the  complication  of  mercantile  transac- 
tions, is  not  always  an  easy  task.  Where  the  adverse  title  is  made 
known  to  the  carrier,  if  he  is  forbidden  to>deliver  the  goods  to  any 
other  person,  he  acts  at  his  peril ;  and  if  the  adverse  title  is  well 
founded,  and  he  resists  it,  he  is  liable  to  an  action  for  the  recovery 
of  the  goods.*  But  a  company  may  compel  rival  claimants  to 
establish  their  title  by  interpleader. 

1  Laeloncli  v.  Towle,  3  Esp.  115.  '  Sheridan  v.  New  Quay  Co.,  4  0.  B. 

^  Taylor  v.  Plainer,  3  M.  &  S.  562.  K.  s.  618. 

*  Story  on  Bailwjents  §  582. 
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Sec.  441,  Common  Carriers'  Liability  only  Determined  by  a  De- 
livery. —  A  common  carrier  engages  not  only  safely  to  carry,  but  he 
also  engages  to  carry  .with  reasonable  dispatch  and  safely  to  deliver 
the  goods  to  the  consignee,^    It  is  immaterial  whether  there  is 


1  Bodenham  v.  Bennett,  4  Price,  31  ; 
Duff  V.  Budd,  3  B.  &  B.  177.  The  uni- 
form course  of  business  between  the  de- 
fendant and  certain  despatch  companies 
contracting  to  carrry  cotton  from  Memphis 
to  Jersey  City,  to  be'  there  shipped  for 
Liverpool,  was  for  the  defendant,  on  arri»- 
val  of  the  cotton,  to  give  notice  thereof  to 
the  companies  agent  in  New  York,  named 
in  the  way-bill  as  consignee,  whose  duty  it 
then  was  to  obtain  a  -permit  from  the 
steajnship  company  for  delivery  thereto, 
and  to  deliver  the  permit  to  the  defendant, 
on  receipt  of  which  the  defendant  would 
deliver  the  cotton  on  lighters  to  the  proper 
vessel.  On  arrival  of  the  lot  in  question, 
the  defendant  gave  prompt  notice  to  the 
proper  agent,  and  vainly  urged  him  to  ob- 
tain the  permit.  It  was  held  that  the  de- 
fendant was  not  liable  for  the  delay  in 
deltveiy.  Whitworth  v.  Erie  B.  R.Co., 
87  N.  Y.  418.  By  a  contract  with  a 
steamship  company,  one  was  entitled  to 
ship  meat  from  New  York  to  Liverpool  in 
a  space  assigned  to  him,  and  in  which ,  he 
had  constructed  a  refrigerator.  He  sent 
an  agent  to  take  care  of  the,  meat.  He 
shipped  under  the  contract  a  quantity  of 
beef  and  mutton,  but  the  mutton  was 
omitted  from  the  bill  of  lading.  It  was 
held  that  such  omission  did  not  relieve  the 
company  from  liability;  which  was  sub- 
stantially that  of  a  common  carrier.  A 
provision  in  such  bill  of  lading  exonera- 
ting the  company  from  such  loss  as  might 
result  from  the  decay  of  the  meat  was 
held  to  refer  only  to  its  tendency  in  and  of 
itself  to  decay;  and  not  to  relieve  from  loss 
occasioned  by  its  own  negligence  or  mis- 
conduct. In  his  action  to  recover  for  the 
loss  of  such  mea#,  it  appeared  that  he  fur- 
nished ice  enough  to  preserve  the  meat 
five  days  longer  than  the  eleven  usually 
required  for  the  voyage ;  that  two  days 
after  sailing,  when  the  steamer  was  490 
miles  from  New  York  and  200  from  Hali- 
fax, and  the  wind  favorable  for  her  return, 
the  propeller-shaft  broke;  that  the  captain 
knew  it  would  take  at  least  twenty-two 


days  to  complete  the  voyage  by  sail ;  that 
the  agent  informed  him  the  meat  could 
not  be  preserved  for  that  time ;  that  fear- 
ing the  danger  of  the  coast,  he  proceeded 
under  sail  and  arrived  at  Liverpool  in 
thirty-six  days.  It  was  held:  1.  That  the 
jury  Were  properly  instructed  that  if  they 
were  satisfied  that  the  captain  was  thought- 
less or  reckless  in  endeavoring  to  continue 
the  voyage,  the  plaintiff  was  entitled  to 
recover,  and  a  verdict  for  him  would  not 
be  disturbed.  2.  That  he  xjould  recover 
for  meat  taken  for  the  ship's  use  as  well  as 
for  that  thrown  overboard.  3.  Also  the 
amount  of  freight  which  he  had  been  re- 
quired to  pay  before  the  voyage  began. 
4.  That  the  agent's  statement  to  the  cap- 
tain as  to  the  condition  of  the  meat  and 
the  inability  to  preserve  it  for  so  long  a 
time  is  admissible.  Sherman  v.  Inman 
Steamship  Co,  26  Hun  (N.  Y.),  107.  It 
is  the  duty  of  a  railroad  company,  engaged 
as  a  common  carrier,  to  transport  freight 
Without  unnecessary  delay.  A  delay  of 
twenty-four  hours  at  a  station  on  the  way 
is  an  unnecessary  one  unless  exnused.  That 
the  company  needed  its  rolling-stock  for 
the  pui'pose  of  conveying  passengers  is  not 
a  sufficient  excuse.  Ormsby  v.  Union 
Pacific  E.  E.  Co ,  2  McCrary  (0.  S.  C.  C), 
48.  A  railroad  company  must  receive  and 
carry  for  express  companies  the  articles 
known  as  express  matter,  without  discrim- 
ination in  favor  of  itself  or  any  other  ex- 
press company.  The  rule  is  that  if  the 
railroad  company  engages  in  the  business 
of  express  carnage  itself,  it  must  do  so  on 
terms  of  perfect  equality  with  all  other  ex- 
press carriers.  Southern  Express  Co. '  v. 
Memphis,  &c.  E.  R.  Co.,  2  McCrary 
( V.  S.  CO.),  570.  In  a  New  York  case  a 
company  contracted  to  transport  on  A.'s 
account  800  bales  of  cotton  "on  board 
steamer  Minnesota  or  Nevada  for  Liver- 
pool." The  cotton  did  not  arrive  at  New 
York  from  Mobile  until  Oct.  26,  when  the  • 
Minnesota  had  a  full  cargo  accepted  and 
ready  for  loading,  she  being  advertised  to 
sail  Oct.  27.,    The  cotton,  being  sent  by 
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negligence  or  not :   his  warranty  as  an  insurer  is  broken  by  non- 
delivery.^    Accordingly,  a  railway  company's  extraordinary  liability 


the  Nevada,  arrived  at  Liverpool  a  week 
after  the  Minnesota.  Meanwhile  the  price , 
had  fallen.  It  was  held  that  there  was  no 
breaeh  of  contract,  and  that  the  company 
was  not  required  to  notify  A.,  on  the  arri- 
val at  New  York,  that  the  cotton  could 
not  go  on  the  Minnesota;  and  tliis,  though 
the  receipts  purported  to  be  "memoran- 
dum of  cargo  on  board  steamship  Minne- 
sota." Fowler  i;.- Liverpool  &  Great  West- 
em  S.  S.  Co.,  87  N.  Y.  190.  In  a  Mary- 
land case,  in  it  suit  against  a,  xailxoad 
Bnnpany  to  Te«over  damages  tor  delay  in 
forwarding  cattle  intended  for  Monday's 
cattle-market,  —  it  was  held,  that,  in  order 
to  charge  defendant  with  the  consequences 
of  the  delay,  it  must  be  shown  that  de- 
^ndant  had  knowledge,  or  from  the  cir- 
cumstances of  the  case  might'  reasonably 
have  inferred,  that  the  cattle  were  intended 
for  that  day's  market.  Philadelphia,  Wil- 
mington, &c.  R.  R.  Co.  V.  Lehman,  56 
Md.  209.  In  McGraw  v.  Baltimore  & 
Ohio  R.  E.  Co.,  18  W.  Va.  361,  41  Am. 
Eep.  696,  potatoes  were  delivered  at  the 
depot  of  a  railroad  company  on  the  13th 
of  February,  to  be  shipped- on  the  14th; 
there  was  a  daily  train  between  the  place 
of  shipment  and  the  destination,  the 
distance  between  which  places  was  about ' 
100  miles ;  the  weather  was  mild,  and  con- 
tinued so  on  the  14th;  the  potatoes  did 
not  reach  their  destination  until  the  16th, 
when  they  were  .so  frozen  as  to  be  worth- 
less, the  weather  on  the  15th  and  16th  hav- 
ing become  cold.  It  was  held  that  the 
company  was  liable  in  damages.  A  rail- 
road company  is  not  relieved  of  liability  to 
the  penalty  of  |25  per  day  under  a  statute 
for  delay  in  shipment  of  goods  beyond  five 
days  after  receipt  of  the  same,  by  reason 
of  its  alleged  inability  to  procure  the  neces- 
sary transportation  on  acconnt  of  the  large 
accumulation  of  freight.  The  court  held 
that  five  full  running  days  are  intended 
by  the  act,  including  Sunday  wlienever  it 
intervenes ;  and  that  the  company  would 
not  incur  the  penalty  until  the  full  expira- 
tion of  the  sixth  day  after  the  receipt  of 


the  goods.  Keeter  v.  Wilmington  &  Wel- 
don  K.  E.  Co.,  86  N.  C.  346.  Where,  by 
a  written  contract  between  .  an'  express 
company  and  a  railroad,  the  latter  agreed 
to  "receive,  load  and  unload,  deliver  and 
way-bill "  all  freight  sent  by  the  former ; 
and  other  railroads,  forming  a  continuous 
line  with  the  first,  made  .similar  agree- 
ments, each  to  be  responsible  for  all  loss  ol' 
damage  to  the  goods  while  in  its  possession ; 
and  the  last  road  to  deduct  its  charges  and 
account  to  the-pi-eceding  and  so  on  to  the 
first,  ^-  it  was  held  thai  the  different  rail- 
roads did  not  become  partners,  and  that  each 
was  liable  only  for  its  own  negligence.  St, 
Louis  Ins.  Co.  ■».  St.  Louis,  Vaudalia,  &c. 
E.  E.  Co.,  104  IJ.  S.  146.  A  shipping  re- 
ceipt in  form  "Eeceived  from  .  .  .  con- 
signed to  .  .  .  for  transportation  to  .  .  . 
This  re'ceipt  can  be  exchanged  for  a  through 
bill  of  lading,"  was  held  to  render  the  de- 
fendant liable  for  the  proper  transportation 
of  the  goods  even  beyond  the.  line  of  its 
own  road,  and  until  Jhey  were  delivered  to 
the  consignee.  Myrick  v.  Michigan  Cen- 
tral R.  E.  Co.,  9  Biss.  (17.  S.  C.  C.)  44. 
In  Bills  V.  N.  Y.  Central  E.  E.  Co.,  11 
N.  Y.  5,  in  a  suit  to  recover  damages  to 
plaintiff's  cattle,  delayed  upon  defendants' 
train  by  a  flood  which  submerged  the 
track,  the  court,  upon  a  previous  trial, 
held  that,  under  the  contract,  defendants 
were  not  bound  to  unload  the  cattle  when 
the  train  was  stopped  by  the  water;  but 
that,  upon  reasonable  request^  their  duty  ■ 
was  to  place  the  cars,  if  practicable,  so  as 
to  enable  plaintiff  to  unload  his  cattle,  and 
that,  for  a  failure  to  do  so,  they  were  lia- 
ble. It  appeared  that  plain!tiff's  agent 
made  such  a  request ;  that  the  engine 
drawing  the  train  was  disabled,  but  that 
other  engines  might  have  been  readily  ob- 
tained; that  defendants'  conductor  did  not 
send  Tor  them.  It  was  held  that  the 
question  of  negligence  was  properly  for  the 
jury;  and  that  this  was  so,  even  if  the  jury 
might  infer  from  the  charge  that  it  was 
negligence  not  to  send  forty-three  miles  for 
another  engine.     There  was  evidence  tend- 


1  Eichards  v.  London,  &c.  Ey.  Co.,  7  C,  B.,839. 
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as  carriers  is  held  to  continue  to  the  moment  when  their  agents  or 
servants  deliver  Ihe  goods,  actually  or  constructively,  to  the  consignee 
or  his  agent,  or  at  the  stipulated  or  authorized  place  of  consignment,^ 
or  until  delivery  has  been  waived,  or  the  goods  have  been  tendered 
to  and  refused  by  the  consignee. 

Sec.  442.  Care  which  must  be  used  in  the  Delivery  of  the  Goods. 
■ — The  care  which  a  carrier  must  take  in  delivering  goods  depends 
upon  their  nature,  and  the  circumstances  of  each  case.  It  is  his 
duty  to  deliver,  as  well  as  to  carry,^  and  the  delivery  must  be  made 
at  the  place  directed  by  the  consignor,  if  upon  the  carrier's  route, 
and  to  a  connecting  carrier,  if  not  upon  the  route  of  the  carrier 
receiving  the  goods.  In  the  case  of  railways  and  vessels,  they  are 
only  bound  to  deliver  at  their  wharves  or  warehouses ;  and  after 
having  given  the  consignee  notice  of  the  arrival  of  the  goods,  and  a 
reasonable  time  in  which  to  take  them  away,  they  cease  to  stand  in 
the  relation  of  carriers  to,  and  are  only  liable  as  warehousemen  for 
the,  goods.*  .  If  the  goods  arrive  upon  Sunday  or  a  legfil  holiday, 
the  consignee  is  not  bound  to  take  them  away  upon  that  day,  but 
is  entitled  to  a  reasonable  time  after ;  *  but  if  he  begins  to  take 
them  away  he/ore  such  day,  but  leaves  the  balance  until  after,  the 
carrier  is  not  liable  for  their  destruction  by  fire  except  upon  the 
ground  of  negligence.^ 

Sec.  44.3.  When  Carrier's  Responsibility  ceases,  Question  for  Jury. 
—  Whenever  delivery  has  taken  place,  the  responsibility  of  tiie  car- 
ing to  stow  negligence  on  the  part  of  de-  Ex.  699  ;  Moffat  v.  Gt.  Western  Ry.  Co., 
fendants'  servants  in  disabling  the  train,  15  L.  T.  N.  s.  630.  Sue  post,  §  452  c, 
and  it  was  held  that  the  jury  were  properly  ^  Parker  v.  Flagg,  26  Me.  181 ;  Sehenk 
instructed  that  if  the  train  was  disabled  by  v.  Phila.  Steam  Propeller  Co.,  60  Penn. 
such  negligence,  then  thpirrefusal  to  place  St.  109;  Eagle  v.  White,  6"Wheat.  (Penn.) 
the  cars  where  plaintiff  could  unload  was  505  ;  Erskine  v.  Thames,  6  Miss.  371  ; 
not  to  be  excused  by  a  want  of  motive  The Maiy Washington,  1  Abb. (U.S.  C.C.) 
power.  ,  Also  that  the  plaintiff's  damages  1  ;  Lamb  v,  Camden,  &c.  R.  R.  Co.,  2 
could  not  be  mitigated  by  speculating  Daly  (B.  Y.  C.  P. ),  454  ;  Harris  v.  Band, 
upon  what  might  have  happened  had  hi«  4  N.  H,  259  ;  Ludwig  v.  Meyre,  5  W.  4 
request  been  granted,  and  the  cattle  un-    S.  (Penn. )  434. 

loaded.  Before  the  train  reached  the  «  Alabama,  &e.  R.  R.  Co.  v.  Kidd,  85 
water,  those  on  board  were  warned.  PlainT  Ala.  209  ;  Sholesu.  Ackerland,  15  111.  474j 
tiff's  agent  then  requested  that  the  cars  Gould  v.  Chapin,  20  N.  Y.  259  ;  Rowland 
should  be  so  placed  that  he  ceuld  unload,  v.  Mills,  2  Hilt.  (N.  Y.  C.  P.)  150  ;  Dean 
His  request  was  refused.  It  was  held  that  v.  Vacoaro,  2  Head  (Tenn. ),  288. 
defendants  were  not  liable  because  of  siich  *  Russell  Mfg.  Co.  v.  N.  H.  Steamboat 
refusal  if  their  conductor  had  reason  to  be-  Co.,  60  N.  Y.  121. 
lieve  that  he  could  run  through  without  '  Richardson  v.  Goddard,  23  How. 
serious  detention.  (IT.  S. )  28. 

'  Fowles  V.  Great  Western  By.  Co.,  7 
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rier  for  the  goods  ceases ;  but  he  must  deliver  the  goods  as  they 
were  intended  to  be  delivered.  The  address  will  be  a  sufficient 
guide  as  to  the  intention  of  the  bailor,^  and  if  the  carrier  delivera 
the  parcel  at  a,  place  to  which  it  is  not  addressed,  an  action  of 
trover  lies  against  him.^  But  other  circumstances  must  be  con- 
sidered before  we  can  say  definitely  what  will  constitute  a  compe- 
tent delivery,  and  in  that  way  terminate  the  responsibility  of  the 
carrier.  As  might  have  been  anticipated,  this  is,  in  many  cases,  a 
question  rather  for  the  jury  than  for  the  court.^ 

Sec.  444.  Delivery  within  Reasonable  Time.  —  Other  duties  with 
regard  to  delivery,  however,  devolve  upon  a  carrier.  The  place  is 
'  not  only  a  matter  of  importance,  but  the  time  is  an  element  of  the 
contract.  Goods  are  not  delivered  to  a  carrier  that  he  may  deliver 
them  at  his  own  pleasure,  but  that  he  may  deliver  them  in  such  time 
as,  looking  at  the  length  of  his  ordinary  journey,  the  mode  of  the 
conveyance,  and  the  circumstances  of  which  the  bailor  might  be 
c6gnizant  before  he  intrusted  his  goods,  shall  be  deemed  reasonable.* 
The  question  as  to  what  will  be  considered  a  reasonable  time  is  to 
be  looked  at  in  relation  to  all  the  circumstances  of  the  case ;  the 
weather,  the  state  of  the  roads,  the  season  of  the  year,  .and  other 
similar  matters  tnay  be  considered  with  a  view  to  a  satisfactory 
answer.*  Thus,  where  the  defendants,  a  railway  company,  were 
prevented,  by  an  unavoidable  obstruction  on  their  line,  from  carry- 
ing the  plaintiff's  goods  within  the  usual  (a  reasonable)  time,  —  the 
obstruction  having  been  caused  solely  by  th^  negligence  of  another 
company,  who  had  running-powers  over  their  line,  —  the  defendants 
were  held  not  to  be  liable  to  the  plaintiff  for  damage  to  his  goods 
caused  by  the  delay.^  While  therefore,  it  is  the  carrier's  duty  to 
convey  goods  by  means  of  the  ordinary  route,  and  without  any  un- 
necessary delay,  both  these  duties  may  be  obviated  by  the  circum- 
stances, and  where  either  delay  or  deviation  is  necessary  for  the 

1  Stephenson  v.  Hart,  1  M.  &  P.  357  ;         '  See  Hedges  v.  Hudson  River  R.  E. 

l-Bin^.  676.     See  Add.  on  Con.  810.  ^  Co.,  6  tJobt.  (N.  Y.)  119. 

*  Perkins  ».  Smith,  1  Wils.  328  ;  Youl         *  Hughes  v.  Great  Western  Hy.  Co., 

V.  Harbottle,  Peake,   N.  P.  C.   68  ;  Dev-  14  C.  B.  637  ;  Raphael  v.  Pickford,  5  M. 

ereaiix  v.  Barclay,  2  B.  &  A,  702;  Stephens  &  G.  558  ;  Davis  v.  Garrett,  6  Bing.  725. 
V.  Elwall,  4  M.  &  S.  259  ;  and  as  distin-         '  Briddon  v.  Great  Northern  Ry.  Co., 

guished  from  these,  Ross  v.   JohnsoA,  5  28  L.  J.  Exch.  51 ;  Broadwell  v.  Butler, 

Burr.  2825.     See  also  Bonney  v.  TJie  Hun-  6  McLean  (U.  S.),  296. 
tress,  4  Hnnt's  Merch.  Mag.  83  ;  The  Ben         *  Taylor  i>.  Great  Northern  Ry.  Co.,  1 

Adams,  2  Ben.  (U.  S.  C.  C.)  445  ;  Meyer  L.  R.  C.  P.  385. 
r.  Chicago,  &c.  R.  R.  Co.,  24  Wis.  586. 
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safety  of  the  goods;  it  will  be  held  to  have  been  a  part  of  the  pri- 
mary duty, of  the  carrier.^  It  is  the  carrier's  duty  to  deliver  the 
goods  to  the  consignee,  upon  his  presenting  himself  in  reasonable 
time  and  at  a  proper  place  to  receive  them.  If  the  consignee  does 
this,  or  until  he  has  had  an  opportunity  to  do  so,  there  seems  to  be 
no  good  ground  for  reducing  the  liability  of  the  carrier  to  that  of  a 
warehouseman.^  The  rule  may  perhaps  be  better  stated  to  be,  that 
the,  liability  of  a  carrier  as  such,  eonti/rmes  until  the  goods  are  ready  to 
he  delivered  at  their  place  of  destination,  and  the  consignee  has  hgid  a 
reasonable  opportunity,  during  the  hours  when  such  goods  are  usually 
delivered,  in  which  to  examine  them  so  far  as  to  judge  of  their  out- 
ward appearance,  and  to  remove  them?  As  to  what  cons,titutes  a 
reasonable  opportunity,  it,,  may  be  said  that  no  reference  is  to  be 
had  to  the  peculiar  circumstances  of  the  consignee,  but  the  question 
is  whether  he  had  an  opportunity  such  as  would  give  a  person  resid- 
ing in  the  vicinity  of  the  place  of  delivery  and  informed  of  the  usual 
course  of  the  business,  and  of  the  time  when  the  goods  are  expected 
to  arrive,  suitable  time  within  the  usual  business  hours  to  take  them 
away.* 

In  Massachusetts,®  however,  it  is  held  that  the  liability  of  the  car- 
rier, as  such,  ceases  when  the  goods  havd  reached  their  place  of  des- 
tination, and  have  been  safely  deposited  upon  the  platform  or  in  their 

1  Davis  V.  Garrett,  6  Bing.  725.  Maignan  v.  New  drleans,  &c.  E.  R.  Co., 

2  Graves  v.  Hartford,  &c.  Steamboat  24  La.  Au.  333.  A  eommon  earner  has 
■Co.,  38  Conn.  143  ;  Gatliffe  v.  Bourne,  4  not  performed  his  contract  as  carrier  until 
Eing.  333.           ^  he  has  delivered,  or  offered  to  deliver,  the 

'  Shenk  V,  Philadelphia  Steam  Propel-  goods  to  the  consignee,  or  done  what  the 

ler  Co.,   60    Penn.   St.   109  ;   The  Mary  law  esteems  equivalent  to  delivery.  When  ■ 

Washington,  1  Abb.  (U.  S.)  1 ;  Liamb  v.  the  consignee  is  unknown  to  the  carrier,  a 

Camden,  &o.  K.  R.  Co.,  2  Daly  (N.  Y.  due  effort  to  find  him  and  notify  him  of 

C.    P.),  454  ;   Solomon    v.   Philadelphia  the  -arrival  of  the  goods,  is  a  condition 

Steamboat,  &c.  Co.,  2  Daly  (N.  Y.  C.  P.),  precedent  to  the  right  to  warehouse  them  ; 

104.  ,  and  if  a  reasonable  and  diligent  effort  is 

*  Moses  V.  Boston  &  Maine  E.  B.  Co.,  not  made,  the  carrier  is  liable  for  the  con- 

32  N.   H.   523  ;  Leavenworth,  &c.  E.  R.  sequences  of  the  neglect.      Zinn  v.  New 

Co.  ».  Maris,  16  Kan.  333  ;Blumenthalti.  Jersey  Steamboat  Co.,  49   N.    Y.   442; 

Brainard,  38  Vt.  402  ;  Winslow  v.  Vt.  &o.  McAndrews  v.  Whellook,  52  N.  Y.  40  ; 

E.  E.  Co.,  42  Vt.  700;  Ouimit  v.   Hen-  Solomon  v.  Phila.,  &c.   Steamboat  Co.,  2 

shaw,  35  Vt.  604  ;  Porter  v.  B.  R.  Co.,  Daly  (N.  Y.  0.  P.),  104. 
20  111.  407  ;  Alabama,  &o.  R.  R.  Co.  v.         6  Thomas  «.  Boston,  &c.  E.  R.  Co.,  10 

Kidd,  35  Ala.  209;  Chicago,  &c.  E.  R.  Met.  (Mass.)  472;  Noi-way  Plains  Co.  v. 

,Co.   V.    Bensley,   69   111,    630;  Wood  v.  Boston,  &c.  E.  R.  Co.,  1  Gray  (Mass.), 

Cracker,  18  Wis.  345  ;  Lemket).  Chicago,  263  ;  Stowe  v.  New  York,  &c.  E.  R.  Co., 

&o.  E.  R.   Co.,  39  Wis.   449  ;  Hirsch  v.  118  Mass.  621 ;  Barron  ».  Eldrodge,  100 

Quaker  City,  2  Dia.  (Ohio)  144;  Morris,  Mass.  465. 
&c.  E.  R.  Co.  V.  Ayres,  28  N.  ■?.  L.  893 ; 
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\rarelioiise,  and  that  from  that  tin>e,  without  notice  to  the  ^consignee 
of  their  arrival,  he  is  liable  only  as  a  warehouseman  for  their  safe 
keeping ;  and  this  rule  is  adopted  in  North  Carolina,  Pennsylvania, 
Iowa,  California,  Indiana,  Illinois,  Alabama,  and  Georgia,^  except 
that  in  the  latter  States  the  liability  of  the  carrier  is  not  changed  to 
that  of  a  warebousenian  until  the  gopds  have  been  placed  in  the 
warehouse  or  other  place  of  safe  deposit.  Where  the  consignee 
knows  that  the  goods  have  arrived,  and  of  their  readiness  for  deliv- 
ery, or  is  present  when  they  arrived,  the  carrier  is  excused  from 
giving  notice  :  and  if  he  neglects  to  take  them  away  within  a  reason- 
able time,  the  carrier  is  absolved  from  liability  therefor,  as  such.^ 
If  the  carrier  is  ignorJint  of  the  whereabouts  of  the'  consignee,  it  is 
his  duty  to  nlake  due  inquiry  to  ascertain  it,  and  if,  after  due  in^, 
quiry,  he  fails  to  ascertain  ■  the  fact,  he  is  excused  from  giving  no- 
tice ;  and  after  a  reasonable  time  for  removal  has  elapsed,  his 
liability  as  a  carrier  ceases,  if  he  has  stored  the  goods,  and  he  is 
only  liable  as  a  warehouseman.^ 

Not  only  must  delivery  be  made  within  a  reasonable  time,  but 
also  in  a  reasonable  manner  and  at  a  proper  place ;  *  and  Unless 

1  Keal  V.  Wilmington,  &c.  R.  R.  Co.,  it  is  held  that  where  it  ia  the  oustonl  of 
'8  Jones  (N.'.  0. ),  L.  482  ;  MoCarty  v.  the  company  to  give  notice  of  the  arrival 
New  York,  &c.  E.  R.  Oo:,  30  Penn.  St.  of  the  freight,  it  is  his  'duty  to  do  so. 
247  ;  Mohr  v.  Chicago,  &c.  R.  E.'  Cd.,  40  New  Orleans,  &c.  R.  R.  Co.  v.  Tyson,  46 
Iowa,  679  ;  Jackson  v.  Sacramento  Valley  Miss.  729. 

R.   E.   Co.,  23'  Cal.  269  ;  Chic^o,   &c.  »  Pelton  v.  Rensselaer,  &o.  R.  E.  Gp., 

R.  R.  Co.  I'.   MoCool,  26  Ind.   140  ;  Chi-  ante. 

cago,  &c,  R.  E.  Co.  v.  Scott,  42  111.  132  ;  *  Goodwin  W.Baltimore,  &c.  R.  E.  Co., 

Alabama,  &c.  K.  E,  Co.  v.   Kidd,  35  Ala.  50  N.  Y.  154.     In  this  case,  it  was  held 

209  ;    Southwestern,   &c.    E.   R.   Co.   o.  that  the  duty  of  the  carrier  ceases  by  the 

Felder,  46  Ga._433.  ^anding  of  bulky  articles  upon  a  public 

2  Fenner  v.  Buffalo,  &c.  E.  E.  Co.,  44  wharf  in  the  ciostomary  manner,  with  due 
N.  Y.  505 ;  Pelton  v.  Rensselaer,  &e.  notice  to  the  consignee.  If  a  earner  lands 
E.  E.  Co.,  54  N.  Y.  214.  In  Pinney  v.  perishable  articles  upon  a  wharf  upon  an 
First  Division  St.  Paul,  &o.  R.  R.  Co.,  19  unsuitable  day,  without  reasonable  notice 
Minn.  261,  the  rule  was  stated  to  be  that,  to  the  consignee,  he  is  liable  for' the  dani- 
"  if  the  consignee  is  present  on  the  arrival  ■  ages  resulting.  McAndrews  v.  Whellpok, 
of  the  goods,  he  must  take  them-  without  52  N.  Y.  40. '  See  also,  upon  the  general 
unreasonable  delay.  But  if  he  is  not  proposition  in  the  text,  Rowland  e.  Miln, 
present,  ,but  lives  at  the  place  of  delivery,  2  Hilt.  (N.  Y.  C.  P.)  150.  The  <:arrie,r  i^ 
the  carrier  must  notify  him  of  the  arrival  .bound  to  provide  a  suitable  place  for  de- 
of  the  goods,  and  then  he  has  a  reasonable  livery,  and  to  provide  suitable  safeguards 
tim^to  take  and  remove  them."  See  also,  to  prevent  loss.  Sunderland  v.  .Westcott, 
adopting  the  same  rule,  B'nckley  v.  Great  40  How.  Pr.  (N.  Y.)  270  ;  Cleveland,  &e. 
■Western  R.  R.  Co.,  18  Mich.  121  ;  Cul-  R.  E.  Co.  v.  Sargent,  19  Ohio  St.  438  ;  ' 
breathe.  Phila.  &o.  E.  E.  Co,  3  Houst.  .Propeller  Mohawk,  8  Wall.  (U.  S.)  163  ; 
(Del.)  392;  Spragne  v.  N.  Y.  Central  Hill  v.  Humphreys,  5  W.  &  S.  (Penn.) 
E.  E.  Co.,  52  N.  Y.  637i     In  Mississippi  123  ;  Haslam  v.  Adams  Express  Co.,  6 
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these  requisites  are  complied  -with,  the  responsibility  of  the  carrier, 
as  such,  continues. 

Sec.  445.  Misdelivery,  Effect  of,  —  If  goods  are  niisdelivered  by 
a  carrier,  it  is  treated  as  a  conversion  of  the  goods  by  him.^  Thus, 
where  a  common  carrier,  where  the  circumstances  are  such  as  should 
put  him  upon  inquiry,  without  requiring  evidence  of  identity,  delivers 
to  a  stranger  goods  which  have  been  fraudulently  ordered  by  the 
latter  in'  the  name  of  a  fictitious  firm,  and  which  have  been  shipped 
in  compliance  with  the  order  directed  to  the  fictitious  firm,  he  is  lia- 
ble .to  the  consignor  for  tjieir  value.^  In  a  case  where  the  defendants 
received  goods  for  transportation,'  accompanied  by  a  manifest  contain- 
ing the  instructions :  "  Order  A.  B.,  &  Co.,  notify  G.,"  and  they  deliv- 
ered the  same  to  C,  without  the  order  of  A.  and  B.  who  were  the 
plaintiffs,  it  was  held  that  the  defendants  were  liable  for  the  loss  in- 
curred by  the  plaintiffs  by  such  delivery.  The  defendants  might 
perhaps  decline  to  receive  such  shipments,  but  after  they  receive 
them  they  must  obey  the  written  directions  of  the  consignor.* 

If, a  custom  as  to  the  place  and  manner  of  delivery  of  goods  to  a 
certain  person  has  been  established,  the  carrier  is  justified  in  pursu- 
ing that  method ;  but  if  he  deviates  therefrom,  and,  as  a  result,  the 
goods  are  lost,  he  is  liable  therefor.*  But  where  a  usage  as  to  deliver- 
ing goods  to'  a  particular  person  is  relied  on,  it  must  appear  that  the 
usage  is  strictly  observed;  and  if  an  order  of  the  consignee  is  relied 
upon,  delivery  under  the  order  can  only  be  effectual;  when  made 
according  to  its  terms.*  If  the  carrier,  when  bound  tO'  make  a  per- 
sonal delivery,  as  in  the  case  of  an  express  company,  tenders  or 
offers  to  make  delivery  to  the  consignee  at  a  proper  time  and  place 
for  delivery,  and  >the  consignee  declines,  for  a  cause  which  does  not 
involve  any  fault  on  the  carrier's  part,  to  accept  delivery,  the  carrier 
from  that  time  stands  only  in  the  relation  of  a  warehouseman.^ 

Bosw.  CS.  Y.)  235.    But  the  consignee  fio  E.  Co.,  108  N.  Y.  579  ;  Ela  v.  Ameri- 

may,  by  accepting  the  gooda  at  another  can  M.  U.  Exp.  Co,,  29  Wis.  611. 
Knd  different  place  from  that  to  which  they         *  So.  Express  Co.  v.  Everett,  37  Ga.  688. 
are  consigned,  diisoharge  the  carrier  from         «  Baldwin  ■».  Ain.   Exp.  Co.    23  111! 

liability.    Jewell  v.  Grand  Trunk  E.  Co.,  197;  I^aslani  v.  Adams  Exp.  Coo'6  Bosw" 

5S  N.  H.  84;  Parsonsi;.  Hardy,  14  Wend.  (N.  Y.)  285. 

(N.  Y.)  215.  «  Weed  ».   Barney,  45  N.  Y.  344  ;  6 

1  Claflin  V.  Boston,  &c.  R.  Co.,  7  Al-  Am.  E^p.  97.    Where  the  shipper  iakes 

r  ^R^Ti  ot^  '  '^'""  "■  ^'  ^'  ^-  ^-     *''"  ^^"  °''  ^^^'"8  ^  Ws  own  name  he 

I  60  JN.  Y.  28.  thereby  retains  title  in  himself,  and  the 

Price  V.  Oswego,  &o.  R.  Co.,  50  N.  Y.    carrier  cannot  rightfully  deliver  the  goods 

a  -iir  •  vi.       XT     ,        «  '"  *"y  °^^^^  P*'*""  8'=oept  on  his  order  or 

o  IJf'T^  \  Northern  Central  R.  Co.,  a  transfer  of  the  bill  of  ladini?.  Yonne  v. 
8  Phil.  (Penn.)  19  ;  Furman  v.  Un.  Paoi-    East  Ala.  R.  Co.,  80  Ala.  100 
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Sec.  446.  Delivery  to  right  person.  —  The  duty  of  the  carrier  is 
imperative  to  deliver  to  the  right  person,  and  no  amount  of  care 
will  excuse  him  for  delivering  to  the  wrong  person ;  ^  neither  fraud, 
imposition,  nor  mistake  will  excuse  him  from  liability  if  he  delivers 
to  the  wrong  person.^  If  he  does  not  know  the  consignee,  he 
should  I'equire  proof  of  his  identity,  which  he  may  do  when  his 
requirements  in  that  respect  are  not  unreasonable,  and  whether 
they  are  or  not  is  for  the  jury.*  In  some  of  the  States  it  is  held 
that  where  goods  are  delivered  t'o  an  impostor  who  has  ordered 
them  in  a  fictitious  name,  the  tompany  not  having  required  iden- 
tification, it  is  liable  to  the  consignors  therefor.*  Thus,  in  the 
Vermont  case  cited  supra,  in  an  action  brought  against  a  raUroad 
company  for  the  non-delivery  of  goods,  it  appeared  that  the  goods 
were  ordered  from  the  plaintiffs  by  C,  writing  under  the  false 
name  of  E.,  and  intending  to.  swindle  the  plaintiffs.  The  plain- 
tiffs addressed  the  goods  to  E.,  and  forwarded  them  by  defend- 


1  Sanquer  v.  London,  &c.  Ry.  Co.,  16 
C.^B.  163;  MoKean  v.  Melver,  L.  E.  6 
Exchq.  36;  Hengh  v.  London,  &e.  Ry.  Co., 
L.  R.  5  Exohq.  51  ;  Cork  Distilleries  Co. 
V.  Gt.  Southern,  &c.  By.  Co.,  5  Ir.  Rep. 
C.  L.  177  ;  Meyer  v.  Chicago,  &c.  R.  R. 
Co.,  24  Wis.  566;  Winslow  «.  Vt.  &c. 
B.  R.  Co.,  42  Vt.  700;  Stephenson- •». 
Hart,  4  Bing.  476 ;  Am.  Exp.  Co.  v. 
Stack,  29  Ind.  27;  Youl  v.  Harbottle, 
Peake,  68 ;  Brown  v.  Hodgson,  4  Taunt. 
189.  ' 

2  McEntee  v.  N.  J.  Steanihoat  Co.,  45 
N.  Y.  34.  If  the  goods  are  delivered  upon 
a  forged  oi'der,  the  carrier  is  liable  as  for  a 
conversion.  Hawkins  t».  Hoffman,  6  Hill 
(N.  Y.),  586  ;  Duff  v.  Budd,  3  B.  &  B. 
177 ;  Powell  v.  Myers,  26  Wend.  (N.  Y.) 
290 ;  Guillaume  v.  Packet  Co.,  42  N.  Y. 
212  ;  Devereaux  v.  Barclay,  2  B.  &  Aid. 
702.  See  also  Southern  Express  Co.  v. 
Crook,  44  Ala.  468  ;  4  Am.  Rep.  140  ; 
Stephenson  v.  Hart,  4  Bing.  476;  Chapman 

B.  New  Orleans,  &c.  R.  R.  Co.,  21  La. 
An.  224  ;  Ten  Eyckw.  Harris,  47  111.  288; 
McKean  v.  McIver,  L.  R.  6  Exch.  36 ; 
Meyer  u.  Chicago,  &c.  R.  B.  Co.,  24  Wis. 
566 ;  1  Am.  Rep.  207  ;  Jones  v.  Earl,  37 
Cal.  630  ;  The- Ben  Adams,  2  Ben.  (U^S. 

C.  C.)  445 ;  Jeffersonville  B.  B.  Co.  v. 
White,  6  Bush  (Ky.),  251;  Dunlap  v. 
Hunting,  2  Den.  (N.  Y.)643  ;  Carroll ». 
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Mix,  57  Barb.  (IS.  Y.)  215  ;  Rob^srts  v. 
Riley,  15  La.  An.  103 ;  Burrell  v.  North, 
2  C.  &  K.  680  ;  Bradley  v.  Waterhouse,  3 
C.  &  P.  318  ;  Packard  v.  Gctman,  4  Wend. 
(N.  Y. )  615  ;  Michigan  Central  R.  B.  Co. 
V.  Day,  20  lU.  375;  Ballw.  Liney,  48  N.  Y.  .^ 
6  ;  Wilson  v.  Vermont  Central  E.  R.  Co., 
42  Vt.  200  ;  1  Am.  Bep.  365 ;  American 
Merchants'  Express  Co.  v.  Milk,  73  111. 
224 ;  Dufour  v.  Murphy^  37  Miss.  577 ; 
Willardu.  Bridge,  41  Barb.  {N.  Y.)  361  ; 
Dndley  v.  Hawley,  40  Barb.  (N.  Y.)  397  ; 
Dean  v.  Vacoaro,  2  Head  (Tenn. ),  485 ; 
Guillaume,  v.  Hamburgh  Co.,  42  Vt.  212; 
Hempstead  v.  New  York  Central  R.  R. 
Co.,  28  Barb.  (N.  Y.)  485  ;  Rogers  i>. 
Weir,  34  N.  Y.  463  ;  Ostrander  b.  Brown, 
15  Johns.  (N.  Y,)  40  ;  Tnttle  r.  Gladding, 
2  E.  D.  S.  (N.  Y.  C.  P.)  157. 

»  Watt  V.  Porter,  2  Mas.  (U.  S.)  77  ; 
Sargent  v.  Gile,  8  N.  H.  325  ;  Leighton 
V.  Shapley,  8  N.  H.  359  ;  Dent  v.  Chiles, 
5  S.  &  P.  (Ala.)  383  ;  Duffu  Budd,  wnt&; 
Am.  Exp.  Co.  0.  Fletcher,  25  Ind.  492  ; 
So.  Exp.  Co.  V.  Van  Meter,  17  Fla.  783  ; 
35  Atn.  Rep.  107 ;  Am.  Exp.  Co.  o. 
Stack,  29  Ind.  27.  The  fact  that  the 
goods  are  delivered  on  a  forged  order  is  no 
defence.  Gosling  v.  Higgins,  1  Camp, 
451  ;  Lubbock  v.  Inglis,  1  Stark.  104. 

*  Winslow  V.  Vt.  &c.  B.  R,  Co.,  42 
Vt.  700. 
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ants'  road.  C.  awaited  their  arrival,  and  claimed  them  under  the 
name  of  E.,  which  name  he  assumed  for  the  purpose  of  getting 
them ;  and  the  defendants  delivered  them  without  requiring  iden- 
tification, or  taking  any  other  precaution  to  make  sure  that  the 
person  receiving  them  was  E.  It  was  held  that  they  were  liable 
for  a  misdelivery.  They  were  chargeable  with  negligence.  They 
should  have  required  the  claitnant  to  identify  himself  as  E.,  and  on 
his  failure  to  do  so,  should  have  held  the  goods  for  the  consignors. 
The  fact  that  the  plaintiffs  had  been  led  by  fraud  to  address  the 
goods  in  a  fictitious  name  did  not  operate  to  mislead  the  company, 
nor  was  the  error  in  the  name  any  reason  why  they  should  have 
delivered  the  goods  without  inquiry  as  to  the  identity  of  the  person 
claiming  them  with  the  one  named  in  the  address.  "  What,"  say 
the  court,  "  should  be  the  effect  upon  the  measure  of  the  defendants' 
responsibility,  of  the  plaintiff's  error  in  directing  the  goods  to  a 
fictitious  address  ?  This  might  be  an  important  question  if  the 
error  had  misled  the  defendants,  and  occasioned  them  to  deliver 
the  goods  to  the  wrong  party  after  they  had  used  that  care  and 
precaution  which  would  be  reasonable  in  such  matters.  But  this 
error  in  the  direction  could  not  excuse  the  defendants  from  the 
exercise  of  at  least  ordinary  care  in  the  delivery  of  the  propeity. 
They  did  not  exercise  such  care.  ,  They  were  guilty  of  actual  negli- 
gence. They  delivered  the  goods  to  an  employ^  of  a  truckman 
upon  his  mere  statement  that  Eoberts  sent  for  them ;  any  other 
man  in  Boston  could  have  obtained  then;i  just  as  easily.  The  swin- 
dler, Collins,  was  not  known  as  Eoberts,  and  if  he  had  been  required 
to  identify  himself  as  Eoberts,  might  never  have  attempted  it ;  and 
if  he  had,  it  would  have  been  likely  to  have  led  to  the  detection  of 
the  fraud."  Where  the  goods  are  actually  delivered  to  the  person 
who  ordered  them,  the  carrier  is  not  excused  if  the  goods  were 
shipped  in  a  fictitious  name,  and  the  person  to  whom  they  were 
delivered  was  not  known  by  that  name,  and  no  reasonable  inquiries 
were  instituted  by  the  carrier  to  ascertain  the  identity  of  the  con- 
signee as  the  person  to  whom  they  were  addressed.  The  reason  for 
this  rule  is  that  the  carrier  must  use  reasonable  diligence  in  deliver- 
ing the  goods  to  the  party  to  whoin  they  are  addressed,  and  if  they 
are  professedly  addressed  in  a  fictitious  name,  this  circumstance  of 
itself  puts  the  carrier  upon  inquiry,  and  calls  for  the  exercise  by 
him  of  increased  vigilance  in  ascertaining  whether  a  person  known 
by  a  different  name  is  in  fact  entitled  to  them ;  because  as  stated  in 
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the  Vermont  case'  Kefore  referred  to,  such  inquiry  and  vigilaiaee 
would  be  calculated  to  discover  the  fraud,  if  any ;  and  if  in  fact 
there  was  no  fraud,  the  parties  cannot  complain  of  any  delay  or 
inconvenience  which  their  own  act&  have  occasioned.^  Not  Only  is 
the  carrier  bound  to  deliver  the  goods  to  the  consignee'  or  owner, 
bat;  lie  is  also  bound  to  deliver  them  at  the  place  to  which  they  are 
shipped  J  and  if  upon  the  faith  of  a  forged  order,  he  delivers  them 
to  a  perstm  other  than  the  owner,  at  (mother  place,  although  to  a 
person  of  the  sam^  •m/me,  he  is  liable  for  the  goods.^ 

The  liability  of  tb^  easirier  as  to  delivery  depends  upon  the  ques- 
tion whether  or  not,  in-  mssldng  the  delivery  to  the  wrong  person,  he 
acted  with  a  proper  degree  of  oaae  and  prudence  in  asc'ertairiing  the 
right  of  the  person  to  whom  the  delivery  was  made,  to  have  the 
goods,  or  was  in  that  respect  guil^  of  negligence;  and  there  is  a 
class  of  cases  in  England,  and  in  som%  of  the  States-  of  this  coun- 
try, where  a  rule  apparently  contra:ry  to  that  adopted  in  the  eases 
already  cited  is  held.^  In  some  cases  where  the  goads  are  sent  to 
a  person  addressed  in  a  fictitious  na,me;  and  they  are  delivered  to 
a  person  known  to  the  carrier,  who  represents  himself  as  the  agent 
of  such  person,  it  is  held  that,  inasmuch  as  they  are  delivered  to 
the  person  for  'i*hom  they  were  intended,  the  carrier  is  not  liable.* 
If  the  goods  are  ordered  in  a  fibtitious  name,  with  an  intent  to 
defraud,  and  are  directed  to  be  sent  to  the  address  given  at  a  eer- 
tain  street  and  number,  and  the  goods  are  so  sent,  and  the  car- 
rier takes  such  steps  as  he  is  required  to  take  to  deliver  them  there, 

1  Price  V.  Oswego  &  Syracuse  E.  E.  the  money  to  the  person  who  sent  the 
Co.,  50  N.  Y.  213.  despatch  to  the  plaintiff,   who  was  not 

2  Houston,  &c.  E.  E.  Co.  v.  Adams,  49  known  to  the  company's  agent,  or  identi- 
Tex.  748  ;  30  Am.  Eep.  116.  fied  as  a  person  whose  name  was  Max 

8  In  Western  Union  Telegraph  Co.  v.  Eeis,  and  who,  in  fact,  was  an '  impostof, 

Meyer,  61  Ala.   158,  38  AAi.  Eep.  1,  an  and   not    the    plaintiff  |s  nephew.      The 

impostor  at  Cincinnati  sent  a  despatch  to  plaintiff  had' judgment  in  the  court  below, 

Joseph  Meyer,   the  plaintiff,   at    Selma,  but  upon  appeal  the  judgment  was  set 

Alabama,  in  the  name  of  Max  Eels,  re-  aside  upon  the  grotitad  that,  as  there  were 

questing  the  plaintiff  to  send  him  a  tele-  no  suspicious  circumBtances  to  put  the  ^ 

graphic  money-order  for  forty  dollars,  im-  company  upon  further  inquiry  as  to  the 

mediately.      The    plaintiff   received    the  identity  of  the  impostor,   the  company 

despatch,  and,  supposing  it  to  be  from  his  could  not  be  charged  with  negligence  in 

nephew  of  that  name,  who  web'  then  on  that  reSpect,  and  therefore  were  not  liable 

his  way  from  New  Yprk  to  Selma,  paid  for  the  money.     But  cowfra,  see  Elwood 

the  money  to  the  defendants,  and  received  v.  Western  Union  Tel.  Co,,  45  N.  Y.  549; 

from  them  a  receipt  as  follows  :  "Received  Norwalk    Bank  v.   Adam*  Exp.   Co.,   4 

from  Joseph  Meyer  forty  dollars  to  be  paid  Blatfthf.  (U.  S.  C.  C.)  455. 
to  Max  Eeis  at  Cincinnati,   Ohio."    On         <  Dunbar  f>.  Boston  &  Providence  E.  B. 

the  same  day  the  defendant  handed  over  Co.,  110  Mass.  26. 
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he  xiannot  be  held  chargeable  as  for  a  misdelivery,  although  there 
is  no  such  person  or  firm  doing  business  at  that  plaoe.^  But  if  the 
carrier  delivers  at  the  place  indicated,  or  does  what  is  equivalent 
to  a  delivery,  he  does  all  that  he  is  bound  to  do.  He  obeys  the 
sender's  orders,  and  is  guilty  of  no  wrong.  To  make  him  liable,  there 
must  be  some  fault.  It  is  a  question  of  fact  whether  there  has  been 
any  such  negligence  as  makes  him  liable  for  the  conversion  of  the 
goods ;  and  where  he  has  carried  out  the  directions  of  the  sender, 
the  mere  fact  that  he  has  delivered  them  to  some  person  to  whom 
the  sender  did  not  intend  delivery  to  be  made  is  not  sufficient  to 
support  the  allegation  that  he  has  converted  them.^ 

It  is  important,  in  the  decision  of  questions  of  this  character,  to 
ascertain  whether,  at  the  time  of  the  alleged  misdelivery,  the  defend- 
ant occupied  the  relation  of  carrier,  or  only  that  of  a  warehouse- 
man to  the  goods ;  because,  as  is  said  in  some  of  the  cases,  the 
carrier,  as  such,  is  under  the  same  obligation  or  duty  to  deliver  the 
goods  safely  that  he  is  to  carry  them.^  It  delivers  property  at  its 
peril,  and  must  take  care  that  it  is  delivered  to  the  right  party; 
for  if  the  delivery  is  to  the  wrong  person,  either  by  an  innocent 
mistake  or  through  the  fraud  of  third  persons,  as  upon  a  forged 
order,  it  will  be  responsible,  and  the  wrongful  delivery  will  be 
treated  as  a  conversion.*  But  if  it  holds  the  goods  only  as  a  ware- 
houseman, the  authorities  are  all  agreed  that  it  is  only  responsible 
where  it  fails  to  act  with  ordinary  care  and  prudence  in  reference 
to  the  keeping  or  delivery  of  the  goods.^  When  this  condition 
exists,  the  consignor,  in  order  to  charge  the  carrier  with  liability 
for  the  loss  of  the  goods,  must  show  that  he  has  acted  negligently 
in  respect  to  the  matter  producing  the  loss  ;  or  perhaps  it  should 
be  said  that  the  carrier  may  show,  to  protect  himself  from  liability, 
that  his  relation  to  the  goods  as  carrier  had  ceased,  and  that  the 
loss  ensued  without  his  fault  or  negligence.^  Whether  a  carrier 
who  is  bound  to  make  a  personal  delivery  has  made  reasonable  in- 
quiry to  find  the  consignee,  so  that  his  liability  as  a  carrier  has 
ceased,  depends  upon  the  circumstances  of  each  case  ;  and  in  deter- 

»  McKean  v.  Mclver,  L.  R.  6  Exch.  86.         «  Neal  v.  Wilmington  R.  Co.,  8  Jones 
J  Heugh  V.  London,  &c.  Ry.  Co.,  L.  R.     (N.  C.)  L.  482  ;    Fenner  v.  Buffalo,  &c. 

^t-  ^°.-        -.r     o    ^  ^  ^'  °°-'  *^  ^-  ■^'-  605  ;  risk  V.  Newton,  1 

»  Winsloviri.,Vt.,&o.R.Co.,42Vt.700.  Den.   (N.  Y.)  45;  Weed  v.  Baruey    45 

*  McEntee  v.  Steamboat  Co.,  45  N.  N.  Y.  844;  6  Am.  Rep.  97  ;  Kreme'r  v. 

?*•  Southern   Exp.   Co.,   6   Coldw.    (Tenn  ) 

6  Witbeck  ».  Holland,  45  N.  Y.  18.  856;  Hudson  v.  Baxendale,  2 H.  &N. 575. 
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mining  this  question  it  is  competent  to  show  whether  or  not  the 
consignee  was  well  known  at  the  place  to  which  the  goods  were 
consigned.^ 

Sec.  447.  what  conatitute'B  a  delivery.  —  The  company  cannot 
claim  that  it  has  delivered  the  goods  simply  because  the  consignee 
is  present  to  see  them  unloaded,  or  even  assists  in  tinloading  them. 
It  is  bound  to  deliver  them  at  a  safe  and  convenient  place,  and 
there  can  be  no  determination  of  its  liability  as  a  carrier  -until  it-, 
has  done  so.  Thus,  in  an  English  case,^  the'  consignee's  servants 
were  present,  and  assisted  the  company's  servants  in  unloading 
some  cattle  consigned  to  the  plaintiff.  The  cattle  were  unloaded 
at'  a  siding  where  only  one  truck  could  be  unloaded  at  a  time. 
There  wa^  no  yard  to  receive^  the  cattle,  and  those  which  came  out 
of  the  first  truck  had  to  stand  in  the  station-yard  while  the  other? 
were  being  unloaded.  While  this  was  being  done,  some  of  them 
strayed  upon  the  track  and  were  killed  by  a  passing  engine  ;  and  it 
was  held  that  there  was  no  delivery  of  the  cattle,  because  they  had 
not  been  delivered  in  a  safe  and  convenient  place.  If,  however, 
cattle  are  taken  out  of  the  carSj  and  either  the  consignee  or  his 
servant  is  present  to  take  possession  df  them,  and  they  place  them 
in  a  yard,  although  upon  the  company's  premises,  the  liability  of 
the  company  is  at  an  end,  and  if  they  are  afterwards  injured  with- 
out the  fault  of  the  defendant,  the  loss  falls  upon  the  consignee.^ 
If  the  consignee  refuses  to  accept  the  goods,*  the  company  becomes 
a  mere  involuntary  bailee  thereof,  and  should  retain  them  for  a 
reasonable  time.  It  seems  that  upon  such  refusal  the  company 
has  no  right  to  return  the  goods  at  once  to  the  consignor.*  They 
should  retain  the  goods  if  they  have  convenienc^es  for  so  doing,  and 
await  advice  from  the  consignor.  ^ 

Sec.  448.  Delivery  must  be  made  'within  reasonable  time.  — 
When  goods  are  received  for  carriage  without  any  special  contract 
as  to  the  time  of  delivery,  they  must  be  delivered  within  a  reason- 
able time.^  This  common-law  obligation  may,  however,  be  super- 
seded by  a  special  contract  to  deliver  within  a  certain  time,  and 

1  Witbeck  v.  Holland,  45  N.  Y.  13.  ^  Cranch  v.  Great  WeBtem  Ey.  Co.,  3 

"  Booth  V.  North-Eastem  Ey.  Co..  L.  Ri     H.  &  N.  183. 

2  Exohq.  173.  •  Raphael  v'.  Pickford,  5  M.  &.  G.  558; 

'  Shepherd «.  Bristol,  &c.Ey.  Co.,  L.E.    Donahoe  ■».    London,    &c.    Ky.   Co.,   15 

3  Exohq.  189.  "W.  R.  792.  ' 

*  Heugh  V.  London,  &c.  By.  Co.,  L.  B. 
5  Ezchq.  51. 
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when  such  a  contract  is  entered  into,  nothing  will  excuse  the  com- 
pany's failure  therefrom.^  So,  too,  the  company  may  by  special 
contract  supersede  its  common-law  liability  to  deliver  withifi  a 
reasonable  time,  —  as,  where  it  provides  that  it  shall  not  be  held 
responsible  for  delivery  within  "any  certain  or  definite  time."* 
The  question  as  to  what  is  ,a  reasonable  time  depends  upon  the 
circumstances  of  each  case,  and  i?  for  the  jury.8  As  to  what  is  the 
usual  time  for  transit  and  delivery  the  pourts  )vill  take  judicial 
notice ;  but  while  the  .ordinary  time  for  delivery  is  prima  facie, 
it  is  not  necessarily,  equivalent  to  a  reasonable  time*  Delay  occa- 
sioned by  the  act  of  God,  —  as,  by  a  freshet  sweeping  away  a  portion 
of  its  tracJi,^  or  a  snow-storm'  which  blocks  up  the  road  and  renders 
a  passage  over  it  impossible,  without  extraordinary  efforts  and  ex- 
pense, will  excuse  delay .^  So,  too,  if  a  railway  company  is  well 
equipped  for  its  ordinary  business,  it  cannot  be  held  responsible  for , 
a  delay  occasioned  by  an  extraordinary  influx  of  business  which  it 
had  no  reason  to  anticipate,  and  for  which  i*  has  had  no  oppor- 
tunity to  prepare.^  If  the  goods,  in  acQprdance  with  a  general 
usage,  or  the  directions  of  either  the  consignor  or  consignee,  are  re- 
tained in  the  company's  warehouse,  it  ceases  to  be  liable  as  a  carrier 
•therefor;*  and  the  same  is  true  where  goods  are  received  to  await 
future  orders.*  It  is  not  treated  as  a  gratuitous  bailee  because  it 
has  the  right  to  charge  for  storage  after  the  lapse  of  a  reasonable 
time,  and  until  the  lapse  of  such  time  the  compensation  for  carriage 
is  treated  as  including  the  Qxpense  of  stora.ge-'^''  A  warehouseman  is 
not  an  insurer  of  goods  in  his  custody,  but  is  only  liable  for  negli- 
gence in  respect  to  their  custody.  He  is  only  bound  to  use  such 
care  as  a  reasonably  prudent  man  would  use  in  respect  to  the  goods 
in  question.ii     Consequently,  if  the  goods  are  destroyed  by  an  acci- 

1  Donahoe  v.  London,   &c.  Ey.  Co.,         '  Wallace  v.  Great  Southern,  &c.  Ky. 

ante;  Pickford  w.  GrandJunctiqn  Ry.  Co.,  Co.,  17  W.  E.  464:  Angell  on  Carriers, 

12  M.  &  W.  766.  252. 

?  Hughes  V.  Great  'Westem  Ky.  Co.,  14         »  Garslde  v.  Trent  Nav.  Co.,  4  T.  E. 

C;  B.  637.  581 1  In  re  Webb,  8  Taunt.  448. 

»  Wren  ».  London,  &c.  Ey.  Co.,  1  L.  T.         »  Cairns  v.  Robins,  8  M.  &  W.  268; 

N.  s.  5;  Hales  v.  London,  &c.  Ey.  Co.,  4  Chapman  v.  Great  Western  Ey.'  Co.,  28 

B.  &  S.  66.  W.  E.  566. 

*  Great  Northern  Ey.  Co.  v.  Taylor,        w  White  v.  Humphrey,  11  Q,  B.  43; 

L.  R.  1  C.  P.  385.  Cairns  v.  Eobins,  amte. 

?  Lipford  V.  Cljarlotte  E.  E.   Co.,  7        "  Searle  v.  Laverick,  L.  R.  9  Q.  B.  122; 

Eich.  (8.  C.)  409.  Harris  v.  Great  Westem  Ey.  Co.,  45  L.  J. 

»  Great  Northern  Ey.  Co.  v.  Taylor,  Q.  B.  189;  Giblip  ».  MoMellin,  L.  R.  2 

tmte.  p.  c.   317. 


SEC.  450.]  LOSS  BY  PJBB.  1917 

dental  fire,^  or  are  injured  or  destroyed  by  rats  ^  or  stolen,^  or  are 
injured  or  destroyed  by  any  casualty  without  his  fault,  he  cannot  be 
held  responsible  therefor.*  But  according  to  the  case  last  cited,  the 
burden  is  upon  him  tO  show  that  he  was  not  at  fault. 

Sec.  449.  Evidence  of  upn-deUvery. — It  is  sufficient,  in  an  action 
against  a  carrier  for  non-delivery,  to  show  that  the  goods  never 
reached  the  consignee;^  and  whether  the  circumstances  amount  to  a 
delivery  in  a  ^iven  case  is  wholly  a  question  for  the  jury.®  In  case 
of  a  partial  delivery,  evidence  that  the  weight  or  amount  of  goods 
delivered  to  the  consignee  is  less  than  the  weight  or  amount  deliv- 
ered to  the  carrier  is  prima  fkcm  sufficient  to  charge  the  latter  for 
the  deficiency,  or  to  compel  him  to  show  that  it  did  not  arise  from 
his  negligence.^  So  proof  that  goods  were  in  a  ^proper  condition 
when  delivered  to  the  carrier,  but  were  damaged  when  delivered  by 
the  latter  to  the  consignee,  is  sufficient  to  charge  the  carrier  with  the 
damage.*  But  the  company  may  rebut  the  presumption  arising  from 
such  proof  by  showing  that  the  loss  arose  from  some  one  of  the 
excepted  perils,  or  that  they  are  exempted  from  liability,  under  the 
terms  of  the  contract. 

It  is  sufficient  to  show  that  the  effect  of  an  act  of  N'ature  could 
not  have  been  prevented  by  any  amount  of  foresight,  pains,  and 
care  reasonably  to  be  required  of  the  carrier.^  But  the  carrier  is 
bound  as  against  all  perils  to  do  his  utmost  to  protect  the  goods 
from  loss  or  damage ;  and  if  an  uncoimmon  or  unexpected  danger 
arises,  he  must  use  efforts  proportioned  to  the  emergency  to  ward  it 
off.i"  If  he  fails  to  do  so,  he,  remains  liable  although  the  so-called 
act  of  God  may  have  been  the  immediate  cause  of  the  mischief.  If 
the  imniediate  cause  is  the  act  of  man  although  not  amounting  to 
negligence,  it  wUl  not  be  an  excuse  for  injury  to  goods,  notwith- 
standing the  elementary  forces  of  Nature  may  have  contributed.*^ 

Sec.  450.  Loss  by  Fire,  Theft,  etc.  — A  common  carrier  is  respon- 
sible for  all  losses,  howsoever  caused,  whether  from  fire,  theft,  or  rob- 
bery, eitcept  where  the  fire  results  from  lightning  or  the  robbery  is 

1  Garside  v.  Trent  Nav.  Co.,  4  T.  E.  581.         ^  Higginbotham  ».  Gi'ekt  NortJieWi  Ey. 

2  Cailiff ».  Danyers,  Peake,  114  Co.,  10  W.  E.  358. 

»  Finucane  ii.  Small,  1  Esp.  315.  »  Nugent  v.  Smith;  1  C.  P.  D.  423. 

*  Maekenzie  v.  Cox,  9  C.  &  P."  632.  i"  Leek  v.  Maestaer,  1  Camp.  138. 

«  Griffiths  V.  Lee,  1  C.  &  P.  110  ;   Gil-  "  Oakley  v.   Portsnxonth,  &c.    Packet 

bart  V.  Dale,  6  Ad.  &  El.  647  ;  Evans  v.  Co.,  11  Exchc[.  618.    The  burdea  is  on  the 

Bristol,  &o.  Ry.  Co.,  10  W.  R.  359.  plaintiff  to  prove  non-delivery.     Roberts 

6  Quiggin  V.  Dunn,  1  M.  &  W,  174.  v.  Chittenden,  88  IS.  Y.  33. 

'  Hawkes  v.  Smith,  C.  &  M-  72. 
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by  the  king's  enemies.  This  is  an  elementary  principle,  but  it  is 
not  usually  now  applied  in  view  of  the  universal  custom  of  carriers 
to  limit  their  liability  by  contract.^ 

Sec.  451.  Misconduct  of  a  third  Person. — If  the  loss  is  occasioned 
by  the  misconduct  of  a  third  person,  and  not  through  any  fault  or 
neglect  on  the  part  of  the  company,  the  latter  are  responsible  to  the 
own'er,  as  they  have  a  remedy  over  against  the  offending  party.^ 
But  if  the  misconduct  of  the  third  person  is  caused  by  the  orders 
of  the  owner  of  the  goods,  the  company  wiU  not,  of  course,  be 
responsible.* 

The  rule  as  to  exemption  from  liability  from  the  inherent  nature 
of  the  thing  carried  has  thus  been  stated  and  illustrated :  A  horse 
slips  or  falls,  or  kicks  or  plunges,  or  in  some  way  hurts  itself.  If  it 
does  so  from  no  cause  other  than  its  own  inherent  propensities,  its 
"  proper  vice,"  —  that  is  to  say,  from  fright  or  temper,  or  struggling 
to  keep  its  legs,  —  the  company  are  not  liable.  But  if  it  so  hurts  itself 
from  any  act  of  negligence  of  the  company,  or  from  any  misfortune 
happening  to  the  train,  though  not  through  any  negligence  of  the 
company, — as  for  instance,  from  the  horse-box  leaving  the  line  owing 
to  some  obstruction  maliciously  put  on  it,  —  then  the  company  as 
insurers  would  be  liable.  If  perishable  articles  are  injured  through 
their  own  weight  and  the  inevitable  shaking  of  the  carriage,  they 
are  injured  through  their  own  intrinsic  qualities.  If  through  pres- 
sure of  other  goods  carried  with  them  or  by  an  extraordinary  shock  or 
shaking,  whether  through  negligence  or  not,  the  company  are  liable.* 

The  company  are  not  liable  for  injury  or  loss  caused  by  the  negli- 
gence of  the  owner  or  his  servant,  —  as,  where  a  man  is  sent  in  charge 
of  cattle,  and  they  are  killed  by  reason  of  his  negligence.^  If  by 
the  course  of  dealing  the  owner  of  the  goods  supplies  the  means  of 
delivery,  and  these  means  fail  without  the  fault  of  the  carrier,  the 
lattei?  is  exonerated, — as,  where  a  pipe  of  wine  was  broken  in  delivery 
by  the  giving  way  of  a  skid  supplied  by  the  owner.^  Ordinarily,  a 
company  would  not  be  liable  for  leakage  of  casks,  if  the  leakage 
arises  from  an  inherent  defect  in  the  cask,  or  from  the  manner  in 
which  the  bung-hole  was  stopped ;  ^  but  if  during  the  journey  the 

1  Forward  v.  Pittard,  1 T.  E.  27  ;  Hyde  *  Kendall  v.  London,  &c.  Ey.  Co., 
V.  Trent,  &o.  Nav.  Co.,  5  T.  K.  389.  L.  R.  7  Ex.  373;  Nugent  v.  Smith,  ante. 

"  Trent  Nav.  Co.  v.  Ward,  8  Esp.  130.         °  Rooth    v.    North-Eastem    Ey.   Co., 
*  Butterworth  v.  Brownlow,  34  L.  J.    L.  B.  2  Ex.  178.  ' 

C.  P.  267.  «  Nurrell  v.  Larkin,  1  L.  J.  C.  P.  2. 

1  Hudson  V.  Baxendale,  6  W.  E.  83. 


SEC.  452.]  FRAUD  BY  THE  CUSTOMER.  1919 

cask  is  perceived  to  be  leaking,  and  the  company's  servants  take  no 
steps  to  prevent  the  leakage,  the  company  would  be  liable.^ 

If  goods  are  improperly  packed,  and  the  company  receives  them 
only  on  the  express  condition  that  they  are  not  to  be  responsible  for 
improper  packing,  they  will  not  be  liable  for  an-  injury  the  goods 
may  suffer  through  not  being  properly  packed.^  And  apart  from 
any  such  condition,  if  the  packing  or  securing  is  that  usually  adopted 
for  goods  of  a  like  nature,  and  the  company  is  led  by  the  consignor 
to  suppose  that  it  is  sufficient  in  the  particular  case,  they  will  not 
be  liable  if  it  proves  insufficient,  and  injury  or  loss  thereby  results.^ 
But  inasmuch  as  a  company  may  refuse  to  receive  improperly 
packed  goods,  or  receive  them  only  subject  to  conditions  qualifying 
their  'liability,  if  they  receive  them  without  such  qualification,  and 
the  defect  is  visible,'  they  become  liable  if  the  goods  are  damaged, 
although  partly  through  the  packing,  and  the  defective  packing 
only  goes  in  reduction  of  damages.*  Carrying  in  a  manifestly  unsafe 
condition  is  carrying  without  due  care.  And  where  a  dog  was  de- 
livered to  a  carrier,  fastened  only  by  a  string,  which  was  not  suffi- 
cient to  secure  it,' he  was  held  liable  for  its  loss  because  he  had  the 
means  of  seeing  that  fihe  dog  was  not  sufficiently  seicured.^ 

In  no  case  will  the  misconduct  of  a  third  party,  whereby  the 
carrier  is  induced  to  deliver  the  goods  to  the  wrong  person,  afford 
any  excuse  for  the  carrier's  error.  He  assumes  to  insure  against  all 
losses,  including  those  from  robbery,  theft,  or  fraud.^ 

^EO.  452.  Fraud  by  the  Customer.  —  A  company  will  not  be  liable 
for  loss  caused  by  the  fraud  of  the  customer ;  as  where  he  does  any- 
thing to  disguise  the  nature  of  the  goods,^  or  to  lull  the  vigilance  of 

1  Beck  V.  Evans,  16  East,  244;  Cox  v.  v.  Van  Meter,  17  Fla.  783;  Viner  v.  N.  Y. 
London,  &c.  Ry.  Co.,  3  F.  &  F.  77.  Steamship  Co.,  50  N.  Y.  23  ;  Edmunds  v. 

2  Barbour  v.  Southeastern  Ry.  Co.,  84  Merchants'  Disp.  Co.,  135  Mass.  233  ;  16 
L.  T.  N.  s.  67.  Am.    &  Eng.   R.   Cas.   250  ;    Conger   v. 

8  Richardson  ».  Northeastern  Ey.  Co.,  Chicago,  &c.  R.  Co.,  24  Wis.  157  ;  1  Am. 

L.  R.  7  C.  P.  74.                             ,  Rep.  164';  Chicago,  &c.  R.  Co.  v.  Bovine, 

*  Higginbotham  v.  Great  Northern  Ey.  61  Mis-s.  288  ;  18  Am.  &  Eng.  R.  Cas. 

Co.,  10  W.  R.  358.  644. 

6  Stuart  V.   Crawley,   2    Start.    323;  '  Walker  ».  Jackson,  10  M.  &  W.  16. 

Richardson  v.  Northeastern  Ey.  Co.,   L.  Thns,  in  a  very  early  case,  the  consignor 

R.  7  C.  P.  74.  attempted  to  hold  the  earner  liable  for  the 

"  GuillaUme  v.  Gen.  Transp.  Co.,  100  loss  of  money  which  he  had  shipped  con- 

N.  y.  491 ;   Devereux  v.  Barclay,  2  B.  &  cealed  in  a  bag  of  hay  in  order  to  avoid  the 

Aid.  702;   Winslow  v.  Vermont,  &c.  E.  extra  charges  always  made  for  the  carriage 

Co.,  42  Vt.  700;  Meyer  v.  Chicago,  &c.  R.  of  valuables.     Lord  Mansfield  held  that 

Co.,  24  Wis.  566;  Guillaume  v.   Packet  the  carrier  was  not  liable,  that  the  contract 

Co.,  42  N.  y.  12;  Soutliern  Express  Co.  of  carriage  was  vitiated  and  annulled  by 
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the  company  by  treating  a  yaluaMe  parcel  as  of  no  or  only  ordinary 
value,^  so  as  to  prevent  it  from  taking  any  particular  care  of  it, 
and  yet  not  so  completely  concealing  its  nature  as  to  prevent  it 
from  being  selected  for  depredation  by  a  dishonest  servant,  and  the 
loss  is  the  consequence  of  the  means  the  customer  has  adopted  ^  for 
the  holding  out  by  the  consignor  as  an  ordinary  risk  what  is  in 
reality  an  extraordinary  risk,  and  thus  inducing  the  company  to 
accept  it  as  an  ordinaTy  dsk,  is  a  legal  fraud.^ 

If  the  coilsi^or  has  induced  the  company's  agents  to  depart  from 
their  usual  course  of  dealing,  and  to  receive  goods  on  terms  and  under 
circumstances  different  from  those  under  which  the  consignor  knew 
they  were  -authorized  to  receive  them,  the  company  will  not  be  lia- 
ble.* Where  a  company  claim  to  be  exempt  from  liability  for  fraud 
by  reason  of  their  special  contraOt  with  the  consignor  or  owner,  it 
must  be  shown  that  the  contract  is  in  writing,  and  just  and  reason- 
able in  its  terms,  and  that  the  loss  or  injury  is  within  the  terms  of 
,  the  exemption.  A  contract  with  a  company  is  to  be  construed  most 
strongly  against  the  company,  as  the  maker  of  it.^. 

Where  the  delivery  of  the  goods  to  the  consignee  is  secured  by 
fraud  on  his  part,  or  by  a  promise  to  pay  on  delivery,  the  lien  of  the 
carrier  for  the  freight  due  is  not  lost,  notwithstanding  his  voluntary 
surrender  of  the  goods  when  made  under  such  circumstances.^ 

the  consignor's  fraud.     Gibbon  v.  Paign-  9  H.  L.  C.,656  ;  Edwards  v.  Sherratt,  1 

ton,  4  Burr.  2298.  East,  604;  Harris  v.  Gt.  Western  Ky.  Co., 

1  Sleat  v.  Fagg,  5  B.  &  Aid.  342.  45  L.  J.  Q.  B.  737. 

2  Bradley  v.  Waterliouse,  M.  &  M.  154.         In  the  case  of  Herrick  ».  Gallagher,  60 
8  Batson  v.  Donovan,  4  B.  &  Aid.  37.  Barb.  (N.  Y.)  56«,  after  an  express  pack- 

This  principle  has  been  iifiartned  in  a  large  age  marked  C.  0.  D.  had  been  carried  by 

number  of  cases.     See  Crouch  ».  London,  the  company  and  delivered  to  the  consignee 

&c.  Ey.  Co.,  14  C.  B.  255  ;  78  E.  C.  L.  from  whom  the  charges  had  been  collected, 

255;  PhillipsD.  Earle,  8Pick.  (Mass.)  182;  it  was  discovered  that  the  package  was 

The  Ionic,  8  Blatohf.  (V.  S.)538;  Chicago,  worthless,  and  the  whole  affair  a  scheme 

&c.   R.   Co.   V.   Thompson,   19    HI.   578;  to  defraud  the  consignee.     On  being  in- 

Chicago,  &c.  R.  Co.  v.  Shea,  66  111.  471  ;  formed  of  the  circumstance  the  express 

Southern  Express  Co.  v.  Everett,  37  Ga.  agent  returned  to  the  consignee  the  money 

688  ;   Houston,  &e.  K.  Co.  v.  Burke,  55  paid  by  him  instead  of  forwarding  it  to  the 

Tex.  323  ;  Hayes  v.  Wells*  Fargo,  &c.  Co.,  consignor.     In  an  action  by  the  consignor 

28    Cal.    185;    Orange  County  Bank    v.  to  recover  the  amount  which  should  have 

Brown,   9  Wend.   (K.  Y.)  85.     A  some-  been  collected  on  delivery,  the  court  held 

what  different  doctrine  seems  to  be  upheld  that,  the  whole  affair  being  a  swindle,  the 

in  Rice  v.  Indianapolis,  ,&c.  R.  Co.,  8  Mo.  cpnsignor  had  no  standing  in  . court j  that 

App.  27,  but'  the  question  seems  not  to  the  express  agent  had  acted  properly  in 

have  been  much  argued,  and  the  opinion  of  returning  the  money  to  the  consignee, 
the  court  is  very  meagre.  6  Mitchell  «.  Lancashire,  &c.  Ry.  Co., 

*  Slim  V.  Gt.  Northern  Ey.  Co.,  23  L.  L.  R.  10  Q.  B.  256. 
J.  C.  P.  166;  Bplfast,  &c.  Ry.  Co.  v.  Keys,        «  Bigelow  v.  Heaton,  6  Hill  (N.  Y.),  48; 
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While  the  bills  of  lading  are  not  negotiable  in  the  sense  appli- 
cable to  commercial  paper,  they  are  still  transferable  and  carry  with 
them  the  ownership,  either  general  or  special,  of  the  property  de- 
scribed ;  the  carrier,  unless  he  has  limited  his  liability  by  stamping 
his  bills  as  "  non-negotiable,"  is  bound  to  know  that  their  office  and 
effect  is  nat  limited  to  the  person  to  whom  they  are  first  and  directly 
issued,  to  recognize  the  validity  of  transfers,  and  to  deliver  the 
property  ojily  on  the  production  and  cancellation  of  the  bills.  A 
railroad  company,  therefore,  is  liable  upon  a  bill  of  lading  issued  in 
its  name  by  an  agent  having  authority  to  issue  bills  on  receipt  of 
property  for  tianeportation  to  one  who,  upon  transfer  by/ the  shipper 
upon  the  faith  of  the  biU,  has,  in  good  faith,  discounted  a  draft  upon 
the  consignee,  although  no  property  was  in  fact  delivered.^ 

Sec.  452  a.  lUsSoHity  where  there  are  Connectiag  Carriers.  —  In  a 
very  early  case  in  England,  the  rule  was  laid  down  that  a  carrier 
accepting  goocte  cOJisign&d  to  a  point  beyond  its  line,  in  the  absence 
of  a  special  contract  limiting  its  liability,  undertakes  to  insure  the 
safe  delivery  of  such  goods  to  the  consignee  at  their  destinatioi^, 
and  is  liable  for  any  loss  occurring  in  the  course  of  the  transportation^ 
whether  it  oceuired  on  its  own  or  connecting  lines.^  And  this  rule 
has  been  constantly  followed  in  that  country,**  and  in  several  of  the 
Staies  of  the  Union,  including  Alabama,  Florida,  Georgia,  Illinois, 
Iowa,  Kansas,  Kentucky,  Ifew  Hampshire,  Soath  Carolina.,  and  Ten- 

i  Denio^jJlSr.  Y.),  496  ;  case  of  ISlTpns  of  the  draft  was  refused.    In  an  action  upon 

Coal,  4  Blatchf.  (U.  S.)  368.  the  bills  of  lading,  held  that  defendant  was 

'  Bank  Mf  Batavia  v.  New  York,  &c.  liable,  and  that  the  recital  in  theljills  that 

E.  Co.,  106  N.  Y.  195.     In  this  case,  one  the  contents  of  the  packages  were  unknown 

of  defendant's  local  freight  agents,  having  was  no  defence.     Bank  of  Batavia  v.  New 

ftuthority  to  receive  and  forward  freight,  York,  &c.  R.  Co.,  106  N.  Y.  195. 
'  and  to  give  bills  of  lading  specifying  the        ^  Muschamp  ».  Lancaster,  &o.  R.  Co., 

terms  of  shipment  but  having  no  right  to  8  M.  &  W.  421. 

issue  such  a  bill  except  upon  actual  receipt  *  Bristol,  &c,  E.  Co.  v.  CoOiwa,  7  H. 
of  the  property  for  transportatiqu,  issued  L.  Cas.  194;  29  L.  J.  Exch.  41;  Scothorn 
bills  of  lading  purporting  to  be  for  sixty-  v.  South  Staffordshire  Ey.  Co.,  8  Exch. 
five  baiTels  of  beans  for  oneW.,  describing  341 ;  Mitton  v.  Midland  E.  Co.,  4  H.  &  N. 
them  as  received  to  be  forwarded  to  C,  as  615;  28  L.  J.  Exch.  385;  Crouch  .  Lon- 
consignee,  but  adding  with  reference  to  the  don,  &c.  E.  Co.,  14  C.  B.  255;  78  E.  C.;L. 
packages,  "contents unknown."  W.  drew  255;  Coxon  «.  Great  Western  E.  Co.,  5  H. 
a  draft  on  the  eonsignee,  which  plaintiff  &  N.  615.  These  cases  go  so  far  as  to  hold 
discounted  on  the  faith  of  and  on  trans-  that  only  the  initial  carrier  can  be  held 
fer  of  the  bill  of  lading.  No  barrels  of  liable  even  though  it  may  be  proven  that 
beans  were,  in  fact,  shipped  by  W.,  or  de-  the  loss  occurred  on  a  connecting  line,  on 
Jjvered  to  defendant,  but  the  bills  were  the  ground  that  there  is  no  privity  of  con- 
issued  in  pursuanceof  a  conspiracy  between  tract  between  the  consignor  and  the  con- 
the  agent  and  W.  to  defraud.     Payment  of  necting  carriers.     See  post,  p.  1926. 
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nessee.  The  courts  of  these  States  hold  that  a  carrier  which  receives 
goods  for  transportation,  marked  for  a  particular  destination  beyond 
its  line,  by  its  acceptance  impliedly  undertakes  to  insure  their  safe 
deliverance  at  such  destination.^  The  Supreme  Court  of  New 
Hampshire,  dealing  with  this  question,  state  their  reasons  for  uphold- 
ing the  English  rule :  "  The  great  value  of  commodities  transported 
over  these  connected  lines  ;  the  increased  risk  of  loss  apd  damage  from 
the  immense  distances  over  which  they  carry  goods ;  the  fact  that 
where  goods  are  once  intrusted  to  carriers  on  these  long  routes,  they 
are  placed  beyond  all  control  and  supervision  of  the  owners,  —  are 
cogent  reasons  for  holding  those  who  associate  in  these  connected 
lines  to  a  rule  that  shall  give  an  effectual  and  convenient  remedy  to 
the  owner  whose  goods  have  been  lost  or  damaged  on  any  part  of  the 
line.  Any  rule  which  should  have  the  effect  to  defeat  or  embarrass 
the  owner's  remedy  would  be  in  direct  conflict  with  the  principles 
and  whole  policy  of  the  common  law.  What,  then,  is  the  situation 
of  the  owner  whose  goods  have  been  damaged  or  lost  on  a  con- 
tinuous line  of  three  or  any  larger  number  of  associated  carriers,  if 
he  can  look  only  to  the  carrier  on  whose  part  of  the  route  the  damage 
may  have  happened  ?  In  the  first  place,  he  must  set  about  learning 
where  his  loss  happened.  This  would  often  be  difficult  and  some- 
times quite  impossible.  Suppose  an  invoice  of  flour,  shipped  in 
good  order  at  Ogdensburgh,  were  found,  on  arrival  at  Boston,  to  have 
been  damaged  somewhere  on  the  route  ;  or  suppose  a  trunk,  checked 
at  Boston  for  Chicago,  was  broken  open  and  plundered  before  it 
reached  Chicago,  —  what  would  the  owner's  chance  be  worth  of  find- 
ing out  on  what  particular  part  of  the  route  the  damage  happened  ? 

1  Mobile,  &c.  E.  Co.  v.  Copeland,  68  N.  W.  Rep.  803 ;  Cincinnati,  &c.  R.  Co. 

Ala.  219;  35  Am.  Rep.  13;  Montgomery,  «.    Spratt,    2    Duv.    (Ky.)   4;    Berg    v. 

&c.  R.  Co.  V.  Culver,  75  Ala.  678;  51  Am.  Atchison,  &c.  R.  Co.,  80  Kan.   561 ;  16 

Eep.  483  ;  22  Am.  &  Eng.  E.  Cas.  411  ;  Am.  &  Eng.  R.  Cas.  229;  Atchison,  &c. 

Louisville,  &c.  R.  Co.  v.  Meyer,  78  Ala.  R.  Co.  v.  Roach,  35  Kan.  740;  27  Am.  & 

597  ;  27  Am.  &  Eng.  Cas.  44  ;  Bennett  v.  Eng.  R.   Cas.   257 ;    Carter   v.    Peck,    4 

Filyan,  1  Fla.  403;  Illinois  Cent.  R.  Co.  Sneed  (Tenn.),  203;  67  Am.   Deo.  604; 

V.  Cowles,  32  111.  116;  Chicago,  &c.  R.  East   Tenn.   R.  Co.  v.    Nelson,  1    Cold. 

Co.  V.  People,  56  111.  365;   8  Am.  Rep.  (Tenn.)    172;     East    Tenn.    R.    Co.    v. 

690;   Chicago,  &e.  R.  Co.  v.  Montfort,  Rogers,  6  Heisk.  (Tenn. )  143,  208 ;  Lonis- 

60  III.  176;  Field  v.  Chicago,  &c.  R.  Co.,  ville,  &c.  R.  Co.  w.  Weaver,  9  Lea  CTenn.), 

71  111.  458 ;  Erie  E.  Co.  ».  Wilcox,  84  38 ;  42  Am.  Eep.    654  ;  16  Am.  &  Eng. 

111.  239  ;  25  Am.  Rep.  451 ;  Angle  v.  Mis-  R.  Cas.   218  (authorities  extensively  re- 

sissippii,  &c.  E.  Co.,  9  Iowa,  486;  Mul-  viewed  in  this  case);   Galveston,   &o.  E. 

ligan  V.  Illinois  Cent.  R.  Co.,  36  Iowa,  bo.  ».  Allison,  59  Tex.  X93 ;  12  Am.   & 

181  ;   14  Am.   Rep.  514 ;   Beard  v.   St.  Eng.   R.  Cas.  28. 
Louis,  &c.   E.   Co.,  79  Iowa,    627;    44 
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He  would  have  no  means  of  learning  himself;  and,  he  would  not, 
unless  of  a  very  confiding  disposition,  rely  6n  any  very  zealous  aid 
in  his  search  from  the  differfent  carriers  associated  in  the  connecting 
line.  And  if  he  should  have  the  luck  to  make  the  discovery,  he 
might  be  obliged  to  assert  his  claim  for  compensation  against  a 
distant  party,  among  strangers,  in  circuoistances  such  as  would  dis- 
courage a  prudent  man  and  induce  him  to  sit  down  patiently  under 
his  loss  rather  than  incur  tlie  expense  and  risk  of  pursuing  his  legal 
remedy  under  the  rule  set  up  by  these  defendants."  ^  The  forlorn  con- 
dition of  the  owner  in  such  a  case  is  put  in  a  strong  light  by  Waite, 
C.  J.,  in  his  dissenting  opinion  in  a  Connecticut  case.^  In  South 
Carolina,  while  the  earlier  cases  ^  unqualifiedly  sustain  the  English 
.  doctrine,  it  is  said  in  a  later  case  *  that  while  the  initial  carrier  may 
assume  liability  for  the  entire  route,  it  does  not  assume  liability  for 
losses  beyond  its  own  line',  .except  by  express  contract,  and  that 
whether  or  not  such  contract  was  made,  either  by  parol  or  in  writ- 
ingi  is  a  question  for  the  jury,  who  are  also  to  determine  what  is  the 
actual  contract  between  the  parties. 

In  some  of  the  States  the  doctrine  is  established  by  statute. 
Thus,  in  Missouri,  it  is  provided  that  a,  carrier-  receiving  goods 
for  through  transportation  shall  be  liable  for  injuries  occur- 
ring anywhere  on  the  route  ;  ®  while  in  Georgia,  it  is  provided  that 
where  there  are  several  connecting  roads  over  which  goods  are 
transported,  each  company  shall  be-  responsible  only  to  its  own 
terminus,  and  until  delivery  to  the  connecting  road,  and  that  the 
last  company  which  has  received  the  goods  "as  in  good  order" 

1  Nashua  Looks  Co.  v.  Worcester,  &o.  *  Piedmont  Mfg.  Co.  v.  Columbia,  &o. 
E.  Co.,  48  N.  H.  339  ;  2  Am.  Rep.  242,  B.  Co.,  19  S.  C.  353  ;  16  Am.  &  Eng.  E. 
265.      The  court  in    this    case    reviews    Cas.  194. 

exhaustively  the  English  and  American  *  Such  a  statute  is  not  unconstitutional, 
authorities.  Bee  also  Gray  v.  Jackson,  51  Dimmitt  v.  Kansas  City,  &c.  E.  Co.,  103 
N.  H.  9;  12  Am.  Rep.  1.  "Upon  Mo.  433;  15  S.  W.  Bep.  761;  Nines  v. 
grounds  of  public  policy  it  is  better  to  St.  Louis,  &c.  E.  Co.  (Mo.),  18  S.  W. 
put  upon  the  carrier  the  duty  of  tracing  Rep.  26.  The  statute  applies  to  a  con- 
up  the  loss  and  fixing  it  upon  the  party  tract  made  in  Missouri  for  carriage  from  a 
first  liable,  than  to  put  the  duty  on  the  point  within  that  State  to  a  point  outside, 
owner."  Memphis,  &o.  R.  Co.  v.  Hollo-  Watkins  v.  St.  Louis,  &c.  E.  Co.  44  Mo. 
way,  9  Baxt.  (Tenn.)  188.                           '  App.  245.     To  charge  a  connecting  carrier 

2  Elmore  v.  Naugatuck  R.  Co.,  23  Conn,  it  must  be  shown  that  the  loss  occurred  on 
478  ;  63  Am.  Deo.  143.  its  line,  or  that  it  assumed  a  special  liabil- 

'  Bradford  v.  So.  Car.  E.  Co.,  7  Rich,  ity;    and  its   soliciting   agents   have  no 

L.  (S.  C.)  201 ;  42  Am.  Dec.  411 ;  Kyle  authority  to  assume  for  it  such  special 

V.   Laurens  E.  Co.  10  Rich.  L.  (S.  C),  responsibility.     Crouch  v.  Louisville,  &o. 

882 ;  70  Am.  Dec.  231.  R.  Co.,  42  Mo.  App.  248. 
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shall  be  responsible  to  the  consignee  for  any  damage   to  them, 
open  or  concealed.^ 

But  the  doctrine  generally  adopted  in  this  country,  both  by  the 
State  and  Federal  Courts,  is  that  the  initial  carrier  is  liable  only,  for 
injuries  occurring  on  its  own  line,  or  for  failure  to  make  prompt  and 
proper  delivery  to  the  connecting  carrier.  It  is  urged  that  it  is 
unreasonable  to  hold  any  company  liable  for  injuries  to  the  property, 
occurring  while  it  is  entirely  beyond  its  control  and  in  the  hands  of 
a  company'  over  whom  it  can  exercise  no  authority  or  direc- 
tion.2  A  carrier  may  unquestionably  contract  to  deliver  goods  to  a 
point  beyond  its  own  line,  and  may  assume  responsibility  for  their 
safety  over  the  whole  route.^    It  has  an  equal  right  to  limit  its 


1  Ga.  Code,  §  2084.  Where  the  action 
is  against  the  last  carrier,  and  it  is  not 
shown  that  it  received  the  goods  in  good 
order,,  and  it  appears  that  hefore  reaching 
such  carrier  they  were  carried  by  steam- 
ship, a  non-suit  is  properly  ordered.  Such 
case  is  not  within  the  statute.  Josephs 
V.  Georgia  R.  Co.,  88  Ga.  426  ;  14  S.  E. 
Rep.  591  ;  fdllomng  Evans  v.  Railroad 
Co.,  56  Ga.  498.  Nor  does  the  statute 
apply  unless  the  declaration  alleges"  that 
defendant  (the  last  carrier)  received  the 
goods  in  good  order ;  and  there  heirig  no 
such  allegation,  defendant  may  show  that 
injury  occurred  not  on  its  line.  Western, 
&c.  R.  Co.  V.  Exposition,  81  Ga.  522 ;  35 
Am.  &  Eng.  R.  Cas.  602.  Before  the 
passage  of  this  statute  the  English  rule 
prevailed.  See  Rome,  &c.  R.  Co.  v.  Sul- 
livan, 25  Ga.  228 ;  Mosher  v.  So.  Express 
Co.,  88  Ga.  37,  519  ;  Cohen  v.  So.  Exp. 
Co.,  45  Ga.  148.  The  statute  applies  only 
to  cases  where  there  was  no  contract,  ex- 
press or  implied,  by  the  first  company  to 
carry  the  goods  to  their  destination.  Fal- 
vey  V.  Georgia  R.  Co.,  76  Ga.  697. 

2  Railroad  Co.  Vi  Pratt,  22  Wall.  (U.  SI) 
128;  St:  Louis  Ins.  Co.  v.  St.  Louis,&c.  R. 
Co.,  104  U.  S.  146;  8  Am.  &  Eng.  R.  Cas. 
260;  Denning  v.  Norfolk,  &c.  R.  Co.,  21 
Fed.  Rep.  25  ;  16  Am.  &  Eng.  R.  Cas. 
232  ;  Elmore  v.  Naugatuok  R*  Co.,  23 
Conn.  478;  63  Am.  Deo.  148;  Converse  v. 
Norwich  Tr.  Co.,  88  Conn.  166 ;  Pitts- 
burgh, &o.  R.  Co.  V.  Morton,  61  Ind.  589; 
28  Am.  Rep.  682  ;  Cummins  v.  Dayton, 
&c.  R;  Co.  (Ind.  1882),  9  Am.  &  Eng.  R. 
Cas.  36;  Perkins  v.  Portland,  &c.  R.  Co., 


47  Me.  578 ;  74  Am.  Deo.  507 ;  Skinner  v. 
Hall,  60  Me.  477;  61  Me.  617;  Baltimore, 
&c.  R.  Co.  V.  Schumaker,  29  Md.  168  j  96 
Am.  Dec.  510;  McMillan  v,  Mich.  South- 
ern E.  Co.,  16  Mich.  79;  93  Am.  Dec.  208; 
Detroit,  &c.  R.  Co.  v.  McKeilZie,  43  Mich. 
609  ;  9  Am.  &  Eng.  R.  Cas.  16  ;  Ricker- 
son  R.  M.  Co.  V.  Grand  Kapids,  &c.  Co., 
67  Mich.  110;  32  Am,  &  Eng,  R.  Cas. 
487  ;  Irish  v.  Milwaukee,  &o.  R.  Coi,  19 
Minn.  376 ;  18  Anl.  Rep.  840  ;  Lawrence 
V.  Winona,  &c.  R.  Co.,  15  Minn.  390  ;  2 
Am.  Rep.  1 30  ;  Crawford  v.  So.  Railroad 
Assoc,  51  Miss.  222;  24  Am.  Rep.  626  ; 
Knott  V.  Raleigh,  &o.  R.  Co.,  98  N.  C.  73; 
82  Am.  &  Eng.  R.  Caa.  481;  Camden,  &c. 
R.  Co.  V.  Fdrsythe,  61  Penn.  St.  81; 
American  Exp.  Co.  v.  Second  Nat.  Bank, 
69  Penn.  St.  894;  8  Am.  Rep.  268;  Knight 
V.  Providence,  &o.  R.  Co.,  13  R.  I.  572;  9 
Am.  &  Eng.  R.  Cas.  90  ;  Hands  v.  Grand 
Trunk  R.  Co.,  15  R.  I.  871  ;  26  Am.  & 
Eng.  R.  Cas.  323  ;  Hunter  v.  So.  Pae.  R. 
Co.,  76  Tex.  195;  13  S.  W.  Rep.  190; 
Noyes  v.  Rutland,  &e.  R.  Co.,  27  Vt.  110  ; 
Bank  v.  Transportation  Co.,  23  Vt.  186  ; 
Brintall  v.  Saratoga,  &o,  R.  Co.,  82  Vt, 
665  ;  Hadden  ».  U.  8.,  &6.  Exp.  Co.,  62 
Vt.  835;  6  Am.  &  Eng.  R.  Cas.  443. 
Since  a  clause  in  a  bill  bf  lading,  stipulat- 
ing that  the  carrier  will  not  be  liable  for 
losses  beyond  its  line  is  merely  a  statement 
of  the  common  law  on  the  subject,  it  is  no 
fraud  to  suppress  it  from  an  ignorant  ship- 
per. Hadden  i^  U.  S.,  &c:  Exp.  Co.,  62 
Vt.  835 ;  6  Am.  &  Eng.  R.  Casi  448. 

>  Houston,  &B.  R.  Co.  v.  Hill  (Tex.), 
21  Am.  &  Eng.    R.    Cas,    263;   Cum- 
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liability  to  losses  occurritig  on  its  own  lines.^  Tlie  real  question  then 
is  what  is  the  contract  between  the  parties,  atid  the  ground,  of  differ- 
ence between  the  two  classes  of  authorities  is  as  to  what  undertake 
ing  is  to  be  implied  from  the  act  of  the  earri&r  in  accepting  for 
transportation  goods,  destined  for  a  point  on  a  connecting  line.  As 
expressed  in  the  opinion  of  SiMPSONv  J.,  of  the  South  Carolina 
Court :  "  There  is  really  no  great  difference  between  the  English  and 
American  doctrine  on  this  subject.  The  one  holds  that  to  exempt  a 
carrier  from  liability  beyond  its  terminus  there  must  be  a  special 
contract  to  that  end.  The  other,  that  to  make  the  first  carrier  respon- 
sible there  must  be  a  special  contract  to  that  end.  Both  admit  that 
the  carrier  is-  not  bound  to  go  beyond  the  terminus,  but  that  he  may 
do  so,  and  if  he  undertakes  to  do  so  h&  is  bound  by  his  undertak- 
ing. In  the  one  case,  if  the  contract  contains  no  exemption,  it  is 
absolute ;  in  the  other,  if  the  conditions  are  specified  they  must 
govern.  This  is  nothing  more  than  saying  that  the  whole  thing' is  per 
contract,  and  that  whatever  the  contract  is  that  must  be  enforced."  ^ 
All  of  which  is  a  very  sensible-  statement  of  the  principles  goyern- 
ing  a  m\ich  clouded  topic.  But  it  seems  to  us  far  more-  reason- 
able to  suppose  that  the  carrier  did  not,  intend  to  assume  such 
unusual  liability,,  nor  should  it  be  held  to  have  impliedly  done  so 
where  there  is  no  special  consideration  moving  ;8  and  it  is  held  by 
the  Supreme.  Court  that  such  unusual  liability  will  not  attach  in 
tfce  absence  of  a  special  agreement,  nor  will  such  an  agreement  be 
implied  from  loose  language  or  doubtful  expressions,  but  only  from 

mins  Mr  Dayton,  &o.  E.  Co.  (Ind.  1882),  9  ^  Piedmont  Mfg.  Co.  v.  Columbia,  &o. 

Am.  &  Eng.  B.  Cas.   3'6;  Swift  w.  Pacific  E.  Co.,  19  S.  C.  353;  16  Am.'  &■  Eng.  R. 

Mail,  &c..  Co.  (N.  Y.),  30  Am.  &  Eng.  Cas.  194. 

E.  Cas.  ]  05 ;  Lindley*  v.  Richmond,  &c.  *  Detroit,  &o.  R.  Co.  if.  M'oEelizie,  43 

R.   Co.,   88  "S.   C.  547  ;  9-  Am.  &  Engw  Mich.  609  ;  9  Am.  &  Eng-   R.   Cas.   15. 

E.  Cas.  31 ;  Phillips  w^  North  Car.  R.  Co.,  The- rule  of  the  text  is  sustained,  but  it  is 

78  N.  C.  294;  Bryan  o.  Memphis,  &c.  R.  held  that  if  the  first  carrier  reeeipts  for  the 

Co.,  11  Bush  (Ky.),  597.     This-powerhas  goods  consigned  to  a  point  beyond  its  line 

been  dfenied  in  but  one  casej  Hood  v.  New  fisr  a  definite  sum  named,  and  the  consignor 

York,  &e.  R.  Co.,  22  Conn.  .1,  542.     As  to  is  charged  a  larger  sum,  it  may  reasonably 

what  ip  evidence  of  such  a  contract,  see  St.  be  presumed  that  a  liability  over  the  entire 

Louis,  &c.  R.  Co.  V.  Lamed,  102  111.  293  ;  route  is  assumed.     Clyde  v.  Hubbard,  88 

6  Am.  &  Eng.  R.  Cas.  436.  Penn.  St.  358,  takes  the  same  view  as  ex- 

1  East  Tenn.,  &e.  E.  Co.  v.  Brumley,  5  pressed  by  the  Carolina  court,  but  holds 

Lea   (Tenn.),   401;    6  Am.   &    Eng.   R.  that  where  a  company  holds  itself  out  as  a 

Cas.  356;  Berg  v.  Atchison,  &e.  R.  Co.,  "through  frei^t  line,"  and  contracts  to 

30  Kan.  561 ;  16  Am.  &  Eng.  E.  Gas;  carry  as  such  it  will  be  liable  for  all  losses 

229  ;-  AMridge  v.  Great  Western  R.  Co.,  wherever  oooumng. 
15  C.  B.  N.  s.  582  ;  Kent  v.  Midland  R. 
.Co.,  L.  E.  lOQ.  B,  1. 
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clear  and  satisfactory  proof.^  While  the  force  of  the  reasoning  pre- 
sented by  the  New  Hampshire  Court  must  be  admitted,  it  seems 
that  the  principal  objection  there  raised  to  the  American  doctrine  is 
obviated  by  the  rule  which  places  upon  the  initial  carrier,  or  any 
carrier  through  whose  hands  the  goods  passed,  the  burden  of  proof 
to  show  that  it  delivered  them  safely  and  in  good  order  to  the  next 
carrier.* 

The  English  courts  hold  th£|,t  the  shipper  can  only  hold  the  initial 
carrier  liable,  even  though  the  loss  is  shown  to  have  occurred  on  a 
connecting  line ;  this  on  the  ground  that  there  is  no  privity  of  con- 
tract between  him  and  the  connecting  carrier.'  But  such  a  doctrine 
does  not  exist  in  this  country,  and  any  carrier  may  be  held  liable  if 
the  loss  can  be  shown  to  have  occurred  on  its  line ;  it  cannot  deny 
the  authority  of  the  initial  carrier  to  make  a  contract  of  carriage  for 
it  after  it  has  received  the  consignment  and  attempted  to  transport 
it.*  The  connecting  carrier  may  be  held  liable  for  losses  on  its  line, 
even  though  the  initial  carrier  had  contracted  to  assume  liability 
over  the  whole  route.^  And  on  proof  that  any  carrier  on  the  route 
received  the  goods  in  good  condition,  the  burden  of  proof  rests  upon 
such  carrier  to  show  delivery  in  the  same  condition  to  the  next 
carrier  or  to  the  consignee,  it  being  peculiarly  and  almost  solely  with- 
in its  power  to  make  such  proof.' 

Where  the  goods  are  to  pass  over  several  connecting  lines,  all 
limitations  of  liability  expressed  or  embraced  in  the  contract  with 
the  first  carrier  enure  to  the  benefit  of  connecting  carriers,  as  the 
undertaking  of  such  carriers  is  determined  entirely  by  the  contract 
made  with  the  initial  carrier.^    But  if  a  connecting  carrier  makes  a 

1  Mich.  Cent.  R.  Co.  v.  Myriok,  107  U.  7  So.   Eep.  544  ;   Ohio,   &o.   R.  Co.   v. 

S.  102  ;  9  Am.  &  Eng.  R.  Cas.  105.  Emrioh,  24  111.  App.  245.  Contra,  Mont- 
is Mobile,.&c.  R.  Co.  v.  Tupelo,  &c.  Co.,  gomery,  &o.  R.  Co.  v.  Culver,  75  Ala.  587; 

67  Miss.  35  ;  7  So.  Rep.  279,  '  22  Am.  &  Eng.  R.  Cas.  411 ;  51  Am.  Rep. 

'  The  case  of  Alabama,  &o.  R.^Co.  v.  483. 

Mt.  Vemon  Co.,  84  Ala.  178 ;  35  Am.  &        '  Western  R.  Co.  v.  Harwell,  91  Ala. 

Eng.  R.  Cas.  57,  seems  to  hold  the  same  840  ;  8  So.  Rep.  649;  Jones  v.  Cincinnati, 

way.  &c.  R.  Co.,  89  Ala.  376  ;  8  So.  Rep.  61  ; 

•  Norfolk,  &o.  R.  Co.  ».  Read,  87  Va.  Kiffr.  Atchison,  &o.  R.  Co.,  82  Kan.  263; 

185 ;  12  S.  E.  Rep.  395;  Atchison,  &a.  R.  18  Am.  &  Eng.  R.  Cas.  618  ;  Babcock  v. 

Co.  V.  Roach,  35  Kan.  740 ;   27  Am.  &  Lake  Shore,  &c.  R.  Co.,  49  N.  Y.  494;  TJ. 

Eng.  R.  Cas.  257.  S.  Express  Co.  ■».  Harris,  51  Md.   127 ; 

'  Aigen  ».  Boston,   &c.   R.  Co.,  182  Manhattan  Oil  Co.  v.  Camden,  &o.  R.  Co., 

Mass.  423  ;  6  Am.  &  Eng.  R.  Cas.  42^.  54  N.  Y.  197  ;  Taylor  v.  Little  Rock,  &o. 

«  Mobile,  &c.   R.  Co.  v.  Tupelo,  &c.  R.  Co.,  89  Ark.  148 ;  18  Am.  &  Eng.  R. 

Co.,  67  Miss.  86  ;  7  So.  Rep.  279  ;  Savan-  Cas.  690 ;  Whitworth  v.  Erie  R.  Co.,  82 

nah,  &c.  R.  Co.  v.  Harris,  26  Fla.  148  ;  N.  Y.  418;  6  Am.  &  Eng.  R.  Cas.  849.    A 
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new  and  different  contract,  evidenced  by  a  new  receipt,  it  is  precluded 
from  claiming  any  exemption  under  the  first  contract,  even  though 
this  first  contract  expressly  provided  that  the  exemptions  it  con- 
tained should  enure  to  the  benefit  of  connecting  carriers.^  The  con- 
tract may  specifically  provide  that  the  limitations  shall  be  for  the 
benefit  only  of  the  initial  carrier,  and  in  such  a  case,  the  connecting 
carrier  cannot  claim  to  be  included.^ 

Where  it  can  be  shown  that  the  connecting  lines  though  oper- 
ated by  different  companies  are  really  component  parts  of  a  single 
system,  and  that  the  varioua  companies  occupy  a  partnership  rela- 
tion, the  initial  company  toay  be  held  liable  for  a  loss  wherever 
occurring,  irrespective  of  the  character  of  the  contract  entered  into, 
provided  of  course  there  are  no  stipulations  in  it,  consented  to  by  the 
shipper,  expressly  limiting  the  liability.^  The  question  then  arises 
what  connection  is  sufficient  to  constitute  such  a  partnership  rela- 
tion. The  fact  that  one  company  is  a  mere  stockholder  in  a  connect- 
ing railroad  does  not  create  it.*  Nor  does  a  traffic  arrangement 
between  two  companies,  which  confers  a  license  on  the  one  to  use 
the  track  of  the,  other  and  limits  their  right  to  make  certain  charges 
for  freight  and  passengers,  create  this  partnership  relation  and  make 
each  company  the  agent  of  the  other.*  There  must  be  such  an 
arrangement  between  them  as  to  constitute  them  parts  of  a  system 
which  is  under  one  general  direction  and  control. 

Sec.  452  b.  Carriage  of  Live  Stock.  — ,  It  has  been  already 
observed  that  there  is  an  exception  to  the  carrier's  liability  as  in- 
surer in  the  case  of  injuries  resulting  from  the  intrinsic  character  of 
the  goods  shipped.  The  most  frequent  application  of  this  rule  arises 
in  the  carriage  of  live  stock.  The  rule  is  very  clearly  stated  in '  "the 
opinion  in  a  recent  case  in  Minnesota,®  where  the  court  observed : 
"Carriers  of  live  stock  are  liable  as  common  carriers  for  damages  or 
injuries  thereto  arising  during  the  transportation,  except  such  as, 
without    the   fault  or   negligence  of  the  carrier,  result  from  the 

provision  in  the  bill  df  lading  which  limits  Forsythe,  61  Penn.  St.  81  ;  Railroad  Co. 

the  liability  for  goods  lost  to  the  carrier  on  v.  Pratt,  22  Wall.  (TJ.  S.)  123. 

whose  line  the  loss  occurs  is  valid.    Texas,         '  Hart  v.  Eensslaer,  &a.  E.  Co.,  8  N. 

&C..R.  Co.  V.  Adams,  78  Tex.  372;  14  S.  Y.  37  ;  59  Am.  Deo.  447. 

"W.  Rep.  666.    See  ante,  p.  1891.  *  Atchison,  &c.  R.  Co.  v.  Cochran,  43 

1  Browning  v.  Goodrich  Tr.   Co.,   78  Ean.  225 ;  23  Pac.  Rep.  151. 

Wis.  391 ;  47  N.  W.  Rep.  428.  *  St.  Louis,  &c.  R.  Co.  v.  Kiel  (Ark.), 

2  Bancroft  «.  Merchants'  Transp.  Co.,    19  S.  W.  Rep.  963. 

47  Iowa,  262;  Martin  v.  American  Express         »  Boehl  v.   Chicago,   &c.   R.  Co.,   44 
Co.,  19  Wis.  336  ;  Camden,  &o.  R.  Co.  v.    Minn.  191. 
vol..  III.  —  23 
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vitality  of  the  freight,  —  that  is  to  say,  the  nature  and  propensity  of 
animals  to  injure  themselves  or  each  other,  their  unruliness,  restive- 
ness,  fright,  viciousness,  kicking,  or  goring,  etc.  The  carrier  is 
relieved  from  liability  for  injuries  from  such  causes  if  he  has  pro- 
vided suitable  means  of  transportation,  and  exercised  that  degree  of 
care  which  the  nature  of  the  property  requires,  or  has  not  otherwise 
contributed  to  the  injury.^  .  .  .  But  if  the  injury  or  loss  arise  in 


1  Rixford  v.  Smith,  52  N.  H.  355  ;  13 
Am.  Eep.  42 ;  67  Am.  Deo.  210  ;  Evans 
V.  Mtchburg  B.  Co.,  Ill  Mass.  142; 
Moulton  V.  St.  Paul,  &o.  R.  Co.,  31  Minn. 
85;  Cragin  y.  N.  Y.  Central  R.  Co.,  51 
N.  Y.  61  ;  Bissellt).  N.  Y.  Central  E.  Co., 
26  N.  Y.  442  ;  Clarke  v.  Rochester,  &c.  R. 
Co.,  14  N.  Y.  570 ;  62  Am.  Deo.  210  ; 
Smith  V.  New  Haven,  &c.  E.  Co.,  12 
Allen  (Mass.),  531.  It  has  been  held  in  a 
Michigan  case  that  railroad  companies  are 
not  common  carriers  of  live  stock,  that 
they  cannot  be  compelled  to  accept  such 
freight  or  to  be  responsible  for  it  as  in- 
surers. See  Michigan  Southern  R.  Co.  v. 
McDonough,  21  Mich.  165.  And  this 
view  has  been  reaffirmed  in  subae(iuent 
cases.  See  Lake  Shore,  &c.  R.  Co.  v.  Per-' 
kins,  25  Mich.  329  {overruling,  6  Mich. 
243)  ;  Gt.  Western  R.  Co.  v.  Hawkins,  18 
Mich.  427.  But  with  this  exception  the 
Amencan  authorities  are  unanimous  in 
upholding  the  doctrine  of  the  text,  that 
railroad  companies  are  common  carriers  of 
live  stock,  that  their  liability  for  a  loss  is 
the  same  in  such  cases  as  where  other 
goods  are  carried,  with  the  single  exception 
that  there  is  no  liability  for  losses,  the 
proximate  cause  of  which  was  the  intrinsic 
.character  of  the  freight.  Mich.  Central 
■R.  Co.  V.  Myrick,  107  U.  S.  102  ;  9  Am.  & 
Eng.  R.  Cas.  25  ;  EastTenn.,  &c.  R.  Co.  v. 
Johnston,  75  Ala.  596  ;  51  Am.  Rep.  489  ; 
Agnew  V.  Contra  Costa  R.  Co.,  27  Cal. 
425 ;  Cowpland  v.  Housatonic  R.  Co.,  61 
Conn.  531;  Georgia,  &c.  R.  Co.  v.  Spears, 
66  Ga.  489;  42  Am.  Rep.  81  ;  Georgia,  &c. 
R.  Co.  V.  Beattie,  66  Ga.  438  ;  42  Am- 
Rep.  76;  St.  Louis,  &c.  R.  Co.  u.  Dorman, 
72  111.  504 ;  Toledo,  &c.  R.  Co.  v.  Thomp- 
son, 71  111.  434 ;  Evansville,  &o.  R.  Co. 
V.  Young,  28  Ind.  516  (see  Lake  Shore, 
&c.  R.  Co.  V.  Bennett,  89  Ind.  457;  6 
Am.  &  Eng.  E.  Cas.  891) ;  McCoy ».  Keo- 


kuk, &o.  E.  Co.,  44  Iowa,  424 ;  Kinniok 
(I.  Chicago,  &c.  R.  Co.,  69  Iowa,  665  ;  27 
Am.  &  Eng.  R.  Cas.  55 ;  Kanjias,  &c.  R. 
Co.  V.  Reynolds,  8  Kan.  623  ;  Kansas  City, 
&c.  R.  Co.  V.  Simpson,  30  Kan.  645 ;  St. 
Louis,  &c.  R.  Co.  V.  Piper,  13  Kan.  610  ; 
Louisville,  &c.  R.  Co.  v.  Hedger,  9  Bush 
(Ky. ),  645 ;  Peters  v.  New  Orleans,  &e, 
R.  Co.,  16  La.  An.  222  ;  Sager  v.  Ports- 
mouth, &o.  R.  Co.,  31  Me.  228  ;  Evans  v. 
Fitchburg,  &o.  R.  Co.,  Ill  Mass.  142; 
Squire  v.  N.  Y.  Central  R.  Co.,  98  Mass. 
239 ;  Moulton  v.  St.  Paul,  &c.  R.  Co.,  81 
Minn.  85  ;  12  Am.  &  Eng.  E.  Cas.  IS ; 
Chicago,  &c.  R.  Co.  v.  Abels,  60  Miss. 
1017  ;  Clark  v.  St.  Louis,  &c.  R.  Co.,  64 
Mo.  440;  Dawson  v.  St.  Louis,  &c.  B. 
Co.,  76  Mo.  514;  McFad<len  v.  Railroad 
Co.,  92  Mo.  343  ;  Atchison,  &c.  R.  Co.  v. 
"Washburn,  5  Neb.  117 ;  Rixford  v.  Smith, 
52  N.  H.  355  ;  13  Am.  Rep.  42  ;  Penn  v. 
Buffalo,  &c.  R.  Co.,  49  N.  Y.  204 ;  My- 
nard  v.  Binghampton,  &c.  B.  Co.,  71 
N.  Y.  180  ;  Lee  v.  Raleigh,  &o.  E.  Co.,  72 
N.  C.  236 ;  Welsh  v.  Pittsburgh,  &o.  E. 
Co.,  10  Ohio  St.  72  ;  Wilson  v.  Hamilton, 
4  Ohio  St.  722 ;  Powell  v.  Pennsylvania 
R.  Co.,  32  Penn.  St.  414 ;  Bamberg  v. 
South  Oar.  E.  Co.,  9  S.  C.  61;  Louis- 
ville, &c.  R.  Co.  V.  Wynn,  88  Tenn.  825 ; 
Smitha  v.  Eailroad  Co.,  86  Tenn.  198  ; 
Missouri  Pac  E.  Co.  v.  Harris,  67  Tex. 
166  ;  Kimball  v.  Eutland,  &o.  R.  Co.,  26 
Vt.  247 ;  Virginia,  &c.  E.  Co.  v.  Sayers, 
26  Gratt.  (Va. )  828  ;  Maslin  v.  Baltimore 
&a.  E.  Co.,  14  W.  Va.  180  ;  Ayres  v. 
Chicago,  &c.  R.  Co.,  71  Wis.  872;  Mor- 
rison V.  Construction  Co.,  44  Wis.  405. 
See  also  South,  &c.  R.  Co.  v.  Heinlein,  52 
Ala.  606;  Rhodes  ».  Eailroad  Co.,  9 
Bush  (Ky.),  688;  Hall  v.  Eenfro,  3 
Mete.  (Ky.)  51;  Ohio,  &c.  R.  Co.  v.  Dun- 
bar, 20  111.  623. 
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whole  or  in  part  from  the  carrier's  negligence,  without  the  fault  or 
concurring  negligence  of  the  owner  or  his  agent,  or  from  extrinsic 
causes  other  than  inevitable  accident,  the  carrier  is  liable  as  in  other 
cases.  And  it  is  enough  to  make  a,  prima  fa^ie  case  against  him 
that  the  owner  allege  and  show  the  delivery  of  the  property  to  the 
carrier,  and  the  nature  of  the  loss  or  damage  suffered  during  its  tran- 
sit. It  will  then  devolve  on  the  carrier  to  show  that  such  injury 
was  caused  without  his  fault,  and  from  the  inherent  nature  and 
propensity,  or  '  proper  vice '  as  it  is  sometimes  called,  of  the  animals 
transported."  ^  The  opinion  has  been  advanced  that  because  of  the 
peculiar  character  of  the  freight,  the  carrier  could  not  be  held  liable 
as  insurer  at  all,  but  only  for  loss  occasioned  through  his  negligence;^ 
but  this  cannot  be  said  to  have  the  support  of  much  authority,  and 
is  not  now  accepted.* 


1  Boehl  V.  Chicago,  &c.  E.  Co.,  44 
Minn.  192  ;  Shriver  v.  Sioux  City,  &c.  R. 
Co.,  24  Minn.  506  ;  Hull  v.  Chicago,  &o. 
E.  Co.,  41  Minn.  510;  Evan's  v.  Fitch- 
burg,  &e.  R.  Co.,  Ill  Mass.  142 ;  Toledo, 
&c.  R.  Co.  V.  Durkin,  76  111.  395 ;  Chi- 
cago, &c.  R.  Co.  V.  Ahels,  60  Miss.  1017  ; 
McCoys.  Keokuk,  &o.  R.  Co.,  44  Iowa,  ■ 
424  ;  TheSaragossa,  3  Woods  (U.  S.),  380. 
Compwre  Kendall  v.  London,  &c.  Ry.  Co., 
L.  R.  7  Exch.  373.  But  it  seems  that 
where  by  the  terms  of  the  contract  of 
carriage  the  consignor  undertakes  the  duty 
of  oaring  for  the  stock  while  in  transit, 
the  burden  rests  upon  him  to  prove  af- 
firmatively the  negligence  of  the  carrier. 
Clark  w.  St.  Louis,  &c.  R.  Co.,  64  Mo. 
440 ;  Oxley  v.  St.  Louis,  &o.  K.  Co.,  65 
Mo.  629  ;'  MoBeath  v.  Wabash,  &c.  R.  Co., 
20  Mo.  445  ;  Bankard  ».  Baltimore  &  0. 
R.  Co.,  34  Md.  197  ;  LouisviUe,  &c.  R. 
Co.  V.  Hedger,  9  Bush  (Ky.),  645  ;  St. 
Louis,  &c.  R.  Co.  V.  Piper,  13  Kan.  510. 

2  This  idea  has  been  advanced  in  a 
number  of  English  eases,  so  much  so  as  to 
induce  grave  doubts  as  to  whether  the  lia- 
bility of  a  carrier  of  live  stock  was  any 
more  than  that  of  a  carrier  of  passengers  ; 
that  is  as  to  whether  it  was  liable  except  for 
actual  negligence.  See  Pardington  v.  South 
Wales  Ry.  Co.,  1  H.  &  N.  392;  38  Eng.  L. 
&  Eq.  432  ;  McManus  v.  Lancashire,  &c. 
Ry.  Co.,  4  H.  &  N.  347  ;  2  H.  &  N".  693  ; 
4  Jur.  N.  8.  144 ;  Palmer  ».  Grand  Junc- 
tion Ry.  Co.,  4  M.  &  W.  749;  Carr  ». 
Lancashire,  &c.   Ry.   Co.,  7  Exch.   711. 


But  the  later  English  cases  establish  con- 
clusively the  rule  of  the  text  as  stated  by 
the  Minnesota  court,  and  the  doctrine  now 
no  longer  admits. of  question.  Thus,  in 
Kendall  v.  London,  &e.  Ry.  Co.,  L.  R.  7 
Exch.  373,  which  was  an  action  for  dam- 
ages for  an  injury  to  a  horse,  incurred  while 
being  transported  over  the  defendant's 
road.  Beam  WELL,  B.,  stated  the  law  thus: 
"  There  is  no  doubt  that  the  horse  in  this 
case  was  the  immediate  cause  of'  his  own 
injuries, — that  is  to  say,  no  person  got  into 
the  box  and  injured  it.  It  slipped,  or  fell, 
or  kicked,  or  plunged,  or  in  some  other 
way  hurt  itself.  If  it  did  so  from  no 
cause  other  than  its  inherent  propensities, 
its  proper  vice,  — that  is  to  say,  from  fright, 
or  temper,  or  struggling  to  keep  its  legs,  — 
the  defendants  are  not  liable.  But  if  it  so 
hurt  itself  from  defendant's  negligence,  or 
any  misfortune  happening  to  the  train, 
though  n6t  through  any  negligence  of  the 
defendamts,  as,  for  instance,  from  the  horse- 
box leaving  the  track  owing  to  some  ob. 
struction  maliciously"  put  on  it,  then  the 
defendants  would,  as  insurers,  be  liable." 
See  the  same  views  upheld  in,Gt.  Western 
Ry.  Co.  V.  Blower,  L..R.  7  C.  P.  655. 
Brass  v.  Maitland,  6  El.  &  Bl.  470  ;  88  E. 
C.  L.  470  ;  Hutchinson  v.  Guion,  5  C.  B. 
N.  8.  149;  94  E.  C.  L.  149;  Hearne  v. 
Garton,  2  El*&  El.  66  ;  105  E.  C.  L.  66  ; 
Roberts  v.  Gt.  Western  Ry.  Co.,  4  Ad.  & 
El.  N.  s.  (4  Q.  B.)  506  ;  45  E.  C.  L.  506; 
Nugent  V.  Smith,  1  C.  P.  Div.  423. 

°  See  Hutchinson  on  Carriers  (2d  ed.). 
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It  being  thus  the  settled  doctrine  that  railroad  companies  are 
common  carriers  of  live  stock,  they  are  liable  in  damages  for  a  refusal 
to  accept  such  stock  as  freight,  unless  the  refusal  is  based  upon  some 
special  and  reasonable  ground.^  The  fact  that  they  were  offered 
by  a  connecting  line  on  Sunday  affords  no  excuse." 

This  exception  to  the  carrier's  liability  exists  independently  of  any 
special  contract,  being  implied  by  law ;  ^  the  carrier  may  stipulate  for 
further  exemption  by  special  contract,  except  that  in  no  case  can  he 
properly  contract  for  exemption  from  liability  for  the  consequences 
of  his  own  negligence.  Though  a' different  doctrine  is  maintained 
in  New  York  and  one  or  two  other  jurisdictions,  it  is  believed  to  be 
unfounded  in  principle,  and  is  certainly  opposed  by  all  authority.* 

It  is  a  part  of  the  carrier's  duty  in  the  transportation  of  live  stock 
to  provide  cars  that  are  safe  and  suitable  for  such  a  purpose,  and 
equipped  with  such  appliances  as  will  render  the  risk  of  loss  from 
the  action  of  the  animals  themselves  as  slight  as  possible.  In  a 
Massachusetts  case,^  it  appeared  that  owing  to  the  weakness  of  the 
door  of  the  car,  it  was  broken  by  the  struggles  of  the  cattle,  and 
several  of  them  fell  out  and  were  lost.  The  court,  in  speaking  of  the 
company's  duty,  said :  "  In  arrangements  and  precautions  to  guard 
against  injuries  occasioned  by  the  faults  and  vices  of  animals  to 
themselves  or  each  other,  the  carrier  is  bound  to  use  an  amount  of 
diligence  analogous  to  that  required  of  passenger  carriers  in  the 
transportation  of  human  beings.  But  the  sufficiency  of  a  car  door 
to  resist  the  struggles  of  animals,  however  unruly,  it  is  in  the  power 
of  the  railroad  company  to  secure ;  and  its  obligation  in  this  re- 
spect is  not  satisfied  by  furnishing  a  reasonably  Strong  car.  The 
company  is  bound  to  have  an  absolutely  and  actually  sufficient  car.  It 

§§  219,  220  J  3  Am.  &  Eng.  Ency.  Law,  a  statute  of  the  State  prohibited  thetrans- 

pp.  8-5 ;  Rixford  v.  Smith,  62  N.  H.  35  ;  portation  of  such  cattle  within  the  State 

13  Am.  Kep.  42  ;  Michigan  Central  K.  Co.  during  certain  portions  of  the  year.     It 

V.  Myrick,  107  U.  S.  102  ;  9  Am.  &  Eng.  was  held  that  the  statute  was  void  as  an 

R.  Cas.  25.  interference  with  interstate  commerce  and 

1  South  Alabama,  &c.  R.  Co.  o.  Hein-  afforded  no  protection  to  the  carrier, 
lein,  52  Ala.  606  ;  Ballentyne  v.  North         ^  Philadelphia,  &o.  R,  Co.  «.  Lehman, 

Missouri  R.  Co.,  40  Mo.  491 ;  Texas,  &c.  68  Md.  209  ;  Guinn  v.  Wabash,  &c.  R.  Co., 

R.  Co.  V.  Nicholson,  61  Tex.  491  ;  Wa-  20  Mo.  App.  209. 

bash,  &c.  R.  Co.  v.  Black,  11  111.  App.         »  Boehl  v.  Chicago,   &a.  R.   Co.,   44 

465.     The  Micjiigan  doctrine  is  contra.  Minn.  192  ;  46  N.  W.  Rep.  333. 
Lake  Shore,   &c.  K.  Co.  v.   Perkins,  25         *  The  rtile  in  this  connection  ig  the 

Mich.  829;    12  Am.  Rep.  275.     In  the  same  as  that  applicable  to  other  classes  of 

case  of  Chicago,  &o.  R.  Co.  v.  Erickson,  goods,  see  ante,  §  426. 
91  111.  613,  the  carrier  refused  to  receive  a        «  Smith  v.  New  Haven,  &c.  R.  Co.  12 

carload  of  Texas  cattle,  on  the  ground  that  Allen  (Mass.),  681,  534.  ' 
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is  practicable  to  make  a  car  so  thoroughly  strong  that  cattle  cannot 
break  it  down  and  fall  out.  For  any  failure  to  do  so  the  carrier  is 
responsible."  And  this  statement  embodies  the  general  doctrine.-' 
The  carrier  may,  by  a  special  provision  in  the  contract,  impose  on 
the  consignor  the  responsibility  of  determining  whether  or  not  the 
cars  are  sufficiently  safe.?  But  it  seems  that  such  a  provision  could 
only  be  binding  on  the  shipper  as  to  such  defects  which  were  appar- 
ent to  an  unskilled  eye,  it  could  not  release  the  carrier  where  the 
injury  resulted  from  a  defect  in  the  rolling  apparatus. 

It  is  also  a  part  of  the  carrier's  duty,  in  tlie  absence  of  special 
contract,  to  load  and  unload  the  stock,^  to  provide  them  with  a 
proper  amount  of  food  and  water,*  and  generally  to  take  such  precau- 


1  Smith  V.  New  Haven,  &o.  E.  Co.,  12 
Allen  (Mass.),  531  ;  Pratt  v.  Ogdensburgh 
K.  Co.,  102  Mass.  557  ;  Indianapolis,  &c. 
E.  Co.  V.  Strain,  81  111.  504  ;  St.  Louis, 
&o.  E.  Co.  ».  Dorman,  72  111.  504  ; 
McDaniel  v.  Clii6ago,  &c.  E.  Co.,  24  Iowa, 
412;  Khodes  v.  Louisville,  &c.  R.  Co.,  9 
Bush  (Ky.),  688  ;  Peters  v.  New  Orleans, 
&c.  E.  Co.,  16  La.  An.  222;  Hanison  v. 
Missouri  Pac.  E.  Co.,  74-  Mo.  364 ;  Harris 
V.  Northern  Indiana  E.  Co.,-  20  N.  Y.  232; 
Welsh  V.  Pittsburgh,  &o.  E.  Co.,  10  Ohio 
St.  65  ;  Kimball  v.  Eutland,  &c.  E.  Co., 
26  Vt.  247;  Eailroad  Co.  v.  Pratt,  22 
Wall.  (U.  S.)  123;  McManus  v.  Lanca- 
shire, &e.  Ey.  Co.,  4  H.  &  N.  327  ;  Gt. 
Western  Ey.  Co.  v.  Blower,  L.  E.  7  C.  P. 
655  ;  Shaw  v.  Gt.  Southern  Ey.  Co.,  L.  R. 
8  Ir.  10.  The  carrier  is  not  relieved  from 
liability  by  the  fact  that  the  cars  in  which 
the  cattle  are  being  transported  belong  to 
another  company.  It  is  not  bound  to 
transport  them  in  the  same  cars  in  which 
they  are  received  from  a  connecting  line, 
and  if  it  does  so,  it  assumes  the  risk.  Wal- 
lingford  v.  Columbia,  &c.  E.  Co.,  26  S.  C. 
258  ;  MoAliater  ».  Chicago,  &c.  E.  Co.,  74 
Mo.  351  ;  Combe  ».  London,  &o.  Ey.  Co., 
31  L.  T.  N.  s.  613  ;  1  Mew's  Fisher's  Di- 
gest, p.  2026.  In  Missouri,  there  is  a 
statute  requiring  that  railroad  companies 
shall  furnish  double-decked  cars  for  the 
transportation  of  sheep.  Such  a  statute  is 
considered  not  unconstitutional  as  interfer-. 
ing  with  interstate  commerce.  Certainly 
it  is  not  an  unreasonable  restriction  upon 
the  rights  of  the  companies.  See  Emerson 
V.  St.  Louis,  &o.  E,  Co.,  Ill  Mo.  161. 


2  Squire  v.  N.  Y.  Central  E.  Co.,  98 
Mass.  289;  Harris  v.  Northern  Indiana  E. 
Co.,  20  N.  Y.  232  :  111.  Central  R.  Co.  .;. 
Hall,  68  III.  409  ;  Chicago,  &c.  R.  Oo,  v. 
Van  Dressor,  22  Wis.  511  ;  Wilson  v.  N. 
Y.  Central  E.  Co.,  97  N.  Y.  87  ;  21  Am. 
&  Eng.  E.  Cas.  1 49  ;  Gregory  v.  West 
Midland  Ry.  Co.,  2  H.  &  C.  944. 

8  Squire  v.  N.  Y.  Central  R.  Co.,  98 
Mass.  239 ;  South,  &c.  E.  Co.  v.  Heinlein, 
52  Ala.  606;  23  Am.  Rep.  578  ;  Dawson, 
,v.  St.  Louis,  &c.  E.  Co.,  76  Mo.  514 ; 
Myers  v.  Wabash,  &c.  E.  Co.,  90  Mo.  98  ; 
27  Am.  &  Eng.  E.  Cas.  53. 

«  111.  Central  E.  Co.  v.  Adams,  42  111. 
474  ;  Toledo,  &o.  E.  Co.  v.  Thompson,  71 
111.  434 ;  Gt.  Northern  Ey.  Co.  v.  Swaf- 
field,  L.  E.  9  Exchq.  132.  A  Texas  statute 
makes  it  the  duty  of  the  carrier  to  feed  and 
water  the  stock  during  the  course  of  the 
journey,  unless  it  is  otherwise  provided  by 
special  contract.  Under  this  provision,  if 
the  stock  are  being  carried  in  a  car  not 
properly  constructed  for  feeding  and  water- 
ing, it  is  incumbent  on  the  company  to 
furnish  places  where  the  stock  can  be 
unloaded,  and  watered,  and  fed,  without 
injury,  in  any  kind  of  weather,  as  far  as 
practicable.  International,  &o.  R.  Co.  v. 
MoCrae,  82  Tex.  614.  In  the  case,  of 
Coupland  v.  Housatonic,  &c.  E.  Co.,  61 
Conn.  531,  the  shipper's  agent,  in  the 
course  of  the,  journey,  informed  the  con- 
ductor that  the  animals  were  greatly 
frightened  and  in  danger  of  being  hurt  or 
killed  by  further  transportation,  and  asked 
to  have  his  car  set  out  at  an  intermediate 
station.      It  was  held  that  it  was  the  con- 
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tions  as  are  reasonably  practicable  to  prevent  any  injury  jn  the 
course  of  the  journey.^  All  these  duties,  however,  may,  by  special 
stipulations  in  the  bill  of  lading,  be  transferred  to  the  shipper,'-*  and 
all  duty  of  care  and  attention  is  removed  from  the  carrier  when  the 
shipper  accompanies  the  stock  and  assumes  to  take  charge  of  them,^ 
though  even  in  such  a  case  the  carrier  is  bound  to  afford  him  rea- 
sonable facilities  and  opportunity  for  feeding  and  watering  them,  etc.* 
The  plaintiffs  cattle  were  transported  by  the  defendant  from  B.  to 
W-  under  a  contract  which  provided,  among  other  things,  that  in 
consideration  of  a  reduced  price  for  transportation  the  plaintiff  would 
assume  the  risk  of  damage  sustained  by  delay  in  transportation ; 
also  that  the  plaintiff  should  load  and  unload  at  his  own  risk,  the 
defendant  furnishing  help;  and  the  plaintiff  should  send  a  persoja 
with  the  cattle  to  take  charge  of  them.  The  train  was  delayed  by  a 
flood  which  submerged  the  track,  and  the  cattle,  being  without  food, 
were  injured.  In  an  action  to  recover  damages  for  the  injury  it  was 
held,  that  the  defendant  was  not  bound  to  unload  the  cattle  when 
the  train  was  stopped,  but  that  it  was  its  duty,  upon  reasonable 
request,  so  to  place  the  cars  in  which  the  cattle  were  as  to  be  con- 


ductor's duty  to  comply  with  the  request, 
if  it  was  reasonably  practicable  to  do  so,  and 
that  a  neglect  to  comply  was  negligence. 
,  1  Richardson  K.  Northeastern  Ry.  Co., 
L.  R..  7  C.  P.  75  ;  20  W.  R.  461  (not 
sufficiently  fastening  a  dog);  Stuart  v. 
Crawley,  2  Stark.  823  (similar  case) ; 
Harrison  v.  Mo.  Pacific  B.  Co.,  74  Mo. 
364  ;  Indianapolis,  &c.  R.  Co.  v.  Allen, 
31  Ind.  394  ;  Kinnick  v.  Chicago,  &c.  R. 
Co.,  69  Iowa,  665  ;  27  Am.  &  Eng.  R.  Cas. 
65;  MoFadden  v.  Missouri  Pao.  E.  Co.,  92 
Mo.  343;  Sturgeon  v.  St.  Louis,  &c.  R.  Co., 
65  Mo.  569.  This  included  the  duty  of 
throwing  water  over  hogs  to  keep  them 
from  becoming  overheated.  Cragin  v.  N. 
Y.  Central  R.  Co.,  51  N.  Y.  61;  Toledo, 
&c.  R.  Co.  V.  Thompson,  71  111.  434. 

2  South,  &c.  R.  Co.  V.  Heinlein,  52  Ala. 
606  ;  23  Am.  Rep.  578  ;  Cragin  v.  N.  Y. 
Central  E.  Co.,  51  N.  Y.  61  ;  Louisville, 
&o.  R.  Co.  V.  Trent,  11  Lea  (Tenn.),  82  ; 
16  Am.  &  Eng.  R.  Cas.  170  ;  MoAlister  v. 
Chicago,  &c.  R.  Co.,  74  Mo.  351  ;  7  Am. 
&  Eng.  E.  Cas.  373 ;  Newby  v.  Chicago, 
&c.  R.  Co.,  19  Mo.  App.  391  (injury  while 
loading);  Mitchell  v.  Georgia,  &o.  R.  Co., 
68  Ga.  644. 


8  East  Tenn. ,  &c.  E.  Co.  v.  Johniiton, 
75  Ala.  596  ;  51  Am.  Rep.  489 ;  South, 
&c.  R.  Co.  V.  Heinlein,  62  Ala.  606  ;  23 
Am.  Rep.  578 ;  Georgia,  &o.  R.  Co,  v. 
Beattie,  66  Ga.  438  ;  St.  Louis,  &c.  R.  Co. 
V.  Lesser,  46  Ark.  236  ;  White  v.  Winni- 
simmett  Co.,  7  Cush.  (Mass.)  155  ;  Wilson 
V.  Hamilton,  4  Ohio  St.  722.  But  even 
in  such  a  case  the  company  is  not  relieved 
from  liability,  for  injuries  caused  by  the 
improper  negligent  construction  of  the  car. 
Rhodes  v.  Louisville,  &c.  R.  Co.,  9  Bush 
(Ky.),  688;  Hawkins  v.  Gt.  Western  R. 
Co.,  17  Mich.  57;  18  Mich.  427.  See 
also  Moulton  «.  St.  Paul,  &c.  R.  Cp.,  31 
Minn.  85. 

*  Bryant  v.  Southwest  E.  Co.,  68  Ga. 
805  ;  6  Am.  &  Eng.  R.  Cas.  388  ;  Wabash, 
&c.  E.  Co.  V.  Pratt,  15  111.  App.  177 ; 
Porterfleld  v.  Humphreys,  8  Humph. 
(Tenn.)  497 ;  Peters  v.  New  Orleans,  &c. 
E.  Co.,  16  La.  An.  222.  But  the  com- 
pany cannot  be  held  for  failing  to  furnish 
such  facilities  or  opportunity  if  no  demand 
is  made  for  them.  Mobile  &  Ohio  R.  Co. 
V.  Francis  (Miss.),  9  So.  Rep.  508.  Contra, 
under  the  Georgia  statute,  Nashville,  &o. 
K.  Co.  V.  Heggie,  86  Ga.  210. 
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venient  to  the  usual  and  accessible  means  of  unloading,  if  practica- 
ble, and  for  a  failure  so  to  do  it  was  liable.^ 

In  the  absence  of  a  special  contract  there  is  no  absolute  duty  rest- 
ing upon  a  common  carrier  to  deliver  goods  intrusted  to  him,  within 
what  would  be,  under  ordinary  circumstances,  a  reasonable  time ;  he 
may  excuse  delay  by  accident  or  misfortune,  not  inevitable  or  pro- 
duced by  the  act  of  God,  but  the  result  of  the  conduct  of  men ;  aU. 
that  can  be  required  of  him  is  that  he  exercise  due  care  and  diligence 
to  guard  against  delay  and  to  forward  the  goods  to  their  destination, 
and  in  this  respect  a  railroad  company  stands  upon  the  same  footing 
as  other  carriers.^ 

SeO;  452  c.  Freight  awaiting  Delivery  :  Notice  to  Consiguee.  — 
From  the  nature  of  the  facilities  employed,  by  railway  companies  in 
transportation,  it  is  not  practicable  to  make  a  personal  delivery  to 
the  consignee ;  aU  that  can  be  expected,  or  required  is  that  they  shall 
provide  suitable  warehouses  at  their  stations,  and  there  deposit  the 
goods  in  safety  to  remain  until  they  are  called  for.  An  important 
question  which  has  arisen  in  this  connection  is  as  to  the  duty  of  the 
company  to  notify  the  consignee  of  the  arrival  of  the  freight.  In  an 
,  early  case  in  Massachusetts,  this  was  considered  at  some  length  by 
Shaw,  C.  J.,  delivering  the  opinion  of  the  court,  and  the  doctrine  was 

*  Bills  jt.  N.   Y.   Central  K.   Co.,   84  so  <Joing.     In  consequence  the  train  was 

N.  Y.  5.  delayed  for  eleven  days  when  the  strike 

^  Geismer  v.  Lake  Shore,  &c.  E.  Co.,  ceased,   and  the  stock  was  immediately 

102  N.  ,Y.  653.     In  this  case  it  appeared  sent  forward  to  its  destination.     The  court 

that  plaintiff  delivered  to  defendant  com-  charged,  in  substance,  that  defendant ,  was 

pany  certain  live  stock  to  be  transported  not  relieved  from  liability  by  the  fact  that 

over  its  road.     In  an   action  to  recover  the  delay  was  caused  by  the  unlawful  acts 

damages  for  injuries  caused  by  the  alleged  of  its  striking  employes.      Held,   error, 

failure  of  the  defendant  to  transport  the  that  when  the  men  abandoned  defendant's 

animals  within  a  reasonable  time,  it  ap-  employment,  they  ceased  to  be  its  servants 

peared  that  they  were  carried  with  reason-  or  agents  for  whose  acts  it  was  responsible  ; 

able  dispatch  as  far  as  C,  a  station  on  that  conceding  the  strike  was  organized 

defendant's  road,  where  the  train  carrying  while  the  strikers    were    in    defendant's 

them  stopped  for  the  purpose  of  making  employ,  it  was  a  matter  outside  of  their 

certain    usual    changes.     Defendant    was  employment  and  imposed  no  liability  on 

willing  and  desirous  to  proceed,  and  had  defendant  ;  also,  that  the  delay  was  not 

the  necessary  rolling-stock  and  employes  caused  by  the  strike,  i.  e.,  the  refusal  of 

so  to  do,  and  made  all  reasonable  efforts  to  the  men  to  work,  but  by  the  unlawful 

that  end,  but  was  prevented  by  a  portion  conduct  of  the  strikers  after  they  had  left 

of  its  employes  who  had  struck,  because  of  the  defendant's  employ.     Geismer  v.  Lake 

a  reduction  of  wages,  and  who  not  only  Shore,  &o.  B.  Co.,  102  N.  Y.  563,  revers- 

refused  to  run  defendant's  trains  or  obey  ing  34  Hun  (N.  Y.),  50,  and.  distinguish- 

the  orders  of  its  officers,  but  by  violence  ing  Weed  v.  PaUama  R.  Co.,  17  N.  Y. 

and  intimidation  prevented  other  employes,  362  ;  Blackstock  v.  New  York,  &o.  E.  Co., 

who  were  ready  and  willing  to  work,  frpm  1  Bosw.  77;  affirmed  20  N.  Y.  48. 
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announced  that  it  was  no  part  of  the  carrier's  duty  to  give  such  a 
notice.^  The  fact  that  it  was  the  usage  for  consignors  to  notify  their 
consignees  by  mail  of  the  sending  of  the  goods,  and  that  it  was  a 
matter  of  no  great  difficulty  for  the  consignee  to  know  approxi- 
mately when  he  ought  to  call  for  his  consignment,  was  sufficient,  the 
court  considered,  to  remove  the  necessity  of  imposing  on  the  com- 
pany the  duty  of  giving  notice.  This  case  has  been  several  times 
approved  in  Massachusetts,  and  has,  been  followed  in  Alabama,  Cali- 
fornia, Georgia,  Illinois,  Indiana,  Iowa,  Missouri,  North  Carolina, 
Pennsylvania,  South  Carolina,  and  Tennessee,'''  though  in  this  last 

1  Norway  Plains  Co.  v.  Boston,  &c.  R. 
Po.,  1  Gray  (Mass.),  263.  See  also 
Thomas  v.  Boston,  ka.  B.  Co.,  10  Met. 
(Mass.)  472. 

,  2  South  &  N.  Ala.  E.  Co.  v.  Wood,  66 
Ala.  167  ;  9  Am.  &  Eng.  R.  Cas.  419 ; 
Alahaina,  &c.  B.  Co.  v.  Kidd,  35  Ala. 
209  ;  Mobile,  &o.  B.  Co.  v.  Prewitt,  46 
Ala.  63  ;  Kennedy  v.  Mobile,  &c.  B.  Co., 
74  Ala.  430  J  21  Am.  &  Eng.  R.  Cas.  145; 
Jackson  v.  Sacramento  Valley  R.  Co.,  23 
Cal.  268  (rule  otherwise  now  by  statute, 
see  post,  p.  1935,  n.  — ) ;  Southwestern  R. 
Co.  w.  Felder,  46  Ga.  433  ;  Rome,  &o.  B.  Co. 
V.  Sullivan,  14  6a.  277  ;  Porter  v.  Chi' 
cago,  &c.  R.  Co.,  20  111.  407  ;  Chicago, 
&c.  B.  Co.  V.  Scott,  47  111.  132  ;  Mer- 
chants' Despatch  Co.  v.  Halleolf,  64  111. 
284  ;  Bothschild  v.  Mich.  Central  R.  Co., 
69  111.  164 ;  Bauseuner  v.  Toledo,  &c.  R. 
Co.,  25  Ind.  434 ;  Chicago,  &c.  R.  Co.  v. 
McCool,  26  Ind.  140 ;  Mohr  v,  Chicago, 
&c.  R.  Co.,  40  Iowa,  579;  Francis  v. 
Dubuque,  &o.  ll.  Co.,  25  Iowa,  60  ;  Gash- 
weiler  v.  Wabash,  &c.  R.  Co.,  83  Mo.  112  ; 
25  Am.  &  Eng.  E.  Cas.  403 ;  Rankin  v. 
Pacific  R.  Co.,  55  Mo.  168  ;  Cramer  v. 
Express  Co.,  56  Mo.  528  (compare  Wilson 
Sew.  Mach.  Co.  v.  Louisville,  &c.  R.  Co., 
71  Mo.  203)  ;  Nea)  v.  Wilmington,  &g.  R. 
Co.,  8  Jones  L.  (N.  C.)  482  ;  McCarthy 
V.  New  York,  &o.  R.  Co.,  80  Penn.  St. 
247  ;  Schenck  v.  Propeller  Co.,  60  Penn. 
St.  109 ;  Union  Express  Co.  v.  Ohleman, 
92  Penn.  St.  523.  Even  in  these  States 
the  rule  is  changed  where  the  goods  ar- 
rived out  of  time  and  the  consignee  had 
been  active  in  endeavoring  to  find  them 
or  to  ascertain  the  probable  time  of  thei» 
arrival,  and  no  notice  of  their  arrival  was 
^ven.    Francis  v.  Dubuque,  &c.  R,  Co., 


25  Iowa,  60 ;  Tanner  v.  Oil  Creek  R.  Co., 
53  Penn.  St.  411.  The  Alabama  court 
occupies  somewhat  of  a  medium  ground. 
In  Louisville  &  N.  R.  Co.  v.  Oden,  80 
Ala.  41,  CLOF'fON,  J.,  speaking  for  the 
court,  said  ;  "  The  rule,  as  settled  in  this 
State,  is  that  the  consignee  is  allowed  a 
reasonable  time  to  remove  the  goods  after 
they  airrive  at  the  place  of  destination, 
and  if  not  present  on  their  arrival,  the 
company  may  deposit  them  in  its  depot 
or  warehouse  for  safe  keeping  without  ad- 
ditional charge,  until  such  reasouahle  time 
expires.  IJntil  the  consignee  has  had  a 
reasonable  opportunity  to  remove  the  goods, 
the  liability  of  the  railroad  company  as  a 
caiTier  continues  ;  but  on  his  failure  to  do 
so,  the  company  is  responsible  thereafter 
only  as  a  warehouseman  or  keeper  for 
hire."  The  court  also  held  that  a  stipu- 
lation in  the  bill  of  lading  that  the 
company  should  be  liable  only  as  a  ware- 
houseman after  the  arrival  of  the  freight 
at  its  destination,  and  that  the  consignee 
should  receive  and  take  it  away  as  soon 
as  it  was  ready  for  delivei-y,  without  pro- 
viding for  notice  to  the  consignee,  was 
unreasonable  and  void.  See  also  Louis- 
ville, &o.  R.  Co.  V.  McGnire,  79  Ala.  395. 
But  in  the  first  case  above  cited  (66  Ala. 
167),  the  .court  distinctly  held  that  no 
notice  to  the  consignee  was  necessary. 

See,  in  this  connection,  Galveston,  &c. 
B.  Co.  V.  Smith,  81  Tex.  479  ;  Wald  v. 
Louisville,  &c.  R.  Co.  (Ky.),  18  S.  W. 
Ettp.  850.  These  two  cases  apply  the 
Massachusetts  doctrine  to  cases  where  a 
passenger's  trunk  was  left  at  the  station  ; 
in  such  oases  the  reasons  for  the  New 
Hampshire  rule  clearly  has  no  application. 
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State,  as  well  as  in  others,  the  notice  is  now  required  by  statute. 
This  statutory  requirement,  however,  does  not  affect  the  rule  that  the 
company's  liability  as  a  common  carrier  ceases  upon  the  safe  storage 
of  the  consignment  in  its  warehouse.^ 

When  the  question  as  to  notice  to  the  consignee  came  up  before 
the  Supreme  Court  of  New  Hampshire,  the  coryectnegs  of  the  Massar 
chusetts  doctrine  was  denied,  and  the  doctrine  set  up  that  the  com- 
pany continues  liable  as  a  common  carrier  until  the  consignee  has 
been  notified  of  the  arrival  of  the  goods,  and  has  had  a  reasonable 
time  and  opportunity  to  caU  for  the  goods,  to  examine  them,  and  to 
take  them  away.  The  court,  in  an  opinion  by  Sa.wyee,  J.,  advanced 
very  plausible  reasons  to  sustain  its  views,  dwelling  upon  the  fact  that 
the  same  rule  of  public  policy  which  made  the  carrier  an  insurer 
during  the  transit,  required  that  he  should  be  so  liable  until  the  con- 
signee had  had  an  opportunity  to  take  possession.^  Such  reasonable 
time  and  opportunity  for  calling  for  and  removing  the  goods  is  not, 
however,  to  have  reference  to  the  peculiar  situation  and  circum- 
stances of  the  consignee,  but  is  to  be  such  as  would  give  to  a  person 
residing  iii  the  vicinity  of  the  place  of  delivery,  and  informed  of  the 
usual  course  of  business  on  the  part  of  the  servants  of  the  company 
in  unloading  cars  and  delivering  goods  of  that  character,  a  reason- 
able opportunity  within  the  usual  business  hours  for  the  delivery  of 
such"  goods,  to  call  for  them,  and  examine,  and  take  them  away.* 
The  views' expressed  in  this  case  have  been  followed  in  Kansas, 
Kentucky,  Louisiana,  Michigan,  New  Jersey,  New  York,  Ohio,  Ver- 
mont, and  Wisconsin,  and,  before  the  passage  of  the  statute  requir- 
ing notice,  in  Tennessee.*    The  English  cases  have  been  cited  both 

1  Butler  I).  East  Tennessee,  fee.  R.  Co.,  opportunity  to  remove  the  goods.  'Wilson 
8  Lea  (Tenn.),  32.  "  The  liahility  af  the  v.  California  Central  E.  Co.,  94  Cal.  166. 
company  as  a  common  carrier,"  said  the  "  Moses  v.  Boston,  &c.  R.  Co.,  32  N. 
court,  "  ceased  when  the  trunk  was  de-  H.  523  ;  64  Am.  Dee.  387. 
posited  in  the  warehouse.  The  subsequent  '  Moses  o.  Boston,  &c.  R.  Co.,  32  N. 
loss  by  fire,  without  any  fault  on  the  part  H.  ~  523  ;  64  Am^  Dec.  387. 
of  the  company,  would  fall  upon  the  owner  *  Leavenworth,  &o.  E.  Co.  v.  Maris, 
of  the  goods."  Citing  Express  Co.  v.  Kauf-.  16  Kan.  333;  Jeffersonville,  &c.  E.  Co.  v. 
man,  12  Heislc.  (Tenn.)  161  ;  Eankin  w.  Cleveland,  2  Bush  (Ky.),  468;  Maignan 
Memphis  Packet  Co.,  9  Heisk.  (Tenn.)  o.  Railroad  Co.,  24 La.  An.  333;  Buckley. 
564,  570.  The  California  statute  requires  v.  Gt,  Western  R.  Co.,  18  Mich.  121  (iu' 
such  a  noticfe.  It  is  held  that  if  the  this  case  the  court  held  squarely  in  favor 
notice  is  given,  the  liability  of  the  com-  of  the  New  Hampshire  rule  that  the  com- 
pany from  that  time  on  is  that  of  a  ware-  pany  is  liable  as  a  common  carrier  until 
houseman;  but  that  a  failure  to  give  the  the  consignee  has  had  a  reasonable  oppor- 
notice  renders  it  liable  as  a  common  car-  tunity  to  remove  the  goods  ;  in  a  previous 
rier  until  the  consignee  has  had  time  and  case,  McMiUan  v.  Mich.  Southern  E.  Co., 
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ways ;  but  it  is  believed  that  the  prevailing  rule  there  is  that  held  by 
the  Massachusetts  Court.^ 

The  general  doctrine  is  that  the  company  is  liable  as  a  common 
carrier,  and  not  as  a  warehouseman,  for  goods  transported  over  its  line 
and  stored  in  its  terminal  warehouse  awaiting  delivery  to  the  con- 
necting line,  or  to  an  intermediate  consignee,^  And  this  applies  even 
when  the  company's  charter  specifically  provides  that  it  shall  be 
liable  only  as  a  warehouseman  for  goods  stored  in  any  of  its  depots 
"  awaiting  delivery ; "  the  quoted  term  is  construed  as  not  embracing 
the  case  of  goods  awaiting  farther  transportation.* 

Sec.  453.  "Who  may  sue  for  Loss  or  Injury.  —  In  the  absence  of  an 
express  contract,  it  is  presumed  that  the  carrier  is  employed  by  the 
person  at  whose  risk  the  goods  are  carried,  —  that  is,  the  person  whose 
goods  they  are,  and  who  would  suffer  if  they  were  lost.*    If  there 


16  Mich.  79,  the  court  had  been  evenly 
divided  ;  but  in  the  Buckly  case,  the  New 
Hampshire  rule  was  definitely  established) ; 
Pinney  v.  St.  Paul,  &c.  E.  Co.,  19  Minn. 
251  ;  Derosia  v.  Winona,  &c.  E.  Co.,  18 
Minn.  133  ;  Monis,  &c.  E.  Co.  v.  Ayers, 
29  N.  J.  L.  393  ;  Mills  v.  Michigan  Cen- 
tral E.  Co.,  45  N.  Y.  622  ;  6  Am.  Eep. 
152  ;  Tarbell  v.  Shipping  Co.,  110  N.  Y. 
170  ;  reversing  21  J.  &  S.  190  ;  McKinney 
V.  Jewett,  90  N.  Y.  267  ;  Hedges  v.  Hud- 
son Eiver,  &c.  E.  Co.,  49  N.  Y.  223  ;  Mo- 
Donald  V.  Western  E.  Co.,  34  N.  Y.  497  ; 
Tenner  v.  Buffalo,  &o,  E.  Co.,  44  N.  Y. 
504;  4  Am.  Eep.  709  ;  Pelton  v.  Eensaelaer, 
&c.  E.  Co.,  54  N.  Y.  214  ;  Sherman  v. 
Hudson  Eiver  E.  Co.,  64  N.  Y.  254  ; 
Hirsch  v.  Quaker  City,  2  Disney  (Ohio), 
144  ;  Spears  v.  Spartansburgh,  &c.  E.  Co., 
11  S.  C.  158  ;  Dean  v.  Vacaro,  2  Head 
(Tenn.),  490  ;  Eankin  v.  Memphis  Packet 
Co.,  9  Heisk.  (Tenn.)  564  ;  Butler  v.  East 
Tenn.,  &c.  E.  Co.,  8  Lea,  32 ;  9  Am.  & 
Eng.  E.  Cas.  249  ;  Ouimit  u.  Henshaw, 
35  Vt.  604  (rule  applied  to  passenger's 
trunk)  ;  BInmenthal  t.  Brainerd,  38  Vt. 
402  ;  Winslow  v.  Vermont,  &c.  E.  Co.,  42 
Vt.  700  ;  Wood  v.  Crocker,  18  Wis.  345  ; 
Lerake  v.  Chicago,  &c.  R.  Co.,  39  Wis. 
449.  "  When  the  consignee  is  unknown 
to  the  carrier,  a  due  effort  to  find  him  and 
notify  him  of  the  arrival  of  the  goods  is  a 
condition  precedent  to  the  right  to  ware- 
house them."  Sherman  ».  Hudson  Eiver 
E.  Co.,  64  N.  Y.  254. 

The  doctrine,  as  stated  by  Thompbon, 


J.,  in  Pindell  v.  St.  Louis,  &o.  E.  Co.,  41 
Mo.  App.  85,  is  that  the  railroad  company 
ceases  to  be  liable  as  a  common  carrier 
and  assumes  only  the  liability  of  a  ware- 
houseman if,  after  the  an-ival  of  the  goods 
at  their  destination,  he  notifies  the  con- 
signee of  their  arrival  and  places  them  in 
a  reasonably  safe  place,  regard  being  had 
to  their  characterj  to  await  the  action  of 
the  consignee  in  taking  possession  of  them. 
It  is  not  necessary  that  the  carrier  ^ould 
in  such  oa.se  notify  the  consignee  of  the 
place  of  the  storage  of  the  goods,  but  only 
that  there  should  be  such  notice  of  the 
arrival  of  the  goods,  and  that  the  earner 
should  hold  itself  in  readiness  to  inform 
the  consignee  of  the  place  of  storage  upon 
application  therefor. 

1  Shepherd  v.  Bristol,  &e.  Ey.  Co.,  L. 
E.  3  Exch.  189  (Maktin,  B.,  dissenting). 
See  Eedman's  Law  of  Ry's,  p.  104. 

2  Mills  ».  Mich.  Central  E.  Co.,  45  N. 
Y.  622  J  6  Am.  Eep.  152;  Mich.  Central 
E.  Co.  V.  Manufacturing  Co.,  16  Wall. 
(U.S.)  318. 

'  Mich.  Central  E.  Co.  i>.  Manufactur- 
ing Co.,  16  Wall.  (U.  S.)  318.  But  the 
Michigan  court  takes  a  view  directly  op- 
posed to  that  of  the  above  cases,  and  holds 
that  under  such  a  charter  provision  the 
company  is  only  liable  as  a  warehouseman. 
Mich.  Central  R.  Co.  v.  Lantz,  32  Mich. 
502,  509  ;  Mich.  Central  E.  Co.  v.  Hale,  6 
Mich.  243. 

*  Dicey's  Parties  to  Actions,  87  ;  Mo- 
bile, &c.  B.  Co.  V.  Williams,  54  Ala.  168. 
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has  been  a  valid  sale  of  the  goods  by  the  consignor  to  the  consignee^ 
the  former  acts  merely  as  the  agent  of  the  latter  in  delivering  them 
to  the  carrier,  and  they  are  from  that  time  at  the  risk  of  the  con- 
signee ;  and  if  lost  or  injured,  the  latter  is  the  proper  person  to  sue 
the  carrier  therefor,^  even  though  the  freight  was  prepaid  by  the 
consignor.2  jf^  however,  the  property  in  the  goods  has  not  passed 
from  the  consignor,  as,  if  they  are  sent  subject  to  approval,  the 
consignor  must  sue  ;  ^  or  if  the  sale  is  not  binding  on  the  consignee 
by  reason  of  non-compliance  with  the  statute  of  frauds*  Where  goods 
are  misdelivered,  the  consignor  is  the  proper  person  to  sue,  unless 
the  property  in  the  goods  has  passed  to  the  consignee ;  *  and  the  ' 
same  is  also  the  rule  when  the  consignee  cannot  be  found,  or  where 
the  goods  have  been  sent  upon  a  fraudulent  order.^  If  the  con- 
signor has  contracted  with  the  consignee  to  deliver  the  goods  to  him 
at  the  termination  of  the  transit,  the  consignor  only  can  sue  ;  but  if 
he  has  merely  contracted  to  deliver  them  on  board  the  cars,  the 
property  in  the  goods  vests  in  the  consignee  when  the  goods  are 
delivered  to  the  carrier,  and  he  alone  can  sue  for  their  loss,  or  for  an 
injury  thereto^ 

If  the  separate  property  of  two  persons  has  been  shipped  in  the 
same  package,  in  case  of  loss  it  has  been  held  that  they  may  join  in 
an  action  therefor.^  A  special  property  in  goods  has  been  held 
sufficient  to  uphold  an  action.  Thus,  it  has  been  held  that  a  laun- 
dress may  sue  a  carrier  for  the  loss  of  linen  returned  by  her  through 
a  carrier,  the  ground  being  that  she  is  liable  to  the  owner  for  the 
loss,  and  is  therefore  damaged  to  the  extent  of  the  value  of  the  linen.^ 
If  the  goods  were  carried  under  a  special  contract  between  the  com- 
pany and  one  of  the  parties,  the  party  to  the  contract  should  sue.^" 

Sec.  454.  Damages  recoverable.  —  An  action  for  damages  for  the 
loss  of  goods  shipped  over  the  carrier's  line  is  one  ex  contractu ;  it 
arises  out  of  the  breach  of  the  contract  to  carry  safely,  and  the  dam- 

1  Dawes  v.  Peck,  8  T.  E.  330 ;  Cork  ^  Hoare  v.  Great  Western  Ey.  Co.,  25 
Distilling  Co.  v.  Great  Southern,  &c.  Ey.     W.  E.  631. 

Co.,  7  H.  L.  269  ;  Penn.  Co.  v.  Holder-  «  Heugh  «.  London,  &c.  Ey.  Co.,  L.  E. 

man  (Ind.),  1  Am.  &  Eng.  E.  Cas.  285.  5  Exchq.  51. 

2  King  V.  Meredith,  2  Camp.  639.  '  Dunlop  v.  Lambert,  6  CI.  &  F.  600  ; 
»  Swain  ».  Shepherd,  1  M.  &  E.  223 ;  Davis  v.  James,  5  Burr.  2680 ;  Moore  v. 

Finn  v.  Western  R.  Co.,  112  Mass.  524.        Wilson,  1  T.  E.  659. 

«  Coates  V.  Chaplin,  3  Q.  B.  483  ;  »  Metcalf  v.  London,  &c.  Ey.  Co.,  4  C. 
Coombs  V.  Bristol,  &c.  By.  Co.,  3  H.  &    B.  n.  s.  317. 

N.  510.  ®  Freeman  v.  Birch,  3  Q.  B.  492,  n. 

1"  Eedman  on  Eailway  Carriers,  147. 
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ages  are  therefore  to  be  confined  to  such  as  are  ordinarily  recoverable 
for  a  breach  of  contract.  The  law  implies  an  undertaking  on  the 
part  of  the  carrier  to  insure  a  safe  transportation  and  delivery ;  but, 
this  implication  of  law  is  merely  a  part  of  the  contract,  and  a  failure 
to  discharge  confers  no  basis  for  an  action  m  delicto,  unless  the  injury 
has  been  wilful.  The  case  is  not  analogous  to  actions  by  passengers 
for  personal  injuries. 

The  rule  was  laid  down  in  an  early  case,  Hadley  v.  Baxendale,^  and 
has  been  adhered  to  ever  since,  that  "  where  two  parties  have  made 
a  contract  which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  Reasonably  be  considered  as  arising 
naturally,  i.  e.  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it."    In  that  case 
the  owners  of  a  floUr  mill  sent  a  broken  shaft  to  an  ofiice  of  defend- 
ants, who  were  common  carriers,  to  be  conveyed  by  them,  and  de- 
fendant's clerk,  who  attended  at  the  ofi&ce,  was  told  that  the  mill  was 
stopped,  that  the  shaft,  must  be  delivered  immediately.    The  delivery 
of  the  broken  shaft  to  the  consignee,  to  whom  it  had  been  sent  as  a 
pattern  by  which  to  make  a  new  shaft,  was  delayed  for  an  unreason- 
able time,  in  consequence  of  which  the  plaintiffs  did  not  receive  the 
new  shaft  for  some  days  after  the  time  they  ought  to  have  received 
it,  and  they  were  ponsequently  unable  to  operate  their  mill  from 
want  of  the  new  shaft,  thereby  incurring  considerable  loss  of  profits 
which  they  would  otherwise  have  made.     The  court  held  that  the 
damages  recoverable  could  not  include  the  profits  which  plaintiffs 
would  have  made  from  the  operation  of  their  mill,  because  "  such  a 
loss  would  neither  have  flowed  naturally  from  the  breach  of  this 
contract  in  the  great  multitude  of  sq^h  cases  occurring  under  ordinary 
circumstances,  nor  were  the  special  circumstances,  which,  perhaps, 
would  have  made  it  a  reasonable  and  natural  consequence  of  such 
breach  of  contract,  communicated  to  or  known  by  the  defendants."  ^ 
Whenever  the  goods  are  lost,  the  shipper  is  entitled  to  recover  as 
damages  their  full  value  at  the  place  to  which  they  are  consigned  at 

1  9  Exch.  841.  telegraph  companies  for  damages  for  failure 

2  Hadley  v.  Baxendak,  9  Exch,  341.  or  delay  in  the  delivery  of  a  message.  See 
A  very  common  class  of  cases,  involving  an  these  oases  examined  m  extenso  in  the  arti- 
application^  of  the  rule  of  damages  laid  cle,  "  Telegraphs  and  Telephones,"  in  the 
down  in  this  case,  is  seen  in  actions  against  Am.  &  Eng.  Enoy.  of  Law. 
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the  time  when  they  should  have  ,  arrived  there,^  less  the  amount  of 
freight,  unless  it- has  heen  paid  in  advance.  If  the  goods  have  no 
market  value  at  the  place  of  delivery,  then  the  cost  of  the  goods,  and 
the  expense  of  transit,  or  in  other  words  the  actual  value  of  the  goods 
is  the  measure  of  reoovefy.^  If  the  value  of  the  goods  was  stated  by 
the  consignor  to  the  carrier  to  be  a  certain  sum,  no  greater  sura  can 
be  recovered,  as  he  is  bound  by  his  valuation.^  But  as  has  been  seen, 
the  carrier  cannot  limit  his  liability  for  negligence  by  himself  placing 
an  arbitrary  value  upon  the  goods.*  If  the  goods  are  only  partially 
destroyed,  or  are  injured,  the  difference  between  their  value  at  the 
place  of  delivery  at  the  time  and  in  the  condition  in  which  they 
ought  to  have  arrived,  and  their  value  at  the  time  and  in  the  condi- 
tion in  which  they  did  arrive,  is  the  measure  of  recovery.^  But 
where  in  such  cases  the  consignee  expends  labor  and  money  in  order 
to  render  the  damaged  goods  salable,  he  is  entitled  to  recover  com- 
pensation for  such  expense  in  addition  to  the  difference  in  value. 
The  expense  enured  to  the  benefit  of  thecarrier,  and  must  be  charged 
to  him  as  proximately  connected  with  the  actual  injury  to  the  goods.® 
The  same  principle  applies  where  the  shipper  incurs  expenses  in  en- 
deavoring to  reclaim  the  goods.^  Ordinarily  the  consignee  cannot 
refuse  to  receive  the  goods  merely  because  they  are  damaged ;  he  must 
take  them  as  they  are,  and  rely  on  his  action  to  recover  for  the 
damage  suffered.^  But  where  the  article  is  practically  worthless,  and 
so  injured  that  it  wpuld  cost  the  price  of  a  new  one  to  repair  it,  he 
may  refuse  to  receive  it,  and  recover  as  for  an  entire  loss.^ 

1  Eice  V.  Baxendale,  7  H.  &  N.  96  ;  Peet  v.  Chicago,  &o.  R.  Co.,  20  "Wis.  594 ; 
Brandt  v.  Bawlby,  2  B.  &  Ad.  932.  Sisson  o.  Cleveland,  &o.  R.  Go.,  14  Mich. 

2  British  Columbia  Saw  MUl  v.  Nettle-  489;  Rome  E.  Co.  v.  Sloan,  39  Ga.  636. 
ship,  L.  R.  3  C.  P.  499;  O'Hanlan  v.  Great         «  Winne  v.   IlL   Central   E.   Co.,  31 
Western  Ry.  Co.,  6  B.  &  S.  484.  Iowa,  584. 

»  McCanee  v.  London,  &o.  Ry.  Co.,  3         '  North,  &c.  E.  Co.  v.  Akers,  4  Kan. 

H.  &  0.  343 ;  Maguire  v.  Dinsmore,  62  453  ;  Farwell  v.  Davis,  66  Barb.  (N.  Y.) 

N.  Y.  35.  73. 

*  Atchison,   &c.  E.   Co.  v.  Miller,  16         8  Gulf,  &c.  E,  Qo.  v.  Booton  (Tex.),  15 

Neb.  661 ;  18  Am.  &  Eng.  E.  Cas.  545  ;  S.  W.  Eep.  502;  St.  Louis,  &c,  E.  Co.  v. 

Hart  0.  Pennsylvania  R..  Co.,  112  TJ.  S.  Mndford,  44  Ark.  439 ;  ScovUle  v.  Griffith,  ■ 

331.  12  N.  Y.  509  j  Gulf,  &c.  E.  Co.  v.  Jack- 

6  CoUard  v.  Southeastern  Ry.  Co.,  7  son  (Tex.),  15  S.  W.  Rep.  128. 
H.   &  N.   79  ;  Missouri  Pac.   R.  Co.   ».         »  Thomas,  &c.  Co.  v.  Wabash,  &o.  R. 

Breeding  (Tex.),   16    S.   W.  Rep.   184  ;  Co.,  62  Wis.  642.     Where  one  delivered 

Smith  «.  New  Haven,  &o.  E.  Co.,  12  Al-  goods  at  C.  to  be  carried  to  S.,  and  was 

len  (Mass.),  531  ;  Ingledew  v.  Northern  told  by  the  booking-clerk  tjiat  the  transit 

E.  Co.,  7  Gray  (Mass.),  86;  Estil  v.  Rail-  would  take  two  days,  and  two  days  after, 

road  Co.,  41  Fed.  Rep.  849  ;  Baltimore,  he  called  at  S.  and  was  told  they  had  not 

Sx).  R.  Co.  V.  Pumphrey,   59  Md.  390  ;  arrived,  and  he  received  the  same  answer 
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The  value  of  the  goods,  if  destroyed,  or  the  decrease  in  value,  if  they 
are  damaged,  is  always  recoyerable  if  the  carrier  is  liable  at  all.  The 
trouble  as  to  the  measure  of  damages  comes  in  where  the  shipper 
claims  damages  for  a  loss  of  profits,  or  for  similar  losses  consequent 
upon  the  delay,  damage,  or  destruction  of  his  goods.  Here  the  rule 
of  Padley  v.  Baxendale  is  the  only  test  which  can  be  applied.  If  the 
damages  consequent  upon  the  delay,  etc.,  are  such  as  may  fairly  be 
considered  to  have  been  in  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  a  probable  consequence  of  a  breach  of  it, 
then  they  are  a  proximate  consequence  of  the  breach  of  contract,  and 
are  recoverable.  Special  circumstances  existing  at  the  time  the 
contract  was  made  cannot  be  allowed  to  affect  the  measure  of  damages 
unless  it  is  shown  that  they  were  communicated  to  the  other  party.^ 
Thus,  where  plans  for  building  a  house  were  lost  in  transit,  the  carrier 
not  having  been  informed  of  what  they  were,  nor  to  what  use  they 
were  to  be  put,  the  measure  of  damages  is  the  cost  of  new  plans  and 
the  expense  incurred  in  securing  them,  but  not  the  loss  from  the 
delay  in  building  the  house.^  And  where  a  plan  and  model  were 
sent  to  a  certain  place  to  compete  for  a  prize,  the  proper  measure  of 
recovery  was  held  to  be  the  value  of  the  labor  and  materials  expended 
in  making  the  article ;  and  damages  for  the  loss  of  the  opportunity 
to  compete  for  the  prize  were  held  too  remote  for  consideration.^  If 
there  has  been  a  delay  in  delivering,  which  amounts  to  a  breach  of 
contract,  it  seems  that  nominal  damages  are  recoverable,  although 
damages  are  proved.*  But  if  the  plaintiff  has  sustained  actual  damage, 
he  is  not  always  entitled  to  recover  the  full  amount.  Thus,  where 
there  has  been  an  unreasonable  delay  in  the  delivery  of  goods,  the 
damages  prima  facie  would  be  the  difference  in  the  value  of  the 

on  several  occasions  during  the  nine  days  of  the  traveller  during  the  time  he  was 
following,  —  it  was  held  that  he  was  en-  waiting  for  the  parcel  were  claimed  as  dam- 
titled  to  throw  the  goods  on  the  hands  of  ages,  it  was  held  that  such  damages  were, 
company  and  sue  for  the  value.  Levene  too  remote  and  could  not  he  recovered. 
V.  Gt.  Western  Ry.  Co.,  18  L.  T.  n.  s.  Woodger  v.  Gt.  Western  Ey.  Co.,  L.  R.  2 
295.  C.  P.  318  ;  15  W.  R.  38.3. 

1  Hadley  v.  fiaxendale,  9  Exch.  341.    A         =  Mather  ».  American  Express  Co.,  138 

tomniercial  traveller  delivered  a  parcel  of  Mass.  57. 

samples  to  a  carrier  to  be  carried  to  A.,  but         »  Lythgoe  v.  East  Anglia  Ry.  Co.,  15 

Hid  not  state  the  contents  of  the  package  or  Jurist,  400.    See  W.  D.  Telegraph  Co.  v. 

the  pui'poseforwhich  it  was  required.    By  Crall,  89  Kan.  580  (no  damages  recover- 

the  negligence  of  the  carrier,  the  delivery  able  for  the  possibility  that  a  horse  would 

of  the  parcel  was  delayed  and  the  traveller  have  won  a  race). 

spent  three  days  at  A.  unemployed,  wait-         *  Robinson  v.  Great  Western  Ry.  Co., 

ing  for  it.     In  an  action  against  the  carrier  85  L.  J.  C.  P.  123  ;  Roberta  v.  Midland 

for  negligence,  in  which  the  hotel  expenses  Ry.  Co.,  25  W.  E.  323. 
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goods  at  the  place  of  destination  at  the  time  they  ought  to  have  been 
delivered,  and  their  value  at  the  time  when  they  are  delivered  in 
fact.^  Any  loss  above  this  difference  sustained  by  the  plaintiff,  not 
from  the  delay  alone,  but  out  of  his  own  special  arrangements  or  cir- 
cumstances, cannot  be  recovered  in  the  absence  of  a  special  contract, 
express  or  implied.  But  if  the  intended  use  and  application  of  the 
goods  to  be  carried  was  expressly  brought  to  the  notice  of  the  com- 
pany's servants  at  the  time  they  received  them,  or  could  be  reason- 
ably inferred  from  circumstances  known  to  them,  so  that  the  special 
use  or  application  might  be  fairly  considered  to  be  within  the  con- 
templation of  both  parties  to  the  contract,  the  consignor  is  entitled 
to  recover  the  damages  naturally  resulting  from  his  so  being  unable 
to  use  or  apply  the  goods,  since  both  parties  may,  be  said  to  have 
made  this  the  basis  of  the  contract.^  It  is  clear  the  company  may 
refuse  to  accept  the  goods  on  the  basis  of  such,  a  special  liability,  but 
if  they  accept  without  objection  they  acquiesce  in  the  liability.  But 
merely  labelling  goods  as  "  travellers'  goods  "  was  held  not  to  affect 
a  company  with  notice,  so  as  to  make  them  liable  for  special  damages 
for  delay  in  the  delivery.* 

In  many  cases  of  claim  for  loss  of  market,  the  company  have 
constructive  notice  from  the  apparent  nature  of  the  goods,  their 
destination,  or  from  previous  dealings  that  they  are  being  sent  to  a 
particular  market,  and  therefore  they  are  clearly  bound  to  recom- 
pense the  owner  the  reasonable  loss  flowing  from  his. being  disap- 
pointed of  the  market ;  and  where  the  customer  stipulates  that  the 
goods  shall  be  sent  the  same  evening,  a  special  contract  is  created, 
and  the  company  may  be  sued  for  the  breach  of  it.* 

Where  the  delivery  of  a  shaft  was  delayed  an  unreasonable  time, 
by  which  a  mill  was  stopped,  it  was  held  that  inasmuch  as  the 

1  Hom».MidlandRy.Co,,L.R.8C.P.131.  agent,  describing  the  goods  as  "sundries," 

2  Simpson  v.  London,  &c.  Ey.  Co.,  L.  addressed  to  the  N.  show-ground  and  in- 
R.  1  Q.  B.  D.  274.  In  this  ease  the  plain-  dorsed  "  must  be  delivered  on  Monday 
tiff  was  a  dealer  in  eattle-spioe,  and  was  in  certain."  The  goods  not  having  been  de- 
the  habit  of  going  about  to  agricultural  livered  on  Monday,  nor  in  time  for  the 
shows  exhibiting  samples,  and  having  ex-  show,  it  was  held  that  the  plaintiff  was 
hibited  them  at  a  show  at  B.,  was  desirous  entitled  to  recover  the  damages  resulting 
of  exhibiting  them  at  another  show  at  N.,  from  the  defendant's  /aUure  to  deliver  in 
the  defendant  railway  company  had  a  time,  —  namely,  his  expenses  and  loss  of 
special  office  in  the  show-ground  at  B;  for  profits.  Simpson  t.  London,  &c.  Ey.  Co., 
the  purpose  of  receiving  and  forwarding  1  Q.  B.  D.  174. 

exhibited  goods,  and  the  plaintiffs  agent         *  Candy  v.  Midland  Ky.  Co.,  38  L.  T. 

delivered  his  wares   to   the    defendant's  n.  s.  226. 

clerk,  who  supplied  a  blank  consignment-         *  Pickford  «.  Grand  Junction  Ey.  Co., 

note,  which  was  filled  up  by  the  plaintiff's  12  M.  &  W.  766. 
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carrier  had  no  notice  that  the  profits  of  the  mill  would  be  thereby 
stopped,  he  would  not  be  liable  for  the  loss  thereof.^  And  where 
the  plaintiff,  a  clothier,  sent  a  parcel  of  goods  to  his  traveller  at  C, 
without  notice  to  the  company  of  the  object  for  which  the  goods 
were  sent,  and  their  delivery  was,  through  the  company's  negligence, 
delayed  until  after  the  traveller  left  C,  and  the  plaintiff  in  conse- 
quence lost  the  profits  which  he  would  have  derived  from  sales  at 
C,  it  was  held  that,  in  the  absence  of  notice  to  the  company  of  the 
object  for  which  the  goods  were  sent,  the  plaintiff  could  not  recover 
such  profits  as  damages  for  the  delay .^ 

In  an  action  for  delay  in  delivering  skins  for  making  gloves,  the 
plaintiff  was  held  not  entitled  to  recover  the  loss  in  wages  paid  to 
workmen  kept  idle  in  consequence  of  their  non-arrival.^  So  a  com- 
mercial traveller  was  not  allowed  his  hotel  expenses  during  two  days 
which  he  had  been  delayed  by  the  non-arrival  of  his  case  of  goods 
sent  by  luggage  train  without  any  intimation  of  any  kind  respecting 
it ;  *  but  reasonable  costs  incurred  in  searching  and  inquiring  for  the 
goods  would  be  recoverable.^  No  damages  can  be  recovered  which 
are  incapable  of  being  specifically  stated  and  appreciated,  as  for  in- 
stance, any  inconvenience  or  vexation  the  plaintiff  may  have  suffered.^ 

1  Hadley  v.  Baxendale,  9  Exch.  341.  held  that  although  the  plaintiff  could  not 

^  Great  Western  Ry.  Go.  v.  Kedmayne,  recover  his  loss  of  profits,  yet  the  jury 

L.  B.  1  C.  P.  329.  might  take  into  consideration  the  deterio- 

'  Le  Peintnr  v.  Southeastern  Ry.  Co.,  ration  in  the  marketable  value  of  the  cloth , 

2  L.  <r.  N.  s.  170.  by  reason  of  the  season  having  passed  for 

*  Woodger  v.  Great  Western  Ry.  Co.,  making  caps.     In  Crouch  v.  Great  North- 

L.  E.  2  C.  P.  318.  ern  Ry.  Co.,  11  Exchq.  742,  where  a  com- 

^  Hales  V.  London,  &c.  Ry.  Co.,  4  B.  pany  refused  to  carry,   at  the  ordina7'y 

&  S.  66.    In  Gee  v.  Lancashire,  &c.  Ry.  rat^,  packed  parcels  for  a  carrier,  whereby 

Co,,  6  H.  &  N.  211,  the  plaintiffs  were  he  was  obliged  to  send  them  a  more  cir- 

not  allowed  to  recover  loss  of  wages  paid  cuitous  route  at  a,  greater  expense,  it  was 

to  work-people,  and  of  profits  they  would  held  that  he  was  not  entitled  to  recover 

have  made,  in  consequence  of  their  mill  damages  for  alleged  loss  of  business,  as 

being  stopped  through  failure  of  the  com-  the    declaration    was    framed  ;    but,  per 

pany  to  deliver  cotton  within  their  usual  Martin,  B.,  if  the  fact  had  been  that  the 

time  ;  for  though  they  had  communicated  plaintiff  was  a  earner  whose  business  con- 

the  fact  of  their  mill  being  stopped,   in  sisted  in  collecting  goods  to  be  forwarded 

consequence  of  non-delivery  to  the  servants  by  the  defendants'  railway,  and  the  de- 

of  the  company  at  the  place  of  destination,  fendants  designedly  refused  to  carry  his 

they  had  not  done  so  at  the  time  and  place  goods,  which  they  were  bound  by  law  to 

of  delivery.    In  Wilson  v.  Lancashire,  &e.  do,  in  order  to  obtain  a  monopoly  and 

Ry.  Co.,  9  C.  B.  n.  s.  632,  where  an  action  destroy  the  plaintifTs  business,  —  under 

was  brought  against  a  company  for  dam-  such  circumstances  a  jury  would  be  justi- 

age  for  loss  sustained  by  delay  in  delivery  fied  in  giving  very  heavy  damages, 
of  cloth,  by  which  the  plaintiff,  who  was         «  Hamlin  v.  Great  Northern  Ry.  Co., 

a  cap-maker,  lost  the  season  for  making  it  1  H.  &  N.  408 ;  Hobbs  v.  London,  &c.  Ry. 

into  caps,  and  so  disposing  of  it,  — it  was  Co.,  L.  R.  10  Q,  B.  111. 
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'  But  while  the  market  value  at  the  time  and  place  of  delivery, 
together  with  proper  consequential  damages,  is  the  usual  measure  of 
damages  where  goods  aref  lost,  the  rule  does  not  afford  an  invariable 
standard.  Thus  where  goods  which  possess  a  peculiar  value  to  the 
owner,  and  which  can  have  no  market  value,  as  for  example,  family 
photographs  and  the  like,  are  lost,  the  "just  rule  of  damages  is  the 
actual  value  to  him  who  owns  them,  taking  into  account  their  cost, 
the  practicability  and  expense  of  replacing  them,  and  such  other 
consideration  as,  in  the  particular  case,  affects  its  value  to  the 
owner."  ^  Just  compensation  to  the  owner  for  the  actual  loss  sus- 
tained by  him  is  the  basis  of  all  the  rules  for  determining  the 
measure  of  damages,- and  where  peculiar  circumstances  exist  where 
the  market  value  affords  no  evidence  of  the  loss  to  the  owner,  the 
jury  must  determine  what  is  a  proper  compensation  under  all  the 
circumstances.^ 

Where  there  is  a  refusal  to  deliver,  without  cause,  it  amounts  to 
a  conversion,  and  the  measure  of  damages  is  the  value  of  the'  goods 
when  converted.^  If  the  goods  are  delivered  at  the  wrong  destina- 
tion, tiie  measure  of  damages  is  the  difference  in  their  value  at  their 
destination,  and  that  at  the  place  where  they  were  actually  delivered, 
or  the  expense  and  damages  necessarily  incurred  in  bringing  them  to 
their  original  and  proper  destination.* 

If  the  goods  were  intended  for  immediate  sale  at  the  point  to 
which  they  were  shipped,  the  measure  of  damage  for  a  delay  is  the 
difference  between  the  market  price  when  they  were  delivered,  and 

1  Green  v.   Boston,   &o.   K.  Co.,  128  value  of  such  goods  to  their  owner  would 

iMa.ss.   221  ;  Stickney  v.  Allen,    10  Gray  furnish  the  proper  rule  upon  which  he 

(Mass.),   352;    Houston,  &c.    R.   Co.   v.  should  recover.    Not  any  fanciful  price 

Burke,  55  Tex.  323  ;  9  Am.  &  Eng.  R.  Gas.  that  he  might  for  special  reasons  place 

59,  369.  upon  them,  nor,  on  the  other  hand,  the 

^  In  a  case  in  Texas,  involving  a  similar  amount  for  which  he  could  sell  them  to 

question,  the  court  said  ;  "  The  lost  articles  others,  but  the  actual  loss  in  money  which 

seemed  to  he  of  such  a  character  —  viz.,  he  would  sustain  by  being  deprived  of 

second-hand  clothing,  books,  and  table  fur-  articles  so  specially  adapted  to  the  use  of 

niture  which  had  been  used  by  the  plain-  himself  and  his  family."     International, 

tiff  —  that  they  could  not  be  said  to  have  &c.  E.  Co.  v.  Nicholson,  61  Tex.  550.    See 

to  him  a  value  at  one  place  different  from  also  Denver,  &c.  E.  Co.  v.  Frame,  9  Col. 

that  they  possessed  at  another.     He  could  385  ;  Marsh  v.  Union  Pac.  E.  Co.,  3  Mc- 

hardly  have  supplied  himself  in  the  market  Crary  (U.  S.),  236;  9  Fed.  Eep.  873  ;  6 

with  goods  in  the  same  condition  and  so  Am.  &  Eng.  E.  Cas.  359  (loss  of  household 

exactly  suited  to  his  purposes  as  were  those  goods). 

of  which  he  had  been  deprived.     As  com-  '  Loeffler  v.  Keokuk,  &c.  E.  Co.,  7  Mo. 

pensation  for  the  actual  loss  is  the  funda-  >App.  185. 

mental  principle  upon  which  the  measure  *  Galena,  &c.  R.  Co.  v.  McCrae,  18  lU. 

of  damages  rests,  it  would  seem  that  the  488.                                               ' 
vol..  III. — 24 
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that  when  they  should  have  been  delivered,  together  with  interest.^ 
In  addition,  such  incidental  damages  may  be  recovered  as  necessarily 
attended  the  delay,  as  where  the  plaintiff  incurred  expense  and  loss 
of  time  in  searching  for  the  goods  and  endeavoring  to  trace  them 
up,  fetc.^  Where  special  circumstances  exist  of  which  the  carrier 
was  informed  they  may  be  considered.  Thus,  where  the  shipper 
had  made  an  advantageous  sale  of  the  goods,  provided  they  should 
be  delivered  within  a  certain  time,  and  through  the  carrier's  delay 
this  bargain  is  lost,  the  measure  of  recovery  is  the  difference  between 
the  price  contracted  for  and  the  actual  market  value  at  the  time  and 
place  of  delivery .8  But  this  i,s  only  true  where  the  carrier  was  in- 
,  formed  of  the  circumstances,  in  any  other  case  the  special  contract 
price  could  not  be  considered* 

In  a  case  before  the  supreme  court  of  Mississippi,®  the  ground  of 
the  action  was  that  the  carrier  had,  without  cause,  delayed  the 
,  transportation  and  delivery  of  a  part  of  the  machinery  of  a  saw- 
,  mill,  for  the  want  of  whibh  the  mill  had  to  lay  idle,  and  the  profits 
which  would  have  been  derived  from  its  operation  were  thus  lost. 
The  court  dwelt  on  the  impossibility  of  stating  any  fixed  rules  by 
which  in  every  case  the  measure  of  damages  may  be  determined, 
but  after  affirming  the  principles  stated  in  Hadley  v.  Baxendale, 
stated  the  further  propositions  that,  (1)  "Losses  of  profits  in  a 
business  cannot  be  allowed  unless  the  data  of  estimation  are  so 
definite  and  certain  that  they  can  be  ascertained  reasonably  by  cal- 
culation, And  then  the  party  in  fault  must  ,have  had  notice  either 
from  the  nature  of  the  contract  itself,  or  by  explanation  of  the  cir- 
cumstance at  the  time  the  contract  was  made,  that  such  damage 

,      1  Ingledew  ».   Boston,  &c.  E.  Co.,   7  plaintiff  had  a  contract  to  deliver  goods  in 

Gray  (Mass. ),  86;  Ward  v.  Railroad  Co.,  47  London,  at  a  given  date,  at  an  exoeption- 

N.  Y.  29  ;  Peet  v.  Chicago,  &c.  R.  Co.,  20  ally  high  price.  ■  Notice  was  given  to  the 

Wis.  *  594  ;  Collard  v.  Southeastern  By.  station-master  that  they  must  be  delivered 

Co.,  7  H.  &  N.  79  ;  Columbus,     c.  R.  Co.  at  the  given  date,  and  if  not  so  delivered, 

V.  Flournoy,  75  Ga.  743.  they  would  be  thrown  on  the  plaintiff's 

2  Farwell  ».  Davis,  66  Barb.  (N.  Y.)  hands;  but  nothing  was  said  about  the  ex- 

'  7.3  ;  Chicago,  &c.  R.  Co.  v.  Stanbro,  87  ceptional  character  of  the  contract,  or  the 

111.  195 ;  Ayres  i>.  Chicago,  &c.  R.  Co.,  75  unusually  high  price  of  the  goods.     The 

Wis.  215  ;  Laurent  w.  Vaughn,  30  Vt.  90.  company  failing  to  deliver  within  the  time, 

Demmg  v.  Grand  Trunk  R.  Co.,  48  it  was  held  that  they  were  not  liable  for 

N.  H.  45  ;  St.  Louis,  &c.  R.  Co.  y.Mud-  the  profit  losj  by  the  plaintiff  under  his 

.'i*,,        ^°'  contract  by  the  exceptional  price  of  the 

«  Gulf,  &C.-R.  Co.  «.  Cole(Tex.),16S.  goods. 
W.  Rep.  176  ;  Scott  v.  Steamship  Co.,  106         »  Vicksburg,  &c.  E.  Co.  v.  Ragsdale, 

Mass.  468.     In  Horn  v.  Midland  Ry.  Co.,  46  Miss.  483,  484 
42  L.  I  C.  P.  59,  L.  R.  8  C.  P.  131,  the 


SEC.  454. J  DAMAGES  EECOVERABLB.  1945 

would  ensue  from  non-performance.  (2)  If  the  contract  was  made 
with  reference  to  embarking  in  a  new  business  (such  as  sawing 
lumber  for  the  market),  the  speculative  profits  which  might  be  ^up- 
posed  to  arise,  but  which  were  defeated  because  of  a  breach  of  con- 
tract which  delaj'ed  the  business,  cannot  be  looked  to  as  an  element 
of  damage.  (3)  If  the  delay  is  in  the  transportation  of  machinery, 
to  be  applied  to  a  special  use,  and  that  is  known  to  the  carrier,  he 
is  responsible  for  such  damages  as  are  fairly  attributable  to  the 
delay,  —  such  as  the  value  of  the  use  of  the  machinery,  to  be  tested 
by  its  rental  price,  or  other  approximate  means ;  the  expense  of  idle 
hands  ;  the  loss  of  gain  on  work  contracted  to  be  done  for  another 
person,  if  such  work  could  have  been  done  had  the  machinery  been 
delivered,  and  the  gain  thereby  definitely  ascertained  in  proper  time. 
(4)  The  party  injured  by  the  delay  must  not  remain  supine  and 
inactive,  but  should  make  reasonable  exertions  to  help  himself  and 
thereby  reduce  his  losses  and  diminish  the  responsibility  of  the 
party  in  default  to  him."^ 

The  cases  decided  on  claims  for  consequential  loss  seem  to  have 
established  the  following  principles:  that  damage  beyond  the 
difference  in  market  values  will  not  be  allowed  unless  the  conse- 
quences of  delay  are  communicated  to  or  known  by  the  company  at 
the  time  and  place  of  delivery  to  them  ;  that  only  such  loss  'can  be 
recovered  as  was  reasonably  contemplated  by  both  parties  at  the 
time  the  contract  for  carriage  was  made,  and  not  loss  arising  out  of 
circumstances  then  wholly  unknown  to  the  company ;  that  dam- 
ages will  be  given  only  for  the  reasonable  and  proximate,  and  not 
for  the  remote  consequences  of  the  breach  of  contract.^ 

1  The  principles  thus  so  clearly  stated  crude  turpentine   which   overflowed   the 

have  been  often  applied.    See  Pacific  Ex-  boxea  made  to  catch  it,  and  was  thus  lost, 

press  Co.  v.  Darnell,  62  Tex.  639  ;  Balti-  the  owners  having  no  barrels  in  which  to 

more,  &c.  R.  Co.  ».  Pumphrey,  59  Md.  store  it,  and  not  being  able  to  manufacture 

390  ;  Griflfin  v.   Colver,   16  N.  Y.  489  ;  it  owing  to  the  absence  of  the  "still- worm." 

Deming  ii.  Grand  Trunk  E.  Co.,  48  N.  H.  Savannah,  &c.  E.  Co.  v.  Pritohard,  77  Ga. 

455  ;  Home  v.  Midland  Ey.  Co.,  L.  E.  8  412. 

C.  P.  131  ;  where  there  is  a  delay  in  the  ^  Eedmah  on  Kailway  Carriers,  pp.  157 

delivery  of  a  "  worm  "  for  a  distillery,  the  et  seq. 
consignee  may  recover  the  value  of  the 
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Sec.  455.  Power  to  make  Mortgages,  etc.,  restricted.  —  It  is 
now  well  settled  that,  without  legislative  authority,  a  railway  com- 
pany has  no  power  to  transfe^  its  franchises,  either  absolutely  or  by 
way  of  mortgage,^  or  its  railway  or  "  permanent  plant,"  ^  because  this 


"  1  Troy,  &(».  R.  Co.  v.  Kerr,  17  Barb. 
581  ;  Randolph  v.  Wilmington,  &o.  B. 
Co.  11  Phila.  (Penn.)  502 ;  Stewart's 
Appeal,  56  Penn.  St.  413  ;  Hays  v.  Ottawa, 
&c.  R.  Co.,  61  111.  422 ;  Arthur  v.  Com- 
mercial Bank,  11  Miss.  394 ;  Black  v. 
Delaware,  ftcCanal  Co.,  22  N.  J.  Eq.  130; 
State  V.  Mexican,  &c.  R.  Co.,  3  Rob,  (La.) 
513 ;  Com,  v.  Smith,  10  Allen  (Mass.), 
448.  But  authorifiy  to  borrow  money  and 
issue  bonds  for  the  construction  of  a  rail- 
road is  held  to  carry  with  it  an  implied 
power  to  issue  a  mortgage  upon  its  fran- 
chises, and  property  to  secure  the  same. 
Louisville  B.  Co.' v.  Metcalfe,  4  Met.  (Ky.) 


199.  So  a  mortgage  given  without  author- 
ity is  validated  by  a  subsequent  recognition 
of  it  as  a  valid  obligation  by  the  Legisla- 
ture. Richards,!).  Merrimac,  &c.  R.  Co., 
44  N.  H.  127  ;  Shepley  v.  Atlantic,  &ci  R. 
Co.,  55  Me.  395  ;  East  Anglian  Ry.  Co.  ». 
Eastern  Counties  Ry.  Co.,  11  C.  B.  775 ; 
Shi-ewsbury,  &c.  Ry.  Co.  v.  Northwestern 
Ry.  Co.,  6  H.  L.  113  ;  Northern  Ry.  Co. 
V.  Eastern  Counties  Ry.  Co.,  21  L.  J.  Ch. 
8  ;  Winch  v.  Birkenhead,  &c.  Ry.  Co., 
5  De  G.  &  S.  562;  Bagshaw  v.  Eastern 
Union  Ry.  Co.,  7  Hare,  114  j  Gardner  v. 
London,  &c.  By.  Co.,  L.  R.  2  Ch.  App. 
201  ;  Troy,  &o.  E..  Co.  v.  Boston,  &c.  R. 


2  Hart  V.  Eastern  Union  By.  Co,,  7  Exoh.  246. 
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would  enable  the  company  to  deprive  itself  of  the  power  to  discharge 
its  public  duties,  and  to  transfer  to  another  the  right  to  exercise  those 
functions  and  privileges  which  the  Legislature  had  conferred  upon 
it.^  But  while  this  is  the  rule  as  to  all  real  estate  acquii-ed  under  the 
right  of  eminent  domain,  or  other  lands  owned  by  it  which  are  in- 
dispensable for  the  purposes  of  its  business,  yet  it  does  not  apply  to 
lands  which  are  acquired  by  it  by  purchase,  and  are  not  necessary 
for  its  purposes  iu  building  and  operating  its  road.^ 

Sec.  456.  Legislative  Authority  to  Mortgage.  —  Where,  as  is  now 
generally  the  case,  the  charter  of  these  companies  or  the  general 
statute  coafers  authority  upon  these  companies  to  mortgage  their 
property  and  franchises  for  certain  purposes,  there  can  of  course 
be  no  question  as  to  their  authority  to  mortgage ;  but  where  the 
authority  is  restricted  to  a  certain  purpose,  no  power  exists  to  mort- 
gage io):  any  other  purpose.^  And  where  express  power  to  mortgage 
is  conferred,  it  is  said  that  an  implied  authority  to  mortgage  for 
that  purpose  is  thereby  negatived;*  but  this  is  hardly  believed 
to  be  accurate,^  unless  the  statute  expressly  or  by  clear  inference 

Co.,  86  N.  Y.  107.  But  in  some  of  the 
States  it  is  held  that  a  railroad  company, 
having  the  implied  power  to  horrow  money 
for  the  constmction  of  its  road,  has,  unless 
restrained  by  statute,  authority  to  secure 
the  payment  thereof  by  a  mortgage  of  its 
property.  Kelly  v.  Alabama,  &c.  K.  Co., 
58  Ala.  489  ;  Savannah,  &c.  R.  Co.  v. 
Lancaster,  62  Ala.  55S ;  Com'rs,  &c.  v. 
Atlantic,  &c.  R.  Co.,  77  N.  C.  289. 
Authoiity  to  make  a  mortgage  carries  with 
it  the  power  to  make  it  with  the  usual 
conditions  embraced  in  such  conveyances. 
Savannah,  &c.  R.  Co.  v.  Lancaster,  62 
Ala.  555.  But  it  does  not  aiithorize  unusual 
provisions,  —  as  that  the  company  shall 
pay  the  attorney-fees  of  the  mortgagees  in 
a  suit  upon  the  mortgage.  Pacific  Rolling 
Mill  Co.  V.  Dayton,  &c.  R.  Co.,  5  Fed. 
Rep.  852;  5  Sawyer  (U.  S.),  61  ;  Jessup 
w.  City  Bank,  &c.,J4Wis.  331. 

^  New  Orleans,  &c.  R.  Co.  v.  Harrisi 
27  Mis8.  517  ;  Pierce  v.  Emery,  32  N.  H. 
484  ;  Carpenter  v.  Black  Hawk,  &e.  Co., 
65  N.  Y.  43 ;  Wood  v.  Bedford,  &c.  R. 
Co.,  8  Phila.  (Penn.)  94  ;  PuUan  «.  Cin- 
cinnati, &c.  R.  Co.,  4  Biss.  (U.  S.)  35  ; 
Stewart  v.  Jones,  40  Mo.  140  ;  Daniels  o. 
Hart,  118  Mass.  543 ;  Atkinson  v.  Mari- 
etta, &c.  R.  Co.,  15  Ohio  St.  21. 


,  s  Tucker  v.  Ferguson,  22  Wall.  (U.  S.) 
525 ;  Hendee  v.  Pinkerton,  14  Allen 
(Mass.),  381 ;  Farnswoi-th  v.  Minnesota, 
&c.  B.  Co.,  92  U.  S.  49.  There  is  a  class 
of  cases  which  hold  that  for  the  purpose  of 
its  regular  business  a  corporation  may 
mortgage  its  property  ;  but  these  cases  are 
exceptional,  and  are  not  generally  followed. 
Kennebec,  &o.  B.  Oq.  v.  Portland,  '&c.  R. 
Co.,  59  Me.  9  ;  Shepley  «.  Atlantic,  &c. 
R.  Co.,  55  Me.  595  ;  White  Water,  &c. 
Canal  Co.  v.  Vallette,  2l  How.  (V.  S.)  414. 

*  Farmers'  L.  &  T.  Co.  ».  San  Diego 
St.  Car  Co.,  45  Fed.  Rep.  518  ;  Frazier  v. 
East  Tenn.,  &o.  R.  Co.,  88  Tenn.  138  ; 
Grand  Junction  R.  Co.  v.  Bickford,  23 
Grant's  Ch.  (Ont.)  302.  See  post,  note  7, 
p.  1964.  But  where  from  the  general  tenor 
of  the  statute  it  is  evident  that  the  Legie.^ 
lature  intended  to  authorize  u.  railway 
company  to  mortgage  ail  its  property,  it 
will  be  held  —  unless  a  contrary  intention 
appears  from  the  tenor  of  the  mortgage 
itself  —  that  it  embraces  all  the  property 
of  the  company.  Coe  v.  Midland,  &c.  E. 
Co.,  31  N.  J.  Eq.  105. 

*  In  re  Pooley  Hall  Colliery  Co.,  21  L. 
T.  N.  s.  690. 

6  Mobile,  &c.  R.  Co.  v.Talman,  15  Ala. 
472  ;  Allen  v.  Montgomery  R.  Co.,  11  Ala.< 
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takes  away  such  implied  authority.  Authority  to  mortgage  need 
not  be  given  in  express  terms,  but  may  be  inferred  where  there  is  a 
reasonable  ground  for  such  an  inference.^  Thus  a  power  to  sell  the 
property  is  held  to  include  the  power  to  mortgage  its  property,  but 
not  its  franchises.^  But  the  question  as  to  whether  a  statute  which 
merely  authorizes  a  corporation  to  mortgage  its  property  can  be  said 
to  include  a  right  to  mortgage  its  franchises  is  not  definitely  settled, 
but  the  better  opinion  would  seem  to  be  that  it  does  not.^  But  a: 
mortgage  by  which  a  corporation  undertakes  to  mortgage  both  its 
property  and  franchises  may  be  good  as  to  the  property  although  in- 
valid as  to  the  franchises*  Of  course,  a  mortgage  invalid  in  its  in- 
ception, for  want  of  legislative  authority,  may  be  validated  by  subse- 
quent legislation  to  that  end,''  as  the  public  alone  is  affected  by  such 
transfer,  and  the  Legislature  has  ample  authority  to  waive  it  by  a 
subsequent  act.^ 

Sec.  457.  statutory  Provisions.  —  In  most  of  the  State  statutes 
authority  is  given  railway  companies  to  mortgage  their  property  and 
franchises,  either  generally  or  for  certain  specified  purposes ;  and 
where  no  such  general  provision  is  incorporated  into  the  statute,  it 
is  now  generally  conferred  by  a  special  provision  in  the  charter. 
Where  this  authority  is  conferred,  subject  to  certain  limitations  or 
conditions,  they  must  be  fully  complied  with,  in  order  to  come 
within  the  authority  of  the  statutes. 

If  the  statute  authorizing  the  execution  of  a  mortgage  provides 
that  it  shall  not  be  made  payable  in  less  than  a  certain  number  of 

437  ;  Uncas  National  Bank  v.  Both,   23  Cincinnati,  &c.  R.   Co.,  4  Biss.   (U.  S. ) 

Wis.   339  ;   Phillips  v.   Winslow,   18  B.  35. 

Men.  (Ky.)  431.  »  Pollard  v.    Maddox,   28  Ala.    321  ; 

1  East  Boston  Freight  R.  Co.  i>.  Eastern  Dunham  v.  Isett,  15  Iowa,  284  ;  PuUan  v. 
E.  Co.,  18  Allen  (Mass.),  422.  Where  the  Cincinnati,  &c.  B.  Co.,  4  Biss.  (U.  S.)  35. 
company's  charter  expressly  authoiizes  it  But  see  Pierce  v.  Milwaukee,  &o.  R.  Co., 
to  mortgage  its  property,  it  is  not  necessary  24  Wis.  451 ;  McAllister  v.  Plant,  54  Miss, 
to  the  exerteise  of  the  power  that  it  be  ex-  106. 

pressly  authorized  to  borrow  money  and         *  Central  Gold  Mining  Co.  u.  Piatt,  3 

issue  bonds  therefor,  since  that  is  a  neces-  Daly  (N.  Y.   C.  P.),  263;  Gloninger  v. 

sary  incident  of  the  power  to  mortgage.  Pittsburgh,  &o.  R.  Co.,  139  Penn.  St.  13. 
Gloninger  v.  Pittsburgh,  &o.  U.  Co.,  139         6  White  Water  Valley   Canal  Co.   v. 

Penn.  St.  13.    See  also  Fidelity  Ins.,  &o.  Vallette,  21  How.   (U.  S.)  414 ;  Shaw  v. 

Co.  V.  West  Penn.  R.  Co.,  138  Penn.  St.  Norfolk  Co.  R.  Co.,  5  Gray  (Mass.),  162  ; 

267  (validity  of  the  sale  of  bonds  where  Shepley  v.  Atlantic,  &c.  E.  Co.,  55  Me.  395. 
securities  given  are  largely  fictitious).  »  Hatcher  v.  Toledo,  &o.  R.  Co.,  62  111. 

2  HoAllister  v.  Plant,  54  Miss.  106.  477.  A  mortgage  of  a  railroad  in  one 
Authority  to  sell  or  mortgage  all  the  prop-  State  is  not  invalid  because  executed  in 
erty  of  a  corporation  includes  authority  to  another  State.  Hadder  v.  Kentucky,  &c. 
sell  or  mortgage  a  part  of  it.    PuUan  v.  E.  Co.,  7  Fed.  Kep.  793. 
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years,  a  provision  in  the  mortgage  that  a  failure  to  pay  the  interest 
as  it  matures  shall  operate  to  make  the  whole  mortgage  payable  at 
once,  is  void,  because  in  violation  of  the  statute  which  the  holders 
of  the  bonds  are  bound  to  know.^  But  a  provision  in  a  mortgage 
that  the  principal  shall  become  due,  if  default  is  made  in  the  pay- 
ment of  the  interest,  is  not  invalid,  merely  because  the  act  authoriz- 
ing the  mortgage  provides  that  it  shall  be  given  to  secure  the 
payment  of  the  principal  at  a  certain  time,  with  interest  payable 
semi-annually.^ 

Sec.  458.  How  Mortgages  are  generally  made.  —  Mortgages  of 
railway  property  and  franchises,  to  secure  the  payment  of  bonds  or 
even  of  general  indebtedness,  are  now  almost  imiversally  made  to 
trustees,  who  take  and  hold  the  title  for  the  benefit  of  the  bond- 
holders or  other  creditors  for  whose  benefit  it  was  given,  and  the 
mortgage  is  treated  as  a  contract  between,  the  company  and  all  per- 
sons who  then  are,  or  thereafter  may  laecome,  holders  of  its  bonds  or 
other  obligations  the  payment  of  which  it  is  given  to  secure.^  As  a 
rule,  these  mortgages  contain  a  power  of  sale  upon  a  breach  of  the 
condition^,  and  in  such  cases  the  trustees  may,  where  the  power  is 
expressly  and  definitely  conferred  upon  them,  but  not  otherwise,  sell 
the  property  without  resorting  to  legal  proceedings ;  *  but  as  a  rule, 
owing  to  the  nature  of  the  property,  and  the  interests  and  the  perils 
involved,  a  resort  to  .a  court  of  equity  to  foreclose  the  mortgage  will 
be  the  safer  and  more  desirable  course. 

Mortgages  frequently  provide'  that  upon  a  single  default  in  the 
payment  of  the  interest,  the  principal  of  the  debt  shall  become  due, 
and  that  upon  failure  to  make  complete  payment  of  it  on  demand, 
the  mortgage  may  be  foreclosed.  But  where  no  such  provision  is 
made,  a  power  given  by  the  terms  of  the  mortgage  to  the  trustee, 
after  default  in  the  payment  of  interest  for  a  certain  period,  to  take 
possession  of  the  mortgaged  property,  and  sell  it,  and  apply  the  pro- 
ceeds to  the  payment  of  the  principal  and  the  interest,  does  not 
accelerate  the  maturity  of  the  principal  so  as  to  authorize  a  fore- 
closure for  the  payment  of  the  entire  debt  on  default  of  the  payment 
of  the  interest.® 


»  Howell  V.  Western  K.  Co.,  94  U.  S.  *  Mason  v.  York,  '&o.  E.  Co.,  52  Me. 

462.  82. 

2  Coe  V.  N.  J.  Midland  E.  Co.,  31  N.         '  McFadden  v.  May's  Landing,  &c.  R. 

J.  Eq.  105.  Co.,  49  N.  J.  Eq.  176.   See  post,  §  462.   If 

'  Butler  V.  Bahm,  46  Md.  541.  there  is  a  provision  in  the  mortgage  that' 
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Sbo.  459.  Defective  Mortgage.  —  WKere  a  railway  company  at- 
tempts, through  its  proper  officers,  to  execute  a  mortgage  upon  its 
property  and  franchises,  under  a  proper  authority,  although  the  in- 
strument is  not  so  executed  that  it  can  take  effect  as  a  deed,  yet  it 
will  be  treated  as  an  equitable  mortgage  so  as  to  give  the  holders  of 
the  obligations  which  it  was  intended  to  Secure  the  fuU  benefit  of 
its  provisions.  Thus,  in  a  Vermont  case,^  the  company  attempted 
to  execute  a  mortgage  to  trustees,  to  secure  the  payment  of  certain 
bonds  to  be  thereafter  issued.  The  company  authorized  its  presi- 
dent to  execute  such  mortgage,  wliich  he  did  in  his  own  name,  and 
sealed  it  with  his  own  seal  instead  of  the  seal  of  the  company.  A 
second  mortgage  and  a  third  were  subsequently  issued  to  other  trus- 
tees, to  secure  other  indebtedness ;  and  the  company  having  made 
default  as  to  the  payment  of  the  first  bonds,  the  trustees  of  the  first 
bonds  broiight  a  bill  in  equity  to  foreclose  the  mortgage.  There- 
upon the  holders  of  the  second  and  third  mortgages, 'which  were 
properly  executed,  intervened,  and  set  up  their  claim  to  a  prior  Hen 
upon  the  property,  by  reason  of  the  defects  in  the  execution  of  the 
first  mortgage ;  but  the  court  held  that  the  first  instrument  operated 
as  an  equitable  mortgage,  as  against  the  trustees  of  the  last  two 
mortgages,  who  were  found  to  be  affected  with  notice  and  knowl- 
edge of  the  execution  and  existence  of  the  first  mortgage.  So  it 
has  been  held  that  informal  instruments,  as  bonds  issued  and 
expressly  made  a  lien  upon  the  property,^  or  a  mortgage  which  is 
,  neither  executed  nor  recorded  according  to  the  requirements  of  law, 
are  valid  as  against  a  subsequent  mortgage  which  is  in  express 
terms  made  subject  to  such  defective  mortgage.^ 

Sec.  460.  Liens  created  by  Statute.  —  A  lien  in  the  nature  of  a 
mortgage  may  be  created  by  statute,  and  attach  in  favor  of  certain 
classes  of  indebtedness,  without  any  writing  whatever;  as  where  the 

upon  the  failure  of  the  company  to  realize         «  White  Water  Valley  Canal  Co.  v. 

sufficient  to  pay  the  interest  coupons  as  Vallette,  21  How.    (U.  S.)   414.     If  the 

they  mature,  it  may  at  its  option  issue  moii;gage  is  defective  in  any  of  its  terms,  it 

scrip  certificates  in  lieu  thereof.     A  right  will  be  reformed  upon  proper  application, 

of  action  to  recover  the  amount  of  the  In  one  case  this  was  done  so  ak  to  convey 

coupon  is  ;>rim<li/(W!ie  perfect  upon  proof  of  the  title  to  the  fee  to  the  trustees,  when 

non-payment  and  presentment  of  the  cou-  such   wa-s  the  obvious  intention  of  the 

pon  at  the  place  of  payment,  and  he  is  not  mortgagors.    Randolph  v.  New  Jersey,  &c. 

bound  to  show  that  circumstances  existed  B.  Co.,  28  HT.  J.  Eq.  49. 
authorizing  the  issue  of  the  scrip.    Marlow         »  Coe  v.  Columbus,  &c.  E.  Co.,  10  Ohio 

V.  Texas,  &c.  R.  Co.,  19  Fed.  Rep.  861.  St.  372. 

1  Miller  v.  Rutland,  &o.  R.  Co..  36  Vt. 
452. 
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statute  authorizes  the  issue  of  bonds  by  the  company,  and  provides 
that  suph  bonds  shall  be  a  lien  upon  the  railway  and  all  its  property 
and  franchises.  In  such  a  case  it  is  evident  that  no  formal  mort- 
gage, or  indeed  any  writing  whatever,  is  necessary  to  secure  the  pay- 
ment of  such  bonds,  as  the  law  has  virtually  made  each  bond  a 
mortgage,  and  has  dispensed  with  all  formalities.^  And  this  is  so 
even  though  the  bonds  make  no  mention  of  a  lien,  and  do  not  in  any 
manner  refer  to  the  act  under  which  they  are  issued.^  But  in  order 
to  operate  as  a  lien,  the  statutory  provision  confejring  it  must  do  so 
clearly  and  expressly  .^  This  class  of  mortgages  is  held  to  cover  all 
the  "  property  "  of  the  company,  whether  used  for  the  construction 
or  operation  of  the  road  or  not,*  and  also  after-required  property,  as 
well  as  that  in  hand  when  the  bonds  were  issued.^  Such  a  lien  may 
be  waived,^  but  it  cannot  be  discharged  by  the  holder  otherwise 
than  by  its  payment  or  surrender,  so  as  to  deprive  a  subsequent 
holder  of  the  benefit  of  the  lien,  because  it  is  not  given  in  f&vor  of 
any  particular  person,  hut  runs  with  the  bond  in  favor  of  ^any  legal 
holder  thereof. 

Sec.  461.  Who  may  execute  Mortgage.  —  If  the  statute  authoriz- 
ing the  issue  of  a  mortgage  makes  provision  as  to  who  shall  execute  it, 
or  how  it  shall  be  executed,  the  statute  must  be  followed ;  but  where 
—  as  is  usually  the  case  —  the  statute  is  silent  upon  this  point,  the 
directors  of  the  company  may  not  only  authorize  the  issue  of  a 
mortgage,  but  also  may  execute  it,  or  authorize  one  of  their  number 
— usually  the  president  —  to  execute  it.^  The  directors  alone,  with- 
out a  vote  of  the  stockholders,  may  authorize  a  mortgage  to  be  made ; 
and  even  though  there  is  any  question  as  to  their  authority,  the 
validity  of  the  mortgage,  as  against  the  corporation,  is  established  by 
its  afiSirmance  of  it -by  the  issue -of  bonds  under  it.* 

1  Woodson    V.    Murdock,     22    Wall.  '  Ohio,  &c.  R.   Co.   o.  McPherson,  35 

(U.  S.)  351  ;  Wilson  v.  Boyce,  92  U.  S.  Mo.  13;  Arms  v.  Conant,  36  Vt.   744  ; 

320  ;  Murdoek  v.  Woodson,  2  Dill.  (IT.  S.)  MoCurdy's  Appeal,   65   Penn.   St.   290  ; 

539  ;  State  v.  Florida,  &o.  E.  Co.,  15  Fla.  Galveston  R.  Co.  v.  Cowdrey,,  ll  Wall. 

690.  '  (U.  S.)  459  !  Wright  v.  Bundy,  11  Ind. 

"  Dundas  v.  Desjardins,  &a.  R.  Co.,  17  398.   The  mortgage  should  specifically  and 

Grant  (tl.  C. ),  27.  accurately  describe  the  bonds  which  it  is 

'  '  Cincinnati ».  Morgan,  3  Wall.  (U.S.)  intended  to  secure.  Butler  ».  Eahm,  46  Md. 

275  ;  Collins  v.  Central  Bank^  &c.,  1  Kelly  541.    The  mortgage  may  be  so  drawn  that 

(Ga.),    435  ;    Brunswick,   &c.   R.   Co.  v.  the  company  may  create  a  prior  lien  upon 

Hughes,  52  Ga.  557.  '  the  property.    But  in-order  to  retain  this 

*  Wilson  V.  Boyce,  92  U.  S.  320.  power,  it  must  be  specifically  and  clearly 

5  Whitehead  v.  Vineyard,  50  Mo.  30.  expressed  in  the  mortgage.     Campbell  ». 

6  Ketcham  w.  Pacific  R.  Co.,  4  Dill.  Texas,  &c.  R.  Co.,  2  Woods  (U.  S.),  263. 
(U.S.)  74.  8  MoCurdy's  Appeal,  65  Penn.  St.  290  ; 
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Sec.  462.  Non-Payment  of  Interest.  —  A  railway  mortgage  is  to 
be  construed  according  to  its  terms ;  and  if  there  is  a  provision 
that,  if  default  shall  be  made  in  the  payment  of  principal  or  in- 
terest, the  bonds  shall  become  due  and  payable,  it  may  be  foreclosed. 
But  if  the  statute  under  which  the  bonds  are  issued  provides  that  the 
bonds  shall  not  be  payable  in  less  than  a  certain  period,  which  has 
not  elapsed,  such  a  provision  in  the  mortgage  would  be  ineffectual ; 
but  the  mortgage  may  be  foreclosed  for  the  breach  in  the  payment 
of  interest,  and  the  decree  should  direct  a  sale  of  the  road  in  case 
the  terms  of  the  decree  are  not  complied  with ;  and  the  balance, 
after  paying  the  interest  and  expenses,  will  be  held  by  the  court  to 
-pay  the  after-accruing  principal  and  interest,  the  mortgagees  having 
a  lien  upon  the  fund  for  that  purpose.^  The  holders  of  bonds  which 
have  not  matured  cannot  be  compelled  to  accept  the  amount  thereof 
before  they  mature,  and  neither  the  Legislature  nor  the  courts  can 
compel  tljem  to  do  so,  or  deprive  them  of  their  lien  under  the 
mortgage.^ 

Sec.  463.  Convertible  Bonds.  —  Where,  upon  the  face  of  the 
bonds,  there  is  a  provision  that  the  holder  may  convert  the  bonds 
into  stock  of  the  company  upon  certain  terms,  the  holder  may  do 
so  at  his  option,  or  he  may  retain  his  bonds  and  the  lien  under  the 
mortgage  for  their  payment.  The  right  of  conversion  runs  "with  the 
bond,  and  cannot  be  assigned  except  by  an  assignment  of  the  bond.* 
Even  though  the  bonds  do  not  upon  their  face  contain  any  provision 
making  them  convertible,  yet,  if  under  the  statute  the  company  has 
authority  to  issue  additional  stock,  the  company  may  give  to  the 
bondholders  the  option  to  convert  them  into  stock.  And  where 
convertible  bonds  are  lawfully  issued,  it  has  been  held  that  they 
may  be  converted  into  stock,  even  though  the  maximum  limit  of  the 
V  capital  stock  under  the  charter  or  general  law  has  been  reached.*  The 
authority  of  this  case  has  been  doubted,  but  it  would  be  exceedingly 
difficult  to  establish  a  contrary  rule. 
I 

Hadder  v.  Kentucky,.  &c.  K.  Co.,  7  Fed.  i  Howell  v.  Western  R.  Co.,  94  U.  S. 

Kep.  793.     If  the  act  authorizing  a  mort-  463. 

gage  requires  the  concurrence  of  a  majority  "  Randolph  v.  Middleton,  26  N.  J.  Eq. 

of  the  stockholders,  it  is  held  that  a  nou-  543. 

compliance  with  this  requirement  is  one  »  Denny  ».  Cleveland,  &c.  R.  Co.,  28 

in   which  the  public    have   no  interest.  Ohio  St.  108  ;  Sutleflf ».  Cleveland,  &c.  R. 

Thomas  v.  Citizens'  Horse  R.  Co.,  104  111.  Co.,  24  Ohio  St.  147. 

*^2.  *  Belmont  v.  Erie  R.  Co.,  52  Barb. 

(N.  Y.)  887. 
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Sec.  464.  What  is  covered  by  the  Mortgage.  —  The  question  as  to 
what  property  is  covered  by  a  mortgage  is  purely  one  of  construc- 
tion, and  depends  entirely  upon  the  language  used,  and  the  obvious 
intention  of  the  parties  to  be  gathered  therefrom,  and  the  authority 
under  which  it  was  issued.  If  the  statute  specifies  what  property 
may  be  mortgaged,  of  course  the  mortgage  can  embrace  no  other 
property ;  but  as  a  rule,  acts  authorizing  the  issue  of  a  mortgage  by 
a  railway  company  are  broad  enough  to  embi-ace  any  property  which 
the  company  may  own,  so  that  the  question  as  to  what  is  embraced 
in  it  is  usually  one  depending  upon  a  fair  construction,  of  the  mort- 
gage itself,  and  the  same  rules  of  construction  apply  as  are  applied 
to  the  deeds  of  individuals.  A  formal  mortgage  is  not  in  all  cases 
necessary,  as  the  Legislature  may  provide  that  certain  obligations 
issired  by  a  company  shall  be  a  mortgage  upon  its  property  to  secure 
the  payment  of  such  obligations,  and  in  that  case  they  have  all  the 
force  of  a  mortgage,  and  the  act  itself  applied  to  the  existing  condi- 
tion of  the  road  determines  the  character  and  extent  of  the  lien.^  A 
mortgage  of  the  property  of  a  railroad  company  which  is  specifically 
designated,  which  also  contains  a  clause  embracing  "  all  other  corpo- 
rate property,  real  and  personal,  of  said  railroad  company,  belonging 
or  appertaining  to  said  railroad,  whether  then  held  or  owned,  or 
thereafter  acquired,"  was  held  not  to  apply  to  or  embrace  a  tract  of 
land  afterwards  acquired  by  the  company,  which  was  not  used  in 
connection  with  the  road,  but  was  laid  out  into  town  lots.^    The 

1  State  V.  Florida,  &c.  E.  Co.,  15  Fla.  belonging  to  the  company,"  this  neces- 
690.  A  mortgage  may  cover  office  furni-  sarily  includes  the  earnings  and  profits, 
tare  belonging  to  the  company.  Raymond  and  authorizes  a  trust  deed  conveying  the 
V.  Clark,  46  Conn.  129.  tolls,  freights,  rents,  incomes,  etc.     Kelly 

2  Calhoun  v.  Memphis,  &c.  R.  Co.,  2  v.  Alabama,  &c.  R.  Co.,  58  Ala.  489. 
Flip.  (TJ.  S.)  442.  In  England,  a  mort-  Machinery  used  for  making  nails  was  held 
gage  of  an  "undertaking"  does  not  in-  to  be  fixtures  and  included  in  a  mortgage, 
elude  the  land  of  a'  railway  company.  Delaware,  &c.  E.  Co.  v.  Oxford  Iron  Co.,  , 
Doe  V.  St.  Helen's,  &c.  Ry.  Co.,  2  Eng.  36  N.  J.  Eq.  452.  It  is  held  in  Alabama 
Ry.  &  Can.  Cas.  756.  Nor  does  a  mort-  that  the  franchise  which  a  railroad  com- 
gage  conveying  the  "said  undertaking,  pany  transfers  by  its  mortgage  is  not  its 
and  all  and  singular  the  rates,  tolls,  and  franchise  to  exist  as  a  corporation,  but 
other  sums  arising,"  convey  the  land  to  only  such  of  its  franchises  or  privileges  as 
the  mortgagee.  Myatt  v.  St.  Helen's  Ry.  will  enable  the  grantee  to  have  the'saTne 
Co.,  2  Q.  B.  364.  But  where  the  govern-  use  and  beneficial  enjoyment  of  the  prop- 
ing  body  of  the  corporation,  in  a  resolution  erty  which  the  company  itself  had  ;  es- 
auth'orizing  an  issue  of  bonds  to  raise  pecially  when  the  charter  merely  authorizes 
money,  provide  for  the  execution  of  a  deed  the  company  to  mortgage  "its  means, 
of  trust  to  secure  the  same,  on  its  rigHt  of  property,  and  effects,"  without  express 
way,  roadbed,  etc.,  "  and  on  all  the  real  mention  of  franchise^.  Meyer  v.  John- 
and  personal  property  now  ftnd  hereafter  ston,  53  Ala.  237.    A  mortgage  made  to 
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ground  upon  which  this  doctrine  proceeds  is  that  the  grant  was 
limited  by  the  word  "  appertaining  "  to  such  property  as  belongs  to 
and  is  an  essential  part  of  the  franchise,  so  that  it  cannot  be  estab- 
lished or  withdrawn  at  the  pleasure  of  the  company.  And  the  same 
rule  has  been  applied  in  the  case  of  a  mortgage  of  a  railway  "  with 
its  corporate  privileges  and  appurtenances."  ^  So  it  has  been  held 
that  such  a  mortgage  does  not  embrace  woodland/  or  larid  purchased 


secure  the  payment  of  specific  bonds  is  for 
the  benefit  of  the  bondholders  only,  and 
no  one  can  ha*e  an  interest  in  the  mort- 
gage except  as  a  bondholder.      Kice  v. 
Southern  Penn.  E.  Co.,  9  Phila.  (Penn.) 
294.      A  railway  company  may  give  a 
specific  charge  on  the  moneys  to  arise 
from  the  sale  of  its  surplus  lands  for  a, 
debt  due  to  the  contractors  who  have  con- 
stmcted  the  works.     Gardner  v.  Loudon, 
&c.  Ey.  Co.,  L.  K.  2  Ch.  App.  201.  Where 
a  railway  company,  executing  a  mortgage 
upon  its  road  as  contemplated,  has  no 
legal  title  to  any  of  the  right  of  way,  but 
only  contracts  for  a  small  portion  thereof, 
to  be  conveyed  upon  conditions  which  it 
never  performs  or  has  agreed  to  perform, 
and  a  new  company  is  organized,  which 
builds  the  road  and  acquires  the  legal  title 
to  most  of  the  right  of  way,  and  is  equi- 
tably entitled  to  the  balance,  no  decree  oT 
foreolosui'e  can    be  sustained  under  the 
mortgage,  as  against  the  new  company, 
for  the  sale  of  its  property.     The  mort- 
gage creditors  of  such  original  company 
have  no  rights  superior  to  the  company 
itself.      In  such  base  the  original  com- 
pany has  no  such  interest  or  title  in  the 
road  as  can  be  subjected  to  sale  under 
the  mortgage.     Chicago,   &c.  E.  Co.   v. 
Iioeweuthal,  93  111.  433.    A  railroad  mort- 
gage made  to  trustees  without  words  of 
inheritance,  but  empowering  the  trustees, 
on  default,  to  sell  the  mortgaged  premises, 
and  to  convey  to  the  purchaser  "  all  the 
estate,  right,  property,  and  interest,  and 
to  the  same  extent  as  the  railroad  com- 
pany had  therein  at  the  date  of  the  mort- 
gage,"   etc.,    wUl   be  rectified  so  as  to 
convey  a  fee.    The  court  may  direct  the 
trustees  to  convey  all  their  title  to  the 
purchaser  at  the  foreclosure  sale  in  aid  of 
the  execution.      Coe   v.    N.   J.  Midland 
K.  Co.,  31  N.  J.  Eq.  105  ;  Eandolph  ». 
N.  J.  West  Line  B.  Co.,  28  N.  J.  Eq.  49. 


1  Shamokin  Valley  E.   Co.  v.    Liver- 
more,'  47  Penn.  St.  365.     In  the  case  of 
Wabash,  &c.  E.  Co.  v.  McEissock   {sub 
nom,    H'.!mphreys    v.    McKissock),    140 
TJ.  S.  304,  several  railroad  companies  com- 
bined to  construct  an  elevator,  to  be  con- 
nected with  their  respective  roads,  each  to 
contribute  an  equal  sum  towards  its  cost, 
and  each  to  receire  a  corresponding  amount 
of  stock  in  a  corporation  organized  to  take  , 
title  to  the  elevator  and  construct  it.   This 
arrangement  having  been  carried  out,  one 
of  the  companies  executed  a  mortgage  of 
all  its  property  as  follows:    "All  and 
every  part  and  parcel  of  the  continuous 
line  of  road  ...  as  said  road  now  is  or 
may  be  hereafter  constructed  .  .  .  together 
with  all  the  privileges,  rights,  franchises, 
real  estate,  right  of  way,   depots,   depot 
grounds,  side  tracks,  water  tanks,  engines, 
cars,  and  other  appurtenances  thereunto 
belonging."     It  was  held  that  none  of  the 
companies  had  an  interest  in  the  elevator 
property  which  they  could  mortgage,  and 
no  interest  in  such  property  pa.ssed  by  the 
mortgage  above  described ;  nor  could  the 
elevator  be  considered  in  such  a  case  as  an 
appurtenance  belonging  to  the  mortgaged 
road.    Wabash,  &c.  E.  Co.  v.  McKissock, 
140  U.  S.  304.    This  case  is  distinguished 
in  Omaha,  &c.  E.  Co.  v.  Wabash,  &c.  E. 
Co.,  108  Mo.  298 ;  18  S.  W.  Eep.  1101, 
where  a  mortgage  of  the  road  in  very  simi- 
lar terms  was  held  to  embrace  lands  subse- 
quently purchased  by  the  railroad  company 
near  a  depot  on  the  line  of  the  mortgaged 
road,  and  a  hotel  erected  thereon  for  the 
purpose  of  an  eating-house,  and  to  accom- 
modate the  employes  of   the    company, 
passengers,  and  other  persons.     See  U.  S. 
Trust  Co.  V.  Wabash,  &o.  E.  Co.,  32  Fed. 
Eep.  480.     See  also  Thompson  v.  Knee- 
land,  138  U.  S.  414. 

2  Dinamore  v,  Racine,  &o.  B.  Co.,  12 
Wis.  649. 
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for  a  certaia  specific  use  of  the  road,  as  for  depots,  shops,  etc.,  but 
which  has  not  actually  been  applied  to  that  purpose.^  Eights  of 
action,  legal  or  equitable,  may  be  the  subject  of  mortgage,  but  they 
must  be  specifically  named  in  the  mortgage,  and  do  not  pass  under 
a  general  clause  embracing  "  all  personal  property."  ^  In  a  recent 
case  before  the  United  States  Supreme  Court,  involving  a  mortgage  by 
the  company  of  its  road,  and  all  of  its  real  estate  then  owned,  or  which- . 
might  be  thereafter  acquired,  appurtenant  to  the  road  or  necessary 
to  its  operation,  the  court  held  that  the  mortgage  did  not  embrace  a 
grant  of  lands  subsequently  made  to  the  company  by  Congress  to  aid 
in  the  construction  of  its  road.  The  opinion  goes  on  to  say  that  "  the 
word  'appurtenant,'  as  ordinarily  defined,  is  that  which  belongs  to  or 
is  connected  with  something  else  to  which  it  is  subordinate  or  less 
worthy,  and  with  which  it  passes  as  an  incident,  —  such  as  an  ease- 
ment or  servitude  to  land ;  the  tackle,. apparel,  rigging,  and  furniture 
to  a  ship  ;  a  right  of  common  to  a  pasture,  or  a  barn,  garden,  or  orch.-: 
ard  to  a  house  or  messuage.  In  a  strict  legal  sense,  it  is  said  that  land 
can  never  be  appurtenant  to  land ;  ^  but  it  was  evidently  contem- 
plated by  this  mortgage  that  real  as  well  as  personal  property  sub- 
sequently acquired  should  pass  under  the  lien  of  the  mortgage. 
Property,  however,  not  connected  with  what  is  ordinarily  termed  the 
plant,  or  not  forming  a  part  of  the  organic  structure  of  the  road,  is 
never  treated  as  appurtenant  to  it."* 

1  Youngman  v.  Elmira,  &c.  R.  Co.,  65  property  lotight  by  the  street-railway 
Penn.  St.  278.  See  Boston,  &p.  R.  Co.  v.  company  for  tlie  use  of  its  road,  but  which 
Coffin,  50  Conn,  150.  Compare  Omaha,  had  not  heen  actually  used,  being  stacked 
&c.  R.  Co.  V.  Wabash,  &o.  R.  Co.,  108  upon  land  not  within  the  company's,  right 
Mo.  298  ;  18  S.  W.  Rep.  1101.  In  Parish  of  way,  were  within  the  terms  of  a  mort- 
V.  Wheeler,  22  N.  Y.  494,  canal  boats  be-  gage  executed  by  the  company  of  all  its 
longing  to  a  railway  company,  but  which  real  and  personal  property  of  every  kind 
were  beyond  its  terminus,  although  acces-  and  description  '^used  or  intended  to  be 
sory  to  its  business,  were  held  not  to  bfe-  used  in  connection  with  or  for  the  pur- 
long  or  appertain  to  the  road  in  such  a  pose  of  said  railroad." 
sense  that  they  would  pass  under  a  clause  ^  Milwaukee,  &c.  R.  Co.  v.  Milwaukee 
in  a  mortgage  conveying  all  property  be-  &  Western  E.  Co.,  20  Wis.  174. 
longing  or  appeitaining  to  the  road,  unless  *  Jackson  ».  Hathaway,  15  Johns, 
they  were  expressly  specified.  But  it  was  (N.  Y.)  447,  454;  Leonard  v.  White,  7 
held  that  they  would  pass  under  a  general  Mass.  6 ;  Woodhull  e.  Rosenthal,  61  N. 
clause    embracing    "all    other    personal  Y.  382.- 

property  whatsoever,  in  any  way  "'■  belong-  *  New  Orleans  Pac.  E.  Co.  v,  Parker, 

ing  or  appertaining  to  said  railroad,  as  in  143  tJ.  S.  55.   Where  a  company,  incorpo- 

the  latter  case  thejnt^ention  of  the  parties  rated  to  construct  a  railroad  between  two 

to  convey  the  boats  is  clear.    In  the  case  cities  named  as  its  termini,  executes  a 

of  Farmers'  L.  &  T.  Co.  v.  San  Diego  St.  mortgage  covering  its  entire  line  of  road 

R.  Co.,  49  Ffed.  Rep.  188,  the  court  held  constructed  or  to  be  constructed  between 

that  rails,   fish-plates,  bolts,  and  similar  the  named  termini  together  with  stations, 
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If  the  mortgage  specifically  enumerates  certain  personal  property 
as  embraced  in  the  mortgage,  all  other  kinds  of  personal  property  are 
excluded.^  Therefore,  in  drawing  up  mortgages  care  should  be  exer- 
cised not  to  refer  specifically  to  particular  articles. of  personal  prop- 
erty, unless  other  words  are  used  which  show  that  such  specific 
description  is  not  intended  to  exclude  other  kinds  of  personal  prop- 
erty. There  is  now  no  question  but  that  a  railway  company  may 
include  in  a  mortgage  of  its  railway  and  appendages  property  to  be 
thereafter  acquired.^  But  the  question  as  to  whether  after-acquired 
property  is  embraced  in  a  mortgage  of  a  railroad  and  its  franchises, 
without  express  words  to  that  effect,  is  of  great  importance.  In 
some  of  the  States  it  has  been  held  that  a  railroad  and  its  franchises 
are  a  unity,  making  an  indivisible,  whole,  and  consequently  that  a 
mortgage  covering  these,  without  any  express  words  to  that  effect, 
must  necessarily  embrace  and  attach  to  all  property  subsequently 
acquired  for  its  use,  upon  the  ground  that  it  is  an  incident  of  the 
principal  thing  conveyed.*  But  this  doctrine,  resting  upon  the 
doctrine  of  accession,  can  only  apply  to  such  accessions  to  the 
principal  thing  as  were  embraced  within  the  franchises  of  the  com- 
pany, or  its  legislative  authority,  existing  at  the  time  when  the 
mortgage  was  made,  and  cannot  upon  any  line  of  reasoning  or  equi- 
table ground  be  extended  to  property  acquired  un(^er  legislative 
'  authority  subsequently  obtained.  Thus,  if  by  its  charter  or  other 
legislative  act,  at  the  time  when  the  mortgage  was  executed,  the 
company  had  authority  to  construct  certain  branch  roads,  the 
mortgage  will  cover  such  branch  roads  when  constructed ;  *  but  if 

depots,  etc.,,  in  the  usual  fonii,  the  lien  of  Ludlow  v.    Hurd,   1  Dis.    (Ohio)   652  ; 

the  mortgage  extends  to  and  covers  the  Dunham  v.  Cincinnati,  &o.  B.  Co.,  1  Wall, 

terminal  facilities  in  the  two  cities,  and  is  (IT.  S.)  254;  Coney  ».  Pittsburgh,  &c.  R. 

not  limited  to  so  much  of  the  road  as  lies  Co.,  3  Phila.  (Penn.)  17.S. 
between  the  city  limits  of  the  two  termini.  »  Dinsmore    v.    Racine,    &c.    R.   Co., 

Central  Trust  Co.  v.  Kneeland,  138  U.  S.  12  Wis.   649  ;  Ludlow  v.   Hurd,   1  Dis. 

414.  (Ohio)  562  ;  Pennock  v.   Coe,  23  How. 

1  Brainerd  v.   Peek,  34  Vt.  496.     In  (U.  S.)  117  ;  Shaw  v.  Bill,  95  U.  S.  10; 

Smith  V.  McCuUough,  104  V.  S.  25,  a  Farmers' L.  &  T.  Co.  «.  Commercial  Bank, 

mortgage  was  executed  npon  its  then  and  11  Wis.  207  j  Pierce  v.  Emery,  37  N.  H. 

thereafter-to-be-aoquired  property,   which  410. 

was  specifically  naitled.     It  was  held  that         *  Seymour  v.  Canandaigua,  &c.  R.  Co., 

certain  municipal  bonds  issued  to  aid  in  25   Barb.  (S.  Y.)  284.     In   Pittsburgh, 

the  building  of  the  road,  which  were  not  &c.  R.  Co.  v. '  Indianapolis,  &o.  R.  Co., 

embraced  in   the   description,  were  not  8  Biss.  (U.  S.)  458,  it  was  held  that  a 

covered  by  the  mortgage.   See  also  Morgan  mortgage  upon  a  railway  did  not  preclude 

V.  Donovan,  58  Ala.  241.  the  company  from  executing  a  lease  of  its 

*  Coopers  v.  Wolf,  15  Ohio  St.  523  j  road  and  property.     In  a  well-constdered 
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authority  to  build  such  branch  roada  was  acquired  by  a  grant 
obtained  subsequent  to  the  execution  of  the  mortgage,  they  will  not 
pass;^  and  this  rule  would  apply  to  railroad  companies  organized 
under  general  statutes.  The  mortgage  follows  and  attaches  to  any 
property  which  is  an  accession  to  the  thing  granted,  which  is  em- 
braced within  the  powers  of  the  company  as  they  existed  when  the 
mortgage  was  executed.  Consequently,  if  the  company  under  its 
charter  has  authority  to  change  its -location,  it  is  held  that  the  mort- 
gage attaches  to  lands  taken  by  it  for  such  new  location,  and  also  to 
the  new  road  built  thereon,  as  well  as  all  its  appendages ;  ^  and  this 
would  undoubtedly  be  the  rule  where  the  location  of  the  road  is 
changed  at  certain  points,  even  though  the  mortgage  does  not  in  terms 
apply  to  after-acquired  property,  as  it  would  be  unjust  and  inequita- 
ble to  permit  a  railway,  by  changing  the  line  of  its  road,  to  free  that 
portion  of  it  from  the  lien  of  the  mortgage ;  ^  and  so  long  as  the  road  is 
kept  within  the  general  plan  the  mortgage  attaches  to  it ;  *  but  accord- 
ing to  the  case  last  cited,  and  upon  principle,  the  lien  would  be  dis- 
charged upon  that  portion  of  the  line  which  has  been  abandoned. 

Where  a  mortgage  embraces  "  after-acquired"  property,  it  is  held  to 

■  include  a  lease  of  another  road  taken  by  the  company,^  and  in  some 

instances  has  been  held  to  apply  to  the  net  earnings  of  the  road,^  while 

case  this  question  was  passed  upon,  and  &c.  B.  Co.,  72  Me.  83.     In  that  case  it 

the  court  held  that  a  mortgage  upon  "all  was  held  that  such  a  mortgage  operates 

the  property  owned  or  which  may  here-  upon  the  inchoate  right  of  the  company  to 

after  be  acquired "  hy  a  railway  company  a  conveyance  of  lands   under    contracts 

was  held  not  to  ajjply  to  lands  subse-  subsequently  made,  as  soon  as  the  con- 

quently  acquired  under  legislative  author-  tracts  are  made  and  the  company  is  in 

ity,  which  the  company  had  at  that  time  possession  under  them  for  the  purposes  of 

no  authority  to  acquire,  as  such  lands  its  charter,  although  the  road  is  not  built 

cannot  be  said  to  come  within  the  eontem-  to  such  lands,  and  the  right  to  use  them  in 

plation  of  the  pai-ties.     Meyer  v.  Johnston,  direct  connection  with  the  rtiad  without 

53  Ala.  237.     In  a  case  before  the  United  further  legislative  authority  has  expired. 
States  Circuit  Court  —  Calhoun  v.  Mem-         l  Meyer  v.  Johnston,  53  Ala.  237. 
phis,  &c.  R.  Co.,  2  Flip.  (U.  S.)  442  —  it         *  Seymoun  v.  Canandaigua,  &c.  R.  Co., 

was  held  that  under  a  general  mortgage  of  25  Barb.  (N.  Y.)  284.     See  also  Shaw  v. 

a  railway,   after-acquired  land  does  not  Bill,  94  U.  S.  10. 

pass  unless  it  is  used  in  connection  with         '  Elwell  v.  Grand  St.,  &c.  R..  Co.,  67 

the  actual  operation  of  the  road  and  as  a  Barb.  (N.  Y.)  83. 
part  of  it.    And  it  was  also  held  to  be  the         *  Meyer  i).  Johnston,  53  Ala.  237. 
rule  even  though  the  mortgage  extended         ^  Buck  «.  Seymour,  46  Conn.  166. 
to  "the  railroad  then  constructed  and  to         »  Addison  ».  Lewis,  75  Va.  701 ;  Tomp- 

be  constructed,  and  all  other  corporate  kins  v.  Little  Rock,  &c.  R.  Co.,  15  Fed. 

property  real  and  personal  of  said  railroad  Hep.   6.    There  is  now  no  question  but 

company,   belonging  or  appertaining   to  that  a  railway  company  may  pledge  its  net 

said  railroad,  whether  then  owned  or  there-  earnings,  but  so  long  as  they  remain  in 

after  to  be  acquired."    But  a  contrary  the  hands  of  the  mortgagor  they  are  sub- 

doctrine  was  held  in  Hamlin  v.  European,  ject  to  trustee-process  in  favor  of  the  gen- 
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in  other  cases  it  has  been  held  —  and,  as  we  believe,  correctly  —  that 
the  mortgage  does  not  apply  t;o  such  net  earnings  unless  so  applied  in 
express  terms.^  So  such  a  mortgage  is  held  to  cover  the  capital  stock 
of  another  railway  company,  purchased  by  the  mortgagor  subsequent 
to  the  execution  of  the  mortgage ;  ^  but  it  does  not  include  unpaid 
subscriptions  to  the  capital  stock  of  the  company.^  Land  grants  to 
a  railway  company  do  not  pass  under  a  mortgage  of  its  railway  and 
after-acquired  property,  although  expressly  named,  until  the  com- 
pany has  earned  them,  or,  in  other  words,  until  it  has  performed  the 
conditions  which  entitle  it  to  receive  them.*  Nor  does  the  term 
embrace  a  grant  of  land  which  the  company  has  no  power  to  accept.^ 
Indeed,  a  mortgage  of  after-acquired  property  can  only  attach  itself 
to  property  in  the  condition  in  which  it  comes  to  the  mortgagor's 
hands.  If  it  is  already  subject  to  mortgages  or  other  liens,  the  gen- 
eral mortgage  does  not  displace  them,  though  they  may  be  junior  in 
point  of  time.  It  only  attaches  to  such  interesj;  as  the  mortgagor 
acquires.^  When  arailroad  company  lias  authcffity  to  purchase, and 
does  purchase,  a  railroad  lying  within  its  chartered  limits,  the  road 
so  purchased  becomes  subject  to  a  mortgage  executed  by  the  pur- 
chasing railroad  company  upon  its  line  of  road,  completed  and  to  be 
completed,  but  not  to  the  prejudice  of.mortgages  previously  exe- 
cuted on  the  railroad  so  purchased.^  Where  a  railroad  company 
mortgaged  its  main  line  of  railroad  from  the  eastern  terminus 
thereof  to  its  western  terminus,  and  the  lands  for  the  main  line,  and 

• 

eral    creditors   of  the  road.     Oilman  v.  issues,    tolls,    profits,    receipts,   moneys, 

Illinois,  &o.  E.  Co.,  91  U.  S.  603;  Gal-  rights,     benefits,    and    advantages    had, 

veston    E.    Co.    u.    Oowdrey,    11   Wall,  received,  or  derived  from  its  railroad  or 

(U.  S.)  459  ;  Mississippi,  &o.  R.  Co.  v.  other  property,  or  in  any  other  way  what- 

U.  S.  Express  Co.,  81  111.  254;  Smith  v.  soever"  cover  such  moneys  as  were  simply 

Eastern  E.  Co.,  124  Mass.  154 ;  Bath  ix.  past    income    and  earnings,    but  applies 

Miller,  51  Me.  341 ;  Noyes  ».  Rich,  52  Me.  only   to   income    subsequently  acci-uing. 

115 ;  Galena,  &c.  R.  Co.  v.  Menzies,  26  Dow  v.   Memphis,   &o.   R.  Co.,  20  Fed. 

111.  121 ;  Ellis  V.  Boston,  &o.  R.  Qo.,  107  Reji.  768. 

Mass.  1 ;  Emerson  v.  European,  &o.  E.  '^  Williamson  v.  N.  J.  Southern  R.  Co., 

Co.,  67  Me.  887;  Dunham  v.  Isett,  16  26  N.  J.  Eq.  898. 

Iowa,  284 ;  Clay  v.   East  Tenn.,  &c.  E.  '  Dean  m'.  Biggs,  25  Hun  (N.  Y.),  122. 

Co.,  6  Heisk.  (Tenn.)  421.     Only  the  net  *  Campbell  v.   Texas,  &o.  R.  Co.,  2 

earnings,  after  the  payment  of  operating  Woods  (U.  S. ),  263. 

expenses,  can  be  pledged.     Parkhurst  v.  '  Meyer  v.  Johnston,  53  Ala.  237.' 

Northern  Central  R.  Co.,  19  Md.  472.  »  Williamson  v.  N.  J.  Southern  R.  Co., 

'  Emerson  v.  European,  &c.  E.  Co.,  67  28  N.  J.  Eq.  277 ;  29  N.  J.  Eq.  811 ; 

Me.    387  ;    De   Graff  v.   Thompson,    24  Haven  v.  Emery,  83  N.  H,  66. 

Minn.  452  ;,  Pullan  v.  Cincinnati,  &c.  R.  7  Branch  v.  Atlantic,  &o.  R.  Co.,  3 

Co.,   5   Biss.   (U.  S.)  237.     Nor  does  a  Woods  (U.  8.),  481. 
mortgage  covering  "all  the  income,  rents, 
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the  franchises  acquired  and  to  be  acquired  pertaining  to  the  main 
line,  it  was  held  that  it  did  not  embrace  lands  and  franchises  ac- 
quired by  and  under  a  subsequent  act  of  the  Legislature  authorizing 
an  extension  of  the  road.^  The  fact  that  a  portion  of  the  road,  not 
built  when  the  deed  of  trust  was  executed,  was  afterwards  con- 
structed, not  on  the  route  then  surveyed  and  located,  but  on  another 
ro;ite  in  the  general  direction  authorized  by  the  charter  and  amend- 
ments, does  not  deprive  the  holders  of  bonds,  secured  by  the  trust 
deeds  on  the  road  tq  be  constructed,  of  the  right  to  a  first  lien 
on  it.2  A  mortgage  of  a  railway  and  its  after-acquired  property 
only  attaches  to  such  property  as  is  regularly  acquired  by  it,  and 
does  not  ej^tend  to  property  obtained  by  it  by  fraud,  so  that  the  title 
thereto  does  not  vest  in  it,^  or  to  property  acquired  by  it  illegally 
and  without  authority. 

Sec.  465.  Fixtures.  —  The  same  rule  as  to  fixtures  applies  in  the 
case  of  a  mortgage  of  a  railway  as  applies  in  the  case  of  a  mortgage 
by  an  individual,  and  everything  which  properly  comes  under  that 
head  passes  under  the  mortgage,  although  it  is  siibsequently  severed 
from  the  freehold.  Thus,  a  mortgage  of  a  railroad  and  all  its  prop- 
erty, real  and  peirsonal,  includes  and  covers  old  iron  rails,  etc.. 
taken  up  from  the  road  as  useless  and  replaced  by  new  ones,*  and 
also  new  rails,  purchased  to  be  laid  upon  the  road,  but  which  have 
not  been  actually  laid.^  But  where  a  track  is  laid  merely  for  tem- 
porary purposes,  as  to  obtain  gravel  from  a  pit,  or  to  take  stones 
from  a  quarry,  or  to  take  freight  to  a  certain  point,  it  becomes  no 
part  of  the  railway,  and  does  not  pass  under  a  general  mortgage 

1  Randolph  v.  N.  J.  West  Line  K.  Co.,  &o.  Co.  a.  Central  K.  Co.,  35  N.  J.  Eq. 
28  N.  J.  '^q.  49.  See  Cbe  v.  N.  J.  Mid-  379.  But  as  to  office  furniture,  etc.,  see 
land  R.  Co.,  31  N.  J.  Iq.  105.  Ludlow  v.  Kurd,  1  Dis.  (Ohio)  552. 

2  Meyer  v.  Johnston,  53  Ala.  237.  °  Wutjen  o.   St.  Paul,  &c.  R.  Co.,  4, 
'  Wiiliamson  v.  N.  J.  Southern  R.  Co.,     Hun  (ff.  Y.),  529.     In  this  case  the  oom- 

28  ¥.  J.  Eq.  277;  29  id.  311;  Field  v.  pany  was  enjoined  from  selling  or  pledging 

Post,  38  N.  J.  Eq.  346  ;  Frazier  i).  Fred^  such  rails  under  a  resolution  of  the  board 

erick,  23  N.  J.  Eq.  162.  of  directors.    Palmer  v.  Forbes,  23  111.  301. 

*  Salem  Bank  v.  Anderson,  75  Va.  250.  But  see  Farmers'  L.  &  T.  Co.  v.  Conuner- 

Iron  rails,  spikes,  ties,  etc.,  are  held  to  cial  Bank,  11  Wis.  207,  where  a  contraiy 

constitute  a  part  of  the  realty,  and  to  pass  doctrine  was  held  as  to  chairs  inkmdied  for 

under  a  mortgage.     Also  cast-off  articles,  fasti«ning  down  the  rails,  but  which  were 

as  broken  rails,  etc.,  are  held  to  be  in-  never  used  for  that  purpose.     See,  also, 

eluded  therein  if  a  proper  administration  affirming  this  doctrine.  Farmers'  L.  &  T; 

of  the  business  would  require  that  they  Co.  v.  Commercial  Bank,  15  Wis.  524 ; 

should  be  recast.     But  tools,  implements'  Farmers'  Loan,  &c.  Co.  v.  Cary,  13  Wis. 

in  workshops,  and  furniture  in  stations  110  ;  Dinsmore  v.  Racine,  &c.  R.  Co.,  12 

are  held  to  be  merely  personalty  and  not^  Wis.  649;  also  Brainerd  v.  Peck,  34  Vt. 

subject  to  the  lien  of  a  mortgage.     Lehigh,  496. 
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of  the  railroad.1  Nor  do  tools  and  other  implements  used  in  repair- 
ing the  railway  or  its  appliances,  but  not  attached  to  the  realty,  pass 
imder  such  a  mortgage,*  nor  coal,  wood,  or  other  materials  used  for 
fuel,*  nor  an  iron  safe,*  nor  office  furniture.^ 

Sec.  466.  Rolling-stock.  —  Whatever  may  be  the  rule  as  to  en- 
gines, cars,  and  that  species  of  property  indispensable  to  the  opera- 
tion of  the  road,  so  far  as  third  persons  are  concerned,  there  is  no 
question  but  that,  as  between  the  parties  thereto,  a  mortgage  thereof 
is  effectual  to  pass  the  title  to  the  mortgagees.  But  the  question  as 
to  whether  or  not  the  rolling-stock  is  to  be  regarded  as  a  fixture,  or 
as  personal  property,  has  been  variously  decided.  In  several  States 
rolling-stock  essential  to  the"  operation  of  the  road,  as  cars,  engines, 
etc.,  is  held  to  be  affixed  thereto  so  as  to  pass  under  a  mortgage  of 
the  railroad,®  and  not  to  be  subject  to  levy  or  sale  upon  execu- 


»  Van  Keuren  v.  Central  K.  Co.,  38 
N.  J.  L.  165. 

2  Williamson!).  N.  J.  Southern E.  Co., 
29  N.  J.  Eq.  311. 

8  Hunt  V.  Bullock,  23  Ul.  320.  But 
see  Coe  v.  McBrown,  22  Ind.  252,  contra. 

*  Titus  V.  Mabee,  25  111.  257. 

6  Hunt  V.  Bullock,  23  111.  320.  While 
the  better  view  is  as  stated  in  the  text, 
there  are  cases  holding  the  other  way. 
See  Raymond  v.  Clark,  46  Conn.  129 ; 
Ludlow  V.  Hurd,  1  Dis.  (Ohio)  552. 

^  Buckw.  Memphis,  &o.  E.  Co.  (Tenn.), 
4  Cent.  L.  J.  430  ;  Williamson  v.  TS.  J. 
Southern  E.  Co.,  28  N.  J.  Eq.  277  ;  re- 
versed, 29  id.  311  ;  Palmer  v.  Forbes,  23 
111.  301  ;  Minnesota  Co.  v.  St.  Paul  Co.,  6 
Wall.  (U.  S.)  142.  But  the  mortgagee 
takes  the  property  subject  to  all  valid  liens, 
as,  for  example,  the  lien  of  a  vendor  who 
retains  title  until  the  purchase  price  is  paid. 
Huidekoper  v.  Locomotive  Works,  99  U. 
S.  258. 

A  chattel  mortgage  on  the  equipment  of 
a  railroad  was  made  by  authority  of  the 
board  of  dii'cctors  of  an  insolvent  corpora- 
tion for  securing  the  claims  of  directors 
against  the  corporation,  and  it  was  held 
that  it  was  invalid  as  against  prior  mort- 
gagees of -the  franchise  and  equipment, 
whose  mortgages  were  not  filed,  because 
the  directors,  who  were  also  stockholders, 
had  notice  of  the  prior  mortgages.  Such 
prior  mortgages,  however,  were  hpldnot  to 
be  valid  against  judgment  creditors,  who, 


but  for  the  receivership  obtained  in  a  suit 
to  foreclose  one  of  the  mortgages,  might 
have  made  a  valid  levy  on  the  equipment. 
Coeu.N.  J.  Midland  E.  Co.,  31  N.  J. 
Eq.  105.  In  New  Jersey,  it  is  held  that  a 
mortgage  executed  by  a  railroad  corpora- 
tion on  its  road-bed  and  franchises,  together 
with  its  engines,  cars,  and  rolling-stock, 
so  far  as  regards  the  latter  class  of  prop- 
erty, is  a  chattel  mortgage  within  the 
provisions  of  the  act  concerning  chattel 
mortgages.  Williamson  v.  N.  J.  Southern 
R.  Co.,  29  N.  J.  Eq.  311.  Rolling-stock 
does  not  necessarily  become  fixed  to  the 
railroad  upon  which  it  is  placed.  There- 
fore a  mortgage,  although  in  terms  cover- 
ing future  acquisitions  of  rolling-stock, 
does  not  attach  to  the  rolling-stock  of  a 
third  person  subsequently  placed  on  the 
road  under  a  contract  with  a  company  then 
operating  it.  Harde.sty  v.  Pyle,  15  Fed. 
Eep.  778.  See,  also,  Meyer  v.  Johnston, 
53  Ala.  237.  Eolling-stock  and  other 
property  strictly  appurtenant  to  a  railroad 
is  part  of  the  road,  and  a  mortgage  thereof 
in  connection  with  the  road,  if  duly  re- 
corded as  a  mortgage  of  realty,  need  not  be 
recorded  also  as  a  chattel  mortgage. 
Farmers'  L.  &  T.  Co.  v.  St.  Joseph,  &c.  E. 
Co.,  3  Dill.  (U.  S.)  412.  A  mortgage 
of  "all  the  present  and  future-to-be-, 
acquired  property  of  the  company,  includ- ' 
ing  the  right  of  way  and  land  occupied, 
and  all  rails  and  other  materials  used 
therein  or  procured  therefor,"  includes  the 
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tion.^  In  some  of  the  States  the  constitution  expre^ly  provides  that 
it  shall  be  regarded  as  personal  property,  —  as  in  Arkansas,  Illinois, 
Mississippi,  Missouri,  Nebraska,  Texas,  and  West  Virginia,  —  while 
in  others  it  is  expressly  provided  by  statute  that  a  mortgage  of  the 
property  of  a  railroad  company,  embracing  personal  property,  shall 
be  recorded  in  certain  offices,  and  when  so  recorded  shall  be  effec- 
tual to  pass  the  title  to  the  mortgagee  as  against  the  creditors  of 
the  company.  Consequently,  in  determining  the  force  which  the 
decisions  of  one  State  upon  this  question  should  have  in  another, 
the  statutory  and  constitutional  provisions  (if  any)  relative  thereto 
should  be  looked  to.^  But  the  better  view  unquestionably  is  that 
where  the  statute  does  not  provide  otherwise,  the  rolling-stock  is  to 
be  regarded  as  personalty;  it  is  scarcely  reasonable  to  regard  as 
realty,  property  which  is  one  week  in  New  York  and  the  next 
week  in  California,  which  changes  its  locality  by  many  miles  every 
hour.* 


rolling-stock  of  the  road.  PuUan  v.  Cin- 
cinnati, &o.  E.  Co.,  4  Biss.  (U.  S.)  35. 
Parties  claiming  an  equitable  lien  upon 
rolling-stock  furnished  to  an  insolvent 
corporation,  by  virtue  and  to  the  extent  of 
advancements  made  on  account  of  the 
same,  will  not  be  entitled  to  be  heard  on 
petition,  pending  foreclosure  proceedings 
upon  a  mortgage  covering  the  rolling-stock 
and  all  other  property  of  the  corporation, 
upon  which  rolling-stock  other  liens  are 
set  up  by  answer,  claimed  to  be,.paramonnt 
to  the  mortgage  of  the  complainants.  N. 
J.  Midland  E.  Co.  v.  Wortendyke,  27  N.  J. 
Eq.  658.  In  Maine,  a  mortgage  lien  was 
held  valid  upon  rolling-stock  removed  to 
be  changed  to  a  narrower  gauge,  and  such 
lien  was  held  not  to  be  lost  by  a  consolida- 
tion of  the  mortgagor  with  another  com- 
pany. Hamlin  v.  Jerrard,  72  Me.  62. 
The  provision  in  the  Illinois  Constitution 
of  1870,  "that  the  rolling-stock  of  a  railroad 
company  shall  be  deemed  personal  prop- 
erty, does  not  change  the  rule  that  a  mort- 
gage made  by  the  company,  covering  all 
after-acquired  property,  includes  such 
acquired  rolling-stock,  if  obtained  before 
the  rights  of  execution  creditors  attach. 
Scott  I).  Clinton,  &c.  B.  Co.,  6  Biss.  (U.  S.) 
529.  In  the  United  States  Supreme  Court 
it  is  held  that  the  chattel-mortgage  statute 
is  inapplicable  to  an  ordinary  railway 
mortgage.    Hammock  v.   Loan  &  Trust 


Co.,  105  IT.  S.  77.  Iron  rails,  spikes,  ties, 
etc.,  constitute  part  of  the  realty  and  pass 
by  the  mortgage  of  the  road.  So  cast-off 
articles,  such  as  broken  rails  or  ties,  remain 
subject  to  lien  of  the  mortgage  if  proper 
administration  would  require  their  being 
recast  or  repaired.  Tools  and  implements 
in  workshops,  and  furniture  in  station- 
houses,  etc.,  are  mere  personalty  and  not 
subject  to  the  lien  of  a  railway  mortgage. 
Lehigh  Coal  &  Nav.  Co.  v.  Central  E.  Co., 
35  N.  J.  Eq.  379. 

1  Gue  V.  Tide  Water  Co.,  24  How.  (IT. 
S. )  257  ;  Youngman  v.  Elmira,  &c.  E.  Co. 
65  Penn.  St.  278;  Shamokin  Valley  E. 
Co.  V.  Livermore,  47  Penn.  St.  465 ;  Coney 
V.  Pittsburgh,  &c.  E.  Co.,  8  Phila.  (Penn.) 
173  ;  Macon,  &c.  E.  Co.  v.  Parker,  9  Ga. 
377;  Phillips  v.  Winslow,  18  B.  Mon. 
(Ky. )  431  ;  Grand  Trunk  E.  Co.  v.  East- 
ern Counties  Bank,  11  L.  C.  J.  11. 

2  In  Milwaukee,  &c.  E  Co.  v.  James,  6 
Wall.  (U.  S.)  750,  the  rolling-stock  was 
considered  as  being  realty;  but  this  holding 
was  in  pursuance  of  a  statute  providing 
specifically  that  it  should  be  so  considered. ' 
Chicago,  &o.  E.  Co.  v.  Fort  Howard,  24 
Wis.  41  ;  91  Am.  Dec.  458. 

'  Michigan  Cent.  E.  Co.  v.  Chicago, 
&c.  E.  Co.,  1  111.  App.  399  ;  Duhuque  v. 
Illinois  Cent.  E.  Co.,  39  Iowa,  56  ;  Pacific 
E.  Co.  V.  Cass  Co.,  53  Mo.  17;  Boston, 
&c.  B.  Co.  V.  Gilmore,  37  N.  H.  410; 
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It  is  the  usage  in  thi^  country  for  aj.1  railroad  companies  receiv- 
ing cars  from  other  roa,ds  to  make  necessary  repairs  at  th^r  own 
expense,  unless  the  ear  is  inspected  and  branded  as  defective  when 
first  received.  Therefore  a  company  which  claims  cars  belonging  to 
another  road,  and,  pending  a  judicial  determination  of  the  title 
thereto,  is,  by  agreement,  permitted  to  retain  and  use  them  subject 
to  a  rental  in  case  the  d-ecision  is  against  its  claim,  cannot,  after  the 
decision  against  it,  get  off  against  the  rental  any  clairn  for  repairs 
made  on  the  cars.^ 

SJ!0.  467.  Bonaa  of  Railway  Companies.  —^  Mortgages  of  railways 
are  usually  given  to  secure  the  payment  of  certain  bonds  issued  by 
the  company,  and  when  made  payable  to  order  or  bearer  they  are 
treated  as  negotiable,  although  under  seal,^  and  the  mortgage  enures 
to  the  benefit  of  any  bona,  fide  holder  thereof.  This  is  the  rule  even 
as  to  coupon  bonds,  and  a  hona  fide  purchaser  of  a  bond  not  due  is 
not  affected  by  any  equities  which  might  attach  against  the  original 
holder,  although  some  of  the  matured  interest  coupons  are  atttached 
thereto.* 


State  Treasurer  v.  Somerville,  &c.  E.  Co., 
28  N,  J.  L.  21  ;  Williamson  v.  N.  J. 
Southern  E-  Co.,  29  N.  J.  Bq..  311 ;  Ran- 
4aU  V.  Elwell,  52  N.  Y.  521  ;  11  Am.  Eep. 
747  ;  Hoyle  v.  Plattsburg,  &c.  ]R.  Co.,  54 
N.  Y.  315 ;  13  Am.  Bep,  594  ;  Stevens  v. 
Buffalo,  &c.  E.  Co.,  31  Barb,  (N.  Y.)  602, 
overruling  Farmers'  Ji.  &  T.  Co.  v.  Hen- 
driokson,  25  Barb.  (N.  Y,)  484;  Beards- 
ley  V.  Ontario  Bank,  31  Barb,  (N.  Y.) 
619  ;  Coe  v.  Columbus,  &c.  R.  Co.,  10 
Ohio  St.  872  ;  Hill  v.  La  Cross,  &o,  E.  Co., 
11  Wis.  214  ;  Grefsn's  Brice's  Ultra  Vires, 
p.  238,  n.  ;  1  Minor's  Insts.  (3d  ed.)  p. 
[541]  609 ;  Pingrey  on  Chattel  Mortgages, 
§§  428  et  seq.  ;  ante,  §  290.  There  are  a 
number  of  oases,  however,  upholding  a  dif- 
ferent view  on  tbe  ground  that  the  rolling- 
stock  is  to  be  regarded  as  fixtures  and  es- 
sential to  the  enjoyinent  of  the  freehold,  and 
is  therefore  embraced  in  a  mortgage  of  the 
realty  belonging  to.  the  road.  Tiedeman, 
on  Eeal  Property,  §  2  ;  Palmer  v.  Forbes, 
23  111.  301 ;  Hunt  o,  Bullook,  23  111.  320  ; 
Titus  H.  Mabee,  25  111.  257;  Louisville, 
&c.  E.  Co.  V.  State,  25  Ind.  177  ;  Phillips 
V.  Winslow,  18  B.  Mon.  (Ky.)  431 ;  Mor- 
rill b.  Noyes,  56  Me.  458  ;  Strickland  v. 
Parker,  54  Me.  268;  State  v.  Northern 
Cent.  B.  Co.,  18  Md.  193;  Fanners'  L.  & 


T.  Co.  V.  St.  Joseph,  &e.  E.  Co.,  3 
Dill.  (U.  S.)  412  ;  Pennock  v.  Coe,  23 
How.  (U.  8)  117,  See  also  Farmers'  L. 
&  T.  Co.  V.  Commercial  Bank,  11  Wis. 
207. 

1  Central  Trust  Co.  ».  Wabash,  &c.  B. 
Co.,  50  Fed.  Eep.  857. 
,  2  Virginia  v.   Chesapeake,   &c.    Canal 
Co.,  32  Md.  501;  Chapin  o.  Vermont,  &o. 

B,  Co.,  8  Gray  (Mass.),  575;  Morris, 
Canal  Co.  v.  Fisher,  9  N.  J.  Eq.  667  ; 
Dinsmore  v.  Duncan,  57  N,  Y.  573 ; 
Gelpcke  v.  Dubuijue,  1  Wall.  (U.  S.)  175  ; 
Clark  V.  Iowa  City,  20  Wall.  (U.  S.)  583  ; 
Carr  v.  Le  Fevre,  ?7  Penn.  St.  413  ; 
Langston  v.  South  Carolina  R.  Co.,  2  8. 

C.  248  ;  Craig  v.  Vicksburgh,  31  Miss. 
216  ;  Jackson  v.  York,  &c.  R.  Co.,  48  Me. 
147. 

'  National  Bank  v.  Kirby,  108  Mass. 
497  ;  Cromwell  v.  County  of. Sao,  96  U.S. 
51.  But  see  First  National  Bank  v. 
County  Com'rs,  14  Minn.  77,  contra. 
Prima  fade  the  transferee  of  coupon  bonds 
is  presumed  to  be  a  bonaftde  holder,  and  if 
it  is  claimed  that  he  is  not,  the  party  mak- 
ing such  claim  has  the  burden  of  proving 
that  he  is  not  so.  Pennsylvania  Transp. 
Co.'s  App.  101  Penn.  St.  576.  The  holder 
of  a  bond  negotiable  in  form,  with  the 
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Although,  as  a  general  tule,  bonds  issued  by  a  corporation  for  the 
purpose  of  procuring  loans,  and  made  payable  to  bearer,  are  negotiable, 
yet  when  such  instruments  contain  special  stipulations,  and  their  pay- 
ment is  subject  to  contingencies  not  within  the  control  of  the  holders, 
they  are  deprived  therdby  of  the  character  of  negotiable  instruments, 
and  are  subject^  in  the  hands  of  a  transferee,  to  any  defence  existing 
thereto  that  would  be  available  if  they  were  still  held  by  the  original 
payer.*  To  be  negotiable  such  an  instrument  muet  provide  for  the 
Unconditional  payment  to  a  person  or  order,  or  bearer,  of  a  certain 
sum  of  money,  at  a  time  capable  of  exact  ascertainment.^  The 
interest  coupons  attached  to  such  a  bond,  where  they  refer  to  the 
bond,  partake  of  the  same  character  as  the  bond  itself  is ;  this  char- 
acter is  not  changed  by  cutting  them  off  fronl  the  bond,  and,  although 
an  action  may  be  maintainable  upon  the  coupons  without  the  pro- 
duction of  the  bond,  a  recovery  must  be  based  upon  the  obligation  con- 
tained in  the  bond,  and  cannot  be  had  contrary  thereto.  Therefore, 
in  an  action  to  recover  the  amount  of  certain  interest  coupons. cut 
from,  and  on  their  face  referring  to,  bonds  issued  by  a  railroad  com- 
pany, which  bonds  and  the  mortgage  given  to  secure  them  contained 
conditions  that  the  time  of  payment  of  principal  and  interest  might 
be  changed  and  postponed,  from  time  to  time,  at  the  option  of  a 
majority  of  the  holders  of  the  series  of  bonds  issued  simultaneously 
■with  those  from  which  the  coupons  were  taken,  the  court  held  that 
they  were  not  negotiable  instruments ;  that  the  holder  was  charge- 
able with  notice  of  the  terms  of  the  bonds,  and  that  if  the  payment 

name  of  the  payee  left  blank,  may  fill  the  session  thereof,  it  was  held  that  the  honds, 
blank  with  his  own  name,  and  sue  upon  it.  having  been  issued  by  the  State  comptroller 
White  V.  Vermont,  &o.  R.  Co.,  21  How.  as  required  by  the  law  of  Connecticut,  and 
(U.S.)  575.  The  C.  W.  E.  Co.,  a  Connec-  being  valid  upon  their  face,  plaintiff  was 
ticut  corporation,  in  pui^suance  of  the  laws  not  bound  to  show  that  the  provisions  of 
of  that  State,  to  secure  certain  bonds  issued  law  authorizing  their  issue  had  been  com- 
by  it,  executed  to  the  State  treasurer  a  plied  with,  but  the  burden  was  upon  de- 
mortgage  which  by  its  terms  can-ied  all  fendant  to  show  their  invalidity ;  also 
ths  railway  lands  aftd  personal  property  that  if  any  of  the  conditions  precedent  to 
then  or  thereafter  belonging  to  said  corpo'  taking  of  possession  had  not  been  complied 
ration,  and  all  itis  rights  and  franchises  with,  these  had  been  waived  by  the  corpo- 
under  its  charter.  Default  having  occutted  ration  by  voluntarily  surrendering  pos- 
in  payment  of  interest,  the  corporation,  as  session  ;  and  that  defendant  could  not 
provided  for  by  the  bonds,  formally  sur^  insist  upon  them.  Nichols  v.  Mase,  94  N. 
tendered  its  property  to  plaintiff  as  such  Y.  160. 

tmstee.   Defendant,  as  sheriff  by  virtue  of        i  McClelland  ».  Norfolk  Southe'm  E. 

an  attachment  issued  in  an  action  brought  Co.,  110  N.  Y.  469. 
in  this  State  against   said   corporation,         "  See  Tiedeman  on  Con).  Paper,  §  25  ; 

levied  upon  certain  of  its  personal  property  PalmOT  v.  Gray,  6  Gtay  (Mass.),  340. 
found  here.    In  an  action  to  recover  pos- 
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of  interest  had  been  postponed  in  accordance  with  the  condition  of 
the  bonds,  until  the  period  of  extension  had  expired,  an  action  at 
law  could  not  be  maintained  upon  the  coupons,  although  plaintiff 
had  not  assented  to  the  postponement.^ 

If  a  bond  is  overdue,  the  purchaser  takes  it  subject  to  the  rights 
of  previous  holders.^  If  such  bonds  are  not  negotiable,  they  are 
mere  choses  in  action,  and  every  holder  takes  them  subject  to  all 
equities.*  Of  course  where  a  bond  refers  to  the  mortgage  given  to 
secure  it,  it  becomes  subject  to  all  the  recitals  and  statements 
therein  affecting  it.*  If  a  bond  is  incomplete  when  issued,  it 
does  not  become  entitled  to  the  privileges  of  negotiable  paper. 
The  uncertainty  arising  from  their  incompleteness  defeats  their 
negotiability,  —  as,  if  the  amount  of  principal  or  interest  is  left 
blank,  or  any  other  essential  omission  exists  upon  the  face  of  the 
bond.^ 

In  seeking  a  remedy  upon  these  bonds,  if  they  were  issued  under 
a  statute  authorizing  their  issue  for  a  particular  purpose;  it  has  been 
held  that  the  plaintiff  should  allege  that  the  bond  was  issued  for 
money  borrowed  for  such  purpose,  and  that  it  was  necessary  for  that 
purpose  ;*  it  is  hardly  probable  that  the  latter  allegation  is  necessary, 
but  the  former  must  be  made  and  proved,  for  if  the  bonds  have  been 
used  for  a  purpose  other  than  that  for  which  they  were  authorized, 
they  are  void  except  in  the  hands  of  innocent  holders.^    It  need  not 

1  McClelland  v.  Norfolk  Southern  R.  ^  Vermilye  v.  Adams  Exp.  Co.,  21 
Co.,  110  N.  Y.  469.  Whete,  however,  by  Wall.  (U.  S.)  138.  Where  overdue  mort- 
the  tenns  of  the  bonds  and  mortgage,  "  in  gage  bonds  belonging  to  the  company  are 
case  of  default "  in  payment  of  interest,  a  bought  at  forty  cents  on  the  dollar  from 
majority  of  bondholders  were  authorized  the  vice-president  of  the  company,  after 
to  waive  the  default  and  instruct  the  mort-  suit  to  foreclose  has  been  begun,  and  a  re- 
gage  trustees  to  waive  it,  and  it  was  ex-  ceiver  has  taken  possession  of  the  mort- 
pressly  provided  that  no  action  on  the  part  gaged  property,  such  a  purchaser  cannot 
of  the  bondholders  or  trustees  "  in  case  of  claim  to  be  a  bmafide  holder,  wheu  inquiry 
any  default  shall  affect  any  subsequent  on  his  part  would  have  shown  that  the 
default,  or  any  right  arising  therefrom  ;  "  vice-president  had  no  authority  to  sell  the 
it  was  held,  that  the  bondholders  had  no  bonds.  American',  &c.  R.  Co.  v'.  St. 
authority  to  anticipate  and  provide  for  any  Louis",  &c.  R.  Co.,  42  Fed.  Rep.  819. 
default  in  the  payment  of  interest  before  it  n  Athenaeum  Life  Ass.  Soc.  v.  Pooley, 
occurred ;   that  every  bond  and  coupon  3  DeG.  &  3.  294. 

holder  had  the  right  to  insist  that  the  *  Caylus  v.  KTew  York,  &c.  R.  Co.,  10 

conditions  of  the  exercise  of  the  power  Hun  (N.  Y.),  295. 

should  be  exactly  complied  with  ;  and  that  «  Jackson  v.  Vicksburgh,  &c.  R.  Co.,  2 

a  written  instruction  by  a  majority  of  the  Woods  (U.  S.),  141  ;  Ledwick  v.  MoKim, 

bondholders  to  the  trustees  to  postpone  53  N.  Y.  307. 

the  payment  of  interest  for  five  years  was  =  Miller  v.   N.  Y.  &  Erie  R.  Co.,  18 

inoperative  and  no  defence  to  an  action.  How.  Pr.  (N.  Y.)  374. 

McClelland  v.  RaUroad  Co.,  110  N.  Y.  469.  •  '  In  a  Pennsylvania  case,   the  bonds 
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be  alleged  that  the  bond  was  presented  at  the  time  and  place  iiamed 
therein  for  payment,  but  if  the  payor  was  at  the  place  named  at  the 
time,  ready  to  pay  the  same,  such  circumstance  would  be  a  defence 
to  an  action  upon  the  bond.^  If  a  bond  contains  a  provision  making 
it  convertible  into  the  ^tock  of  the  company,  such  right  grows  out  of 
the  ownership  of  the  bond  and  can  only  be  exercised  by  the  holder 
thereof,^  and  that  too  within  the  time  specified  in  the  bond,  unless 
the  ^me  has  been  regularly  extended.^ 

The  numbers  upon  bonds  do  not  create  any  priority  of  lien,  but 
the  bond  last  issued  stands  upon  the  same  footing  as  the  first ;  and 
if  there  has  been  an  over-issue  of  bonds,  all  bearing  the  same  date, 
they  all  stand  upon  the  same  footing,  and,  if  the  mortgaged  property 
is  inadequate  to  pay,  all  are  entitled  to  share  in  the  proceeds  ^ror-ato.* 
But  if  the  number  of  bonds  to  be  secured  is  limited  by  the  statute, 
or  the  mortgage  itself,  this  rule  could  not  prevail.^  The  law  presumes 
that  all  the  bonds  secured  by  the  mortgage  were  issued  at  the  same 
time,  and  the  fact  that  the  bonds  are  numbered  consecutively  does 
not  defeat  this  presumption.*  Indeed,  unless  the  law  requires  thkt 
the  bonds  shall  be  numbered,  it  is  not  material  that  thej'  should  be 
numbered,  and  an  alteration  of  the  number  does  not  vitiate  the 
bond.^  Where  bonds  are  issued  and  secured  by  the  same  mortgage, 
and  maturing  at  different  dates,  they  are  entitled  to  be  paid  in  the 
order  of  their  maturity ;  though  when  they  all  mature  at  the  same 
time,  they  aU  stand  upon  the  same  footing.^ 

were  issued  purguantto  a  vote  of  the  stock-         ^  Denny  v.  Cleveland,  &c.  B.  Co.,  28 

holders  "for  the. purpose  of  extending  and  Ohio  St.  108. 

constructing  "the  road,  for  the  purchase  of         8  jiuhlenburg  d.  Philadelphia,  &o.  E. 

rolUug-stook     and     similar     equipments  Co.,  47  Penn.  St.  16. 
therefor,  etc.,  but  it  appeared  that  they         *  Stanton  v.  Alabama,  &c.   R.  Co.,  2 

were  never  sold  to  obtain  funds  for  such  Woods  (U.  S.),  523  ;  Claplino.  So.  Carolina 

purposes, but  were  pledged  by  the  president  R.  Co.,  8  Fed.  Rep.  118. 
and  vice-president  to  secure  antecedent         ^  Ames  v.  New  Orleans,  &c.  R.  Co.,  2 

indebtedness  of  the  company,  largely  due  Woods  (U.  S.),  207. 
to  other  companies  of  which  the  president         *  Stanton  v.  Alabama,  &c.  E.  Co.,  2 

and  vice-president  were  officers  or  directors.  Woods  (U.  S.),  523. 
It  was  held  that  the  pledge  was  without         '  Com.  v.  Emigrants'  Sav.   Bank,   98 

authority,  and  in  fraud  of  the  rights  of  Mass.  12 ;  Birdsall  o.  Russell,  29  N.  Y. 

stockholders,    and    conveyed    no    rights  220  ;  Spooner  v.  Holmes,  102  Mass.  503. 
whatever.     Farmers'  L.  &  T.  Co.  v.  San         ^  Humphrey  v.  Morton,  100  111.  592. 

Diego  St.  Car  Co.,  45  Fed.  E^p-  518.     See  Holders  of  bonds  secured  by  deed  of  trust 

same  principle  in  Chicago  v.  Cailieron,  22  upon  property,  which  together  with  othet 

111.  App.  91 ,  affirmed  in  11 N.  E.  Eep.  899  ;  property,  not  included  in  the  deed  of  trust, 

Frazier  v.  East  Tenn.,  &c.  R.  Co.,  88  Tenn.  was  afterwards  mortgaged  to  secure  a  sub- 

138.  sequent  series  of  bonds,  some  of  which 

1  Wallace  v.  M'Connell,  13  Pet.  136.  were   placed  in  the  hands  of  a  special 
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The  fact  that  some  coupons  of  first  lien  bonds  were  paid  in  State 
guaranteed  bonds  under  the  provisions  of  a  statute  raises  no  equity  for 
the  payment  of  the  unfunded  coupons  of  the  same  class  and  dates,  in 
preference  to  the  bonds  and  later  coupons.  Such  unfunded  coupons 
are  entitled  to  take  only  their  pro  rata  witb  other  bonds  and  coupons 
of  the  first  lien  not  postponed  by  settlement  or  the  estoppel  of  their 
owners.^ 

In  a  case  before  the  United  States  Circuit  Court,  there  was  upon 
the  property  of  a  railway  corporation  a  lien  for  an  early  debt  estab- 
lished by  the  charter  of  the  company.  A  mortgage  was  made,  and 
bonds  executed  which  were  chiefly  to  be  issued  in  taking  up  the 
early  debt,  but  the  amount  exceeded  the  debt.  Afterwards  a  subse- 
quent mortgage  was  executed  to  secure  later  obligations.  It  was 
held  that  as  against  the  second  mortgage  the  first  mortgage  secured 
both  the  early  debt  and  the  bonds  issued  in  excess  of  that  amount, 
whether  in  the  hands  of  honajide  holders  at  the  time  of  the  execution 
of  the  second  mortgage,  or  issued  by  the  company  after  that  time,  as 
collateral  security  for  a  debt  then  contracted.^ 

Sec.  467  a.  Coupons.  —  Coupons  for  the  interest  accruing  upon 
the  bonds  become  due  at  the  time  stated  therein,  or  in  the  bond,  as 
the  date  of  their  maturity,  and  if  the  mortgage  so  provides  the 
trustees  may  proceed  to  foreclose  if  they  are  not  paid  at  maturity, 
or  the  holder  thereof  may  bring  an  action  at  law  to  enforce  their 
collection.'    They  are,  when  detached,  negotiable  securities,  and  pass 

trustee,  "  to  be  applied  exclusively  for  the  income  bonds  in  lieu  of  those  surrendered, 
purpose  of  discharging  the  property  con-  The  railroad  company  failed  to'  deliver 
veyed  from  prior  liens,"  are  not  entitled  to  these  bonds,  and  executed  three  mortgages 
have  the  fund  for  the  payment  of  their  to  a  mortgagee  who  had  notice  of  the  a^ee- 
liens  increased  by  means  of  the  bonds  in  ment.  The  construction  company  then 
the  hands  of  such  trustee,  it  being  the  claimed  the  bonds  cancelled,  attempting  to 
evident  purpose  of  the  deposit  of  the  bonds  repudiate  the  agreement.  The  court  held 
to  put  all  the  debts  of  the  company  upon  that  the  agreement  would  be  sustained, 
an  equal  footing,  and  not  to  increase  the  that  the  construction  company  was  there- 
security  already  existing  for  the  payment  fore  entitled  to  a  lien,  the  priority  of  which 
of  the  first  bonds.  Meyer  ».  Johnston,  53  was  fixed  by  the  terms  of  the  agreement 
Ala.  237.  and  not  by  the  date  of  the  mortgage  secur- 
1  Hand  V.  Savannah,  &o.  R.  Co.,  17  S.  ing  the  bonds  sun-endered  by  it ;  that  the 
C.  219.  In  the  case  of  Fidelity  Ins.  Co.  agreement  gave  the  constniction  company 
V.  Shenandoah  Valley  R.  Co.,  33  W.  Va.  an  equitable  lien  on  the  property  of  the 
761,  certain  first-mortgage  bonds  of  a  rail-  road  for  an  amount  equal  to  the  face  value 
road  company  were  surrendered  to  it  by  a  of  the  bonds  'agreed  to  be  delivered  to  it, 
construction  company,  were  cancelled,  and  together  with  interest, 
the  mortgage  securing  them  was  released,  2  Claflin  v.  So.  Carolina  R.  Co.,  4 
pursuant  to  an  agreement  by  which  the  Hughes  (U.  S.),  12. 
construction  company  was  to  receive'  cer-  »  'Welsh  v.  St.  Paul,  &o.  R.  Co.,  25 
tain  second-mortgage  bonds  and  certain  Minn.  314. 


SEC.  467  a.]  COUPONS.  1967 

from  hand  to  hand  by  delivery,  and  assumpsit  lies  thereon.^  But 
unless  the  mortgage  contains  some  provision  to  that  effect,  they  are 
not  entitled  to  priority  in  payment  over  the  principal  of  the  bonds 
or  the  coupons  subsequently  maturing.^  Interest  is  allowed  upon 
coupons  from  their  maturity,  whether  the  bond  or  coupon  so  pro- 
vides or  not.* 

A  detached  coupon  payable  to  bearer  and  held  by  one  party,  while 
the  bond  is  held  by  another,  is  nevertheless  a  lien  under  the  mort- 
gage given  to  secure  the  bondj  and  the  holder  is  entitled  to  a  pro 
rata  distribution.*  Indeed  it  has  been  held  that  the  statute  of  limi- 
tations does  not  run  upon  a  coupon  until  it  has  run  upon  the  bond 
itself.®  But  the  accuracy  of  this  doctrine  is  open  to  a  serious  ques- 
tion, and  probably  would  not  be  generally  accepted.®  If  a  coupon 
contains  no  negotiable  words,  an  action  cannot  be  maintained  there- 
on in  the  name  of  an  assignee,'^  unless  the  statute  makes  some 
provision  therefor. 

The  bond  is  the  principal  debt,  and  the  mortgage  an  incidental 
security,  therefore,  a  provision  in  the  mortgage  that  upon  certain 
defaults  the  principal  shall  become  due,  and  upon  request  of  the 
holders  of  a  certain  amount  of  the  bonds,  the  trustees  should  sell  the 
property,  does  not  defeat  an  action  at  law  to  recover  the  amount  of 
overdue  coupons.^  Where  there  is  a  discrepancy  between  the  bonds 
and  the  mortgage  as  to  the  time  when  it  matures,  the  bond  wiU  con- 
trol,' but  where  the  mortgage  contains  a  condition  to  which  the  bond 
makes  no  reference,  the  condition  may  be  enforced  by  the  tnistees, 
though  not  by  the  bondholders,  even  though  the  trustees  refuse  to 
enforce  the  condition,  and  though  the  condition  is  indorsed  upon  the 
bonds  by  the  trustees  and  signed  by  them.^*' 

If  bonds  are  authorized  to  be  issued  and  the  propertyto  be  mort- 
gaged without  any  special  restrictions,  it  is  treated  as  authorizing 
the  issue  of  bonds  and  a  mortgage  with  usual  Conditions,  and  if  un- 
usual conditions  are  inserted,  they  wiU  be  void,  but  the  mortgage  and 

•  First  Nat.  Bank  v.  Mt.  Tator,  52  «  See  1  "Wood  on  Limitations  (2d  ed.) 
Tt.  87.  p.  362,  §  127. 

2  Danean   ».   Mobile,   &c.   E.  Co.,  3         '  Jackson  v.  York,  &c.  E.  Co.,  48  Me. 

Woods  (U.  S.),  667.  147. 

8  Welsh  V.  St.  Paul,  &c.  B.  Co.,  25         '  Philadelphia,  &e.  B.  Co.  v.  Johnson, 

Minn.  314.  54  Penn.  St.  127. 

*  Miller  v.  Rutland,  &c.  B.  Co.,  40  '  Bailroad  Co.  »,  Sprague,  103  U.  S. 
Vt.  399.  756. 

«  Kenosha  v.  Lamson,  9  Wall.  (U.  S.)  i"  Malloiy  v.  West  Shore,  &c.  E.  Co., 
477.  3  J.  &  S.  (N.  y.  Super.  Ot.)  174. 
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the  bonds  may  hi  enforced  in  all  other  respects  ;i  according  to  the 
case  last  cited,  the  bonds  would  have  been  good  as  to  all  the 
conditions  if  they  had  been  subsequently  ratified  by  the  board. 

If  a  place  of  payment  is  named  in  the  coupons,  they  should  be 
presented  there  for  payment ;  but  if,  in  fact,  the  company  had  no 
money  there  to  pay  them,  presentation  is  dispensed  with.^  A  coupon 
made  payable  to  bearer,  or  to  a  certain  person  or  order,  is  negotiable ; 
but  if  the  name  of  the  payee  is  .blank,  it  is  not  strictly  negotiable  in 
law.^  Interest  upon  coupons  at  the  contract  rate  is  recoverable 
from  the  date  of  presentation,*  and  thff  coupons  may  be,  sued  upon 
by  the  holder,  although  he  does  not  own  the  bond.*  Except  where 
the  statute  otherwise  provides,  a  bond  made  payable  with  an  illegal 
rate  of  interest  bears  interest  at  the  legal  rate.^ 

The  holders  of  detached  coupons  are  entitled  to  their  pro  rata 
share  in  the  distribution  of  money  received  upon  foreclosure  sale, 
and  if  the  decree  is  deficient  in  that  respect  the  court  has  the  power 
to  and  wiU  modify  it  so  as  to  secure  such  a  result.^ 


1  Jessup  V.  City  Bank,  U  Wis.  331. 

2  North  Penn.  R.  Co.  v.  Adams,  54 
Penn.  St.  94  ;  Phila.,  &c.  R.  Co.  v.  John- 
son, 64  Penn.  St.  127. 

,  8  Wright  J).  Ohio,  &c.  R.  Co.,  1  Dis. 
(Ohio)  465. 

4  Beckwith  ».  Hartford,  &c.  R.  Co.,  29 
Conn.  265. 

*  Kenosha  v.  Lamson,  9  WaU.  (tJ.  S.) 
477  ;  Haven  v.  Grand  Junction  R.  Co., 
109  Mass.  88. 

8  Philadelphia,  &o.  R.  Co.  v.  Lewis,  33 
Penn.  St.  33. 

'  Sewall  V.  Brainerd,  38  Vt.  64.  Thus 
the  Vermont  &  Canada  R.  Co.  leased  its 
road  to  the  Vermont  Cent.  R.  Co.  for  a 
certain  rent  ,lipon  certain  conditions,  se- 
curing the  payment  thereof.  The  latter 
company  then  issued  honds  to  a  large 
amount,  with  interest  payable  semi-annu- 
ally, upon  presentation  of  the  coupons 
attached  to  the  bonds,  and  secured  the 
bonds  by  a  mortgage  to  the  trustees  of  its 
franchises  and  property.  Subsequently 
the  former  company  brought  a  bill  in 
chancery  against  the  latter  company,  the 
trustees,  and  some  of  the  bondholders,  to 
secure  its  lien,  claiming  possession  of 
both  roads  for  the  non-payment  of  rent. 
The  trustees  were  appointed  receivers 
under  direction  to  hold  possession  and 


operate  both  roads,  and  before  final  decree 
of  the  court,  the  former  company  and  the 
great  body  of  the  first-mortgage  bond- 
holders entered  into  an  agreement  com- 
promising all  matters  of  controversy.  The 
arrangement  was  made  binding  by  an  act 
of  the  legislature,  and  a  petition  brought 
to  the  court  of  chancery,  and  a  decree  ob- 
tained in  pursuance  of  the  agreement,  by 
consent  -of  Jioth  railroad  companies  and 
the  bondholders.  Among  other  things, 
the  decree  provided  that  the  trustees  and 
receivers  should  pay  for  a  certain  extension 
of  the  Vt.  &  Can.  road  to  an  amount  not 
exceeding  $250,000,  and  as  often  as 
$70,000  should  be  so  expended,  said  com- 
pany should  issue  shares  of  its  stock  to 
said  trastees  and  receivers  at  par,  to  be 
ratably  distributed  by  them  among  said 
bondholders,  in  liquidation  of  their  re- 
spective claims  as  such.  After  providing 
for  other  payments,  including  said  rents, 
the  decree  provided  for  the  application  of 
the  payment  of  the  net  income  on  the 
first-mortgage  bonds.  The  receivers  hav- 
ing given  notice  that  they  were  ready  to 
pay  3J  per  cent  of  the  first-mortgage 
bonds,  which  was  the  first  $70,000,  in 
Vt.  &  Can.  Co.  stock  mentioned  in  the 
decree,  and  having  refused  to  pay  the 
same  to  the  holders  of  the  coupons  which 
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A  guaranty  by  the  lessee  of  a  railroad  to  "  pay  the  interest  upon 
the  within  bond  as  specified  in  the  coupons  thereto  attached "  is 
not  a  separate  promise  to  pay  each  coupon,  but  is  a  guaranty  of  the 
whole  interest  to  become  due  on  the  bonds,  and  though  each  coupon 
is  for  less  than  $100,  the  guaranty  is  not  within  the  prohibition  of  a 
statute  requiring  obligations  of  railway  companies  to  be  for  a  sum 
not  less  than  $100.^  A  bill  brought  by  the  trustees  of  a  mortgage, 
to  foreclose  it,  is  not  demurrable  because  it  does  not  contain  an  alle- 
gation that  the  interest  coupons  were  presented  for  payment  at  the 
place  where  they  were  made  payable.^  But  where  the  mortgage 
provides  that  it  may  be  foreclosed  upon  request  of  a  certain  number  of 
bondholders,  the  bill  should  allege  such  request.^  The  remedy  by 
foreclosure  for  non-payment  of  interest  coupons  as  they  mature,  is 
merely  cumulative,  and  does  not  exclude  the  remedy  at  law,*  and, 
even  though  the  trustees  foreclose,  the  holders  of  detached  coupons 
are  not  thereby  precluded  from  bringing  assumpsit  to  recover  the 
amount  due  thereon.^ 

Sec.  468.  Trustees,  Relation  of,  to  Bondholders  and  Company  : 
Powers  and  Duties  of.  —  Where  a  mortgage  of  a  railway  is  made  to 
certain  persons  in  trust,  to  secure  the  payment  of  a  certain  class  of 
iudebtedness,  such-  persons  occupy  a  merely  nominal  position  until 
some  of  the  conditions  of  the  mortgage  have  been  broken.  When; 
however,  the  conditions  of  the  mortgage  have  been  broken,  their 
duties  become  active,  and  generally,  by  the  terms  of  the  mortgage, 
they  are  authorized,  if  not  required,  to  take  possession  of  the  prop- 
erty and  dispose  of  it  for  the  benefit  of  the  bondholders.  Limitations 
in  the  mortgage  deed  upon  the  power  of  the  trustee  to  take  proceed- 
ings to  enforce  the  payment  of  the  amount  secured  are  to  be  strictly 

had  been  severed  from  the  bonds  by  the  that  on  a  final  distribution  of  the  proceeds 

bondholders  and  sold,  said  coupon-holders  of  the  whole  of  mortgaged  property,  a  pro 

petitioned  the  chancellor  who  made  the  raia  distribution  would  probably  be  the 

decree  to  direct  the  receivers  to  make  ihe  rule.     Sewall  v.  Brainerd,  38  Vt.  364. 

payment  to  them  under  the  decree,  or  if  Eastern  Bank  v.  St.  Johnsbury  K. 

necessary  to  so  modify  the  decree  as  to  Co.,  40  Fed.  Eep.  423. 

give  them  the  dividend.    It  was  held  that         ^  Savannah,  &c.  E.  Co.-  v.  Lancaster, 

the  decree  does  not  decide  to  which  class  62  Ala.  555. 

this  payment  shall  be  made  ;  but  if  it  did,  '  Chicago,  &c.  E.  Co.  v.  Fosdick,  106 

since  no  such  question  was  presented  to  TJ.  S.  47. 

the  chancellor,  he  may  modify  his  decree         *  Dow  ti.  Memphis,  &c.  R.  Co.,  20  Fed. 

on  this  petition.     Also  that  the  coupon-  Rep.  768  ;  Manning  v.  Norfolk  Southern 

holders  have  the  right  in  equity  to  have  K.  Co.,  29  Fed.  Rep.  838. 

payment  made  to  them  in  the  order  in         '  Welsh  v.  St.  Paul,  &c.  R.  Co.,  25 

which  the  coupons  fall  due,  whether  nego-  Minn.  314. 

tiable  or  not  separate  from  the  bonds,  and 
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construed.  Thus,  where  a  trust  deed  provides  that  the  trustee  should, 
upon  the  written  request  of  two-thirds  of  the  bondholders,  "  enter 
upon  and  take  possession  of  the  property  and  operate  it,  or,  upon 
the  request  of  a  similar  majority,  should  sell  the  property  at  public 
sale,  the  request  of  two-thirds  of  the  bondholders  is  not  necessary 
in  order  to  enable  the  trustee  to  institute  proceedings  to  foreclose, 
and  the  petition  for  foreclosure  need  not  allege  sucha request.^  And 
a  further  provision  in  the  trust  deed,  prescribing  a  particular  mode  of 
sale,  and  declaring  that  it  shall  be  exclusive  of  all  others,  is  absolutely 
void,  in  that  it  attempts  to  provide  a  remedy  in  the  ordinary  course 
of  judicial  proceedings  and  to  oust  the  jurisdiction  of  the  court.^ 

From  the  time  they  enter  into  the  possession  of  the  property, 
they  become  trustees  not  only  for  the  bondholders,  but  also  for  the 
corporation  and  all  subsequent  mortgagees.*  Their  primary  duty, 
however,  is  to  protect  the  interests  of  the  bondholders  to  the  fuU 
extent  of  their  power  and  ability,  and  for  this  reason  they  have  no 
authority  to  consent  to  the  payment  of  an  unsecured  debt  out  of  the 
property.  Until  the  bondholders  have  first  been  paid,  or  an  ample 
fund  for  their  payment  has  been  provided.*  It  is  the  duty  of  the 
trustees,  upon  the  breach  of  the  conditions  of  the  mortgage,  either  to 
take  possession  of  the  property  under  the  power  in  the  mortgage,  or  to 
commence  proceedings  to  foreclose  it;^  and  if  they  unreasonably 
neglect  or  refuse  to  act,  any  of  the  bondholders  may  commence 
proceedings  to  that  end  for  themselves  and  all  other  bondholders, 
making  the  trustees  defendants ;  aud  especially  may  this  be  done  if 
the  trustees  have  practised  or  connived  at  any  fraud,  or  attempted 
to  enter  into  any  arrangement  with  the  corporation,  or  third  parties, 
which  is  calculated  to  defeat  or  prejudice  the  rights  of  the  bond- 
holders.*     If  the  trustees  enter  into  possession  of  the  road  and 

1  Guaranty  Trust,   &o.  Co.   v.   Green  '  Sturgis  d.  Knapp,  31  Vt.  1 ;  Ashuelot 

Cove  R.  Co.,  139  U.  S.  137;  distirtguishmg  E.  Co.  v.  Elliott,  57  N.  H.  397. 

Chicago,  &o.  E.  Co.  v.  Shall,  106  U.  S.  v*  Duncan  v.  Mobile,    &c.   E.   Co.,   2 

47,  77.     See  also  same  principle  in  Alex-  Woods  (U.  S.),  .542. 

ander  v.  Central  R.  Co.,  3  Dill.  (U.  S.)  «  Sturgis  v.  Knapp,  31  Vt.  1. 

487;  Credit  Co.  v.  Arkansas,  &c.  E.  Co.,  «  Wutjen  o.   St.  Paul,  &c.  R.  Co.,  4 

15  Fed.  Rep.  46  ;  Morgan's  La.,  &c.  R.  Co.  Hun,  529  ;  Van  Benthusen  v.  Central,  &c. 

V.  Tex.  Central  R.  Co.,  137  U.  S.  171.  R.  Co.,  17  N.  Y.  Supp.  709;  McFadden 

"  Guaranty  Trust,   &o.    Co.   v.  Green  v.  May's  Landing,  &c.  R.  Co.,  49  K.  J.  Eq. 

Cove  R.  Co.,   139  U.   S.   137  ;  Hope  o.  176.    In  this  last  case  the  court  also  holds 

International  Society,  4Ch.   Div.   327;  that  an  averment  to  the  effect  that  the 

Edwards  v.  Aberayron  Ins.  Soo.  1  (J.  B.  bondholder  who  sues,  does  so  in  behalf  of 

D.    563;  Noyes   v.    Marsh,    123    Mass.  himself   and   all   other  bondholders,    is 

286.  unnecessary  when  default  has  been  made 

only  on  bonds  payable  to  the  suitor. 
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property,  they  are  entitled  to  exercise  the  franchises  of 'the  company 
so  far  as  is  necessaiy  to  effectuate  the  interest  of  the  bondholders, 
and  until  the  debt  is  paid.^  If  they  resort  to  foreclosure  proceeds 
ings,  and  under  the  statute  the  absolute  title  to  the  road  is  vested  in 
them,  they  hold  the.  title  in  trust  for  the  bondholders,  and  have  no 
power  to  divest  thepiselves  of  the  title  in  violation  of  their  trust.^ 
They  retain  their  trust  until  it  has  been  fulfilled,  unless  they  have 
been  discharged  by  consent  of  the  parties  or  by  order  of  a  court 
having    competent  authority,  or  have    become    incapacitated   to 


'  Wood  1'.  Goodwin,  49  Me.  250. 

2  Haven  u.  Grand  Junction  R.  Co. ,  12 
Allen  (Mass.),  337.  The  fact  that  .subse- 
quent  to  the  execution  of  the  mortgage 
the  company  is  consolidated  with  another 
does  not  affect  the  security,  as  there  can 
be  no  loss  of  identity  of  the  original  com- 
paniiCS  by  the  consolidation,  to  defeat  the 
rights  of  prior  creditors,  or  to  defeat  prior 
liens.  Hamlin  v.  Jerrard,  72  Me.  62. 
^he  holder  of  the  bonds  of  a  railway  an4 
telegraph  company  payable  to  bearer,  with 
interest  semi-annually,  secured  on  the  in- 
come from  the  sale  of  its  land  and  the 
operation  of  its  road  aiid  line,  which  have 
passed  by  consolidation  to  another  com- 
pany, is  a  creditor  having  a  specific  lien 
upon  the  income  of  the  property  which 
has  gone  from  his  debtor  into  the  hands 
of  the  other  company,  and  he  may  iile  a 
bill  in  equity  to  enforce  such  lien  after  the 
default  in  payment  of  the  pijncipal  of  such 
bon48  and  interest  according  to  the  terms 
thereof.  Rutten  ».  Union  Pacific  R.  Co., 
17  Fed.  Eep.  480.  One  of  these  consoli- 
dated railroad  companies,  not  having  been 
able  to  pay  the  interest  on  its  bonds,  gave 
to  the  holders  of  the  interest  Qoupons  the 
coupon  bonds  ,  of  the  company  for  the 
amount  of  said  interest.  It  was  held  that 
this  was  not  a  novation  of  the  debt  for  the 
interest,  and  these  bonds  are  secured  by 
the  mortgage.  Gibert  ».  Washington,  &c. 
II.  Co.,  33  Gratt.  (Va.)  586,  In  Hazard  v. 
Vt  &  Canada  R.  Co.,  17  Fed.  Bep.  753 ; 
12  Am.  &  Eng.  R.  Cas.  383,  th»Vt.  Cen- 
tral R.  Co.,  of  which  the  Vt.  and  Canada 
B.  Co.  was  an  extens(ioQ,  leased  the  whole 
line  of  road,  and  subsequently  a  contract 
was  made  that,  upon  default  in  payment 
of  rent  for  four  months,  iihe  Cans^a  Com- 
pany might  enter  upon  both  roads,  and 


take  the  whole  income  of  them  until  the 
rent  should  be  paid  up,  when  the  Central  " 
Company  might  resume  control.  The 
State  court,  in  construing  this  lease  and 
agreement,  held  that  the  Vermont  Cen- 
tral Company  became  the  owner  of  the 
whole  line,  including  the  two  roads,  sub- 
ject to  certain  rights  and  interests  in  the 
property  of  its  mortgage  bondholders,  and 
the  rent  claims  of  the  Vermont  and  Canaijla 
Company,,  and  that  the  Vermont^  and 
Canada  Company  held  and  owned  the 
right  to  a  fixed'  annual  rent,  as  a  first 
charge  on  the  income  arising  from  the  use 
of  said  lines  of  road,  and  a  right  to  com- 
pel the  application  of  such  income  to  the 
extinguishment  of  such  rents,  if  in  arrear. 
Subsequently  the  roads  consolidated  as 
the  Consolidated  R.  Co.  of  Vermont, 
which  issued  17,000,000  of  bonds,  secured 
by  mortgage  of  its  roads  and  property  to 
th«  American  Loan  and  Trust  Company, 
as  trustee  for  the  bondholders,  to  further 
secure  which  a  mortgage  was  executed  by 
the  Canada  Cohipany,  and  the  bonds  de- 
livered to  the  same  trustee;  $1,000,000 
of  which,  as  a  compromise,  it  was  agreed 
should  be  accepted  by  the  security  holders 
of  the  Canada  Company  in  place  of  aU 
claim  for  rent,  past  and  future.  It  was 
held  that  the  mortgage  executed  by  the 
Canada  Company  was  a  moiitgage  of  the 
rent  charge  only,  and  that,  as  it  had 
the  righfi  to  deal  with  the  rent,  it  had  the 
right  to  change  the  security  by  the  issue 
of  the  bonds  as  proposed.;  and  as  it  ap- 
peared to  be  for  the  benefit  of  the  stock- 
holders that  I  such  compromise  should  be 
carried  out,  the  delivery  of  the  bonds  of 
the  Consolidated  Company  to  the  .stock- 
holders of  the  Vermont  and  Canada  Com- 
pany would  not  be  restrained. 
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act.i  While  operating  the  road  as  trustees  they  are  liable  as  com- 
mon carriers,  and  indeed  may  sue  or  be  sued,  for  any  injury  or  default 
committed  by  them,  precisely  the  same  as  the  original  company 
might  be,  and  the  property  in  their  hands  is  liable  to  respond  to  the 
judgment.^  But  they  are  not  liable  on  contracts  entered  into  by  the 
company  for  the  purchases  of  materials  before  they  took  possession.^ 
Sec.  469.  Removal  of  Trustees,  Appointment  of,  etc.  —  Where  a 
trustee  named  in  a  mortgage  becomes  incapacitated  to  act  from  any 
cause,  or  where  he  removes  from  the  country,*  or  dies,®  the  trust  does 
not  descend  to  his  heirs ;  but  generally  the  statute  makes  provision 
for  the  filling  of  such  vacancy,  and  in  that  case  the  statutory  mode 
should  be  pursued ;  *  but  in  the  absence  of  any  statutory  provision  a 
court  of  equity  in  proper  proceedings  can  appoint  a  person  to  fill  the 
vacancy  when  necessary  to  preserve  the  trust.  It  is  not  uncom- 
mon for  the  mortgage  or  trust-deed  to  provide  the  manner  in  which 
vacancies  shall  be  filled,  and  where  this  is  true,  such  provisions  must 
prevail  in  all  cases  where  they  are  not  in  conflict  with  the  general 
law,  and  are  to  be  strictly  followed.^  If  the  intention  is  apparent 
that  the  board  shall  always  be  kept  full,  no  proceedings  can  be  taken 
by  the  trustees  or  any  of  them  while  a  vacancy  exists.* 

1  Knapp  V.  Railroad  Co.,   20   Wall.         *  Farmers' Loan  &  Trust  Co.  w.  Hughes, 
(U.S.)  117.  11  Hun  (N.  Y.),  130. 

2  Daniels  v.   Hart,    118    Mass.    543 ;         «  McAllister  v.  Plant,  54  Miss.  106. 
Palmer  v.  Forbes,  23  111.  301 ;  Wilkinson         «  Fletcher  v.  Rutland,  &c.  R.  Co.,  39 
V.  Fleming,  30  111.  353.     See  ante,  §  345.  Vt.  633. 

'  A  trust  deed  granted  a  first  lien,         '  Macon,  &c.  R.  Co.  v.  Georgia  R.  Co., 

privilege,  and  mortgage  on  the  entire  ffen-  63  Ga.  103  ;  1  Am.  &  Eng.  R.  Cas.  290 ; 

chise,  property,  and  all  additions  thereto  of  Equitable  Trust  Co.  u.  Fisher,  106  111. 

the  said  company,  to  secure  the  company's  189  ;  Pillsbury  ».  Consolidated  European 

bonds.    The  trustees  took  possession  for  R.  Co.,  69  Me.  394.     Where  the  mortgage 

the  bondholders,   and  a  suit  was  after-  provides  that  in  case  of  any  vacancy  in 

wards  brought  against  them,  as  trnateea,  the  board  of  trustees,  the  remaining  trus- 

for  the  purchase-price  of  rolling-stock  used  tees,  or  tnistee,  shall  supply  the  vacancy 

in  operating  the  road,  and  for  work  done  by  appointment  from  the  bondholders,  the 

for  and  materials  furnished  to  the  com-  selection  of  persons  who  have  procured 

pany  after  the  trust  deed  was  executed,  bonds  for  the  express  purpose  of  qualifying 

but  before  the  trustees  took  possession,  themselves  for  the  appointment  will  not 

It  was  held  that  the  trustees  were  not  lia-  be  invalid  unless  fraud  can  be  proved, 

ble.     Wallhridge   v.   Farwell    {tub    nom.  Richards  v.   Menimac,    &c.   R.   Co.,   44 

Ontario  Car,  &c.  Co.  v.  Farwell),  18  Can.  N.  H.  127. 

Sup.  Ct.  Rep.  1.    Contracts  made  by  the         ^  xhus,  where  a  suit  is  commenced  by 

company,  after  the  execution  of  the  mort-  the  trustees,  it  does  not  abate  by  the  death 

gage,  cannot  bind  the  mortgagees  except  or  resignation  of  one  of  the  trustees,  but 

with  their  consent,  unless  such  a  power  is  must  be  postponed  until  the  vacancy  is 

conferred  on  the  mortgagor  by  statute,  filled.    Shaw  v.  Norfolk,  &c.  R.  Co.,  5 

Ellis  V.  Boston,  &c.  R.  Co.,  107  Mass.  1 ;  Gray  (Mass.),  162. 
Hale  V.  Nashua,  &c.  R.  Co.,  60  N.  H.  333. 
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A  court  of  equity  may,  for  proper  cause,  remove  a  trustee.  Thus, 
where  a  court  was  called  on,  for  the  purpose  of  preserving  a  trust 
estate  situate  mainly  within  its  jurisdiction,  to  remove  a  non-resident 
trustee  and  appoint  another  in  his  stead,  it  was  held  that  it  had  the 
power  to  do  so  ex  parte,,  in  a  case  where  service  on  the  absent  trus- 
tee was  impossible ;  and  the  fact  that  such  absent  trustee  was  within 
the  territory  of  a  country  at  war  with  the  country  in  which  the 
court  was  sitting,  did  not  detract  from  the  power  of  the  court  to  re- 
move him  and  appoint  another,  but  furnished  a  good  reason  for  its 
exercise.^  In  a  New  York  case,^  pending  an  action  to  remove  the 
trustees  under  a  mortgage  made  to  secure  the  bondholders  of  a  rail- 
road, the  defendants  cannot,  by  bringing  an  action  in  another 
department  against  the  prosecuting  bondholders,  on  the  theory  that 
such  bondholders  are  improperly  resisting  a  scheme  to  which  a  large 
majority  of  the  bondholders  have  assented,  and  which  is  for  the  best 
interest  of  all,  obtain  an  injunction  perpetually  staying  the  action 
for  their  removal.  One  who  has  been  appointed  trustee  cannot 
retain  the  office  and  at  the  same  time  incapacitate  himself  to  dis- 
charge its  duties ;  and  therefore  if,  after  his  appointment,  he  moves 
to  a  distant  country  the  court  will  declare  his  ofSce  vacated,  and 
will  enjoin  him  from  acting  further  as  trustee.' 

A  court  of  equity  will  not,  however,  in  any  case,  remove  a 
trustee  without  a  good  and  sufficient  cause ;  *  but  if  a  good  cause 
exists,  the  directors  of  the  mortgagor  cannot  condone  it.     Thus,  in  a 

1  Ketchum  v.  Mobile,  &c.  R.  Co.,  2  not  antagonistic  to  the  interests  of  any 
Woods  (U.  S.),  532.  one  of  the  bondholders.     See  Equitable 

2  Farmers'  L.  &  T.  Co.  v.  McHeniy,  9  Trust  Co.  v.  Fisher,  106  111.  189  ;  Farmers' 
Abb.  (N.  Y.)  N.  Cas.  235.  L.  &  T.  Co.  v.  Chicago,  &o.  K.  Co.,  27 

•  8  Farmers'  L.  &  T.  Co.  v.  Hughes,  11  Fed.  Eep.  146. 

Hun  (N.  Y.),  130;  Hughes  v.  Chicago,         Trustees  are  entitled  to  a  reasonable 

&c.  R.  Co.,  15  J.  &  S.  (N.  Y.)  531.  compensation  for  their  services ;  the  old 

*  Beadleson  w.  Knapp,  13  Abb.  Pr.  N.  s.  English  doctrine  was  the  other  way,  but  it 

(N.  Y.)  335.     In  this  case  it  was  held  that  does  not  now  prevail  in  any  jurisdiction, 

a  person  who  is  tnistee  under  two  railroad  Gilman  v.  Des  Moines,  &c.  R.  Co.,   41 

mortgages  will  not   be  removed  on  the  Iowa,  22  ;    Northern  Central  R.  Co.   v. 

application  of  a  majority  in  interest  of  the  Keighjer,  29  Md.  572  ;  Barney  v.  Sanders, 

bondholders  under  the  first  mortgage,  on  16  How.  (U.  S.)  535  ;  Blake  v.  Pegram, 

the  ground  that  he  declines  to  employ  the  101  Mass.  592.     Services  for  which  a  tms- 

counsel  for  the  foreclosure  of   the  first  tee  is  entitled  to  compensation  are  to  be 

mortgage  which  such  majority  has  selected,  preferred  to  the  claims   of  bondholders 

nor  be  compelled  to  elect  to  act  as  trustee  secured  by  the  mortgage  or  trust-deed, 

under  the  second  mortgage  only  and  resign  Smith  "o.  "Washington  City,  &o.  R.  Co.,  83 

his  trusteeship  under  the  first,  where  it  is  Gratt.  (Va.)  617  ;  Nickerson  ».  Atchison, 

not  clear  but  that  the  action  of  the  trustee  3  McCrary  (U.  S. ),  455. 
was  the  result  of  sound  judgment,  and 
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North  Carolina  case  ^  the  defendant  was  appointed  Ly  the  plaintiff 
company  trustee  of  a  sinking  fund  to  pay  the  debts  of  the  corpora- 
tion, and  it  was  provided  in  the  trust  deed  that  the  moneys  of  said 
fund  might  be  invested,  in  the  discretion  of  the  trustee,  in  such 
securities  as  the  president  of  the  company  or  its  board  of  directors 
might  recommend.  The  trustee,  without  any  previous  direction, 
loaned  a  portion  of  the  money  to  a  banking  firm  of  which  he  was 
the  senior  member,  and  which  soon  thereafter  became  insolvent.  It 
was  held  that  such  action  constituted  a  breach  of  trust,  which  it  was 
not  in  the  power  of  the  board  of  directors  to  condone,  their  relation 
to  the  company  being  that  of  an  agent  to  his  principal  If  the 
mortgage  itself  provides  the  mode  in  which  a  vacancy  may  be  filled, 
as  that  it  shaU  be  filled  from  the  bondholders,  it  has  been  held  that 
the  election  of  persons  who  have  qualified  themselves  for  the  pur- 
pose is  valid,  unless  fraud  was  intended.^  Where  the  mortgage  pro- 
vides that  any  vacancy  in  the  board  shall  be  immediately  filled,  this 
shows  an  intention  on  the  part  of  the  mortgagor  that  the  board  shall 
always  be  kept  full,  and  the  remaining  trustees  have  no  authority  to 
take  possession  of  the  property  for  the  breach  of  a  condition  until 
the,  vacancy  has  been  filled.  But  if  foreclosure  proceedings  have 
been  commenced,  they  will  not  abate,  but,  they  are  suspended  until 
the,  vacancy  is  properly  filled.^ 

Sec.  470.  roreoloBure  ProceedingB.  —  In  some  of  the  States,  nota^ 
bly  in  the  New  England  States,,  the  statute  provides  what  the 
duties  of  a  trustee  shall  be  in  cases  where  the  company  makes  de- 
fault in  the  payment  of  its  bonds  or  coupons,  and  in  those  States 
there  can  be  no  difficulty  in  ascertaining  the  relative  rights  of  the 
bondholders'  and  the  company,  or  the  duties  of  the  trustees  as  to  tak- 
ing possession  of  the  mortgaged  property,  or  bringing  proceedings  to 
foreclose  the  mortgage.  The  mortgage  being  made  to  trustees,  they 
are  of  course  the  proper  parties  to  bring  proceedings  to  foreclose  it ; 
but  where  they  unreasonably  neglect  or  refuse  to  do  so,  upon  default 
in  the  payment  of  either  principal  or  interest,  any  one  of  the  bond- 
holders—  unless  the  mortgage  itself  otherwise  provides  —  may  bring 
.  a  bill  in  equity  to  foreclose  it  in  his  own  name,  for  the  benefit  qf  him- 
self and  all  other  bondholders;*  and  this  seems  to  be  the  rule, 

1  North  Carolina  K.VE.  Co.  v.  Wilson,  «  Shaw  v.  Norfolk,  &o.  E.  R.  Co.,  5 

81  N.  C.  223..  Gray  (Mass.),  162, 

*  Richards  v.  Merrimack,    &o.  E.  R.  *  Webb  v.  Vt.  Cmtial  R.  E.  Co.,  20 

Co.,  44  N.  H.  127.  Blfttohf.  (U,  S.  a  C.)  218 ;  Wjlmer  v. 
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although  the  mortgage  itself  provides  that  the  trustees  sliall  fore- 
close it  upon  the  request  of  a  majority  or  any  other  number  of  the 


Atlanta,  &c.  K.  R.  Co.,  2  Woods  (U.  Si 
C.  C),  447 ;  March  v.  Eastern  K.  E. 
Co.,  40  Nl  H.  548 ;  Mason  v.  YoA,  &o. 
R,  R.  Co.,  52  Me.  82.  But  the  neglect 
or  refusal  of  the  trustees  must  be  well 
established.  Campbell  v.  Railroad  Co., 
1  Woods  (P.  S.  CO.),  368  ;  Knapp  •». 
Railroad  Co.,  20  Wall.  (U.  S.)  117;  Gal- 
veston R.  R.  Co.  V.  Cowdrey,  11  Wall. 
(U,  S. )  459.  As  security  for  its  bonds,  a 
railroad  company  executed  a  mortgage  to 
trustees,  conditioned  that,  upon  default  in 
payment  of  interest  for  six  months,  all  the 
bonds  should-  become  due  and  payable, 
and  that, 'with  the  consent  of  the  majority 
of  the  bondholders,  the  trustees  might 
"proceed  to  collect  both  principal  and 
interest  of  all  such  bonds  by  foreclosure 
and  sale  of  said  property; "  which  trans- 
action -was  to  be  "  a  -perpetual  bar,  in  law 
and  equity,  against  the  title  of  the  mort- 
gagor." Default  was  made  on  certain  of 
the  bonds,  but  all  were  not  presented;  the 
holders  having  been  informed  by  the  com- 
pany that  they  would  not  be  paid.  It  was 
held  that  the  trustees  could  not  bar  the 
mortgagor  of  its  right  to  redeem  within  a 
reasonable  time  on  payment  of  the  inter- 
est due,  and  that  the  consent  of  a  major- 
ity of  the  bondholders  was  an  absolute 
essential  to  the  right  of  the  stockholders 
to  so  foreclose.  Chicago,  &c.  E.  R.  Co. 
V.  Fosdiek,  106  U.  S.  47.  The  stock- 
holders of  one  road,  who  built  and  sold 
it  to  another  company,  accepting  in 
payment  therefor  preferred  stock  df  the 
latter  company,  are  estopped,  by  having 
become  stockholders  of  the  purchasing 
company,  from  claiming  to  be  stockhold- 
ers of  the  former  company  and  prefen-ed 
creditors  of  the  same.  Having  accepted 
interest  on  the  preferred  stock  for  three 
years,  they  are  estopped  to  deny  the  powel' 
of  the  company  to  issue  it.  Branch  v. 
Jesup,  106  U.  S.  468.  On  a  bill  filed  by 
the  trustees  to  foreclose  a  consolidated 
mortgage,  where  there  had  been  prior 
mortgages  on  different  pai'ts  of  the  con- 
solidated i-oad,  the  net  earnings  of  the 
road  are  to  be  applied  primarily  to  tlie 
payment  of  the  employ^  of  the  companj', 
and  of  the  amounts  due  for  supplies  and 
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materials  furnished ;  and  if,  instead  of 
malting  these  payments,  the  earnings  are 
directed  either  to  the  payment  of  what  is 
due  to  the  mortgagees,  or  for  improvements 
or  betterments  placed  upon  the  road,  that 
oonstHiUtes  a  valid  claim  against  thB  cor- 
pus,, the  property  in  the  hands  of  the 
court,  which  it  is  the  duty  of  the  court 
to  see  enforced.  Calhoun  v.  St.  Louis  & 
Southeastern  R.  R.  Co.,  14  Fed.  Eep.  9., 
A  railroad  corporation  purchased,  at  a 
foreclosure,  lands  previously  granted  to 
another  company  on  conditions  which  had 
not  been  coiriplied^th,  so  that  the  title 
still  remaiiied'  in  the  United  States.  The 
piirdhaSin'g  corporation  issued  certificates 
of  indebtedness  to  bondholders,  entitling 
them  to  shares  of  the  land  when  it  should 
he  acquired  by  the  corporation.  Before  it 
Was  so  acquired,  trespassers  cut  off  valu- 
able timber.  It  was  held  that  the  corpo- 
ration Was  not  liable  in  consequence  to  a 
Tjohdholder,  in  the  absence  df  evidence  of 
■the  cotporation  having  profifed  from  the 
timber  so  cut.  Beecher  v.  Chicago  & 
Northwestern  R.  R.  Co.,  14  Fed.  Rep.  211. 
Where  a  railway  corpdratlon,  through  its 
hoard  of  directors,  entered  intb'a  contract 
for  the  construction  of  a  part  of  its  road 
with  certain  persons,  some  of  whom  were 
directors  df  the  company,  and,  in  pursue 
ance  df  that  contract,  executed  its  bond  in 
alarge  sum,  secured  by  mortgage  upon  its  - 
property,  it  was  held  that,  although  the 
contract  be  declared  void,  yet  the  corpora- 
tion, being  itself  n.  party  to  the  fraud, 
coiild  not  maintain  a  bill  to  set  aside  and 
cancel  the  moi1;gage  as  a  cloud  upon  its 
title.  Lewis  v.  Meier,  14  Fed.  Rep.  311. 
Under  Ark.  acts  of  1868  and  1869,  ex- 
tending State  aid  to  railroad  companies, 
the  defendant  corporation  received  State 
bonds,  which  it  indorsed  and  negotiated. 
Upon  a  suit  by  a  bona  /ifo  holder  of  such 
bonds,  it  was  held  that  the  acts  created  a 
statutory  mortgage  on  the  road  and  its  in- 
come, revenues,  and  earnings ;  that  the  lien 
took  effect  from  the  date  of  the  award  ot 
the  loan  by  the  railroad-  commissioners ; 
that  the  'governor's  duty'  in  isiiuing  the 
bonds  was  ministerial  ;  that  all  person^ 
were  Ijound  to  take  notice  df  the  existence 
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bondholders.^  The  o^ly  prerequisite  is  that  the  bondholders  'bring- 
ing the  bill  shall  be  lonafide.  holders  of  bonds,  and  if  they  are  held 
as  collateral  security  for  a  debt  due  them  from  the  company,  they 
can  only  have  a  decree  for  the  sum  actually  due.^  The  trustees 
may,  after  proceedings  have  been  instituted  to  foreclose  a  mort- 
gage by  individual  bondholders,  ask  leave  to  come  in  and  prosecute 
the  suit ;  and  unless  their  interests  are  adverse  to  those  of  the  bond- 
holders, they  will  generally  be  allowed  to  do  so,  and  from  that  tin;e 
they  have  entire  control  of  the  suit  ^  and  may  dismiss  or  prosecute  it 
in  that  court,  at  their  discretion.  Where  a  mortgage  is  made  to  the 
bondholders  themselves  by  name,  all  the  bondholders  must  be  joined 
as  plaintiffs,  and  no  one  of  them  cah  bring  a  bill  for  himself  and  all 
others  who  choose  to  join.*  The  other  bondholders  should  be  par- 
ties. The  adequacy  of  the  security  being  doubtful,  each  should  be 
present  to  defend  his  own  and,  if  necessary,  attack  tlie  claims  of 


of  the  lien  and  of  when  it  attached  ;  that 
the  lien  was  primarily  a  security  for  the 
holders  of  the  bonds;  that,  as  between  the 
State  and  the  company,  the  company  was 
the  principal  debtor,  the  position  of  the 
State  being  like  that  of  an  accommodation 
indorser;  that,  whether  the  bonds  were  or 
were  not  valid  obligations  as  against  the 
State,  the  company,  having  indorsed  and 
negotiated  them,  was  bound  upon  them  to 
bona  fiile  holders,  who  could  avail  them- 
selves of  the  lien.  Tompkins  v.  Little 
Rock,  &c.  R.  K.  Co.,  15  Fed.  Eep.  6. 

1  Alexander  v.  Central,  &o.  R.  R.  Co., 
3  Dill.  (U.  S.  C.  C.)  487.  In  a  Massachu- 
setts ca.se  —  First  National  Fire  Ins.  06.  v. 
Salisbury,  130  Mass.  303  —  a  railroad  cor- 
poration mortgaged  its  property  and  fran- 
chise to  trustees,  to  secure  the  payment  of 
certain  bonds,  by  an  instrument  which 
provided  that  until  default  the  corpora- 
tion should  remain  in  possession  ;  that  if 
the  bonds  were  paid  the  conveyance  should 
be  void  ;  and  that,  on  default  of 'the  pay- 
ment of  the  principal  and  interest  on  any 
bond,  and  on  request  of  one  half  in  amount 
of  the  holders  of  the  bonds,  the  trustees 
should  sell  the  property  and  apply  the 
proceeds  to  the  payment  of  the  bonds.  It 
was  held  that,  on  default  in  the  payment 
of  interest,  the  trustees  had  the  power  to 
foreclose  and  take  possession  of  the  prop- 
erty, though  not  requested  so  to  do  by 
one  half  in  amount  of  the  bondholders. 


It  was  also  held  on  demurrer  that  a  bill 
brought  by  less  than  one  sixth  in  amount 
of  the  holders-  of  the  bonds  secured  by  a 
railroad  mortgage,  against  the  trustees 
thereunder,  to  compel  them  to  take  pos- 
session, alleged  a  default  in  the  payment  of 
interest ;  that  the  corporation  had  signi- 
fied a  purpose  not  to  pay  interest' unless 
the  holders  of  the  bonds  would  take  a  rate 
less  than  that  specified  therein  ;  that  its 
net  income  was  sufficient  to  enable  it  to 
pay  interest;  that  it  was  applying  the 
income  to  unsecured  debts ;  and  that 
there  was  danger  that,  if  this  course  con- 
tinued, the'  property  would  be  inadequate 
security  for  the  payment  oC  the  mortgage  ; 
and  that  in  such  suit  other  holders  of 
bonds  of  the  same  issue  will  be  allowed 
to  come  in  as  plaintiffs.  Second-mortgage 
bondholders'are  not  necessary  parties,  the 
trustees  being  the  same  under  both  mort- 
gages. And  it  is  no  defence  to  the  bill 
that  litigation  may  be  necessary  to  as- 
certain what  property  is  covered  by  the 
mortgage,  or  that  a  great  burden  and  per- 
sonal liability  for  injuries  done  and  debts 
subsequently  incurred  will  thereby  be  im- 
posed upon  such  trustees. 

^  Jes.sup  V.  City  Bank,  14  Wis.  331. 

'  Richards  v.  Chesapeake,  &c.  R.  R. 
Co.,  1  Hughes  (U.  S.  C.  C),  28. 

*  Railroad  Co.  *.  Orr,  18  Wall.  (U.  S.) 
471. 
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others. ,  If  successful  in  the  latter,  his  own  security  is  enhanced. 
All  interested,  having  notice,  could  endeavor  to  have,  as  advanta- 
geous sale  as  possible.  Even  in  equity,  a  suit  on  a  written  insJ;ru-> 
ment  must  be  brdUght  in  the  name  of. all  who  are  formal  parties  to 
it  and  retain  an  interest  in  it.  The  general  rule  as  to  parties  in 
chancery  is  that  all  ought  to  be  made  parties  who  are  interested  in 
the  controversy,  in  order  that  there  may  be  an  end  of  litigatioa 
But  there  are  qualifications  of  this  rule  arising  out  of  public  policy 
and  the  necessities  of  particular  cases.  The  true  distinction  appears 
to  b^  as  follows :  1.  Where  a  person  will  be  directly  affected  by  a 
decree,  he  is  an  indispensable  party,  unless  the  parties  are  too 
numerous  to  be  brought  before  the  court,  when  the  case  is  subject  to 
a  speci^al  rule.  2..  Where  a  person  is  interested  in  the  controversy^ 
but  will  not  be  directly  affected  by  a  decree  made  in  his  absence,  he 
is  not  an  indispensable  party ;  but  he  should  be  made  a  party  if  pos- 
sible, and  the  court  will  not' proceed  to  a, decree  without  him  if  he 
can  be  reached.  3.  Where  he  is  not  interested  in  the  controversy 
between  the  immediate  litigants,  he  may  be  a  party  or  not,  at  the 
option  of  the  complainant.^  But  in  all  other  cases  all  should  be 
parties  plaintiff  or  defendant.  Persons '  not  in  ii^terest,  or  who  are 
strangers  to  the  cause,  cannot  be  heard  either  by  motion  or  petition ; 
but  in  the  foreclosure  of  railway  mortgages  by  the  trustees,  the  suit 
being  really  for  the  benefit  of  the  bondholders,  they  are  regarded  as 
quasi  parties,  and  an  exception  to  the  rule  is  made  in  their  favor  ;2 

1  Williams  v.  Bankbead,  19  Wall,  railroad  company  ;  that  several  millions 
(U.  S.)  563.  of  property  of  the  E.  not  included  in  the 

2  Anderson  v.  Jacksonville,  &c.  E.  E.  mortgage  foreclosed  was  sold  under  the 
Co.,  2  Woods  (II.  S.  C.  C. ),  628.  In  a"  foreclosure  to  H.'s  prejudice  (setting  forth 
New  York  case  H.'s  complaint  in  equity  the  pleadings  andjudgments  in  said  suits); 
alleged  that  in  1874  the  A.  railroad  com-  that  said  E.  property  not  included  in  the 
pany  issued  $1,000,000  of  $1,000  bonds,  mortgage  foreclosed  constituted  a  tnist 
ipaturing  in  1904,  whereof  he  owned  fund  to  be  applied  to  pay  the  interest  on 
thirty-six,  on  each  of  which  the  E.  rail-  the  A.  bonds  through  the  guaranty ; 
way  company  guaranteed  to  the  bearer  and  that-  the  foreclosure  proceedings  and 
"  the  due  and  punctual  payment  of  the  those  in  the  People's  suit,  so  far  as  they 
interest  thereon  ; "  that  since  November,  ratified  the  sale  of  property  not  included 
1876,  no  interest  had  been  paid  thereon  ;  inthemortgage,.  were  fraudulent  and  void; 
that  the  A.  had  become  insolvent  and  its  and  that  the  court  rendering,  the  judg- 
property  and,  franchises  sold  under  fore-  ment  had  no  jurisdiction.  The  complaint 
closure  ;  that  in  an  action  by  the  People  prayed  that  all  orders  and  decrees  in  those 
the  E.  had  been  dissolved  for  insolvency,  two  actions  be  set  aside  so  far  as  they  affect 
its  property  being  sold  to  trustees  on  fore-  said  property,  and  that  it  be  distributed 
closure,  and  afterwards,  in  pursuance  of  a  among  H.  and  others  to  the  extent  of 
plan  under  N.  Y.  Laws,  1874,  ch.  430,  th^jr  interest  in  the  bonds.  It  was  held : 
transferred  to  a  new  corporation,  the  N.  1.   That  the  debtor  corporations  should 
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bat  except  where  the  officers  and  managers  of  the  company  are 
fraudulently  colluding  with  the  stockholders  of  the  company, -or  are 
acting  adversely  to  the  interests  of  the  corporation,^  or  where  the 
officers  of  the  company  fraudulently  refuse  to  attend  to  the  interests 
of  the  coi-poratiouj^  a  mere  stockholder  cannot  intervene  either  by 
cross-bill  or  otherwise.  But  in  the  latter  case  a  court  of  equity  will 
permit  a  stockholder  to  become  a  party  defendant  for  the  protection 
of  his  own  interests  against  improper  claims. 

Prior  mortgagees  of  a  railroad  are  not  necessary  parties  to  a  pro- 
ceeding to  foreclose  a  subsequent  mortgage,^  because  their  lien  upon 
the  property  cannot  be  defeated  by  any  decree  in  such  suit.*  But 
where  it  is  sought  to  foreclose  a  junior  mortgage  and  sell  the  road 
thereunder,  and  it  is  desirable  to  quiet  all  outstanding  tiitles,  the 
J)rior  mortgagees  should  be  made  parties  to  the  bill.^  Subseqiient 
mortgagees  may  be  made  parties  to  a  bill  to  foreclose  a  prior  mort- 
gage, and  must  be  if  it  is  desirable  to  cut  off  their  right  to  re- 
deem ;  ^  but  as  the  title  stands  upon  the  order  in  which  conveyances 
were  made,  whether  by  act  of  the  parties  '^  or  by  operation  of  law,  it 
follows  that  a  subsequent  mortgagee,  by  first  foreclosing  his  mort- 
gage, obtains  no  superior  riights  over  a  prior  mortgagee;  and  the  same 
is  also  true  as  to  judgments.  Priority  of  lien  is  obtained  by  prior- 
have  been  made  parties,  the  default  oc-  and  his  account.  It  was  held  that  they 
ciirring  before  their  insolvency.  2.  That  were  entitled  to  be  made  .parties  for  this 
H.  was  not  entitled  to  the  relief,  not  hav-  purpose.  Ex  parte  De  Betz,  9  Abb.  (N. 
ing  exhausted  his  legal  remedy.  3.  That  Y.)  N.  Cas.  246.  Senior  mortgagees  will 
the  court  had  jurisdiction  in  both  the  fore-  not  be  permitted  to  become  parties  to  a 
closure  and  the  People's  suit;  the  sub-  suit  for  the  foreclosure  of  junior  mortgages 
jeot-matter  had  been  adjudicated  therein,  to  secure  railroad  bonds,  nor  will  they  be 
leaving  under  this  complaint  no  cause  of  allowed  to  contest  the  accuracy  of  the 
action.  Herring  v.  New  York,  Lake  judgment  entered  in  such  suit,  providing 
Erie,  &c.  E.  R.  Co.,  63  How.  Pr.  (N.  for  a  reorganization  of  the  road,  their 
Y.)  497.  In  another  case,  upon  proceed-  rights  not  having  been  affected.  Ex  parte 
ings  to  foreclose  a  mortgage  given  to  se-  Mo  Henry,  9  Abb.  (N.  Y.)  N.  Cas.  256. 
cure  railroad  bonds,  a  plan  was  adopted,  *  Forbes  v.  Memphis,  &c.  R.  K.  Oo,, 

with  the  asseiit  of  a  majority  of  the  bond-    2  Woods  (tJ.  S.   C.  C),  323.     But  see 
holders,  for  the  formation  of  a  new  corpo-    Choteau  v.  Allen,  70  Mo.  290. 
ration.     Petitioners,   a  minority  of  the         *  Bronson  v.  La  Crosse,  &c.  R.  R.  Co., 
bondholders  dissenting    itom    the  plan,     2  Wall.  (TJ.  S.)  283. 
charged  an  utijust  disbrimination  against         '  Pittsburgh,   &o.  E.  R.   Co.  v.  Mar- 
such  minority,  and  that  the  trustee  under    shall,  86  Penn.  St.  187. 
the  mortgage  was  acting  in  the  interest  of         *  Young  «.   Montgomery,    &c.   R.  R. 
the  majority,  and  that  the  receiver  had    Co.,  2  Woods  (U.  S.  C.  C),  606. 
been  allowed  improper  compensation  and         '  Jerome  v.  McCartBr,  94  U.  S.  .734. 
expenditures;  and  prayed  to  be  made  par-         '  Searles  v.  Jacksonville,  &c.  R.  R.  Co., 
ties  to  the  foreclosure  suit,  for  the  purpose    2  Woods  (U.  S.  C.  C. ),  621. 
of  presentiWg'oharges  against  the  receiver         '  Jerome  i>.  MoCarter,  ante. 
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ity  in  thje  cadsx  of  time  in  which  the  respective  liens  attach,  and  the 
plaintiff  in  a  siubsequent  judgment,  by  first  issuing  execwtion  and 
selling  the  property,  acquires  no  priority  ox  advantage  over  the 
holder  of  a  prior  judgment,  where  nothing  remains  to  he  done  to 
perfect  the  lien  under  the  latter.^  The  indorsers  of  bonds  secured 
by  a  railway  mortgage,  whether  individuals  or  a  State,  have  such 
an  interest  in  the  subject-matter  of  the  suit  that  they  should  be 
made  parties  to  a  suit  to  foreclose..  But  in  the  absence  of  any  stat- 
ute authorizing  a  suit  against  the  Slate,  the  lack  of  authority  to  sue 
the  State  is  a  sufficient  excuse  for  not  making  it  a  partj^  to.  such  a 
proceeding.^ 

Sec.  471..  Decrees  in  Foreclosnre  Froceediags.  —  A  decree  of  a 
court  of  equity  made  by  the  consent  of  the  parties  has  uo  greater 
force  than  an  ex  parte  decree,  and  is  subject  to  revision  by  the  court 
at  any  time  before  it  has  been  executed,  upon  proper  application  to 
that  end.  Such  a  decree  has  fuU  legal  .effect  so  long  as  it  stands, 
but  it  is  not  a  judicial  decree  in  the  full  sense  of  the  term,  but 
rather  a  judicial  confirmation  of  an  agreement  of  the  parties.^  But 
when  suoh  decree  has  been  executed,  the  court  has  no  power  to 
change  it.*  But  if  a  decree  entered  by  consent  goes  beyond  the 
scope  of  the  bill,  it  will  only  be  binding  as  to  that  portion  of  it 
which  is  within  the  scope  of  the  bill.^  If  the  trustees  of  a  mortgage 
on  a  railroad  are  parties  to  a  suit,  a  decree  rendered  in  the  case  is  as 
binding  on  the  bondholders  secured  by  it  as  if  they  had  been  made 
parties,  unless  they  can  show  some  fraud  practised  upon,  or  connived 
at,  by  the  trustees  themselves,^  especially  where  the  bondholders 
were  cognizant  of  the  proceedings,  appeared  in  the  cause,  and  sought 
and  obtained  certain  orders  therein,  and  were  heard  from,  time  to 
time  upon  questions  affecting  their  interests.'^    The  fact  that  some 

1  Bronson  v.  La  Crosse,  &c.  R.  Co,,  2  thereby  i^  void.  Central  Trust  Co.  v. 
"Wall.  (U.  S.)  283  ;  Howard  K.Milwaukee/  Florida  K.  &  Nav.  t!o.,  43  Fed.  Eep. 
&c.  K.  Co.,  7 Biss,  (U.S.)  73.  7a. 

2  Davis  B.  Gv».y,,  16  Wall.  203;  Young  u.  «  Vt.  &  Canada  E.  Co.,  v.  Vt  Central 
!Montgomery,  &c.  %.  Co.,  2  Woods  (U.  S.),  K.  Co.,  50  Vt.  500;  Union  Bank  n.  Martin, 
606.   When  the  United  States  holds  alien  3  La.  An.  54. 

upon  a  j-ailway  which  is  cyvwed  by  a  mort-         *  Wadhams  v.  Gay,  73  111.  415. 

gage,  it  seems  that,  even  though  it  cannot         -  Vt'.-&  Canada  E.  Co.  i;.  Vt.  Central 

,he  made  a  party  defendant,  yet  its  equities  p.  Co.,  50  Vt.  500. 

may  be  quieted  by  proper  notice,  of  such         6  Campbell  v.  Texas,   &c.   E.  Co.,    1 

foreclosure  proceedings.      Elliott  v.  Van  ^Qods  (U.  S.),  368. 

Voorst,  3  Wall.  Jr.  (U.  S.)  299.     It  goes         7  Huntington  v.  Little  Eock,  &c.  R. 

without  saying  that  a  decree  rendered  with-  Co.,   3  McCrary  (U,  S.),  581;    16   Fed. 

out  proper  notice  to  parties  to  be  affected  Eep.  906. 
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of  the  trustees  are  bondholders  is  not  of  itself  sufficient  to  render 
them  incompetent  to  consent  to  a  decree.^  A  former  decree  be- 
tween the-same  parties  and  upon  the  same  subject-matter  is  final  as 
to  all  questions  which  were  or  might-have  been  investigated  in  that 
suit,  unless  it  appears  that  by  some  wrong  act  of  the  successful 
party  his  adversary  has  been  deprived  of  his  right  to  fully  present 
his  case.*  A  decree  of  court  declaring  the  mortgages  executed  by  a 
railway  company  to  be  the  first  lien  on  its  property  and  franchises 
does  not  give  them  precedence  over  the  prior  lien  of  a  party  "who 
had  no  notice  of  the  proceedings  and  was  not  a  party  nor  privy 
to  the  decree.^  An  action  for  foreclosure  is  a  proceeding  in  the 
nature  of  a  remedy  in  rem,  and  not  in  personam  ;  therefore  the  trus- 
tees have  no  right  to  a  personal  judgment,  to  be  enforced  by  execu- 
tion, for  any  deficiency  in  the  indebtedness  left  after  exliausting  the 
securities  and  applying  their  proceeds.  The  effect  of  the  judgment 
rendered  in  such  an  action  is  to  determine  the  amount  of  the  mort- 
gage debt,  so  as  to  know  how  much  of  the  security  will  be  required 
to  satisfy  it.*  When  a  foreclosure  suit  has  proceeded  to  decree  pro 
confesso  and  an  order  of  reference  has  been  made,  and  the  mortgaged 
premises, are  then  sold,  though  the  purchaser  will  be  admitted  as  a 
party  defendant,  he  will  not  be  permitted  to  answer.  Hje  may  be 
present  at  the  taking  of  the  account  and  avail  himself  of  all  the 
defences  which  the  mortgagor  could,  after  the  decree  pro  confesso 
against  him.^  A  course  of  procedure  prescribed  by  the  mortgage,  to 
be  pursued  in  case  of  a  sale,  by  the  trustee  without  foreclosure,  is 
not  binding  upon  the  court  in  proceedings  to  foreclose  such  mort- 
gage. Therefore,  upon  a  foreclosure  sale,  the  court  is  not  bound  to 
adopt  the  provisions  of  the  mortgage  as  to  the  application  of  the 
bonds  upon  the  bid  of  a  purchaser,  or  as  to  the  proportion  in  which 
such  bonds  shall  be  so  received,  or  as  to  the  manner  in  which  their 
value  shall  be  ascertained.  A  provision  in  the  decree  that  the  pur- 
chaser, after  the  payment  of  a  certain  specified  amount  in  cash, 
could  pay  the  balance  of  his  bid  in  outstanding  bonds  and  coupons, 
secured  by  the  first  mortgage,  "at  such  percentage  of  the  face  value 
thereof  as  this  court  shall,  at  the  approval  of  said  sale,  authorize  and 

1  Shaw  V.  Railroad  Co.,  100  U.  S.  605.         •  Welsh  v.  St.  Paul,  &c.  E.  R.  Co.,  25 

''  Brooks  V.   O'Hara  Bros.,  2  McCrary  Minn.  314. 
(U.  S.  C.  C),  644 ;  Woods  v.  Pittsburgh,         «  Hewitt  v.  Montclair  E.  R.   Co.,  25 

&c.  R.  K.  Co.,  99  Penn.  St.  101:  N.  J.  Eq.  100. 

"  Pittsburgh,    Cincinnati,    &c.  R.  R. 
Co.  V.  Marshall,  85  Penn.  St.  187.- 
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direct,"  is  not  erroneous,  and  is  similar  to  that  inserted^in  all  railroad 
mortgage  foreclosure  sales  entered  in  the  seventh  circuit.^ 

Sec.  472.  Vacation  of  Decree.  —  A  decree  will  not  be  vacated 
except  upon  proceedings  to  that  end  brought  by  a  party  in  inte;"est, 
nor  then,  except  for  good  and  sufficient  cause.  Thus,  a  purchaser  at 
a  receiver's  sale  ,of  a  railroad,  who,  on  the  ground  of  the  interest 
thereby  acquired,  was  admitted  as  a  defendant  in  a  sxiit  to  foreclose 
a  first  mortgage  on  the  property  of  the  railroad,  but  with  the  riglit 
only  to  appear  at  the  taking  of  the  account  of  the  amount  due  on 
the  mortgage,  and  to  be  notified  of  the  taking  of  the  account  (a 
decree  had  been  made  that  the  complainants  were  entitled  to  a  sale 
of  the  mortgaged  premises  to  pay  the  amount  due  thereon),  but  who, 
before  the  master's  report  was  made,  had  lost  all  his  interest  in  the 
mortgaged  premises  by  reason  of  a  sale  thereof  under  foreclosure  of 
a  second  mortgage,  has  no  interest  in  the  suit  to  entitle  him  to  have 
the  final  decree  therein  opened,  and  the  execution  set  aside,  because 
he  was  not  notified  of  the  taking  of  the  account.^  So  where  a  bill 
was  filed  in  the  Supreme  Court  of  the  District  of  Columbia,  in  be- 
half of  some  of  many  bondholders  uuder  railway  mortgages,  im- 
peaching the  proceeding  in  a  cause  in  e4uity  ingtituted  by  the 
trustees  in  such  mortgages  in  the  circuit  court  of  the  United  States 
for  the  western  district  of  Texas,  and  the  title  of  the  purchaser, 
under  such  proceedings ;  and  where  the  bill  showed  that  the  circuit 
court  obtained  jurisdiction  of  the  cause,  and  that  the  same  was  still 
pending  in  the  court,  and  that  the  relief  which  w^s  sought' could  be 
obtained  on  proper  application,  it  was  held  that  such  a  bill  is  bad 
on  demurrer.3  The  sale  cannot  be  attacked  on  the  ground  that 
the  directors  of  the  corporation  were  actuated  by  corrupt  motives 
in  suffering  the  default,  and  that  this  was  known  to  the  trustee, 
in  the  absence  of  any  claim  of  collusion  between,  him  and  the 
directors.*    A  ruling  in  a  foreclosure  suit  denying  the  petition  of 

1  Farmers'  L.  &  T.  Co.  v.  Green  Bay,  subsequent  mortgagees,  and  other  creditors 

&c.  B.   Co.,   6  Fed.  Bep.  lOQ ;  10  Biss.  of  the  road,   is  fatally  "defective.      New 

(U.  S.)  203.     The  decree  for  the  fore-  Orleans  Pao.  E.  Co.  ».  Parker,  143  U.  S. 

closure  of  a  mortgage  cannot  provide  for  42,  affirming  33  Fed.  Bep.  693. 
the  satisfaction  of  a  single  Mortgagee's         «  Ward  v.  Montclair  E.  Co.,  26  N.  J. 

claims  in  disregard  of  the  interest  of  other  Eq.  260. 

bondholders.      Thus,  in  a  proceeding  in-  •   »  FayoUe  d.  Texas  &  Pao.  R.  Co.,— 

stituted  by  a  single  bondholder,  to  fore-  Fed.  Eep..— ;  3  Am.  &  Eng.  R.  Cas.  532. ' 

close  a  mortgage  securing  his  bonds,  a  See  also  Osborn  v.  Michigan  Air  Line  R. 

decree  directing  a  sale  of  the  mortgaged  Co  ,  2  Flip.  (U.  S.)  503. 
property,   free  of  all   liens  and  ineum-         *  Harpending  v.  Munson  (N.  Y.),  12 

brances,  to  satisfy  plaintiff's  claims,  without  Am.  &  Eng.  E.  Cas.  408.  ' 

making  pi-ovision  for  other  bondholders, 
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stockholders  to  be  made  parties  in  the^  suit  brougit  against  their 
corporation,  is'  i)ot  a  bar  to  an  independent  suit  to  set  aside  the 
decree  for  fraud-^  A, suit  to  set  aside  a  decree  of  foreclosure  and 
sale  thereunder  is  not  so  far  a  mere  continuation  of  the  original 
foreclosure  suit  as  to  authorize  the  service  of  subpcenas  upon  per^ 
sons  without  .the  territorial  jurisdiction  of  the  court.^ 

Sec.  473.  Floating  Debt.  —  The  court  has  no  power  to  direct  the 
payment  of  any  portion  of  the  floating  debt  of  the  company  out  of 
the  proceeds  of  the  sale  of  the  property  under  the  mortgage  without 
the  consent  of  the  bondholders,  except  in  so  far  as  the  same  is  made 
a  prior  lien  upon  such  property.^  Thus,  the  president  and  directors  , 
of  a  railroad  company  had  contracted  a  floating  debt  to  pay  interest  on 
its  bonds,  and  for  supplies  and  repairs  for  which  certain  persons  inter- 
ested in  the  road  had  become  individually  liable.  It  was  held  in  a  suit 
in  eq-uity  brought  by  the  trustees  of  the  first  mortgage  on  the  railroad 
property  to  foreclose  the  same,  that  the  court  had  no  power,  without 
t^e  consent  of  the  bondholders,  to  direct  the  application  of  the  in- 
come of  the  road  to  the  payment  of  the  floating  debt,  although  it 
was  made  to  appear  that  it  could  be  paid  on  favorable  terms,  and 
that  it  was  equitable  aiid  probably  for  the  interest  of  the  bond- 
holders that  such  application  should  be  made.*  Nor  can  the  pur- 
chaser be  made  liable  for  the  acts  of  the  company  or  trustees  prior  to 
the  purcha,se.  Thus,  a  railway  property  and  franchises  were  bought 
at  judicial  sale  by  H.  and  others,  who  subsequently,  under  the  pro- 
visions of  the  statute,  organized  a  railway  company.  It  was  held 
that  the  company  was  not  liable  for  the  operation  of  the  road  dur- 
ing the  time  intervening  between  the  purchase  and  the  organization 
of  the  company,  unless  the  possession  of  the  company  was  affirma- 
tively showij.  The  presumption  was  that  H.,  and  not  the  company, 
was  in  possession  of  the  road  between  the  date  of  the  sale  and  the 
time  of  filing  the  certificate  of  organization.^  Where  a  bondholder 
alleged  that  the  trustee  had  filed  a  bill  and  obtained  a  decree  of 
foreclosure  for- the  principal  of  the  bonds  not  due,  as  well  as  for  the 
interest  which  was  due,  without  the  written  request  of  the  holders 
of  one-third  in  amount  of  the  bonds,  which,  it  was  claimed,  was  a 

1  Tazewell  County  v.  Farmer's  Loan  &         *  Dnncan  v.  Mobile,  &p.  B.  E.  Co.,  2 
Trust  Qo.,  12  Fed.  Kep.  752.  Woods  (  U.  S.  C.  C),  542  ;  Hale  v.  Burl 

2  Pacific  R.  E.  Co.  v.  Missouri  Faciflo  lington,  &o.  E.  E.  Co.,  1  McCraiy  (U.S. 
E.  E.  Co.,  3  Fed.  Eep.  772.  G.  C),  58. 

*  Menasha   v.    Milwaukee,   &o.  E.  E.         "  Pjttsbnrsh,  &c.  E.  E.  Co.  •«.  Fierst, 
Co.,  52  Wis,  iU.  96  Penn.  St.  144. 
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necessary  prerequisite  by  the  terms  of  the  mcatgage  to  the  exercise 
#f  the  power  to  declare  the  principal  debt  due,  and  sought  for  this 
reason  to  avoid  the  foreclosure  proceedings,  it  was  held  that  it  was 
fiompetent  for  Ida*  tMstee  tO'  file  a  bill  to  foreclose  for  the  interest 
due ;  and  that  the  plaintiff  ratified  the  action  of  the  trustee  by  filing 
and  proving  with  the  master  more  than  one-third  of  the  bonds 
issued.-^  In  an  English  case  railway  debentures  were  gj-anted,  by 
which  the  "  undertaking  and  adl  toBs  and  sums  of  money  arising  by 
virtue  of  the  act,  and  all  estate^,  right,  and  interest  of  the  company  " 
were  assigned  to  the  debenture  creditors.  Other  creditors  subse- 
quently obtained  judgments  against  the  company,  and  afterwards, 
by  authority  of  an  act  of  Parliament,  the  railway  was  sold  and  the 

•  purchase-money  paid  into  court.  It  was  held  that  the  debentures, 
being  prior  in  date,  had  priority  over  the  judgments  as  against  the 
purciase-money.^  Where  a  railroad  mortgage  has  been  foreclosed  and 
the  road  bought  in  for  the  benefit  of  the  bondholders,  most  of  whom 
united  in  organizing  and,  carrying  on  a  new  corporation,  and  after- 

.  wards  certain  creditors,  by  judgments  subsequent  to  the  mortgage^ 
succeeded  in  obtaining  a  decree  on  a  bill  filed  to  set  aside  the  fore- 
closure and  subject  the  property  to  payment  of  their  judgments,  it 
was  held  that  the  decree  rendered  the  foreclosure  invalid  only  as  to 
the  creditors  who  filed  the  bill;  and  those  who  took  stock  in  the  new 

^company  cannot  again  claim  under  the  mortgage,  nor  can  the  trustee 
under  the  mortgage  maintain  a  new  bill  of  foreclosure  for  their  beue- 
,fit.3  In  the  division  of  the  proceeds  of  the  sale  of  railway  property 
among  the  bondholders,  the  division  is  to  be 'made  pro  rata  accord- 
ing to  the  face  of  the  bonds,  and  not  according,  to  the  amount 
f)aid  therefor.  Thus,  in  a  New  York  case,*  upon  a  suit  to  fore- 
close a  mortgage  given  by  a  railroad  company,  A.  produced  bonds 
to  the  amount  of  $810,000,  which  were  issued  to  him  as  security 
for  previous  advances  amounting  to  $81,000  expended  in  the  con- 
struction of  the  road.  The  statute  under  which  the  mortgage  was 
made  empowered  the  company  to  borrow  such  sums  of  money  as 
might  be  necessary  to  complete  and  operate  the  road,  and  to  issue 
bonds  secured  by  mortgage  to  secure  the  payment  of  any  debt  thus 
contracted.  At  the  time  of  the  advances  A.  was  president  of  the 
company.     It  was  held  that  he  was  entitled  to  share  in  the  distri- 

1  Credit  Co.  v.  Arkansas  Central  R.  E.         *  Barnes  v.  Chicago,  &e.  E.  B.  Co.,  8 

Co.,  15  Fed.  Rep.  46.  Biss.  (U.  S.  C.  C.)  514. 

^  Furness  v.   Caterham  By.    Co,,    27         *  Duneomb  ».  N.   Y.   &    Hoasatonic 

Beav.  (Eng.  Ch.)  358.  E.  R.  Cc^.,  84  N.  Y.  190. 
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bution  on  the  basis  of  $810,000,  and  not  of  $81,000,  as  held  by  the 
referee,  and  that  it  was  imtnaterial  that  the  pledge  was  taken  for 
an  antecedent  debt.^ 

Sec.  474.  Decrees  ordering  Sale  of  Road  in  different  States.  — 
Where  a  mortgage  is  executed, by  a  railway  company  upon  a  rail- 
road situated  in  several  States,  it  may  be  foreclosed  in  any  one  of 
them ;  and  a  decree  entered  in, such  suit  ordering  a  sale  of  the  entire 
road  will  be  operative  in  the  other  States,^  except  as  to  such  liens 
upon  the  road  as  have  been  created  under  the  laws  of  such  other 
States.^ 

Sec.  475.  statutory  and  other  Liens.  —  Where  the  statute  gives 
to  certain  creditors  a  lien  upon  the  property  of  a  railway  company, 
in  preference  to  mortgage  or  other  incumbrances,  these  liens  must 
be  discharged  before  the  mortgagee  can  take  a  clear  title.  It  will 
not  be  advisable  to  refer  to  these  statutes  specifically,  as  ^hey  are 
widely  different  in  their  provisions ;  and  the  practitioner  will  always 
find  it  advisable  to  consult  the  statute  itself,  rather  than  a  general 
treatise,  to  ascertain  the  exact  rights  of  the  parties  so  far  as  these  • 
statutes  affect  them.  These  statutes  are  personal,  and  exist  in  favor 
of  the  particular  classes  of  indebtedness  named,  and  of  the  persons 
to  whom  the  indebtedness  accrues,  and  if  transferable  at  all,  can 
only  be  transferred  by  the  person  in  whose  favor  it  accrues,  and  can- 
not be  transferred  by  the  company  to  a  person  from  whom  it  bor- 
rows the  money  to  discharge  the  lien.*     So,  independently  of  any 

1  But  see  Rice's   Appeal,  79  Penn.  St.  secured  by  mortgage.     Gibbs  v,  Green- 

168  ;  Jessup  v.  City  Bank,  14  Wis.  331  ;  ville,   &e.  R.  R.   Co.,  13  S.  C.  228.     See 

Ackerson  v.   Ladi  Branch  R.  R.  Co.,  28  Colt  v.  Barnes,  64  Ala.  108,  as  to  a  statu- 

N.  J.  Eq.  642.  tory  lien  given  to  the  State  as  indorser  of 

*  Blackburn  v.  Selma,  &c.  E.  R.  Co.,  2  the  bonds.  The  charter  of  a  railroad  corn- 
Flip.  (U.  S.  C.  C.)  525  ;  Hurd  v.  Savan-  pany  made  a  certain  debt  a  lien  upon  the 
nah,  &c.  R.  R.  Co.,  12  S.  C.  314;  Ran-  property  of  the  company.  Afterwards  the 
dolph  V.  Wilmington,  &c.  R.  R.  Co.,  11  company,  under  a  resolve,  issued  other 
Phila.  (Penn.)  502;  Wilmer  D.  Atlantic,  bonds,  secured  by  first  mortgage,  for  a 
&c.  R.  E.  Co.,  2  Woods  (U.  S.  C.  C),  447;  specified  amount,  greater  than  that  of  the 
McElrath  ».  Pittsburgh,  &c.  R.  R.  Co.,  outstanding  lien  debt,  to  be  substituted 
55  Penn.  St.  189  ;  Muller  v.  Davis,  94  for  the  lien  debt.  After  the  substitution 
U.  S.  444.  was  made  a  surplus  of  bonds  remained  in 

'  Hurd  V.  Savannah,  &c.  R.  R.  Co.,  the  hands  of  the  company.  Still  later  a 
ante.  See  also  Taylor  v.  Atlantic,  &c.  second  mortgage  was  made  to  secure  bonds 
R.  R.  Co.,  55  How.  Pr.  (N.  X- )  276  ;  57  issued  to  meet  later  obligations.  It  was 
id.  26  ;  United  States,  &c.  Co.,  m  re,  55  held  that,  as  against  holders  of  the  second- 
How.  Pr.  (N.  Y. )  286  ;  67  id.  16.  mortgage  bonds,  the  first-mortgage  bonds, 

*  Cairo,  &c.  R.  R.  Co.  v.  Fackney,  78  issued  in  excess  of  the  amount  of  the  orig- 
in. 116.  Interest  on  bonds  secured  by  a  inal  lien  debt,  hut  within  the  limit  im- 
statutory  lien    has  priority  over   bonds  posed  by   the   resolution,   and   used   as 
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statute,  vendors  of  land  to  the  company  have  a  lien  for  the  purchase- 
money  due  therefor,  in  all  cases  where  such  lien  would  exist  against 
an  individual,  and  this  lien  is  prior  to  any  mortgage  which  the  com- 


collateral,  constituted  a  prior  claim  against 
the  company's  property,  although  such 
excess  was  issued  after  the  issue  of  the' 
second^mortgage  bonds  ;  arid  that  -first- 
mortgage  bonds,  used  to  take  up  the  orig- 
InaVlien  debt,  and  afterwards  coming  to 
the  hands  of  the  company  by  way  of 
purchase,  and  not  for  the  purpose  of  be- 
ing retired,  also  constituted  a  claim  prior 
to  that  secured  by  the  sedond-mortgage 
bonds.  Claflin  v.  South  Carolina  B.  B. 
Co.,  4  Hughes  (U.  S.  C.  C. ),  12.  One 
viho,  at  the  request  of  the  bondholders, 
pays  a  debt  of  a  railroad  company,  due  for 
construction,  cannot  claim  a  superior 
equity  to  theirs,  unless  he  can  prove  in- 
ducements and  dealings  of  such  a  charac- 
;ter  as  to  estop  them  from  asserting  their 
liens  as  superior  to  his  claim.  Kelly  v. 
Green  Bay  &  Minnesota  B.  R..Co.,  10 
Biss.  (U.  S.  C.  C.)  151.  Where  the 
statute  gires  the  State  a  lien  upon  a  rail- 
way, to  secure  certain  indebtedness  result- 
ing Itom.  the  issue  of  the  bonds  of  the 
State  to  it,'  and  the  statute  also  author- 
izes the  company  to  mortgage  its  road 
for  a  like  amount  to  trustees  to  pay  the 
State,  etc.,  the  State  cannot  be  compelled 
to  give  up  its  lien  until  all  its  liabilities 
on  account  of  the  road  embraced  in  the  lien 
have  been  discharged.  Thus,  between 
1854  and  1857,  bonds  of  the  State  of  Mis- 
souri, to  the  amount  of  $3,000,000,  were 
issued  as  a  loan  of  credit  to  the  Hannibal 
&  St.  Joseph  R.  B.  Co.  It  was  condi- 
tioned that  the  company  should  provide 
for  the  payment  of  principal  and  interest, 
and  that  the  amount  should  constitute  a 
first  lien  on  the  road.  Missouri  Act  of 
February  20,  1865,  authorized  the  com- 
pany to  issue^  bonds  to  a  like  amount,  to 
convey  its  property  to  trustees  to  secure 
payment  of  the  bonds,  and  authorized  the 
trustees  to  pay  to  the  State  "a  sum  of 
money  equal  in  amount  to  all  indebtedness 
due  or  owing  by  said  company  to  the  State 
by  reason  of  having  issued  her  bonds  and 
loaned  the  same  to  said  company,  ..." 
together  with  all  interest  that  has,  or 
may,  at  the  time  when  such  payment  shall 
be  made,  have  accrued  and  remain' unpaid 


by  said  company,"  and  made  it  the  duty 
of  thegovei'uor,  upon  the  fact  of  payment 
being  certified  to  hjim,  to  assign  to  the 
trustees  the  lien  of  the  State.  It  Was  held 
that  the  governor  was  not  bound  to  assign 
the  lien  upon  payment  by  the  trustees  of 
$3,000,000,  and  of  one  instalment  of  in- 
terest then  due,  but  that  the  State  was 
entitled  to  receive  an  amount  sufficient  to 
cover  outstanding  eovipons,  although  not 
due,  as  well  as  aU  other  indebtedness  for 
which  the  State  was  liable  ;  that,  although 
the  govei'nor  might  sell  the  road  unjess 
this  was  done,  notwithstanding  that 
$3,000,000  had  been  paid  as  aforesaid,  yet 
that  the  State  was  bound,  under  Missouri 
Act  of  March  26,  1881,  —  passed  in  anti- 
cipation of  such  payment,  — ■  to  apply  the 
amount  to  the  payment  ■  of  certain  but- 
standing  State  bonds  specified  in  the  act, 
which  application-  would  enure  to  the 
benefit  of  the  railroad  company  ;  that  said 
act  of  1865,  empowering  a  release  as  afore- 
said, was  not  repealed,  nor  rendered  nuga- 
tory by  the  Missouri  Constitution  of  1875, 
which  prohibited  the  alienation  of  the 
State's  lien  upon  any  railroad.  Ealstori 
V.  Crittenden,  3  McCrary  (U.  S.  C.  C), 
332.  The  property  of  the  Atlantic, 
Mississippi,  &  Ohio  B.  B.  Co.  was  ordered 
to  be  sold  under  a  decree  foreclosing  a 
mortgage.  A  postponement  of  the  sale 
was  asked  for,  on  the  ground  that  the 
company's  affairs  were  becoming  more 
prosperous ;  but  no  tender  of  the  debt 
was  made,  nor  was  it  in  the  power  of  the 
company  to  make  such  tender.  It  was 
held  that  a  postponement  should  not  be 
granted,  it  being  apparent  that,  even 
should  the  company's  affairs  continue 
equally  prosperous,  it  would  take  ten 
years  to  pay  the  overdue  interest,'  and  that 
the  direction  that  the  sale  be  made  for 
cash  would  not  be  modified  ;  that,  if  it 
should  appear  after  the  sale  that,  by  snih  . 
direction,  bidders  were  kept  away,  a  re- 
sale, on  different  terms,  could  then  be 
asked  for.  Duncan  •».  Atlantic,  Missis- 
sippi, &e.  E.  B.  'Co.,  4  Hughes  (U.  a  ■ 
C.  C),  125. 
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pany  can  give.^  Whether  auch  an  equitable  lien  exists  or  not  as 
against  a  mortgagee  in  a  given  case  is  a  question  which  must  be 
determined  by  the  facts  of  each  case ;  and  it  is  for  the  court  to  say 
whether  the  acts  of  the  vendor  have  beeji  such  as  to  postpone  his 
lien  to  the  mortgage.^  Such  mortgages  have  priority  over  the  lieas 
of  subsequent  judgment  creditors,*  and  if  such  judgment  creditors 
attempt  to  levy  upon  property  specifically  embraced  in  the  mort- 
gage, they  will  be  restrained  upon  application  of  the  mortgagees ;  * 
and  this  is  so,  even  though  the  mortgage  has  not  been  recorded  as 
required  by  law,  if  the  creditor  had  actual  notice  of  its  existence 
before  his  hen  was  created.®  Where  the  trustees  who  have  taken 
possession  of  a  railway  under  a  mortgage,  and  operated  it,  or  where 
a  receiver  has  done  so,  and  a  portion  of  the  road  is  leased  to  the  mort- 
gagor, the  lessor  has  a  lien  prior  to  the  mortgage  for  the  rent  accruing 
under  such  lease.® 

Where  the  vendor  of  roiling-stock  or  other  personal  property  sold 
to  the' conipany,  retains  title  in  himself  until  fuU  payment  of  the 
purchase  money,  no  encumbrance  which  the  company  may  place  on 
its  property  can  secure  a  lien  prior  to  that  of  the  vendor.  But  the 
vendor's  lien  in  such  cases  does  not  extend  beyond  the  specific  prop- 
erty sold  by  him,  and  the  title  to  which  he  retains ;  as  to  other  property 
of  the  company  he  stands  as  a  mere  general  creditor.'^    A  failure  to 

*  Anderson  v.  Pensacola,  &c,  R.  Co.,  2  v.  Lewis,  4  Dill.  (TJ.  SO  158.  An  in- 
Woods  (U.  S.J,  628  ;  Florida  v.  Anderson,  strument  conveying  certain  cars  construed 
91  TJ.  S.  667.  to  be  a  mortgage  and  not  a  conditional 

2  Fisfc  V.  Potter,  2  Atb.   App.   Dec.  sale,  and  therefore  held  to  require  registry, 

(H.  Y.)  138;  Carpenter  v.  Black  Hawk,  under  the  Missouri  statute,  to  protect  ths 

&c.  Co.^  65  N.  Y.  48  ;  Pierce  v.  Milwau-  property  therein  mentioned  from  the  credi- 

kee,  &c.  K.  Co.,  24  Wis.  551.  tors  of  the  gi-antee.     Herryford  v.  Davis, 

*  Legg  V.  Matbieson,  2  Giff.  71.  102  U.  S.  235;  2  Am.  &  Eng.  R.  Cas.  386. 

*  Gardner  «.  London,  &c.  Ry.  Co.,  In  the  case  of  Central  Trust  Co.  ».  Mari- 
L.  R.  2  Ch.  App.  201.  Whether  the  debt  etta,  &c.  E.  Co.,  48  Fed.  Rep.  865 ;  2 
secured  by  the  mortgage  is  due  or  not,  —  IT.  S.  App.  120  ;  1  0.  C.  A.  130,  a  lail- 
Wildy  V.  Mid-Hants  Ry.  Co.,  18  L.  T.  road  company  issued  equipment  bonds, 
N.  s.  73.  and  executed  a  mortgage  to  secure  the 

'  Butler  ti.  Rahm,  46  Md.  541.  same,  covering,  "all  after-acquired  prop- 
'  Miltenberger  v.  Logansport  R.  Co.,  erty"  of  the  company.  Afterwards  an 
106  U.  S.  286.  See  also  Sage  v.  Central  improvemeilt  company  interested  in  the 
R.  Co.,  99  U.  S.  334;  Hale  v.  Frost,  99  railway  company  purchased  certain  roUing- 
U.  S.  389.  stock  from  a  car-bufilding  company,  which, 
'  Fosdick  V.  Schall,  99  U.  S.  235  ;  by  the  contract  of  sate,  retained  title  to 
Huidekoper  y.  Locomotive  Works,  99  the  rolling-stock  until  the  purchase-price 
U.  S.  258.  See  Coe  v.  N.  J.  Midland  should  be  fully  paid.  The  improvement 
K.  Co.,  31  N.  J.  Eq.  105.  Such  con-  company  then  furnished  this  rolling-stock 
ditional  sales  of  personal  property  are  valid  to  the  railroad  company  under  an  agree- 
in  Missouri.     Rogers'  Locomotive  Works  ment  by  which  the  improvement  company 
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record  the  reservation  of  title  as  required  by  the  statute  does  net' 
affect  the  rights  of  the  vendor  as  against  the  CMnpany ;  the  require- 
ment is  ihtended  only  for  the  protection  of  third  parties.^ 

S^c.  475  a.  Pilority  of  Liens  and  Cl»imB.  —  It  is  a  fundamental 
proposition  in  this  connection  that  fixed  legal  rights  acquired  under  a 
moftgage  cannot  be  impaired  by  amy  equities  subsequently  arising. 
The  earlier  cases  applied  with  much  strictness  the  maxim  of  the 
common  law,  qui  prior  est  in'  temp&ne,  prior  est  in  fare,  fo  a  case  be- 
fore the  Federal  Supreme  Court,^  one  who  had  furnished  the  iron  used 
in  the  construction  of  a  portion  of  the  road,  claimed  an  equitable 
lien  therefor  in  preference  to  an  existing  moEl^age,  basing  his  claim; 
on  the  ground  that  his  equity  was  superior  and,  on  the  principle  of 
equitable  estoppel,  should  take  precedence  over  the  mortgagee's 
claim;  and  that  but  for  the  material  furnished  by  him  the  road 
could  not  be  operated,  —  that  his  claim  rested. on  the  same  basis  as 
that  of  the  last  creditor  who  furnishes  supplies  and  repairs  for  the 
salvation  of  a  ship  on  the  voyage.  The  court,  however,  re-fused  to 
recogUize  such'  a  preference,  repudiating  the  analogy  between  th& 
claimant's  case  and  that  of  one  furnishing  suppKes.  to  a  ship.*  In  % 
similar  case  in  Alabama,*  the  plaintiff,  having  made  necessary  repairs 

undei'took  to  equip  the  railroad.  In  a  suit  judiciail  process.  Merchants'  Bank  ». 
to  foreclose  th6  mortgage  it  was  held  that  Pittsburg. R.  Co.,  12  Phila.  (Penn.)  482. 
the  oar-building  company,  having  no  ^  Central  Trust  Co.  i).  MAdett((,  &c.  R. 
notice  of  other  equities,  was  entitled  to  Co.,  48  Fed.  Rep.  868  ;  2  U.  S.  Jppp.  95. 
intervene  and  assert  its  title  to  therroUing-  '■*  GalTOSton,  &e.  H.  Co.  v.  Cowdrey,  11 
stock  and  to  secure  possession  thereof.  Wall.  (U.  S.)  459,  *82. 
See  this  case  also  in  48  Fed.  Rep.  864 ;  2.  *  The  Alabama  court,  referring  to  the 
TJ.  S.  App.  95 ;  1  C.  C.  A.  133,  as  to  «ime  comparison,  observes:  "A  ship  far 
various  other  particular  questions  arising'  from  home,  in  distress,  and  without  ro- 
under the  fkots' stated,  in  Illinois,  it  is  source,  must  peiish,  and  perhaps'her  crew 
held  that  the  real  owner  of  personal  prop-  with  her,  if  a  bottomry  bond  given  them 
erty,  Who  vesta  another,  to  Whom  it  is  for  repairs  a'nd  supplies  is  not  given  prece- 
delivered,  with  an  interest  therein,  must,-  dence  of  other  liens  upon  the  vessel.  But 
if  desirous  of  preserving  a  lien  on  it,  com-  the  court  does  not  consider  a  railroad  on 
ply  with  the  requiremSnta  of  the  chattel-  terra  firma  so  beyond  the  reach  of  help 
mortgage  act  of  that  'State.  Hervey  v.  from  those -who  ownit,  or  are  concerned  in 
Locomotive  Works,  93  U.  S.  664.  And  it,  as  to  justifythe'adoption  insuoha  case 
it  seems  that  a  diattel  mortgage  upon  of  the  rale  relating  to  a  ship  abroad,  and 
after-acquired  good's  will  hold  against  a  about  to  perish,"  Meyer  v.  Johnston,  53 
purchaser  with  notice ;  he  can  acquire  no  Ala.  34'5. 

better  title  than  his  vendor.     Robson  ».         *  Meyer«.  Johnstou,  53  Ala.  34-5.    The 

Mich.  Central  R.  Co.,  37  Mich.  TO.     In  opinion  in  this  case  is  lengthy  and  deals 

Pennsylvania,  it  is  held  that  mortgages  of  exhaustively  with  the  question  af  prtsfer- 

personal  property  of  a  railway  company,  ence.    The  principle  was  that  the  plaintiff, 

out  of  possession,  are  to  b«)  postponed  to  a  junior  mortgagor,  had  no  more  right  to 

creditors  who  have  obtained  a.  lien  by  make  repairs  and  claim  a  preference  for 
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on  the  road  under  a  contract  with  the  company  giving  him  a  lien  on 
the  road  for  the  amount  due  him,  sought  to  be  preferred  to  the 
holders  of  a  mortgage  executed  prior  to  the  making  of  the  repairs. 
It  was  urged  that  if  the  expenditure,  had  not  been  made,  a  court  of 
equity  would  have  authorized  a  lien  upon  the  property  for  the  pur- 
pose of  making  it  available,  and  that  therefore  the  court  should  not 
decline  to  approve  and  ratify  what,  had  been  done  voluntarily,  and 
to  protect  those  who  had  furnished  money  to  preserve  the  road. 
But  the  court  refused  to  recognize  his  preference.  The  same  ruling 
lias  been  made  in  other  cases.^     On  the  same  principle,  one  who  has 

Co.,  138  TJ.  S.  84.  In  N.  J.  Midland  K. 
Co.  V.  Wortendyke,  27  N.  J.  Eq.  358,  the 
president  and  directors  of  the  railway  com- 
pany advanced  money  to  pay  for  rolling- 
stock  leased  to  the  company,  to  be  paid  for 
hy  instalments,  and  to  remain  the  property 
of  the  vendor  until  payment  of  the  entire 
ptirchase-price  had  been  made.  They  did 
this  to  preserve  the  property  for  the  benefit 
of  the  company  and  its  creditors,  with  an 
understanding  on  their  part  that  upon  the 
payment  of  the  balance  due  on  the  rolling- 
stock  it  should  become  their  property. 
Some  months  afterwards,  a,  foreclosure  suit 
having  been  brought  and  a  receiver  ap- 
pointed, they  petitioned  that  they  might 
be  subrogated  to  the  rights  of  the  vendors 
of  the  rolling-stock  to  the  extent  of  the 
advances  made  by  them  on  account  of  it, 
and  that  the  receiver  should  be  required  to 
pay  them  the  amount  so  advanced  with 
interest.  The  court  denied  the  petition, 
because  there  could  be  no  subrogation  ex- 
cept upon  an  express  agreement  for  the 
right,  either  with  the  debtor  or  creditor, 
and  because  the  right  could  not  be  enforced 
until  the  whole  debt  was  paid.  An  addi- 
tional reason  for  denying  the  preference 
was  that  the  payment  of  their  claims  by 
the  receiver  was  in  no  way  necessary  for 
the  preseiTation  of  the  property  or  the 
protection  of  the  mortgagees  or  other  credi- 
tors. Compare  Farmers'  L.  &  T.  Co.  v. 
Vioksburg,  &o.  R.  Co.,  83  Fed.  Rep.  778, 
where  the  equity  was  allowed  in  favor  of 
claims  for  improvements,  such  improve- 
ments having  been  shown  to  be  necessary. 
See  also  as  to  the  principle  of  the  text. 
Dexterville  Mfg.  Co.  v.  Case,  4  Fed.  Rep. 
873 ;  Olyphant  v.  St.  Louis,  &c.  R.  Co., 
28  Fed.  Rep.  729 ;  Centra] ,  Trust  Co.  i;. 


them  over  all  other  claims  than  did  the 
first  mortgagor  or  any  stranger.  As  deny- 
ing A  preference  in  a  similar  case,  see 
American  L.  &  T.  Co.,  v.  East  &  W.  B. 
Co.,  46  Fed.  Itep.  101  (mateiials  furnished 
for  original  instruction). 

1  Reyburn  v.  Consumers'  Gas  Co.,  29 
Fed.  Rep.  561  ;  Wood  v.  Guarantee  Safe 
Dep.  Co.,  1*28  U.  S.  416 ;  Porter  v.  Pitts- 
burgh Steel  Co.,  120  IT.  S.  649  ;  122  IT.  S. 
267 ;  30  Am.  &  Eng.  R.  Cas.  495 ;  Her- 
rey  Vi  Illinois  Midland  R.  Co.,  28  Fed. 
Rep.  169. 

Thus,  in  Dunham  v.  Cincinnati,  &c. 
R.  Co.,  1  Wall.  (IT.  S.)  254,  the  court 
held  that  a  mortgage  by  a  railway  com- 
pany of  its  road  "  built  and  to  be  built "  — 
the  road  at  tlfis  time  being  only  partially 
constructed  —  has  precedence,  even  as  re- 
gards the  then  unbuilt  part,  of  the  claim 
of  a  contractor  who,  on  the  inability  of  the- 
company  to  finish  the  road,  had  finished  it 
himself  under  an  agreement  that  he  should 
retain  possession  of  the  road  and  apply  its 
earnings  to  the  liquidation  of  the  debt  due 
him,  and  who  had  never  jsurrendered  the 
possession  of  the  road  to  the  company. 
CUing  Pierce  v.  Emery,  32  N.  H.  484  ; 
Pennock  v.  Coe,  23  How.  (U.  S.)  130,  and 
other  cases.  See  also  in  re  Kelly,  5  Fed. 
Eep.  846 ;  Davenport  v.  Receiver's,  2 
Woods  (IT.  S.),  519.  So  in  the  case  of 
Deniston  v.  Chicago,  &o.  R.  Co.,  4  Biss. 
(IT.  S. )  414,  the  court  held  that  a  claim 
for  materials  furnished,  was  not  entitled  to 
preference  over  first  mortgagees  in  the 
distribution  of  funds  arising  from  a  sale 
made  at  the  instance  of  such  mortgagees  ; 
nor  did  a  promise  by  the  receiver  to  pay 
such  claims'alter  the  case.  See  same  prin- 
ciple in  United  States  v.  Cent.  Pacific  R. 
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loaned  money  to  the  company  to  enable  it  to  pay  the  interest  on  its 
coupon  bonds,  has  no  equity  entitling  him  to  be  paid  out  of  the 
funds  in  the  hands  of  the  receiver  of  the  road  appointed  in  behalf  of 
the  mortgage  bondholders.^  In  a  recent  case  before  the  Circuit 
Court,  the  bill  seeking  a  foreclosure  alleged  the  insolvency  of  the 
corporation  and  the  insufficiency  of  its  assets  to  pay  its  mortgage 
bonds.  The  company  denied  the  validity  of  its  bonds,  and  in  the 
course  of  the  litigation  moved  the  court  to  order  the  receiver  to  pay 
certain  sums  to  its  counsel  for  services  rendered  and  to  be  rendered  ; 
also  to  pay  certain  office  expenses,  including  the  salary  of  its  secre- 
tary, claiming  that  such  payments  v^ere  absolutely  necessary  to 
preserve  the  corporate  existence  and  to  enable,  it  to  defend  the  suit. 
The  court,  however,  refused  the  motion  on  the  grouild  that  as  the 
bonds  were  prima  facie  valid,  the  holders  were  entitled  to  all  the 
assets,  and  to  make  such  payments  would  be  to  impair  their  vested 
rights.^ 

But  since  the  case  of  Fosdick  ■».  Schall,^  if  not  before,  the  courts 


East  Tennessee,  &c.  R.  Co.,  30  Fed.  Bep. 
89S. ' 

A  mere  general  creditor  whose  claim  is 
"not  such  as  to  give  him  any  superior  equity, 
has  no  equitable  lien  upon  the  income  of 
the  receivership,  and  the  fact  that  the 
income  is  invested  to  the  permahent  im- 
provement of  the  property  creates  no 
equitable  lien  in  his  favor  to  be  paid  out 
of  the  proceeds  of  the  foreclosui-e  sale  of 
the  improved  property  in  preference  to  the 
mortgage  bondholders,  who  have  a  vested 
lien  upon  the  income  and  the  property 
itself.  Keyburn  v.  Consumers'  Gas  Co., 
29  Fed.  Eep.  561  ;  in  re  Dexterville  Mfg. 
Co.,  4  Fed.  Bep.  873  ;  Jones  on  Mortgage 
Bonds,  §  602.  Compare  Gibert  v.  Wash- 
ington City,  &o.  E.  Co.,  33  Gratt.  (Va.) 
645.  'Expenses  for  the  improvement  of 
the  road,  buildings,  and  equipments,  where: 
by  the  capital  stock  is  increased  in  value, 
cannot  be  included  in  the  "operating  ex- 
penses "  so  as  to  be  entitled  toi  preference 
over  mortgage  bondholders.  United  States 
V.  Central  Pac.  R,  Co.,  138  U.  S.  84.  The 
fact  that  money  loaned  to  the  company 
was  used  by  it  in  paying  the  interest  on 
first-mortgage  bonds  and  for  operating 
expenses,  does  not  entitle  the  lender  to 
any  priority  over  the  holder  of  the  mort- 
gage bonds  either  by  way  of  subrogation  or 


on  the  ground  of  superior  equities  based  on 
the  theory, that  the  interests  of  the  public 
and  of  the  bondholders  were  subserved  by' 
such  loans  or  advances.  Morgan's  Steam- 
ship Co.  V.  Texas  Central  E.  Co.,  137 
U.  S.  172. 

1  Newport,  &c.  Bridge  Co.  v.  Douglass, 
12  Bush  (Ky..),  673,  714.  Though  if  such  . 
a  loan  were,  made  upon  an  agreement  that 
the  lender  should  be  treated  as  the  assignee 
of  the  holders  of  the  coupons,  it  might  have 
the  effect  to  subi-ogate  the  lender  to  their 
rights,  and  entitle  him  to  hold  the  coupons 
as  part  of  the  debt  secured  by  the  mort- 
gage. See  Jones  on  Corp.  Bonds,  §  252 ; 
Ketchum  ».  Duncan,  96  U.  S.  662. 

2  Union  L.  &  T.  Co.  v.  Southern  Cali- 
fornia R.  Co.,  51  Fed.  Eep.  106.  In  a 
proceeding  to  foreclose  a  mortgage  on  street- 
car property,  the  receiver  will  not  be 
ordered  to  pay  out  any  funds  in  his  hands 
ifor  grading  the  street  "between  the  com- 
pany's tracks,  though  such  paving  has 
been  ordered  by  the  municipal  authorities. 
Unless  the  town  has  a  lien  on  the  com- 
pany's property,  it  must  come  in  pari  passu 
with  general  creditors,  Union  Loan  &  T. 
Co.  «.  Southern  Cal.  R.  Co.,  49  Fed.  Rep.  ' 
267.  The  propriety  of  this  decision,  how- 
ever, is  not  altogether  clear. 

>  99  U.  S.  235,  250. 
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always  "Pecognize  the  equity  in  favor  of  claims  for  operating  ex- 
penses, incurred  during  the  receivership  and  for  a  reasonable  period 
prior  thereto.!  This  equity  rests  upon  the  basis  that  the  current 
earnings  of  the  road,  which  in  all  justice  should  have  been  devoted 
to  the  payment  of  current  expenses,  have  been  used  instead  for  the 
payment  of  the  mortgage  debt  or  interest  thereon.*  "  The  income 
of  a  railroad  company  is.  pledged  to  the  payment  of  its  current  ex- 
penses, and  the  use  of  any  part  of  the  earnings  by  the  managers  for 
the  payment  of  the  interest  due  to  mortgage  creditors,  or  for  making 
permanent  improvements  to  the  property,  would  be  a  diversion  of 
the  funds,  and  has  been  so  held  in  many  cases.  The  employes,  as 
well  as  parties  furnishing  supplies  used  and  consumed  in  the  daily 
operation  of  the  road,  have  an  equitable  lien  for  the  payment  of  their 
wages,  whieh'  the  court  vrill  enforce  on  proper  application  in  fore- 
closure proceedings."  '^  It  seems  that  one  who  furnishes  the  labor 
or  services  of  others  is  not  an  employ^  but  a  contractor,  within  the 
meaning  of  this  rule,  and  therefore  not  entitled  to  the  equity  unless 
it  is  specifically  decreed  in  his  favor.* 

The  "  operating  expenses "  include  all  taxes,  the  wages  of  all 
employes,  officers,  anS  agents  employed  in  operating  the  road,  the  cost 
of  materials  and  supplies  furnished  when  necessary  to  keep  the  road 
in  a  condition  to  be  operated,  and  the  balances  due  to  connecting 

1  This  doctrine  isvery  clearly  discussed  CheSapeitlce,  &c.  E.  Co.,  19  Am.  Ry:  Eep. 
in  a  number  of  cases  which  recognize  and  286.  The  equity  in  favor  of  those  who  fur- 
apply  the  equity  stated.  See  Kneeland  v.  nish  luhor  and  materials  which  constitute  n 
Bass  Foundry  Co.,  140  tJ.  S.  592  ;  Metro-  part  of  the  operating  expenses  of  the  road 
politan  Trust  Co.  v,  Tonawanda,  &c.  K.  extends  to  all  the  divisions  of  the  system 
Co.,  40  Hun  (U.  S.),  80  ;  Miltenberger  -v:  in  the  liands  of  the  receivers,  although  the 
Logansport  R.  Co.,  106  U.  S.  286  ;  Uniofl  expenses  were  incuri'ed  in  the  operation  of 
Trust  Co.  V.  Souther,  107  U.  8.  691;  a  single  division.  Central  Trust  Co.  v. 
Thomas  u.  Peoria,  &o.  E.  Co.,  36  Fed.  Rep.  Wabash,  &b.  R.  Co.,  30  Fed.  Rep.  882  ; 
817  ;  36  Am.  &  Eng.  R.  Cas.  381 ;  Doug-  Calhoun  v.  St.  Louis,  &c.  R.  Co.,  14  Fed. 
lass  V.  Clihe,  12  Bush  (Ky.),  608 ;  Taylor  Eep.  9.  The  equity  attaches  to  the  claim 
V.  Philadelphia,  &c.  R.  Co.,  7  Fed.  Rep.  and  not  to  the  person  of  the  owner  of  it; 
377 ;  Williamson  v,  Washington,  &c.  R.  all  the  equities  existing  in  favor  of  the 
Co.,  33  Gratt:  (Va.)  624 ;  Hale  v.  Frost,  original  owner  therefore  pass  to  his  as- 
99  U.  S.  389 ;  Finance  Co.  v.  Charleston,  slgnee.  Union  Trust  Go.  v.  Walker,  107 
&c.  R.  Co.,  48  Fed.  Rep.  188.  In  another  V.  S.  596  j  Bumhamt).  Bowen,  111  U.  S. 
case,  wages  due  emplqy4s  and  past  due  for  776.  Compare  Skiddy  v.  Atlantic,  &c.  R. 
eight  months,  at  the  time  of  the  appoint-  Co.,  8  Hughes  (TJ.  S.),  320. 
ment  ,of  the  receiver,  were  ordered  to  he  '  Fosdick  v.  Schall,  99  U.  S.  235. 
paid  where  the  employes  were  retained  in  '  Metropolitan  Trust  Co.  v.  Tortiwanda, 
the  service  of  the  receiver ;  but  payment  of  &c.  R.  Co.,  40  Hun  (N.  Y.),  89,  Barker,  J. 
such  claims  in  the  hands  of  third- parties  *  Lehigh  Coal,  &c.  Co.  r.  Central  R. 
was  refused.  Skiddy  r.  Atlantic,  &c.  Tl:  R.  Co.,  29  N.  J.  Eq.  262. 
Co.,  8  Hughes  (U.  8.),  820;  Dunrah  v. 
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lines  on  account  of  the  transportation  of  through  freights  and  pas- 
sengers.^ They  include  also  the  rental  of  cars  used  on  the  road,^  and 
the  payment  of  the  annual  salary  of  an  attornej'  which  falls  due 
within  a  short  time  prior  to  the  receivership.  The  services  of  an  attor- 
ney are-very  properly  considered  necessary  to  the  proper  protection  arid 
administration  of  the  affairs  of  the  company.^    A  sufftcient  amount 


1  Miltenberger  o.  Logansport  R.  Co., 
106  U.  S.  288  ;  Farmers'  L.  &  T.  Co.  v. 
Viiksbiirg,  &c.  R.  Co.,  33  Fed.  Rep.  778  ; 
Easton  v.  Houston,  &c.  R.  Co.,  38  ^ed. 
Rep.  12.  Ill  the  first  of  these  cases  the 
coUH  observed  that  in  view  of  the  con- 
sequences, both  to  the  company  and  to  the 
public,  involved  in  the  breaking  off  of 
traffic  relations  vrhioh  must  ensue  on  a 
failure  to  pay  freight  and  ticket  balances 
to  connecting  lines,  the  payment  of  such 
claims  "may  well  be  placed  in  the  cate- 
gory of  payments  made  to  preserve  the 
property,"  A  contrary  view  to  that  of 
the  text  was  taken  in  Jessup  o.  Atlantic, 
&c.  R.  Co.,  3  Woods  (U.  S.),  441,  wh'ere 
the  court  held  that  claims  on  the  company 
for  balances  due  on  through  transportation 
were  mere  open  accounts  and  entitled  to 
no  preference  whatsoever.  But  this  case 
is  no  longer  authority. 

Taxes  generally  constitute  a  lien  on  the 
property  and  are  entitled  to  preference 
over  eVery  claim  except  a  claim  for  the 
costs  in  a  judicial  proceeding.  Georgia  v. 
Atlantic,  &«.  K.  Co.,  3  Woods  (U.  S.),  434  ; 
Central  Trust  Co.  v.  New  York,  &c.  B. 
Co.,  110  N.  Y.  250,  reversing  47  Hun, 
587  ;  Stevens  v.  New  York,  &c.  R.  Co., 
13  Blatchf.  (Ui  S.)  104.  The  franchise 
and  property  remain  taxable,  although  in 
possession  of  the  court  by  its  receiver. 
Central  Trust  Co.  v.  New  York,  &c.  R. 
Co.,  110  N.  Y.  258  ;  Union  Trust  Co.  v. 
Iron  Mountain  E.  Co.,  117  U.  S.  434. 
Compare  Corn  v.  Lancaster  Sav.  Bank,  123 
Mass.  493. 

An  order  of  the  court,  on  the  appoint< 
ment  of  a  receiver,  providing  for  the 
payment  of  wages  due  employes  for  a 
reasonable  time  prior  to  the  receivership, 
is  merely  a  personal  protection  granted  by 
,  the  court  ex  gratid  to  those  dependent  on 
their  daily  labor  for  support,  and  will  not 
cover  a  claim  by  a  merchant  for  rations 
furnished  to  such  employes  under  contract 
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with  the'  company  for  which  the  company 
alone  is  liable,,  although  the  company 
charges  the  rations  to  its  laborers  as  part 
of  their  wages.  Such  a  claim,  however, 
may  be  given  a  pnority  over  the  payment 
of  interest  on  the  mortgaged  bonds  by  an 
order  of  the  court,  and  if  it  appear  that 
any  of  the  earnings  have  been  devoted  to 
the  payment  of  suph  interest,  to  the  benefit 
of  bondholders,  an  amount  equal  to  the 
money  so  diverted  may  be  applied  to  the 
payment  of  it,  out  of  .the  proceeds  of  the 
sale  of  the  road,  if  the  earnings  are  not 
sufiicient.  Finance  Co.  v.,  Charleston,  &c. 
R.  Co.,  49  Fed.  Rep.  693;  48  Fed.  Rep. 
188. 

2  Thomas  v.  Peoria,  &c.  R.  Co.,  36 
Fed.  Rep.  817  ;  36  Am.  &  Eng.  R.  Cas. 
381.  See  Wright  v.  Kentucky,  &c.  R. 
Co.,  117  U.  .S.  72,  94  ;  24  Am.  &Eug.  R. 
Cas.  312;  Wardwell  i'.  Railway  Co.,  103 
U.  S.  651,  Contra,  where  there  is  no 
evidence  to  show  that  the  bondholders 
were  benefited  thereby^  St.  Louis,  &c.  B. 
Co.  V.  Cleveland,  &c.  B.  Co.,  125  U.  S.- 
658  ;  33  Am.  &  Eng.  R.  Cas.  16. 

But  the  rule  of  the  tex,t  is  true  only  as 
to  rent  due  within  six  months  prior  to  the 
receivership.  And  where  it  appears  that 
the  lessor  and  lessee  company  were  con- 
trolled by  practically  the  same  persons, 
the  terms  of  the  lease  will  be  disregarded 
and  a  reasonable  rent  only  allowed. 
Thomas  v.  Peoria,  &c.  R.  Co.,  supra; 
Thomas  v.  Brown.sviIle,  &c.  R.  Co.,  109  U. 
S.  522  ;  16  Am.  &  Bug.  R.  Cas.  557. 

8  Blair  v.  St.  Louis,  &c.  R,  Co.,  23  Fed. 
Rep.  521  ;  Bayliss  v,  Lafayette,  &c.  R.  Co., 
9  Biss.  (U.  S.)  90  ;  Bound  v.  South  Caro- 
lina R.  Co.,  43  Fed.  Rep.  404.  In  the  case 
of  Gumey  v.  Atlantic,  &c.  R.  Co.,  58  N. 
Y.  358,  reversing  2  Th.  &  C.  (N.  Y.)  446, 
the  decree  provided  for  the  payment,  out 
of  the  net  earnings,  of  all  arfearages  owing 
to  laborers  and  employes  for  "labor  and 
services  actually  done  in  connection  with 
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of  rolling-stock  being  an  essential  to  the  proper  and  successful  opera- 
tion of  the  road,  the  court  may  order  the  receiver  to  purchase  what 
is  needed,  and  give  to  the  vendor  a  lien  on  the  earnings  of  the  road 
which  shall  be  prior  to  the  claims  of  the  first  mortgagees.^    So  also 


the  company's  railways."  It  was  held  that 
this  would  include  a  claim  of  five  thou- 
sand dollars  for  professional  services  as 
'counsel,  the  claim  having  become  due  a 
short  time  prior  to  the  receiver's  appoj.nt- 
ment.  Compare  Louisville,  &c.  R.  Co. 
V.  Wilson,  138  U.  S.  501,  holding  that 
the  term  "wage.s  of  employes"  as  used  in 
a  decree  does  not  include  counsel's  fees. 

The  test  is  whether  the  services  ren- 
dered were  for  the  benefit  of  the  mortgaged 
estate.  Thus,  where  counsel  was  employed 
to  recover  from  a  lessee  certain  engines 
leased  by  the  insolvent  road,  and  a  rental 
for  their  use,  suck  services  are  entitled  to 
payment  out  of  the  funds  of  the- receiver- 
ship, since  they  clearly  served  to  add  to 
the  corpus  and  value  of  the  estate.  The 
court  said  ;  "We  think  it  may  fairly  be 
held  that  the  party  who  takes  the  benefit 
of  such  a  service  ought  to  pay  for  it ;  and 
that  equity  may  properly  dfecree  payment 
therefor.  As  justly  remarked  by  Lord 
Kenyon,  in  Read  v.  Dupper,  6  T.  E.  361, 
'the  principle  has  long  been  settled  that 
a  party  should  not  run  away  with  the 
fruits  of  a  cause  without  satisfying  the 
legal  demands  of  his  attorney,  by  whose 
industry  and  expense  these  fruits  were 
obtained.'  "  Louisville  &c.  R.  Co.  v. 
Wilson,  138  U.  S.  501.  See  also 
Renick  v.  Ludington,  16  W.  Va.  378, 
391  ;  Brown  v.  Bigley,  3  Tenn.  Ch.  623 ; 
Mahone  v.  Southern  Tel.  Co.,  33  vFed. 
Rep.  702.  In  Bayliss  v.  Lafayette, 
&c.  R.  Co.,  9  Biss.  (U.  S.)  92,  Drum- 
MOND,  J.,  discusses  this  question  and  in 
the  course  of  his  opinion  observes  :  "It 
is  difficult  to  lay  down  any  absolute  rule 
upon  this  subject,  and  I  think  I  can  only 
adopt  this  principle  :  that  whatever  may 
be  fairly  said  to  be  work  done  in  the  opera- 
tion of  the  road  is  comprehended  by  the 
term  'labor.'  It  is  not  necessary  that  it 
should  be  manual  in  the  sense  of  an  act 
done  by  a  person  who  works  with  the 
spade,  the  pick,  or  the  hoe.  It  is  sufficient 
if  it  be  labor,  and  this  would  fairly  include 
all  services  performed  by  any  employ^  of 


the  company,  for  instance  in  making  out 
and  keeping  accounts,  and  in  doing  any- 
thing necessary  in  the  operation  of  the 
road ;  and  in  that  sense  I  think  that  the 
services  rendered  by  counsel,  not  in  all 
cases,  but  in  many  cases,  may  be  said  to 
come  within  the  meaning  of  the  term 
labor."  But  under  a  statute  providing  for 
the  payment  of  all  suras  due  to  any  Ser- 
vant or  employ^  of  the  company,  it  has 
been  held  that  the  salary  of  the  secretary 
of  the  company  was  not  included.  Wells 
V.  Southern  Minn.  K.  Co.,  1  Fed.  Rep.  270; 
1  McCrary  {U.S.),  18.  Where  the  holder 
of  second-mortgage  bonds  brings  sutt  for 
the  appointment  of  a  receiver,  and  there- 
upon a  receiver  is  appointed  with  the  con- 
sent of  all  interested  parties,  and  to  the 
advantage  of  all,  the  services  rendered  by 
the  complainant's  attorneys,  being  for  the 
common  benefit,  should  be  paid  from  the 
assets  of  the  company.  Bound  v.  South 
Carolina  R.  Co.,  43  Fed.  Eep.  404.  But  ' 
an  attorney  is  not  entitted  to  any  prefer- 
ence on  account  of  money  advanced  by  him 
to..]>ay  judgments  against  the  company  or 
claims  against  it  for  wages  or  for  stock 
killed,  though  such  advances  are  made 
under  an  express  agreement  that  the 
amount  so  advanced  shall  be  repaid  by 
the  company,  and  though  made  within 
six  months  prior  to  the  appointment  of 
the  receiver.  His  position  in  such  a  case 
mustibe  regarded  as  one  who  had  loaned 
money  to  the  company  without  security. 
Blair  v.  St.  Louis,  &c.  R.  Co.,  23  Fed. 
Rep.  521,  523. 

1  Vilas  V.  pa|;e,  106  N.  Y.  439  ;  Meyer 
V.  Johnston,  53  Ala.  237.  But  when  the 
net  earnings  of  the  road  which  is  in  the 
hands  of  receivers  are  amply  sufiScient  to 
pay  for  a  necessary  purchase  of  additional 
rolling-stock,  the  court  will  not  authorize 
the  receivers  to  raise  money  for  the  same 
by  the  creation  of  a  oar  trust,  in  order  to 
allow  of  the  application  of  the  income  to, 
the  bondholders.  Taylor  v.  Philadelphia, 
&c.  R.  Co.,  9 Fed. Rep.  1.  An  application 
to  compel  the  receivers  of  an  insolvent 
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the  court  may  order  him  to  make  Necessary  repairs  and'  charge  the  ex- 
pense as  a  first  lien  on  the  property  prior  to  all  existing  mortgages.-' 

In  a  recent  case  in  the  Uiiited  States  Supreme  Court,  the  roUing- 
f^tock,  together  with  the  whole  road,  being  subject  to  a  mortgage, 
and  the  levy  of  an  execution  upon  the  roUing^tock  being  threatened, 
the  intervener  rescued  the  property  by  becoming  a  surety  on  a  bond 
given  by  the  company  to  secure  an  injunction  against  the  threatened 
levy  of  execution.  The  injunction  having  been  dissolved,  and  a 
judgment  taken  against  the  intervener  as  surety  on  the  bond,  the 
court  held,  on  an  intervening  petition  by  him  in  the  foreclosure 
proceedings,  that  he  was  entitled  to  be  paid  out  of  the  proceeds  of 
the  foreclosure  sale,  it  appearing  that  the  receiver  had  diverted  the 
earnings  of  the  roads  to  the  increase  of  the  corpus  of  the  property. 
■  The  equity  arose  from  the  fact  that  the  intervener's  claim  was  ",  based 
npon  a  Imm  fide  effort  made  by  him  to  preserve  the  fund  itself  from 
waste  and  spoliation  after  the  mortgage  was  in  arrears  and  the  right 
to  reduce  it,  to  possession  had  accrued."  ^  On  the  same  principle, 
bondholders,  who  have  advanced  money  for  the  payment  of  wages 
due  employes  in  order  to  prevent  a  threatened  strike,  on  an  express 
understanding  that  they  should  be  repaid  out  of  the  first  net  earn- 
ings of  the  company,  are  entitled  to  a  preference  over  first  mortgagees 
to  the  extent  of  the  advances  made  by  them.^ 

railroad  company  to  deliver  to  creditors  case  of  Penn.  v.  Calhoun,  121  TJ.  S.  251,  in 
certain  certificates  of  indebtedness,  which  a  suit  for  foreclosure  of  a  railroad  mortgage, 
the  receivers  were  authorized  by  the  court  the  court  being  satisfied  that  the  money 
to  issue,  and  which  they  had  oifergd  to  loaned  to  the  company  by  a,  bank,  an  inter- 
such  creditors  in  payment  of  rolling-stock,  vening  creditor,  at  a  time  when  the  com- 
and  which  the  creditors  had  accepted,  was  pany  was  much  embarrassed  and  shortly 
refused,  the  creditors  having  had  it  in  before  the  commencement  of  the  suit,  went 
their  power  to  retake  their  property  at  any  into  the  general  funds  of  the  company  and 
time,  and  it  appearing  that  it  would  have  not  especially  to  the  payment  of  the  mort- 
heen  to  the  disadvantage  of  the  trust  fund  gage  interest,  and  that  there  was  no  fraud 
for  the  receivers  to  have  paid  the  contract  or  deception  on  the  part  of  trustees,  and 
price.  Coo  v.  N.  J.  Midland  R.  Co.,  27  no  misuse  of  the  current  income  by  the 
N".  J.  Eq.  37.  receiver  of  the  road  to  the  injury  of  the 

1  Hoover  v.  Montclair,  &c.  R.  Go.,  29  bank,  held  that  the  bank  had  only  the 

N.  J.  Eq.  4  ;  ex -parte  Mitchell,  12  S.  C.  8S.  rights  of  a  general  creditor  in  the  distribu- 

^  Union  Trust  V,o.   v,    Morrison,    125  tion  of  the  proceeds  of  the  sale  of  the 

U.  S.  591,  612 ;  33  Am.  &  Eng.  R.  Gas.  mortgaged  property.     Compare,  howeverj 

33.     See  also  Thompkifis  I'.  Little  Rock  R.  ex  parte  South  Carolina  Bank,  18  S.  C. 

Co.,  15  Fed.  Rep.  6  ;  Kelly  ».  Receivers,  289  ;  ex  parte  Williams,"  18  id.  299. 
6  Fed.  Rep.  846.                               ^  In  a  decree,  of  foreclosure,  the  court 

'  Atkins    V.    Petersbnrgh    R.    Co.,   3  may  properly  order  a  claim  for  supplies 

Hughes  (U.  S. ),  307.  See  Kelly  v.  Receivers,  fnrnished  to  the  road  prior  to  the  appoint- 

5  Fed.  Rep.  846.    But  the  same  rule  does  ment  of  the  receiver  to  be  paid  out  of  the 

not  apply  to  a  general  loan.     Thus,  in  the  funds  arising  from  the  sale  of  the  road,  in 
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Claims  against  the  railroad  company  for  damages  to  passengers 
or  to  property  shipped  over  the  road,  cannot  be  considered  as  operat- 
ing expenses  so  as  to  be  entitled  to  payment  by  the  receiver  under 
a  decree  directing  him  to  pay  claims  for  operating  expenses  accrued 
within  a  certain  period  prior  to  the  receivership.  Such  claims  are 
mere  liabilities  resulting  secondarily  from  the  operation  of  the  road.^ 
The  underlying  principle  for  determining  when  a  claim  is  entitled 
to  priority,  and  to  be  paid  out  of  the  receivership  funds,  is  that  it 
operated  in  a  direct  way,  when  it  arose,  to  the  advantage  of  the  moj't- 
gagees.'^  '  It  is  on  this  principle  that  claims  for  personal  or  other 
injuries  resulting  from  the  negligence  of  the  company  in  the  opera- 
tion of  the  road  are  not  entitled  to  priority.**  But  the  rule  is 
otherwise  as  to  claims  for  such  damages  where  the  injury  was  in- 
flicted during  the  operation  of  the  road  by  the  receiver.  Damages 
for  such  injuries  caused  through  the  negligence  of  the  receiver, 
or  his  agents,  or  employes,  are  classed  as  operating  expenses, 
and  are  accorded  the  same  priority  over  the  claims  of  creditors  as 
attaches  to  other  necessary  expenses  of  the  receivership ;  they  are 
to  be  paid  out  of  the  net  income  of  the  road,  if  that  fund  is  sufiicient, 
but  if  it  is  not,  they  must  be  paid  out  of  the  corpus.*    But  damages 

preference  to  the  mortgage  bondholders,  and  R.  Cas.  450.    A  claim  against  the  railroad 

though  the  supplies  were  furnished  while  company  for  damages   for  the  death  of 

the  entire  system  of  roads  was  under  one  plaintiti's  intestate,  is  a  demand  arising 

control,  and  the  fund  from  which  they  were  from  the  company's  failure  of  duty,  and 

ordered  to  be  paid  arose  from  the  sale  of  from  its  nature  could  not  by  its  creation 

the  main  line  only,  it  will  be  presumed,  in  preserve  or  increase  the  corptis  of  the  com- 

the  absence  of  anything ,  in  the  record  to  pany's  estate,  and  is  therefore  not  entitled 

the  contrary,  that  the  order  of  the  court  to    priority,    upon   foreclosure,   over  the 

was  in  accordance  with  the  law   under  rights  of  mortgagees.    Farmers'  L.  &  T. 

all  the  facts  involved.      Kneeland  v.  Bass  Co.  v.  Green  Bay,   &c.  R.   Co.,  45  Fed. 

Foundry  Works,  140  U.  S.  592.  Rep.  664. 

1  Eastou  0.  Houston,  &c.  R.  Co.,  38         *  Union  Trust  Co.  v.  Illinois  Midland 

Fed.    Rep.     12  ;    Central    Trust    Co.    v.  R.  Co.',  117  U.  S.  434  ;  25  Am".  &  Eng.  R. 

Waha.sh,  &c.  R.  Co.,  28  Fed.  Rep.  871 ;'  Cas.  560  ;  Mobile  &  Ohio  R.  Co.  v.  Davis, 

32  Fed.  Rep.  566;  Central  Trust  Co.  v.  62  Miss.  271  ;  26  Am.  &  Eng.   R.  Cas. 

East  Tenn.,  &c.  R.  Co.,  30  Fed.  Rep.  895-;  425  ;  Ryan  v.  Hayes,  62  Tex.  42  ;  23  Am. 

30  Am.  &  Eng.  R.  Cas.  450  ;  HilesB.  Case,  &  Eng.  R.  Cas.   501  ;  ex  parte  Brown,  15 

9  Biss.  (U.  S.)  549;  14  Fed.  Rep.  141.    A  S.   C.  518;  9  Am.  &  Eng.  R.  Cas.  723; 

claim  for  damages  resulting  to  property  Klein  v.  Jewett,  26  N.  J.  Eri.  478  ;  Far- 

fiom  fire  caused  by  the  operation  of  the  mers'  L.  &  T.  Co.  v.  Vicksburgh,  &c.  R. 

road  while  in  the   company's    hands  is  Co.,  33  Fed.  Rep.  778  ;  Central  Trust  Co. 

therefore  entitled  to  no  preference.     Hiles  v.  Wabash,  &c.  R.  Co.,  28  Fed.  Rep.  871 ; 

V.  Case,  14  Fed.  Rep.  141.  32  Fed.  Rep.  566 ;  Central  Trust  Co.  v. 

"  Pardre,  J.,  in  Easton  v.  Houston,  EastTenn.,  &c.  R.  Co.,  30  Fed.  Rep.  895; 

&c.  R.  Co.,  38  Fed.  Rep.  12.  30  Am.  &  Eng.  R.  Cas.   450 ;  Hervey  v. 

'  Central  Trust  Co.  v.  East  Tenn.,  &c.  Illinois  Midland  R.  Co.,  28  Fed.  Rep.  169  ; 

R.  Co.,  30  Fed.  Rep.  895  ;  30  Am.  &  Eng.  Oliphant  v.  St.  Louis,  &o.  R.  Co.,  28  Fed. 
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for  injuries  committed  by  the  company  prior  to  the  appointment  of 
the  receiver  cannot  be  classed  as  operating  expenses,  and  are  entitled 
to  no  such  priority.^ 

Judgments  obtained  against  the  company  by  the  oveners  of  land 
abutting  on  a  street  through,  which  the  road  runs,  for  dama,ges  to 
their  property  resulting  from  the  construction  and  Operation  of  the 
road  in  the  street,  are  entitled  to  priority  of  payment  over  mortgage 
bonds,  out  of  the  funds  produced  by  a  sale  of  the  road  to  foreclose 
the  mortgage.^  The  right  to  such  priority  in  some  of  the  cases  was 
based  on  the  ground  that  the  State  constitution  provided  for  the  pay- 
ment of  such  compensation,  and  the  land-owner's  right  to  it  could 
not  be  defeated  by  mortgaging  the  corporate  property.  But  it  would 
seem  that  the  rule  is  the  same  whether  the  constitution  provided 
specifically  for  such  damages  or  not.  As  has  been  seen,^  the  im- 
pairment of  the  abutting  ownei^'s  easement  in  the  street  is  a  taking 
of  private  property,  and  compensation  for  such  taking  must  be  pre- 
ferred to  the  claims  of  creditors.  The  fact  that  the  mortgage  was 
executed  and  recorded  before  the  judgments  were  obtained,  or  the 
right  of  action  for  them  had  accrued,  did  not  affect  the  priority  of 
the  abutting  owner's  claim.* 

Creditors  of  a  railroad  company  who  take  preferred  stock  for  their 
claims  do  not  thereby  secure  a  priority  over  creditors  whose  debts 
were  contracted  Subseq^uently ;  preferred  stockholders  are  aiot  classed 
as  creditors.^  • 

Eep.  729.  Compare,  liowever,  Davenport  v.  Mercantile  Trust  Co.  v.  Pittsburgh,  &c.  R. 

Receivers,  2, Woods  (U.S.),  519,  holding  Co.,  29  Fed.  Rep.  372. 
that  a  judgment  recovered  by  an  injured         »  See  ante.  Chapter  XIII. 
passenger  is  not  entitled  to  such  priority         *  Pennsylvania   Mut.    L.   Ins.  Co.   o. 

over  the  elainis  of  first-mortgage  bond-,  Heiss,  141  111.  35  ;  31  N.  E.  Rep.  38. 
holders,  unless  it  is  so  provided  in  the         6  Warren  v.   King,   108   U.   S.    389  ; 

order  of  court  appointing  the  receiver.  Chaffee  v.  Rutland,  &c.  R.  Co.,'55  Vt.  lio! 

1  Easton  v.  Houston,  &e.  R.  Co.,  38  In  this  latter  case  the  second-mortgage 

Fed.  Rep.  12  ;  39  Ani.  &  Eng.  R.  Cas.  588  bondholders  of  the  Rutland  &  Burlington 

(goods  shipped  lost  by  fire) ;  Hiles  v.  Case,  R.  Co.  obtained  a  charter  as  the  Kutfand 

14  Fed.  Rep.  141;  9  Biss.  549  (fire  set  by  R.  Co.,  and  issued  "preferred  guaranteed 

locomotive)  ;  Farmers'   L.   &  T.   Co.   v.  stock"    to    liquidate  the    first-mortgage 

Green  Bay,  &c.  R.  Co.,  45  Fed|.  Rep.  664  ;  bonds  and  other  claims.     As  dividends  on 

46  Am.  &  Eng.  R.  Cas.  29  (strongly  criti-  this    issue    came    due,    certificates 


were 


..^  I  a~.i     .w«».w       UU..1U      Mui>,       ^yci  i,iiii.ai,^:o       wcic 

cising  Dow  V.   Memphis,  &c.  R.  Co.,   20  issued.     Plaintiff  brought    assumpsit   on 

Fed.  Rep.  768  ;  1 7  Am.  &  Eng.  E.  Cas.  324 ) .  certificates  owned  by  him.    The  court  held 

Compare  Frazier  v.  East  Tennessee,  &c.  R.  that  a  preferred  stockholder  is  not  a  credi- 

Co.,  88  Tenn.  138  ;  40  Am.  &  Eng.  R.  Cas.  tor  ;  that  a  right  to  a  dividend  is  not  a 

358.  ,  debt,  and  that  a  dividend  cannot  be  law- 

2  Pennsylvania  Mut,   h.    Ins.    Co.   v.  fully  declared  until  a  fund  exists  for  its 

Heiss,   141   111.  35;  31  S.  E.  Eep.  38;  payment;  but  that,  in  this  case,  neither 
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The  time  within  which,  prior  to  the  receivership  or  foreclosure, 
the  preferred  claims  must  have  arisen  is  generally  six  mouths ;  not 
longer  than  this  except  where  extraordinary  considerations  demand 
it.  The  principle  is  that  "  the  extent  to  which  credit  for  this  class 
of  supplies  is  to  run  back  is  to  be  measured  by  the  usual  course  of 
credit  and  business  of  the  company  in  the  conduct  of  its  affairs, — 
that  is,  ascertaining  from  the  proof  what  was  the  usual  term  of  credit 
upon  which  these  companies  have  purchased  their  supplies,  or,  as  in 
the  case  of  railroads,  settled  with  their  connecting  lines."  ^ 

The  whole  principle  is  that  the  property  of  an  insolvent  corpora- 
tion is  a  trust  fund  primarily  for  the  payment  of  its  debts;  and  lien 
or  secured  creditors  have  no  greater  equity  for  payment  of  such 
funds  than  have  general  creditors.  As  both  classes  of  creditors 
have  contributed  to  the  extent  of  theit  respective  debts  to  the  assets 
of  the  insolvent,  in  strict  justice  they  should  share  pro  rata  in  the 
distribution  of  the  assets.  The  secured  creditor,  however,  is  gener- 
ally entitled  to  priority  of  payment,  because  with  an  equal  equity 
he  has  a  legal  lien  which  equity  will  recognize  and  enforce,  —  apply- 
ing the  old  maxim,  "  Where  equities  are  equal  the  law  will  prevail." 
Where,  however,  the  unsecured  creditor  has  some  peculiar  and 
superior  equity,  the  court  may  establish  his  claim  as  an  equitable 
lien  on  the  property  paramount  to  that  of  the  secured  debt.^ 

stockholders  nor  creditors  having  objected  gage  executed  by  the  Missouri  Ry.  Co.  to 

to  the  issue  of  the  certificates,  the  validity  secure  its  bonds,  but  instead  of  making  a 

of  which  had  never  been  denied,  and  most  sale  of  the  property,  entered  into  an  arrange- 

of  which  had  been  converted  into  bonds,  ment  among  themselves,  with  the  consent 

the  company,  as  against  the  plaintiff,  was  of  all  parties  in  interest, by  which  the  entire 

estopped  to  deny  their  validity,  and  that  property   was    perpetually  leased  to  the 

the  plaintiff  might  maintain  his  action,  Wabash  Ry.  Co.    The  lessee  stipulated  to 

and,  the  certificates  running  to  the  holder,  pay  to  the  receiver  (provided  by  order  of 

and  having  been  always  treated  as  if  run-  court  for  the  purpose)  as  a  rental,  thirty 

ning  to'the  bearer,  the  plaintiff  might  sue  ^er  cent  of  the  gross  earnings  of  leased  road 

in  his  own  name.     Chaffee  v.  Rutland  E.  as  operated  by  it,  to  be  applied  by  him  to 

Co.,  55  Vt.  110,  the  payment  of  the  interest  on  the  bonds 

1  Reyburn  v.  Consumers'  Gas  Co.,  29  issued  by  the  lessee  and  accepted  in  lieu 
Fed.  Rep.  564.  See  also  Dow  v.  Memphis,  of  the  bonds  of  the  insolvent  company,  and 
&c.  R.  Co.,  20  Fed.  Rep.  260.  Spc  also  secured  by  a  mortgage  on  the  whole  prop- 
Turner  V.  Indianapolis,  &c.  R.  Co.,  8  Biss.  erty  of  the  lessor  ;  any  surplus  after  the 
((J.  S.)  315,  where  the  court  said  that  it  payment  of  taxes  to  be  paid  to  the  lessor 
would  adopt,  by  analogy,  the  rule  of  the  company,  thus  making  no  provision  for 
State  statutes  in  relation  to  liens  on  rail-  the  payment  of  the  floating  debt  of  the  in- 
roads by  mechanics  and  material  men.  solvent  coi^poration.   The  holders  of  certain 

^  See  these  principles  applied  in  Far-  unsecured  notes  given  in  liquidation  of  a 

mers'  L.  &  T.  Co.  v.  Missouri,  &c.  R.  Co.,  debt  growing  out  of  the  construction  of  a 

21  Fed.  Ri'p.  265.    In  this  case,  complain-  part  of  the  insolvent's  road,  and  to  prevent 

ants  obtained  a  decree  to  foreclose  a  mort-  a  lien  thereon,  intervened  after  the  fore- 


SEC.  475  a.]         PHIORITY   OF   LIENS   AND   CLAIMS.  1997 

Since  .the  equity  in  favor  of  claims  for  operating  expense^  is 
based  upon  the  diversion  of  .the  current  earnings  to  other  purposes, 
the  amount  to  be  applied  in  discharge  of  such  equities  must  depend 
upon  the  extent  of  the  diversion.  "  Whatever  is,  done  must  be  with 
a  view  to  a  restoration  by  the  mortgage  creditors  of  that  which  they 
have  thus  inequitably  obtained.  It  follows  then  that  if  there  has 
been  in  reality  no  diversion,  there  can  be  no  restoration,  and  that 
the  amount  of  the  restoration  must  be  made  to  depend  upon  the 
amount  of  the  diversion."  ^  But  the  amount  devoted  to  these 
equities  is  not  confined  to  the  diversion  made  in  payment  of  the 
mortgage  debt  or  in  the  interest  thereon ;  whenever  it  appears  that 
the  earnings  of  the  road  have  been  used  for  any  purpose  other  than 
the  payment  of  the  operating  expenses,  the  amount  diverted  must 
be  restored.  Thus,  where  the  company  has  used  the  earnings  of  the 
road  for  making  permanent  improvements,  or  in  providing  addi- 
tional equipments  for  the  road,  thereby  leaving  claims  for  labor  and 
supplies  used  in  the  operation  of  the  road  unpaid,  the  court  may 
direct  their  payment  out  of  the  income  of  the  receivership.^ 

In  some  of  the  States  it  is  provided  by  statute  that  the  claims  of 
employfe  and  material  men  for  labor  or  materials  furnished  in  the 
maintenance  and  operation  of  the  road  shall  have  priority  over  all 
other  creditors,  even  first  mortgagees.^    Legislation,  however,  cannot 

closure  decree  and  prayed  to  have  tKeir  certificates  payable  oat  of  the  corpus  of  the 

debts  established  as  equitable  liens  upon  moi-tgaged  property,  or  to  the  payment  of 

the  property  and  fiinds  of  the  insolvent  costs  or  allowaaces  in  the  foreclosure  suit, 

road  paramount  to  the  lien  of  the  mQrt-  or  to  the  payment  of  any  other  claims  not 

gage.     The  com-t  held  that  they  were  en-  properly ,  for     operating     expenses,    the 

titled  to  the  lien  as  prayed  ;  also  that'  it  amount  so  diverted  must  be  restored  to  the 

was  not  necessary  to  the  right  of  interven-  current  earnings  fund,  and  applied  to  the 

tion  to  participate  in  a  trust  fund  in  cusio-  payment  of  claims  properly  payable  there- 

dia  legis,  that  the  intervenor  should  first  from-.     Blair  v.  St.  Louis,  &b.  R.   Co.,  25 

establish  his  claim  at  law,  or  that  he  should  Fed.  Rep.  232;  Calhoun  v.  St.  Louis,  &c. 

have  any  lien  upon  the  fund.    Farmers'  L.  R.  Co.,  14  Fed.   Rep.  9  ;  Jones  on  Mort- 

6  T.  Co.  V.  Missouri,  &e.  E.  Co.,  21  Fed.  gage  Bonds,  etc.,  §  591. 

Kep.  264.     As  to  the  general  equity  prin-  '  See  Williamson  v.  N.  J.  Southern  K. 

ciples  of  the  text,  see  Railroad  «.  Howard,  Co.,  28  N.  i.  Eq.  377,  300.     The  Code  of 

7  Wall.  (U.  S.)  409,  4li  ;  in  re  Howard,  Mississippi  (1880,  §  1033  ;  1892,  §  839) 
9  Wall.  (U.  S.)  175  ;  Burnham  v.  Bowen,  provides  that  no  piortgageor  deed  of  trust 
111  U.  S.  776.  upon  the  income,  future  earnings,  or  roU- 

1  Fosdick  V.  Sohall,  99  U.  S.  253,  254-  ing-stock  of  a  railroad  company  shJall  be 

2  Poland  V.  Lamoille  "Valley  R.  Co. ,  52  valid  as  against  debts  contracted  in  carry- 
Vt.  144  ;  Williamson  v.  Washington  City,  ing  on  its  business.  This,  it  is  held,  does 
&o.  R.  Co.,  33  Gratt.  (U.  S.)  624.  See  not  give  a  prior  lien  to  the  holders  of  such 
also  in  re  Kelly,  5  Fed.  Rep.  846.  If  the  claims,  but  merely  prevents  those  claiming 
receiver  has  diverted  the  earnings  of  the  a  prior  lien  under  such  mortgage  from  set- 
road  to  the  payment  of  interest  on  receiver's  ting  it  up  to  defeat  such  claims.    Farmers' 
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affect  the  priority  of  an  existing  mortgage,  and  such  statutes,  there- 
fore, can  only  operate  as  to  subsequent  mortgages.^ 

In  relation  to  this  subject  the  following  propositions,  as  stated  by 
Mr.  Justice  Haulan,  ^  embody  a  summary  of  the  principles  involved. 
(1)  When  a  court  of  equity  is  >  asked  by  railroad  mortgagees  to 
appoint  a  receiver  of  railroad  property,  pending  proceedings  for  fore- 
closure, the  court  in  the  exercise  of  a  sound  judicial  discretion  may, 
as  a  condition  of  issuing  the  necessary  order,  impose  such  terms  in 
reference  to  the  payment  from  the  income  during  the  receivership, 
of  outstanding  debts  for  labor,  supplies,  equipments,  or  other  perma- 
nent improvement  of  the  mortgaged  property,  as  may,  under  the  cir- 
cumstances of  the  particular  case,  appear  to  be  reasonable.'*  (2)  As 
it  frequeiitly  happens  when  a  railroad  company  becomes  pecuni- 
arily embarrassed,  that  debts  for  labor,  supplies,  etc.,  are  permitted 
to  accunmlatfe,   in  order  that  bonded  interest  may  be  paid,  and  a 


L.  &  T.  Co.  V.  Vicksburgh,  &c.  R.  Co.,  33 
Fed.  Rep.  778.  In  this  case,  a  company 
whose  property  was  heavily  mortgaged, 
made  arrangements  to  operate  its  road  in 
connection  with  other  roads.  The  man- 
agement of  these  roads  was  under  the  same 
general  officers,  although  the  business  of 
each  was  kept  separate.  Sums  were  loaned 
by  the  corporations  controlling  the  connec- 
ting lines  to  enable  the  indebted  company 
to  pay  its  taxes,  the  wages  of  its  employes, 
and  balances  due  themselves.  It  was  held 
that  these  loans  were  debts  "  contracted  in 
carrying  on  the  business  of  the  corporation  " 
and  within  the  protection  of  the  statute. 
Farmers' L.  ^&  T.  Co.  «.  Vicksburgh,  &c. 
B.  Co.,  33  Fed.  Bep.  778.  In  Tennessee, 
it  is  provided  by  statute  that  no  i-ailroad 
company  shall  execute  any  mortgage  on  its 
property  creating  liens  superior  to  judg- 
ments against  it  for  injury  to  persons  or 
property  incuned  in  the  operation  of  tlie 
road.  This  embraces  a  contract  made  by 
the  company  with  an  injured  employe, 
whereby  he  was  to  receive  a  certain  fixed 
salary  for  five  years  for  such  work  as  he 
was  physically  able  to  do,  this  contract 
having  been  made  in  settlement  of  his 
claim  for  damages.  Prazier  v.  Ea,st  Tenn., 
&c.  R.  Co.,  88  Tenn.  138.  In  Georgia,  the 
court  will  allow  priority  only  in  favor  of 
those  laborers  or  material  men  who  have 
perfected   their    liens    according   to   the 


statute.    Jessup  v,  Atlantic^  &c.  B.  Co.,  3 
Woods, {U.  S.),  441. 

1  United  States  v.  Louisville,  &c.  R. 
Co.,  4  Dill.  (U.  S.)  601,  611,  holding  that 
Congress  has  no  authority  to  limit  the  tolls 
of  a  canal  company  whose  revenues  ai'e 
pledged  to  secure  its  bonds,  so  as  to  impair 
the  rights  of  bondholders.  See  also  Brown 
V.  London,  &e.  By.  Co.,  9  C.  B.  N.  s.  726  ; 
99  E.  C.  L.  725  ;  Coe  w.  N.  J.  Midland  E. 
Co.,  31  ST.  J.  Eq.  105,  131  ;  Jones  on 
Railway  Bonds,  (2d  ed.)  §  579. 

2  Thomas  v.  Peoria,  &c.  E'.  Co.,  36 
Fed.  Bep.  817,  818  ;  36  Am.  &  Eng.  R. 
Cas.  381. 

'  "The  mortgagee  has  his  strict  rights 
which  he  may  enforce  in  the  ordinary  way. 
If  he  asks  no  favors,  he  need  grant  none. 
But  if  he  calls  upon  a  court  of  chancery 
to  put  forth  its  extraordinary  powers,  and 
grant  him  purely  equitable  relief,  he  may 
with  propriety  be  required  to  submit  to 
the  operation  of  a  rule  which  always  ap- 
plies in  such  cases,  and  do  equity  in  order 
to  get  equity.  The  appointment  of  a  re- 
ceiver is  not  a  matter  of  strict  right.  Snch 
an  application  always  calls  for  the  exercise 
of  judicial  discretion  ;  and  the  chancellor 
should  so  mould  his  order  that  while 
favoring  one,  injustice  is  not  done  to 
another.  If  this  cannot  be  accomplished, 
the  application  should  ordinarily  be  de- 
nied."    Fosdick  V.  Schall,  99  U.  S.  253. 
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disastrous  foreclosure  postponed  or  avoided,  and'  in  this  way  the 
earnings  which  ordinarily  should  go  to  pay  the  daily  expenses  are 
kept  from  those  to  whom,  in  equity,  they  belong,  and  used  to  pay 
the  mortgage  debt,  the  presumption  is  that  every  railroad  tnortgagee 
impliedly  agrees  that  the  current  debts,  made  in  the  ordinary  course 
of  business,  shall  be  paid' from  the  current  receipts  before  he  has 
any  claim  upon  the  income.  Therefore,  "  the  inconie  out  of  which 
the  mortgagee  is  entitled  to  be  paid,  is  the  net  income  obtained 
after  deducting  from  the  gross  earnings  what  is  required  for  neces- 
sary operating  and  managing  expenses,  proper  equipment,  and  use- 
ful improvements.^  (3)  If  anything  is  taken  frbm  the  current  debt 
fund,  and  put  into  that  which  belongs  to  the  mortgage  creditors,  the 
court  may  require,  as  a  condition  of  an  order  to  take  possession 
of  the  mortgaged  property  and  hold  the  future  income  for  the  mort- 
gagees, that  "  what  is  due  from  the  earnings  to  the  current  debt 
shall  be  paid  by  the  court  from  the  future  current  receipts  before 
anything  derived  from  that  source  goes  to  the  mortgagees ;  and  this, 
notwithstanding  the  mortgage  may,  in  its  terms,  give  a  specific  lien 
on  the  income  of  the  road."  ^  (4)  If  no  order  is  made  when  a  receiver 
is  appointed  that  will,  in  terms,  save  the  rights  of  creditors  furnish- 
ing supplies,  labor,  equipments,  etc.,  yet  if  it  appears,  in  the  progress 
of  the  cause,  that  the  earnings  of  the  rdad  have  been  used  to  pay 
interest  on  the  mortgage  debt  instead  of  beiiig  applied  to  the  pay- 
ment of  employes  and  material  men,  as  in  equity  it  ought  to  have 
been  applied,  the  court  may  use  the  income  of  the  receivership  to 
discharge  obligations  which,  but  for  the  diversion  of  the  funds, 
would  have  been  paid  in  the  ordinary  course  of  business ;  this  on 
the  ground  that  "  the  officers  of  the  company  are,  in  a  sense,  trustees 
of  the  earnings  for  the  benefit  of  the  different  classes  of  creditors 

1  Fosdick  V.   Sohall,   99   \S.   S.   252 ;  phis,  &o.   R.   Co.,  Ill   U,,    S.   362.      In 

Burnham  v.  Bowen,  111  U.  S.  780  (equity  this  last  case  the  court  quotes  with  ap- 

allowed  in  favor  of  person  furnishing  fuel),  proval  the  language   of  the    opinion  in 

"  For  "until  possession  of  the  mort-  Dow  v.  Memphis,  &c.  R.  Co.,  124  U.  S. 

gaged  premises  is  actually  taken,  or  some-  654,  to  the  effect  that  "  it  is  well  settled 

tiling  equivalent  done,  the  whole  earning*  •  that  the  mortgagor  of  a  railroad,   even 

belong  to  the  company,  and  are  subject  to'  though  the  mortgage  covers  the  incpme, 

its  control."      Thomas  «.  Peoria,  &c.  R.  cannot  be  required  to  account  to  the  mort- 

Co.,  36  Fed.  Hep.  818  ;  36  Am.  &  Eng.  gagee  for  earnings  while  the  property  re- 

R.  Cas.  381  ;  Union  Trust  Co.  v.  Souther,  mains  in  his  possession,  until  a  demand 

107  0.  S.  594  ;  Miltenberger  v.  Logans-  has  been  made  on  him  therefor,  or  for  a 

port  R.  Co., ,106  U.  S.  311,  312  ;  Union  surrender  of  the  possession  under  the  pro* 

(Trust  Co.   «.   Illinois    Midland  R.   Co.,  visions  of  the' mortgage."     Galveston,  &c. 

117    U.   S.    457;    Freedman's   Sav.    Co.  R.  Co.  w.  Cowdrey,  11  Wall    (U  8)459 

y.Shepherd,  127  U.  S.  494;  Sage  D.  Mem-  483.  '  ' 
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and  the  stockholders ;  and,  if  they  give  to  one  class  of  creditors  that 
which  properly  belongs  to  another,  the  court  may,  upon  an  adjust- 
ment of  the  accounts,  so  use  the  income  which  comes  into  its  hands 
as,  if  practicable,  to  restore  the  parties  to  their  original  rights.^ 
(5)  While  ordinarily  this  power  is  confined  to  the  appropriation  of 
the  income  of  the  receivership,  and  the  proceeds  of  mortgaged  assets 
that  have  been  taken  from  the  company,  cases  may  arise  that  will 
require  the  use  of  the  proceeds  of  the  sale  of  the  mortgage  property 
in  the  same  way ;  as  when,  before  the  appointment  of  the  receiver, 
or  in  the  administration  of  the  cause,  income  applicable  to  tlie  pay- 
ment of  old  debts  for  current  expenses  is  taken  and  used  to  make 
permanent  improvements  in  the  fixed  property,  or  to  buy  additional 
equipment.^ 

Sec.  475  h.  Attachment  and  Execution.  —  An  attachment  of  funds 
belonging  to  a  railway  company,  accruing  from  its  business,  when 
made  by  a  creditor  whose  debt  is  properly  chargeable  to  the  expense 
account,  will  create  a  lien  prior  to  the  mortgage,^  ■  if  made  before 
default  lias  been  made  in  the  payment  of  the  mortgage,  or  before 
possession  has   been  taken  by  the  trustees.*    If  at  the  time '  a 


1  Finance  Co.    v.  Charleston,  &c.  E. 

Co.,  48  Fed.  Rep.  189  ;  49  Fed.  Kep.  693 ; 

Thomas  v.   Peoiia,  &o,  R.  Co.;  36  Fed. 

Rep.  816  ;  36  Am.  &  Eng.  R.  Cas.  381  ; 

.  Fosdick  V.  Schall,  99  U.  S.  253. 

"  "It  Cilnnot  be-affirmed  that  no  items 
which  aocrned  before  the  appointment  of 
a  receiver  can  be  allowed  in  any  ease. 
Many  circumstances  may  exist  which 
make  it  necessary  and  indispensable  to  the 
business  of  the  road  and  the  preservation 
of  the  property  for  the  receiver  to  pay 
pre-existing  debts  of  certain  classes  out  of 
the  earnings  of  the  receivership,  Or  even 
out  of  the  corpvs  of  the  property,  under  the 
order  of  the  court,  with  a  priority  of  lien. " 
Miltenberger  v,  Loganspoil  R.  Co.,  106 
IT.  S.  311,  312  ;  Union  Trust  Co.  v.  111. 
Midland  R.  Co.,  117  U.  S.  457.  Thus,  in 
the  case  of  Thomas  v.  Peoria,  &o.  R.  Co., 
36  Fed.  Rep.  808,  it  was  held  that  a  claim 
for  the  rent  of  cars  may  be  charged  upon 
the  earnings  of  the  receivership,  or  if  they 
are  inadequate,  upon  the  proceeds  of  the 
mortgaged  property.  Mr.  Jones,  in  his 
admirable  work  (Mortgage  Bonds,  §  607) 
observes :  "  It  is  only  the  income  of  the 
property  while  it  is  under  the  administra- 


tion of  the  court  that  is  subject  to  the  order 
of  the  court  for  the  payment  of  unsecured 
claims  which  the  court  may  deem  entitled 
to  an  equitable  priority."  But  this  is  said 
in  stating  the  general  principle  ;  further  on 
in  the  same  section  the  author  states  that 
"  cases  may  arise  that  will  require  the  use 
of  the  proceeds  of  the  sale  of  the  mortgaged 
property  in  the  same  way  as  when,  be- 
fore the  appointment  of  the  receiver  or  in 
the  administration  of  the  cause,  income 
applicable  to  the  payment  of  old  debts  for 
current  expenses  is  taken  and  used  to 
make  permanent  improvements  in  the  fixed 
property,  or  to  buy  additional  equipment." 
St.  Louis,  &e.  R.  Co.  v.  Cleveland,  &o.  R. 
Co.,  125  U.  S.  658. 

»  Clay  V.  East  Tenn.,  &c.  E.  Co.,  6 
Heisk.  (Tenn.)  421. 

*  A  levy  made  by  a  creditor  after  a  suit 
for  the  foi'eclosure  of  prior  mortgages  has 
been  instituted,  does  not  entitle  him  to  a 
preference.  Coe  v.  Columbus,  &c.  R.  Co., 
10  Ohio  St.  372.  See  also  Nichols  ». 
Mase,  94  U.  S.  160.  And  see  American 
Bridge  Co.  v.  Heidelbaoh,  94  U.  S.  798, 
where  it  was  held  that  the  lien  of  the 
mortgage  upon  the  income  from  the  earn- 
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receiver  is  appointed  at  the  suit  of  trust  creditors  to  take  posses- 
sion of  a  railroad  and  carry  it  on,  there  are  a  number  of  executions 
against  the  company  in  the  hands  of  the  sheriff,  and  there  are  funds 
derived  from  income,  and  balances  due  from  employes,  in  the  hands 
of  or  due  to  the  company,  the  execution  creditors  are  entitled  to 
have  these  funds  and  balances  9,pplied  to  the  satisfaction  of  their 
debts  in  preference  to  the  trust  creditors.  If  these  fjinds  or  balances 
have  been  applied  under  the  order  of  the  court  to  other  debts,  they 
will  be  replaced  out  of  the  revenues  received  by  the  receiver  since 
his  appointment.^ 

Skc.  476.  Sale  of  the  Road  :  Rights  and  Liabilities  of  Purchaser.  — 
Where  the  mortgage  provides  for  a  sale  of  the  road  and  property 
upon  a  default  in  the  payment  of  principal  or  interest,  but  jone  sale 
is  contemplated,  and  the  entire ,  property  may  be  sold  upon  default 
in  the  payment  of  interest,  although  no  part  of  the  principal  debt 
is  due,  when  the  road  cannot  be  sold  in  parts,  without  injury  to  the 
whole ;  ^  and  it  seems  that  this   is  the  rule   as  well   where  the 


ings  of  the  road  at  tlie  time  of  the  filing 
of  a  bill  to  foreclose  it,  and  before  posses- 
sion was  taken  under  the  mortgage,  must 
be  postponed  to  the  lieu  acquired  by  an 
execution  creditor  under  a  bill  brought  by 
him  to  subject  such  moneys  to  the  payment 
of  his  judgment. 

1  Gibert  v.  Washington,  &o.  K.  Co.,  33 
Gratt.  ( Va.)  465  ;  Peto  v.  Welland  By.  Co., 
9  Grant  Ch.  (U.  C.)  45.5. 

2  Wamer  v.  Atlanta,  &a.  E.  Co.,  2 
Woods  (U.  S.),  447;  McFadden  v.  May's 
Landing  E.  Co.,  49  N.  J.  Eq.  176  ;  Bound 
V.  South  Carolina  E.  Co.,  50  Fed.  Kep. 
853,  856.  Where  most  of  the  lien  holders 
urge  a  sale  of  the  property,  and  it  appears 
that  in  spite  of  the  exercise  of  ability  and 
economy  by  the  receiver  for  three  years 
the  net  earnings  do  not  amount  to  enough 
to  pay  the  interest  on  the  mortgage  bonds, 
a  sale  will  be  ordered,  although  it  is 
strongly  opposed  by  one  class  of  bond- 
holders. "  Where  there  are  two  classes  of 
creditors  before  the  court,"  it  was  said, 
"  one  of  which  is  safe  at  all  eyente,  and. 
the  safety  of  the  other  is  doubtful,  the 
latter  class  are  entitled  to  the  considera- 
tion and  care  of  the  court."  Bound  v. 
South  Carolina  E.  Co.,  50  Fed.  Rep.  856. 
See  also  Pennsylvania  E.  Co.  v.  Allegheny 
Valley  R.  Co.,  48  Fed.  Eep.  139  5  Bound 


V.  South  Carolina  E.  Co.,  46  Fed.  Eep, 
.315.  A  mortgage  executed  by  a  railway 
company  to  secure  its  bonds  provided  that, . 
in  case  of  default  for  six  months  in  the 
payment  of  the  interest  upon  either  of 
them,  the  entire  amount  of  the  debt  se- 
cured "shall  forthwith  become  due  and 
payable,"  and  that  the  lien  of  the  mortgage 
might  be  at  once  enforced.  The  bonds 
themselves  declared  that  "  in  case  of  the 
non-payment  of  any  half-yearly  instalment 
of  interest  which  shall  haye  become  due 
and  been  demanded,  and.  such  default 
shall  have  continued  six  months  after  de- 
mand," the  principal  of  the  bond  should 
become  due  with  the  effect  provided  in  the 
mortgagfe.  It  was  held  that,  the  mortgage 
being  a  mere  security,  the  terms  of  the, 
bonds  must  control  in  determining  when 
the  principal  was  payable.  Indiana,  &c. 
R.  Co.  w.  Sprague,  103.  U.  S.  756.  In  a 
Georgia  case,  a  mortgage  of  the  property 
of  a  railroad  company  to  secure  the  holders 
of  its  bonds,  and  the  guarantor  of  their 
payment,  provided,  that,  upon  default  in 
the  payment  of  the  interest  or  principal  of 
any  bond  when  due,  the  trustees  might 
take  possession  of  the  road  and  work  it  for 
the  benefit  of  the  bondholders",  and  that 
they  might,  at  their  option,  in  the"  case  of 
default  in  payment,  ^fter  sixty  days'  no- 
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trustees  exercise  the  power  of  sale  under  the  mortgage,  as  where 
they  seek  the  intervention  of  a  court  of  equity  under  foreclosure 

nanted  and  agreed  by  all  the  parties  there- 
to that,  in  case  of  a  foreclosure  sale  of  the 
mortgaged  property  under  a  decree,  the 
trustee  named  in  the  mortgage  should,  on 
the  written  request  of  the  holders  of  a  ma- 
jority of  the  then  outstanding  bonds  there- 
by secured,  purchase  the  property  at  such 
sale  for  the  use  and  benefit  of  the  holders 
of  such  bonds,  and  that  -the  right  and 
title  thereto  should  vest  in  him,  no  liolder 
to  have  any  claim  to  the  proceeds  except 
liis  pro  rata  share  thereof,  as  represented 
in  a  new  company  or  corporation  to  be 
formed  for  their  use  and  benefit ;  and  that 
the  tnistee  might  take  such  lawful  meas- 
ures to  organize  a  new  company  for  their 
benefit  upon  snch  terms,  conditions,  and 
limitations  as  the  holders  of  a  majority  of 
the  bonds  should  in  writing  request- or 
direct,  and  he  should  thereupon  reconvey 
the  premises  so  purchased  to  such  new 
company.  On  default  of  payment,  a  suit 
was  brought  by  the  trustee  against  the 
mortgagor  and  subsequent  mortgagees, 
praying  for  a  foreclosure  of  the  first  mort- 
gage and  for  general  relief.  It  was  held  : 
(1)  That  such  an  agreement  enures  equally 
to  the  benefit  of  such  bondholders,  and 
that  each  holds  his  interest  subject  to  the 
controlling  power  given  to  the  majority  of 
"them.  (2)  That  the  ti-ustee,  the  cp,stui, 
and  the  trust  Itself,  being  before  the  court, 
and  it  appearing  that  the  holders  of  a  ma- 
jority of  the  bonds  had  in  writing  requested , 
and  directed  the  trustee,  if  he  became  the 
purchaser  of  the  property,  to  convey  it  to 
a  new  corporation,  the  court  might  author- 
ize and  direct  him  to  bid  at  the  sale  at  least 
the  amount  of  the  principal  and  interest 
of  the  first-mortgage  bonds,  and  might 
provide  for  a  complete  execution  of  the 
trust.  (3)  That  though  the  specific  relief 
sought  was  a  strict  foreclosure,  a  decree  for 
a  sale  of  the  property,  and  for  the  enforce- 
ment of  the  agreement  contained  in  the 
deed,  was,  under  the  prayer  for  general 
relief,  appropriate.  (4)  That  it  was  not 
error  for  the  court  to  require  that  if  a  per- 
son other  than  the  trustee  became  the  pur- 
chaser at  the  sale,  he  should  pay  at  once 
in  cash  a  part  of  his  bid  as  earnest  money. 
(5)  That  where  some  of  the  first-mortgage 


tice  to  the  mortgagor,  sell  its  property, 
having  previously  advertised  said  sale  for 
sixty  days,  the  proceeds  to  be  applied  to 
the  payment  of  the  bonds.  It  was  held 
that  the  trustees,  m  case  of  default  inpay- 
ment of  the  interest,  might  enter  and  sub- 
sequently sell,  after  a  compliance  with  the 
requisite  conditions  ;  and  that  they  must 
advertise  the  sale  for  sixty  days  after  the 
sixty  days  required  for  notice  had  expired. 
Macon,  &e.  R.  Co.  v.  Georgia  E.  Co.,  63 
Ga.  103.  Bondholders  claiming  the  right 
to  avoid  a  purchase  fairly  made  by  the 
president  of  au  insolvent  railroad  corpora- 
tion at  the  foreclosure  sale  of  its  property, 
or  to  treat  such  purchaser  as  a  trustee  for 
them,  they  haviug  had,  at  the  time  of  the 
sale,  full  kuo^vledge  of  all  the  facts,  and 
having  then  had  the  opportunity  of  taking 
the  property  oB'  the  hands  of  the  pur- 
chasei-,  and  having  remained  quiescent 
while  such  purchaser  expended  money  of 
his  own  to  make  the  property  valuable, 
and  the  property  having  become  enhanced 
in  value  by  subsequent  events,  such  as  the 
general  rise  of  railroad  property  and  the 
establishment  of  other  roads,  are  entitled 
to  no  relief  in  a  court  of  equity.  Credit 
Co.  r.  Ark.  Central  E.  Co.,  1.5  Fed.  Eep. 
46.  In  another  case  before  the  same 
court,  a  railroad  bondholder  brought  a  suit 
in  equity  against  a  railroad  corporation 
for  an  injunction  and  an  accounting.  He 
made  the  mortgage  trustee  a  co-defendant, 
on  the  ground  that  he  had  neglected  to 
bring  the  suit  when  requested.  No  ser- 
vice was  had  on  the  trustee,  nor  did  he 
appear.  It  was  held  that,  without  service 
on,  or  an  appearance  by  him,  the  suit 
could  not  be  maintained.  Morgan  v. 
Kansas  Pacific  E.  Co.,  15  Fed.  Rep.  55. 
Provisions  in  a  railroad  mortgage,  that,  in 
case  the  trustee  should  sell  the  mortgaged 
property  upon  default  of  payment,  the 
mortgaged  bonds  should  be  received,  at  a 
rate  to  be  fixed  in  a  certain  manner,  as 
part  of  the  purchase-price,  do  not  bind 
the  court,  if  foreclosure  proceedings  are 
instituted,  and  a  sale  is  made  under  its 
direction.  Farmers'  L.  &  T.  Co.  «.  Green 
Bay,  &c.  R.  Co.,  10  Biss.  (U.  S.)  203.  In 
the  mortgage  of  a  railroad,  it  was  cove- 
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proceedings.^  But  if  the  mortgage  does  not  provide  that,  upon 
default  in  the  payment  of  interest,  the  principal  debt  shall  become 
due,  and  the  property  can  without  injury  be  divided,  then  no  mores, 
of  it  should  be  sold  than  is  necessary  to  pay  the  interest  matured ; 
and  a  court  of  equity  will  so  decree,  or  in  a  proper  case  it  will, 
upon  application  of  the  company,  direct  that  the  property  be  leased 
for  such  a  period  as  will  secure  the  payment  of  the  sum  due  and 
tlie  interest  accruing.^  In  some  of  the  States^  provision  is  made 
by  statute  for  such  contingencies,  bu|;  in  most  of  them  the  matter  is 
left  to  the  provisions  of  the  mortgage  and  the  discretion  of  the  trus- 
tees and  courts  of  equity.  When  a  decree  is  obtained  in  foreclosure 
proceedings,  the  sale  shduld  be  made  by  a  proper  legal  officer  ;  but 
the  trustees  are  invested  with  the  power  to  determine  the  question 
whether  they  will  sell  the  road  and  property  under  the  decree,  as  well 
as  the  time  of  making  the  sale,, and  they  will  not  be  compelled  to 
make  such  sale  by  mandamm  or  other  process.* 

The  court  may,  where  the  property  is  insufficient  to  meet  the 
mortgage  indebtedness,  under  certain  circumstances,  order  it  sold  by 
the  receiver  pending  the  foreclosure  proceedings.  Thus  the  indebt- 
edness of  the  company,  being  more  than  double  its  assets,  there  being 
no  income  to  meet  the  expense  of  the  necessary  repairs,  its  property 

bondholders  were  permitted  to  intervene  as  "$750,000,  not  'being  requested  so  to  dp  by 

parties  to  prosecute,  for  the  protection  of  a    majority    of   bondholders.     In    a  suit 

their  several  interests,  an  appeal  from  the  brought  by  A.  to  recover  the  amount  of 

decree  for  a  sale  of  the  property,  and  the  ,liis  bonds,  it  was  held  that  the  trustee  had 

appeal  not  having  been  made  a  supersedeas,  the  right,  and  it  was  his  duty,  to  make  the 

the  decree  was  executed,  they  cannot  oh-  purchase  ;  and  the  order  having  fixed  only 

ject  to  orders  made  prior  to  the  decree,  a  minimum  bid  at  which  he  should  allow 

nor  assign  for  error  any  part  of  it  which  is  othei-s  to  purchase,  he  had  the  right  to 

not  injurious  to  their  interests.     Sage  v.  bid  more.     James  v.  Cowing,  82   N.  Y. 

Central  R.  Co.,  99  U.  S.  334.    A  trustee  449. 

for  railroad  bondholders  was  empowered  i  "Wilmer  v.   Atlanta,  &c.  R.  Co.,   2 

by  the  mortgage  to  foreclose  upon  default,  Woods-  (U.  S. ),  447. 

at  the  request  of  holders  of  the  bonds  to  a  =  Bardstown,  &c.  R.  Co.  v.  Metcalf,  i 

certain  amount,  and  to  bid  in  the  property  Met:  (Ky.)  199. 

at  the  request  of  a  majority  of  the  bond-  8  Indiana,  Kansas,  Kentucky,  and  New 

holders,  and  to  take  measures  to  organize  York,  and  others. 

a  new  company,  upon  the  terms  directed  4  Farmers'  L.  &  T.  Co.  v.  Central  R, 

by  such  majority,  and  to  convey  the  prop-  Co.,  4  Dill.  (U.  S.)  533.     A  bondholder 

erty  to  such  company.     Foreclosure  was  of  a  railroad,  who  has  approved  a  plan  of 

properly  begun,   and  before  sale    A.,    a  reorganization,  with  full  knowledge  thereof 

bondholder,  prayed  for  a  stay.     An  order  before  and  afterwards,  has  no  standing  in 

was  entered,  to  which  A.  assented,  direct-  equity  to  repudiate  the  plan,  and  to  "have 

ing  the  trustee  to  bid  up  to  $450,000,  the  proceedings  under  it  annulled,  no  fraud 

''  for  the  benefit  of  all  the  bondholders."  or  Imposition  on  him  teing  shown.     Mat- 

The   trustee    bid   in    the    property    for  thews  v.  Murohison,  15  Fed.  Rep.  691. 
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feeing  of  such  a  cliaracter  as  materially  to  deteriorate  in  value  pending 
a  protracted  litigation ;  and  it  being  clearly  for  the  interest  of  all 
concerned  in  the  property  that  it  should  be  sold  as  early  as  poissi- 
bie,  and  almost  all  the  first-mortgage  bondholders  represented  by  the 
trustees  asking  for  the  sale,— the  road  and  its  franchises  were 
ordered  to  be  sold  by  the  receiver,  pending  proceedings  for  fore- 
closure by  trustees  for  the  first-mortgage  bondholders,  v^hich  dis- 
putes about  the  extent  and  validity  of  the  mortgage  lien  threatened 
greatly  to  delay.^ 

Unless  the  statute  so  provides,  a  sale  of  the  property  and  fran- 
chises of  a  railway  company,  under  «  mortgage,  does  not  destroy  the 
corporate  existence  of  the  corporation  or  convey  to  the  purchaser 
debts  due  to  the  company,^  or  make  him  liable  either'  upon  the  con- 
tracts or  for  the  torts  of  the  corporation,^  unless  this  liability  is  im- 
posed upon  the  purchaser  as  a  condition  precedent  to  its  right  to 
operate  the  road  under  a  special  charter.*  The  court  may,  however, 
and  often  does,  in  ordering  or  confirming  the  sale,  make  provision 
for  the  payment  by  the  purchaser  of  debts  due  by  the  company, 
and  for  the  disposition  of  the  company's  contracts ;  °  and  where  a 
purchaser  accepts  the  property  under  such  a  decree  of  confirma- 
tion, he  is  estopped  afterwards  to  object  to  any  of  its  provisions.® 

If  upon  a  sale  of  the  property  there  is  a  surplus  after  satisfy- 
ing the  mortgage,  it  must  be   applied  in  discharging  subseq[uent 

1  Middleton  v.  N.  J.  West  Line  R.  Co.,  *  St.  Louis,  &e.  R.  Co.  v.  Miller,  43 

26  N.  J.  Eq.  269,  111.  199. 

'^  Wright  V.  Milwaukee,  &c.  R.  Co.,  25         '  In  the  case  of  Olcott  v.  Headriek,  141 

Wis.  46.  U.  S.  543,  the  decree  of  sale  provided  that 

8  Secomhe  v.  Milwaukee,  &c.  R.  Co.,  2  all  claims,  demands,  etc.,  accruing  during 
Dill.  (U.  S. )  469 ;  Hopkins  v.  St.  Paul,  the  receivership  should  be  paid  by  the  _ 
&c.  E.  Co.,  2  id.  396  ;  Metz  v.  Buffalo,  &c.  purchaser,  but  that  all  claims  should  be 
R.  Co.,  58  N.  Y.  61  ;  Wellsborough,  &c.  barred  unless  presented  within  six  mouths 
Plank  R.  Co.  v.  Griffin,  47  Penn.  St.  417.  after  the  confirmation  of  the  sale.  The 
The  decree  confirming  the  sale  gave  the  decree  confirming  the  sale  omitted  any 
purchaser  the  right  to  abandon  and  dis-  provision  as  to  the  presentation  of  such 
claim  any  lease  made  by  the  old  company,  claims,  and  no  objection  was  made  to  it  by 
Soon  after  entering  into  possession  of  the  the  purchasers  on  account  of  such  omission, 
road,  he  gave  notice  to  a  lessee  of  running  It  was  held  that  persons  having  sUch  claims 
powers  over  the  road  that  he  disclaimed  were  entitled  to  present  them  after  the  ex- 
the  lease  and  forbade  the  further  use  of  the  piration  of  the  six  months  ;  since  the  pro- 
road  by  the  lessee  after  thirty  days.  It  ceeds  of  the  sale  were  substantially  a  fund 
was  held  that  his  acceptance  of  the' rental  in  the  hands  of  the  court,  it  was  within  its 
for  these  thirty  days  did  not  operate  as  a  discretion  to  abrogate  the  six  months' limi- 
waiver  of  his  right  to  repudiate  the  lease,  tation. 

Farmers'  L.  &  T.  Co,  v.  Chicago,  &o.  R.  »  Fanners'  L.   &  T,  Co.  v.  Central  R. 

Co.,  44  Fed.  Rep.  653.  Co. ,  17  Fed.  Rep.  758  ;  Brown  v.  Wabash, 

&c,  R.  Co.,  96  111.  297. 
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liens  according  to  the  order  of  their  priority,  or  if  there  are  no 
such  liens,  to  the  corporation ;  ^  and  the  stockholders,  according 
to  the  case  last  cited,  are  not -entitled  to  have  any  part  of  such 
surplus  distributed  to  them.  Upon  the  sale  of  a  railroad  and  its 
franchises,  the  purchaser  takes  the  same  right  to  operate  the  road 
which  the  corporation  had ;  ^  but  as  the  policy  of  the  larW  requires 
that  these  franchises  should  be  exercised  by  a  corporation,  it  would 
doubtless  be  necessary,  where  the  purchase  is  made  by  an  individ- 
ual, that  a  new  corporation  should  be  formed,'  and  in  many  of  the 
States  provision  is  made  by  statute  for  this  emergency.  The  Texas 
court  holds,  however,  that  as  the  purchasers  succeed  to  all  the  rights, 
powers,  privileges,  and  functions  of  the  corporation,  they  may  con- 
tinue business,  if  they  -choose  to  do  so,  under  its  name,  without 
notice  even,  and  in  its  dealings  with  strangers  it  is  under  no  obliga- 
tions to  show  by  what  authority  it  claims  succession.^  The  purchaser 
does  not  continue  the  old  corporation,  and  in  tlie  absence  of  any 
statutory  provision  relative  thereto,  the  purchase  does  not  invest  him 
with  corporate  capacity,  or  pass  to  him  the  franchise  to  be  a  corpo- 
ration.* But  in  such  cases  a  new  corporation  may  be  formed  where 
general  statutes  exist  authorising  their  formation,  or  in  the  absence 
of  such  statutes  a  special  charter  for  that  purpose  must  be  obtained. 
As  has  been  before  stated,  the  new  corporation  does  not  become 
liable  for  the  debts,  acts,  or  defaults  of  the  old  corporation,  even 
though  the  mortgage  or  the  statute  provides  that  the  stockholders  of 
the  old  corporation  may,  upon  certain  conditions,  become  stock- 
holders in  the  new  one.^    But  it  may  become  so  by  a  special  agree- 

1  -Eailtoad  Co.  v.  Howard,  7  Wall.  (U.  Cushman  v.  Bonfield,  36  III.  App.  436.   See 

8-)  392.  also  Carey  v.  Honston,  &c.  E.  Co.,  45  Fed. 

^  The  sale  under  foreclosure  does  not  Rep.  438.   In  Moyer  v.  Ft.  Wayne,  &c.  R. 

operate  as  an  abandonment  of  the  rights  Co.,  132  Ind.  88 ;  31  N.  E.  Rep.  567,  it 

acquired  by  the  old  company  in  land  em-  appeared  that  M.  agreed  to  erect  a  station 

braced  within  its  right  of  way,  and  the  for  two  railway  companies,  each  of  which 

purchaser  succeeds   to    all    such    rights,  was  to  pay  a  part  of  the  cost,  he  himself 

Harshbarger  v.  Midland  R.  Co.,  131  Ind.  agreeing  to  pay  a  third  part.    He  built  the 

180  ;  27  N.  E.  Rep.  352.  station  as  agreed,  but  one  of  the  companies 

'  Acres  v.  Mayne,  59  Tex.  623.  failed  to  pay  its  part.     The  road  of  this 

*  Atkinson  v.  Marietta^  &c.  R.  Co.,  15  company  was  soon  after  sold  under  amort- 
Ohio  St.  21 ;  Dow  V.  Beidelraan,  49  Ark.  gage,  and  purchased  by  two  bondholders 
325,  455 ;  Bruffett  «.  Gt.  Western  E.  Co.,  who  organized  a  new  eompaaiy  to  operate 
25  111.  353.  But  it  passes  to  him  the  it.  The  new  company  used  the  station,  and 
franchise  of  eminent  domain.  Uwrenoe  v.  M.  thereupon  brought  his  action  to  neoover 
Morgan's  Steamship  Co.,  39  La.  An.  427.  fhe  amount  due  by  the  old  company.     It 

6  Sulliyan  v.  Portland,  &c.  E.  Co.,  94  was  held,  on  the  principle  of  the  text,  that 

U.  S.  806 ;  Dester  v.  Eoss,  85  Mich.  370 ;  his  action  could  not  be  maintained. 
Smith  1'.  Chicago,  &c.  R.  Co.,  18  Wis.  17  ; 
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ment  on  its  part  to  assume  such  liabilities,^  and  it  does  become 
liable  for  a  failure  to  discharge  the  public  duties  incumbent  upon 
the  old  company,  including  the  repair  of  bridges  forming  part  of  the 
highway  over  its  road.^  So  also  the  decree  confirming  the  sale  may' 
impose  upon  it  liability  for  certain  claims  against  the  old  company.^ 
The  duties  and  liabilities  of  the  purchaser  are  often  fixed  by  the 
decree  confirming  the  sale.*  The  stockholders  of  the  old  corpora- 
tion may  become  stockholders  in  the  new  one,  either  by  the  provisions 
of  the'  statute,  the  mortgage,  or  by  the  agreement  of  the  purchasers. 
But  where  this  right  is  subject  to  a  condition,  the  condition  must 


1  Rutten  V.  Union  Pacific,  E.  Co.,  17 
Fed.  Rep.  480.  Following  the  decisions  of 
the  Supreme  Court  of  Vermont,  it  was  held 
hy  the  United  States  Circuit  Court  that 
the  mortgage  executed  by  the  Vermont  & 
Canada  R.  Co.  to  secure  the  payment  of 
the  bonds  issued  by  this  road,  and  the 
VeiTnont  Central,  under  the  name  of  the 
Consolidated  R.  Co.  of  Vermont,  was  a 
mortgage  of  a  rent  charge,  the ,  V.  &  C. 
having  the  right  to  a  fixed  annual  rent 
from  the  Central ;  that  the  V.  &  C,  as  it 
had  the  right  to  deal  with  the  rent,  could 
change  the  security  by  the  issue  of  bonds  ; 
and  that,  there  being  apparently  nothing 
in  the  transaction  injurious  to  the  interests 
of  stockholders,  the  delivery  of  the  bonds 
to  them  would  not  be  restrained.  Hazard 
V.  Vt.  &  Canada  R.  Co.,  17  Fed.  Rep.  753. 
In  a  Massachusetts  case,  the  Boston,  Hart- 
ford, &  Erie  R.  Co.  executed  a  mortgage 
to  secure  its  bonds  for  $1,000  each,  with 
interest.  The  mortgage  provided  for  fore- 
closure, and  for  the  organization,  after 
foreclosure,  of  a  new  corporation  with  a 
capital  stock  equal  to  the  outstanding 
mortgage  debt,  the  corporators  to  be  the 
holders  of  the  mortgage  bonds,  and  to  re- 
ceive the  stock  of  the  new  corporation  in 
exchange  for  the  surrender  of  their  bonds 
at  the  rate  of  ten  shares  for  each  bond. 
Before  foreclosure  the  Erie  E.  Co.,  for  the 
purpose  of  developing  business,  guaranteed 
the  .payment  of  the  interest  upon  a  portion 
of  these  bonds,  and  also  purchased  some  of 
the  bonds  at  a  discount,  and  resold  them 
with  its  guaranty  of  interest  indorsed  upon 
them.  In  consideration  of  the  guaranty, 
the  B.,  H.,  &  E.  Co.  agreed  with  the  E. 
Co,  that  payments  of  interest  thus  made 
should  constitute  a  lien  on  the  property 


covered  by  the  mortgage.  It  was  held  that 
the  holders  of  these  interest  warrants  were 
not  entitled  to  demand  stock  of  the  new 
company  in  exchange  for  them.  Child  v. 
New  York,  &c.  E.  Co.,  129  Mass.  170. 
See  Dester  r.  Ross,  85  Mich.  870,  in  which 
a  reorganization  was  allowed  after  a  confir- 
mation of  the  receiver's  sale.  The  pur- 
chaser at  the  foreclosure  sale  may  be  a 
foreign  corporation,  Boston,  C.  &  M.  R.  Co. 
V.  Boston  &  L.  R.  Co.,  65  N.  H.  393. 

2  New  York,  &c.  R.  Co.  v.  State,  53  N. 
J.  L.  244. 

*  In  Campbell  K.Pittsburgh,  &e.  R.  Co.. 
137  Penn.  St.  574;  27  W.  N.  Cas.-79,  the 
decree  provided  that  the  purchaser  should 
take  "  subject  to  all  unpaid  purchase  money 
for  any  of  the  lands  or  right  of  way  herein 
referred  to,  as  well  as  to  all  unpaid  claims 
of  land-owners  for  damages  for  property 
taken  or  injured  in  the  construction  of  the 
road."  It  was  held  that  this  did  not  render 
the  purchaser  liable  on  a  judgment  ren- 
dered against  the  old  company,  prior  to 
the  sale  for  a  trespass  upon  plain  tifTs  land 
and  constructing  the  road  there  without 
leave.  Where  the  receiver,  by  a  change  in 
the  line  of  the  road  created  a  nuisance, 
which  the  purchaser  after  notice  (to  his 
engineer)  allows  to  continue,  the  purchaser 
must  respond  in  damages  for  the  injury 
caused  thereby  to  the  owner  of  adjacent 
land.  George  v.  Waba-sh,  &c.  E.  Co.,  40 
Mo.  App.  433.  The  purchaser  is  bound  to 
operate  the  road  through  a  town  which 
had  aided  in  the  construction  of  the  road, 
and  cannot  escape  this  duty  by  leasing  that 
part  of  the  line.  State  v.  Central  Iowa  E. 
Co.,  71  Iowa,  410. 

*  See  Central  Trust  Co.  v.  Wabash,  &c. 
E.  Co.,  30  Fed.  Rep.  882. 
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be  strictly  complied  with  by  the  stockholder.  Thus,  in  an  action  by 
the  plaintiff  against  the  W.  railway,  company  and  a  certain  com- 
mittee, to  recover  damages  at  law,  the  complaint  alleged^ in  sub- 
stance that  at  a  foreclosure  sale  of  the  railroad  and  franchises  of  the 
T.  railroad  com'pany  a  committee  of  the  holders  of  the  bonds  se- 
cured by  the  mortgage  became  the  purchaser ;  that  certain  stock- 
holders, who  had  questioned  the  validity  of  the  sale,  were  accorded 
by  the  purchasers  the  right  to  take  stock  in  the  new  company  to  be 
organized,  on  condition  that  the  option  so  to  do  be  made  within 
thirty  days ;  that  the  W.  company  was  accordingly  organized,  issued 
stock,  and  was  operating  the  road;  that  T.  had  no  notice  hor  knowl- 
edge of  the  agreement  until  after  thirty  days  had  expired ;  that, 
when  notified,  he  tendered  performance,  and  demanded  his  share  of 
the  new  stock,  which  was  refused.  It  was  held  that  the  complaint 
did  not  set  forth  a  cause  of  action.  If  the  foreclosure  sale  was 
valid,  all  T.'s  legal  rights  were  cut  off;  if  invalid,  his  right  to  attack 
it  was  not  affected  by  the  agreement,  unless  he  elected  to  ratify  it, 
in  which  case  he  could  not  vary  its  terms.^  But  where  the  statute 
or  contract  provides  that  thirty  days'  notice  shall  be  given  of  the 
assessment,  a  stockholder  does  not  lose  his  right  by  a  failure  to  pay 
within  the  time,  where  he  had  no  notice  of  the  assessment,  and  notice 
thereof  was  only  given  by  publication,  which  was  not  brought  home 
to  him.2 

1  Thornton  v.  "Wabash,  &c.  E.  Co.,  81  issued,  "  payable  in  thirty  years,  with,  in- 
N.  Y.  462.  terest  at  seven   per  centi   payable  balf- 

2  Vatable  v.  New  York,  &o.  R.  Co;,  11  yearly,"  and  the  interest  was  to  be  paid  if 
Abb.  (N.  Y.)  N.  C.  133.  In  this  case  a  the  company  should  "  be  able  to  pay  it  by 
judgment,  foreclosing  a  mortgage  given  to  its  income,  after  paj^ing  claims  prior 
secure  railroad  bonds,  provided  for  a  reor-  thereto,  within  the  year,"  and  the  annual 
ganization,  under  which  stockholders  were  interest  should  not  be  allowed  to  accumu- 
entitled  to  exchange  their  stock  for  stock  late.  A  committee  to  arrange  the  details 
of  the  new  company,  upon  making  a  of  the  plan  was  appointed.  It  was  held 
specified  payment.  The  power  to  fix  the  that  tte  committee  had  authority  to  con- 
time  within  which  such  exchange  might  be  sent  that  the  bonds  should  "be  made  pay- 
made  was  conferred  upon  the  parties  to  the  able  at  the  option  of  the  company,  on  or 
"  plan  and  arrangement."  No  time,  how-  before  the  expiration  of  thirty  years  from 
ever,  was  fixed.  It  was  held  that  a  stock-  the  date  of  their  issue  ;  also,  that  the  re- 
holder  was  entitled  to  an  exchange  without  ceiver  would  not  be  ordered  to  pay  the  in- 
regard  to  the  date  of  his  offer.  In  a  New  terest  on  the  bonds  while  the  floating  debt 
Jersey  case,  after  the  appointment  of  a  of'the  company  remained  unpaid.  Lehigh 
receiver  of  an  insolvent  corporation,  and  Coal  &  Nav.  Co.  v.  Central  E.  Co.,  34  N. 
proceedings  in  foreclosure,  an  agreement  J.  Eq.  88.  In  a  Texas  case,  the  purchasers 
was  entered  into  among  the  secured  and  of  a  railroad  at  an  execution  sale  issued 
general  creditors  of  the  corporation,  a  circular  letter  offering  the  old  stockhold- 
whereby  certain  income  bonds  were  to  be  ers  the  privilege  of  participating  in  the 
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Sec.  476  a.  Heorganization.  —  In  the  absence  of  any  statute  to  the 
contrary,  the  foreclosure  of  a  railroad  mortgage  cuts  off  all  the  rights 
and  interests  of  the  mortgagor,  the  railroad  corporation,  in  the  mort- 
gaged property,  and  nothing  is  left  for  the  general  creditors  and  stock- 
holders save  the  interests  in  the  surplus  after  satisfying  the  mortgage. 
Therefore  where  the  property  and  franchises  of  a  railroad  corporation 
are  purchased  on  foteclosure  sale  in  pursuance  of  a  jjlan  for  the  re- 
adjustment of  the  respective  interests  of  the  mortgage  creditors  and 
stockholders,  as  authorized  and  provided  for  by  the  statute  designed  to 
facilitate  the  reorganization  of  railroads  sold  under  mortgage,  the 
foreclosure  becomes  absolute  against  the  corporation,  and  all  its  rights 
and  tlie  proprietary  interests  of  the  stockholders  are  as  absolutely 
barred  and  cut  off  as  if  the  purchasers  had  purchased  for  theinselves.^ 
'Under  such  a  statute  in  New  York,  a  stockholder  in  the  old  com- 
pany can  only  become  a  stockholder  in  the  new  by  complying  with 
the  terms  of  the  plan  of  reorganization,  and  where  notice  is  published 
to  the  effect  that  certain  payments  must  be  made  by  stockholders 
wishing  to  join  the  new  corporation,  if  they  fail  to  make  such  pay- 
ments, within  the  time  limited,  they  cannot  afterwards  claim  the  right 
to  come  in  on  the  ground  that  they  had  no  notice.^  A  plan  for  the 
reorganization  of  an  insolvent  railroad  company  which,  among  other 
things,  provides  that  the  holders  of  the  unsecured  indebtedness  shall 
receive  second  preferred  income  bonds  of  the  new  company  at  par  to 
the  full  amount  of  their  respective  debts  and  interest,  and  also  pro- 
vides that  the  Stockholders  of  the  old  company  shall  receive  stock  of 

purchase  on  payment,  within  a  fixed  time,  i  Vatable  v.  New  York,  &c.  R.  Co.,  96 

of  ten  per  cent  on  their  full-paid  stock,  N.  Y.  49. 

and  a  statute  subsequently  passed  released  *  Vatable  «,  New  York,  &c.  E.  Co.,  96 
the  road  from  forfeiture  on  condition  that  N.  Y.  49.  On  the  sale  of  the  mortgaged 
the  original  stockholders  were  restored  to  property  it  was  bought  in  by  the  trustee 
all  their  rights  to  which  they  were  entitled  under  a  provision  in  the  sale  allowing  such 
I)rior  to  the  sale,  provided  they  paid  ten  a  purchase,  and  providing  that  on  the  pay- 
per  cent  upon  their  stock  before  a  certain  ment  by  any  bondholder  of  his  proportion- 
time.;  and  later,  by  a  resolution  of  the  ate  share  of  the  moneys  paid  by  the  tnistee 
company,  the  original  certificates  of  stock  for  the  expenses  of  the  action,  the  purchase 
vrere  replaced  by  new  certificates  on  the  should  enure  to  the  benefit  of  any  such 
basis  of  eight  new  for  one  old  certificate,  bondholder.  It  was  held  that  the  pay- 
It  was  held  that  an  original  stockholder  ment  of  his  proportionate  share  of  the  said 
who  paid  the  ten  per  cent  on  the  amount  expenses  was  a  condition  precedent  to  his 
of  his  stock  after  the  time  had  expire'S,  right  to  an  accounting  from  the  trustee  ; 
could  not  compel  the  company  to  issue  and  that  the  offer  to  pay  came  too  late 
stock  to  him  for  the  amount  paid  by  him,  when  made  fourteen  years  after  the  pur- 
there  being  no  statute  authorizing  the  issue  chase.  Zebley  ».  Farmers  L.  &  T.  Co.,  63 
of  such  stock.  Vanalstyne  v.  Houston,  Hun  (N.  Y.),  541. 
&c.  R.  Co.,  56  Tex.  377. 
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the  new  company  in  exchange  at  a  certain  ratio,  is  not  fpudulent 
and  void  as  to  the  holders  of  the  unsecured  indebtedness.  The  fact 
that  if  a  holder  of  unsecured  indebtedness  avails  himself  of  the  reor- 
ganization, he  must  contribute  ratably  to  the  necessary  expenses,  does 
not  render  such  reorganization  void.^  ' 

Skc.  477.  Redemption.  —  When  a  railway  and  its  franchises  have 
been  sold  under  valid  foreclosure  proceedings,  and  the  sale  has  been 
confirmed,  the  corporation  has  no  right  to  redeem  the  same.^  The 
only  remedy,  if  any,  is  by  proceedings  to  set  aside  the  sale,  and  it  has 
been  held  that  the  corporation  may  institute  such  proceedings  even 
though  it  has  assigned  its  equity  of  redemption  for  the  benefit  of  its 
creditors.^  But  while  the  trustees  are  in  possession  of  the  road, 
managing  it  for  the  bondholders,  a  bill  to  redeem  may  be  brought ;  * 
so,  too,  redemption  may  be  made  at  any  time  before  the  sale  has 
been  confirmed.^  But  in  several  of  the  States  statutes  exist  relative 
to  this  matter,  and  in  such  cases  the  question  as  to  whether  a  right 
of  redemption  exists  is  readily  ascertained. 

Sec.  477  a.  intervention  by  the  State.  —  The  settled  rule  is  that 
the  ,  State  can  intervene  in  foreclosure  proceedings  only  when  it 
is  entitled  as  a  bond  or  lien  holder  to  share  in  the  proceeds  of  th6 
sale,  or  when  public  interests  are  at  stake  which  are  seriously  threat- 
ened by  the  proposed  disposition  of  the  raUroad  property.^  "Where 
a  creditor  is  seeking  judgment  against  a  railroad  company  on  certain 
bonds  and  mortgages  held  by  him,  an  intervening  petition  by  the 
State  alleging  that  the  bonds  and  mortgages  are  void  and  that  the 
company,  by  collusion  and  neglect  to  defend,  is  about  to  allow 
judgment  to  go  against  it  by  default,  that  the  company  in  consider- 
ation of  large  grants  of  land  from  the  State  has  agreed  to  maintain 

1  Hancock  v.  Toledo,  &c.  B.  Co.,  11  did  not  give  the  complainant  the  right  to 

Biss.  (U.  S.)  148.  pay  off  the  honds  as  soon  as  a  fund  auffi- 

'■' Turner  v.  Indianapolis,  &c.  E.  Co.,  cient  for  that  purpose  had  accumulated  and 

8  Biss.  (U.  S.)  380.   Complainants  having  before  the  expiration  of  the  thirty  years. 

executed  certain  bonds,  payable  in  thirty  Chicago,&c.Il.Co.  w.Pyne,  SOFed.Rep.  86. 
years,  made  a  traffic  contract  with  another         '  Delaware,  &c.  R.  Co.  v.  Scranton,  34 

railroad  company  by  which  it  wa.s  agreed  N.  J.  Eq.  429. 

that  the  latter  should  retain  complainant's         *  Ashuelot  R.  Co.  v.  Elliott,  57  N.  H. 

share  of  the  earnings,  and  pay  them  over  397. 

semi-annually  to  a  trustee  to  be  applied  to         ^  Howell  v.  "Western  R.  Co.,  94  U.  S. 

the  ultimate  redemption  of  the  bonds,  the,  436  ;  Chicago,  &c.  R.  Co.  i>.  Fdsdiok,  106 

contract  to  continue  for  thirty  years,  "  or  U.  S.  47. 

for  so  long  a  time  as  will  he  sufiBcient  to         *  State  v.  Farmers'  L.  &  T.  Co.,  81 

provide  a  fund  large  enough  to  redeem  all  Tex.   530,  553  ;  17  S.  W.  Rep.  60,  67  ; 

of  said  bonds."    This  agreement  was  in-  Herring  v.  New  York,  &c.  R.  Co.,  105 

dorsed  on  the  bonds.     It  was  held  that  it  N.  Y.  340. 
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low  rates,  of  transportation,  and  that  if  said  bonds  and  mortgages  are 
foreclosed,  the  rates  will,  of  necessity,  be  increased,  and  thus  impose 
burdens  upon  commerce,  does  not  show  such  a  public  interest  as 
entitles  the  State  to  intervene  and  prevent  such  judgmemt,  partic- 
ularly where  neither  the  charter  of  the  road  nor  subsequent  legis- 
lation show  any  such  contract  as  that  alleged,  and  the  charter 
expressly  provides  that  its  rates  of  traffic  shall  be  governed  by 
State  regulation.^ 


I  State  V.  Farmers'  L.  &  T.  Co.,  81  Tex. 
630,  553;  17  S.  W.  Eep.  60,  67.  Un- 
secured  creditors  of  a  railroad  oprporation 
are  not  necessary  or  proper  parties  to,  and 
have  no  right  to  intervene  in,  an  action  to 
foreclose  a  mortgage  npon  its  property  and 
franchises  ;  any  adjudication  made  therein 
against  the  mortgagor  is  binding  upon 
them.  And  where,  at  the  time  of  the 
commencement  of  such  an  action,  an  action 
was  pending,  brought  by  the  attorney- 
general  on  behalf  of  the  people  to  dissolve 


the  -corporation  on  the  grouiid  of  insol- 
vency, in  which  action  a  temporary  re- 
ceiver has  been  appointed,  held,  that  such 
receiver  was-  not  a  necessary  party  to  the 
foreclosure  suit.  Herring  o.  New  York, 
&e.  R.  Co.,  105  N.  Y.  840.  '  See  also  as  to 
the,  right  of  third  parties  to  intervene. 
Central  Trust  Co.  v.  Marietta,  &o.  E.  Co., 
48  Fed.  Eep.  14 ;  Fitzgerald  v.  Evans,  49 
.  Fed.  Eep.  426  ;  4  U.  S.  App.  154  ;  Knee- 
land  w.  Luce,  141  U.  S.  437. 
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Seg.  478.  Power  to  appoint.  —  The  power  to  appoint  a  receiver 
has  always  been  considered  as  one  of  the  inherent  powers  of  a  court  of 
equity,  and  has  been  exercised,  from  the  earliest  times.^  A  receiver 
was  originally  appointed,  however,  only  with  a  view  to  winding  up 
the  business  of  the  partnership  or  association ;  it  was  never  con- 
templated that  he  should  take  charge  of  the  business,  and  continue 
to  conduct  it.  Indeed  under  the  English  law  a  receiver  has  not  yet 
any  such  powers,  but  they  can  only  be  conferred  upon  a  manager.^ 
The  English  courts,  therefore,  held  that  a  court  of  equity  had  no 
inherent  power  to  aJ)point  a  manager  to  take  charge  of  the  property 
of  a  railway  company  and  operate  the  road.^    The  matter  is  now 


1  Williamson  v.  Wilson,  1  Bland  (Md.), 
420  ;  Hopkins  ».  Worcester,  &c.  Canal  Co., 
L.  R.  6  Eq.  447  ;  Folsom  o.  Evans,  5 
Minn.  418 ;  Skinner  v.  Maxwell,  66  N.  C. 
45,  255  ;  Bispham's  Prifl.  of  Eq.  (,4th  ed. ) 
§§  576,  678. 

^  See  in  re  Manchester,  &c.  Ry.  Co., 
14  Ch.  Div.  653,  where  the  court  draws 
the  distinction  between  a  receiver  and  n. 
manager,  observing  that  a  receiver  had  no 
authority  except  to  wind  up  the  business, 
that  if  a  continuation  of  the  business  was 
contemplated,  a  manager  was  necessary. 
But  this  di.itinction  does  not  prevail  in 
this  country  ;  the  office  of  manager  is  em- 
braced within  that  of  receiver.^  Foster's 
Fed.  Prac.  §  239.     See  also  Rice  v.  St. 


Paul,  &c.  R.  Co.,  24  Minn.  464  (receiver 
defined)  ;  20  Am.  &  Eng.  Ency.  Law,  pp. 
11,  3.S0. 

8  Gardner  «.  London,  &o.  R.  Co.,  L.  R. 
2  Ch.  App.  Cas.  212.  The  court  argued 
that  the  unusual  and  extraordinary  powers 
and  responsibilities  imposed  by  Parliament 
upon  the  company  could  not  be  delegated 
or  transferred.  "  It  is  impossible  to  sup- 
pose," Lord  Cairnes  went  on  to  say,  "  that 
the  court  of  chancery  can  ntake  itself  or 
its  officer,  without  any  Parliamentary 
authority,  the  hand  to  execute  these  pow- 
ers, and  all  the  more  impossible  when  it  is 
obvious  that  there  can  be  no  real  correla- 
tive responsibility  for  the  consequences  of 
any  imperfect  management." 
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governed  by  the  Eailway  Companies'  Act  which  provides  for  the 
appointment  of  a  receiver  and  manager  in  a  proper  case.^ 

In  this  country  the  State  courts,  having  the  same  equity  jurisdiction 
as  that  possessed  by  the  chancery  courts  of  England,  have  assumed  a 
more  extended  authority,  and  it  has  been  usual  to  appoint  receivers 
to  operate  railroads  without  any  special  grant  of  authority  by 
statute.^  The  Federal  courts  possess  no  powers  except  those  con- 
ferred by  statute ;  the  jurisdiction  as  conferred  by  Act  of  Congress 
is  co-extensive  with  that  of  the  High  Court  of  Chancery  in 
England,  and  is  exercised  in  accordance  with  the  equitable 
principles  developed  there.  But  it  has  generally  been  considered 
to  be  within  the  jurisdiction  of  these  courts  to  take  charge 
of  railroads  by  appointing  a  receiver,  and  the  authority  has 
been  long  exercised  witliout  objection.^  Although  doubt  has  been 
sometimes  expressed  as  to  the  propriety  of  this  jurisdiction,  and 
courts  are  always  opposed  to  its  exercise,  except  in  cases  of 
extremity,  its  existence  does  not  now  admit  of  question.  . 
'  Sec.  478  a.  When  Receivers  will  be  appointed.  —  The  propriety 
of  the  appointment  of  a  receiver  rests  in  the  sound  discretion  of  the 
court,  the  exercise  of  which  will  never  be  interfered  with  except  in 
very  plain  cases  of  error.*  But  except  where,^  as  is  the  case  in  some 
of  the  States,  the  statute  makes  prpvision  for  the  appointment  of  a 
receiver  over  a  corporation  in  certain  cases,  courts  of  equity  are  ex- 

1  See  the  act  considered  at  length  in  re  Skinner  v.  Maxwell,  66  N.  C.  45,  125. 
Manchester,  &c.  Ry.  Co.,  14  Ch.  Div.  645  ;  See  also  Landmm  v.  Chamberlain,  73  Ga. 
Latimer  v.  Aylesbury,  &c.  Ey.  Co.,  9  Ch.  727 ;  Kerr  v.  White,  7  Baxt.  (Tenn.)  394  ; 
Div.  385.  Also  in  20  Am.  &  Eng.  Ency.  Allen  v.  Harris,  4  Lea  (Tenn.),  190  ;  East 
Law,  pp.  335-337.                                       ,  Line,  &o.  R.  Co.  v.  State,  75  Tex.  434  ; 

2  U.  S.  Trust  Co.  V.  New  York,  &c.  R.  40  Am.  &  Eng.  R.  Cas.  574  ;  ex  parte 
Co.,  101  N.  Y.  478 ;  25  Am.  &  Eng.  R.  Dunn,  8  S.  C.  207. 

Cas.  601 ;  Meyer  v.  Johnston,  5.3  Ala.  237  ;  «  Davis  v.  Gray,  16  Wall.  (IT.  S.)  203  ; 
Brown  v.  New  York,  &c.  R.  Co.,  19  How.  Kennedy  v.  St.  Paul,  &o.  R.  Co.,  2  Dill. 
Pr.  (N.  Y.)  84;  HoUenbeck  v.  Donnell,  (U.  S.)  448;  Overton  d.  Memphis,  &c.  R. 
94  N.  Y.  342  ;  Vermont,  &c.  R.  Co.  v.  Vt.  Co.,  10  Fed.  Rep.  866  ;  3  McCrary  (U.  S.), 
Central  R.  Co.,  46  Vt.  792.  Pompq,re  436.  See  also  Pennsylvania  v.  Wheeling 
Pond  V.  Framingham,  &c.  R.  Co.,  130  Bridge  Co.,  13  How.  (U.  S.)  563 ;  Robin- 
Mass.  194  ;  9  Am.  &  Eng.  E.  Cas.  551.  son  v.  Campbell,  8  Wheat.  (U.  S.)  280  ; 
In  a  number  of  the  States  statutes  exist  Fletcher  v.  Morey,  2  Story  (U.  S.),  567  ; 
which  specifically  confer  upon  eq^uity  Beach  on  Receivers,  §  10. 
courts  authority  to  appoint  receivers.  See  *  Farmers'  L.  &  T.  Co.  v.  Chicago,  &c. 
Delaware  Bay,  &c.  R.  Co.  v.  Markley,  45  R.  Co.,  27  Fed.  Rep.  146  ;  24  Am.  &  Eng. 
N.  J.  Eq.  139  ;  37  Am.  &  Eng.  R.  Cas.  R.  Cas.  166  ;  Smith  v.  Port  Dover,  &c.  R. 
421.  But  these  statutes,  it  has  been  ob-  Co.,  12  Out.  App.  288  ;  25  Am.  &  Eng. 
-served,  "  do  not  materially  alter  the  equit-  R.  Cas.  639;  American  L.  &  T.  Co.  v. 
able  jurisdiction  of  the  courts;"  they  Toledo,  &o.  R.  Co.,  29  Fed.  Rep.  421. 
merely  confirm  already  existing  authority. 
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tremely  cautious  about  taking  charge  of  ^ts  business  by  this  summary 
proceeding  upon  the  application  either  of  shareholders  or  creditors.^ 
Upon  the  appointment  of  a  receiver,  the  functions,  powers,  and 
liabilities  of  the  corporation  are  suspended,  and  from  that  time  it 
ceases  to  be  liable  for  any  contracts  made,  or  acts  done,  in  the 
operation' of  the  road  by  the  receiver,^  unless  the  statute  otherwise 
provides,^  or  the  possession  of  the  receiver  and  the  corporation  or  its 
lessee  is  joint.*  These  being  among  the  consequences  incident  to 
the  appointment  of  a  receiver,  and  of  such  nature  that  they  directly 
affect  the  interests  of  the  public  as  well  as  of  the  corporation,'  the 
courts  will  not  interpose  this  remedy,  except  where  the  facts  are  such 
as  to  demand  it,  and  the  emergency  is  great.^ 

In  the  case  of  railway  companies,  they  being  corporations  of  a 
quasi  public  character,  and  the  interests  of  the  public  being  directly 
affected  by  any  interference  with  them,  courts  of  equity  will  not 
generally  put  them  in  the  hands  of  a  receiver,  except  where  they 
are  insolvent,  and  it  becomes  necessary  to  wind  them  up  for  the 
benefit  of  its  mortgage  or  general  creditors,  or  where  the  company 
being  able  to  pay  its  debts  from  its  net  earnings  by  an  economical 
management  of  its  business,  neglects  or  refuses  to  use  the  surplus  for. 
that  purpose.^  It  would  be  impossible  to  Jay  down  any  general  rules 
by  which  to  determine  when  a  receiver  will  be  appointed,  but  it  must 
be  borne  in  mind  that  the  emergency  must  be  great  (independently 
of  any  statutory  provision)  that  will  justify  the  appointment  even 
upon  notice,^  audit  must  be  very  great  ,to  warrant  an  appointment 

1  Nealli).  Hill,  16  Gal.  145;  Belmont  (Va.)  819;  Overton  v.  Memphis,  &o.  R. 

V.  Erie  R.  Co.,  52  Barb.  637  ;  Waterbury  Co.,  10  Fed.   Rep.  866 ;  Railway  Co.   v. 

V.  Merchants'  Union  Exp.  Co.,  50  Barb.  Jewett,    37   Ohio  St.    649  ;  Bill  v.   New 

(N.  Y.)157;  Stevens  I).  Davison,  18  Gratt.  Albany,  &o..  R.  Co.,  2  Biss.   (U.  S. )  390; 

(Va.)  819  ;Meyer  v.  Johnston,  53  Ala.  237  ;  Vermont,  &o.  R.  Co.  v.  Vt.  Central  R.  Co., 

Kelly  V.  Alabama,  &e.  R.  Co.,  68  Ala.  589.  50  Vt.-  500.     " The  modern  practice,  pre- 

See  also  Langdon  v.  Vermont;  &o.  R.  Co.,  vailing  to  some  extent  elsewhere,  of  trans- 

54  Vt.  593;  11  Am.  &  Eng.  R.  Cas.  688.  ferringcorporate  property  to  the  custody  of 

'2  Bell  V.  Indianapolis,  &c.  R.  Co.,  53  the  courts,  to  be  thus  held  and  managed 

Ind.  57;  Ohio,  &c.  R.  Co.  o.  Davis,  23  for  an  indefinite  period  of  years,  to  suit 

Ind.  553  ;  Waterbury  v.  Merchants'  Union  the  general  convenience  of  parties,  whereby 

Express    Co.,   50    Barb.    (N.    Y.)    157;  general  creditors  and  stockholders  are  kept 

Hahes  v.  Duell,  43  Barb.  504  ;  Bangs  v.  at  bay,  I  regard  as  a  mischievous  innova- 

Mclntosh,  23  Barb.  591.  tion."  Taylor  v.  Philadelphia,' &c.  R.  Co., 

"  Louisville,  &c.  R.  Co.  v.  Cauble,  46  9  Fed.  Rep.  1  ;  3  Am.  &  Eng.  R.Cas.  179. 

Ind.  277.  a  Stevens  v.  Davison,  18  G^att.  (Va.) 

*  Railroad    Co.    v.   Brown,   17  Wall.  819  ;  Covington  Drawbridge  Co.  v.  Shep- 

(U.  S.)  445.  herd,  21  How.  (U.  S.)  112  ;  Milwaukee, 

5  State  V.  Jacksonville,  &o.  R.  Co.,  15  &c.  R.  Co.  v.  Soutter,  2  Wall.  (U.  S.)  510. 

Fla.   20 ;  Stevens  v.   Davison,  18  Gratt.  .      '  Pullan  v.  Cincinnati,  &c.  R.  Co.,  4 
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ex  parte}  •  All  the  circumstances  are  to  be  taken  into  consideration ; 
and  where  one  part  of  the  trust  involves  duties  of  a  public  character, 
the  court  will  be  very  reluctant  to  take  the  fund  out  of  the  hands  of 
trustees,  and  will  not  do  so  except  for  the  most  cogent  reasons,  —  such 
as  gross  fraud  and  imminent  danger  that  the  trust  fund  will  be  lost ; 
and  generally,  if  there  are  any  coercive  measureS^  by  which  the  trus- 
tees can  be  compelled  to  perform  their  duties,  they  will  be  resorted 
to  before  the  extreme  measure  of  appointing  a  receiver  is  adopted.^ 
Where  the  relief  sought  is  founded  upon  a  disputed  equity,  a 
court  of  equity  will,  with  great  reluctance  and  hesitation,  take  the 
possession  from  a  defendant  holding  a  clear  legal  title.  So,  where 
none  of  the  actual  holders  of  the  stock  or  bonds  of  a  railway  com- 
pany who  would  be  affected  similarly  with  the  plaintiff  were  before 
the  court,  the  court  ought  to  hesitate  before  appointing  a  receiver 
on  the  ground  of  a  possible  injury  to  one  holding  nothing  more  than 
a  disputed  equitable  claim  for  deferred  stock.^  The  mere  fact  that 
there  has  been  a  default  in  the  payment  of  interest  upon  its  bonds 


Bias.  (U.  S.)  35  ;  Vermont,  &o.  K.  Co.  v. 
Vt.  Central  R.  Co.,  50  Vt.'  500.  In  order 
to  induce  a  court  of  equity  to  exercise  this 
power  and  assume  control  of  ^he  property, 
the  interests  of  the  creditors  must  unmis- 
takably require  it ;  and  where  a  railway 
company  fraudulently  and  coUusively  per-, 
mits  its  property  to  go  into  the  hands  of  a 
receiver,  for  the  purpose  of  keeping  its 
property  out  of  the  hands  of  its  creditors, 
the  court  will  of  its  own  motion  discharge 
the  receivers.  Sage  v.  Memphis,  &c.  R. 
Co.,  18  Fed.  Rep.  571;  Pond  v.  Framing- 
ham,  &o.  R.  Co.,  132  Mass.  194.  Mere 
insolvency  is  not  enough.  Meyer  v,  John- 
ston, 53  Ala.  237.  Nor  is  the  mere  cir- 
cumstance that  a  judgment  has  been  ob- 
tained and  an  execution  thereon  returned 
unsatisfied.  Church  v.-  South  Side  R.  Co., 
1  Hun  (N.  Y.) ,  636.  A  receiver  of  an  ex- 
tinct corporation  cannot  be  appointed  when 
its  powers  and  property  have  been  trans- 
ferred to  a  new  corporation  substituted  for 
it.  Young  V.  Rollins,  85  N.  C.  485.  The 
court  will  never  appoint  a  receiver  on 
slight  grounds  merely  because  the  appoint- 
ment would  do  no  harm.  Simpson  v, 
Ottawa,  &c.  Ry.  Co.,  1  Ch.  Chamb.  Rep. 
126 ;  Smith  v.  Port  Dover,  &o.  Ry.  Co., 
12  Ont.  App,  288  ;  25  Am.  &  Eng.  B. 


Cas.  639  ;  Orphan  Asylum  v.  MoCartee,  1 
Hopk,  Ch.  (N.  Y.)  429. 

1  State  V.  Jacksonville,  &c.  R.  Co.,  16 
Fla.  201  ;  Railway  Co.  v.  Jewett,  37  Ohio 
St.  649 ;  Cincinnati,  &c.  R.  Co.  v.  Sloan, 
81  Ohio  St.  1 ;  Turgean  v.  Brady,  24  La. 
An.  848.  A  receiver  will  never  be  a.p- 
pointed  without  notice  to  all  parties  inter- 
ested, unless  the  delay  required  for  such 
notice  would  cause  irreparable  loss. 
Railroad  Co.  v.  Jewett,  37  Ohio  St.  649  ; 
8  Am.  &  Eng.  R.  Cas.  702 ;  Cook  «.  De- 
troit, &c.  R.  Co.,  45  Mich.  453  ;  12  Am. 
&  Eng.  K.  Cas.  459  ;  Bisson  v.  Curry,  35 
Iowa,  72 ;  Young  «.  Rollins,  85  N.  C.  485  ; 
12  Am.  &  Eng.  R.  Cas.  455.  Except  where 
insolvency  is  alleged,  such  appointments 
are  held  to  be  absolutely  void.  In  Illinois 
(Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.  77),  such  an  appointment  cannot 
be  made  by  a  judge  in  vacation.  In 
Michigan,  it  is  held  that  a  court  of  equity 
cannot  take  from  the  directors  of  the  com- 
pany the  management  and  control  of  the 
corporate  business  except  in  proceedings 
under  the  statute.  Cook  v.  Detroit,  &c. 
R.  Co.,  45  Mich.  453  ;  People  ex  rel.  v. 
Judge  of  St.  Clair  County,  31  Mich.  456. 

«  Vose  t).  Reed,  1  Woods  (U.  S. ),  647. 

'  Overton  v.  Memphis,  &c.  R.  Co.,  10 
Fed.  Rep.  866  ;  3  MoCrary  (U.  S.),  436. 
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secured  by  mortgage,  and  that  in  consequence  the  trustees  are 
entitled  to  possession,  and  have  demanded  possession,  which  has 
been  refused,  has  been  held  not  sufficient  to  warrant  the  appoint- 
ment of  a  receiver.  In  order  to  justify  such  an  exercise  of  power,  it 
must  also  be  shown  that  ultimate  loss  will  result  to  the  bondholders 
under  the  mortgage,  if  the  property  is  permitted  to  remain  in  the 
hands  of  the  company .^  If  the  application  is  made  by  general 
creditors  of  the  company,  it  must  also  appear  that  the  interests  of 
the  creditors  unmistakably  require  that  a  receiver  should  be  ap- 
pointed.^  Nor  will  it  appoint  a  receiver  if  it  perceives  that  a 
much  greater  injury  would  result  to  those  interested  in  the  road 
than  by  leaving  the  property  in  the  hands  then  holding  it,  espe- 
cially when  it  appears  that  the  large  majority  of  the  stockholders 
and  bondholders  favor  a  funding  plan  then  being  negotiated.*  Dur- 
ing an  action  to  prevent  an  illegal  consolidation  of  two  railroad 
companies,  the  stockholders,  contrary  to  an  injtinction,  elected  di- 
rectors of  the  new  company.  It  was  held  that  this  did  not  consti- 
tute a  good  ground  for  appointing  a  receiver  for  either  of  the 
companies ;  and  that  the  appointment  of  a  receiver  cannot  be  law- 
fully made  without  notice,  imless  the  delay  required  to  give  notice 
will  result  in  irreparable  loss.*  In  some  instances,  where  land  dam- 
ages have  not  been  paid,  and  possession  of  the  land  has  been  ob- 
tained with  the  knowledge  of  the  owner,  so  that  he  cannot  maintain 

1  Union  Trust  Co.  St.  Louis,  &o.  B.  court  equity  jurisdiction  in  such  a  case  as 
Co.,  4  Dill.  (U.  S.)  114;  Cheever  v.  But-  this,  and  the  bill  does  not  state  a  case 
land,  &c.  E.  Co.,  39  Vt.  653.    '  within  the  general  equity  powers  of  a  court 

2  Sage  V.  Memphis,  &c.  B.  Co.,  18  Fed.  of  chancery.  As  is  stated  in  Treadwell  v. 
Rep.  571.  See  High  on  Eeceivers  (3ded.),  Salisbury  Mfg.  Co.,  7  Gray,  393,  'it  is  too 
§  376.  A  bill  in  equity  by  creditors  well  settled  to  admit  of  question,  that  a 
alleged  that  the  corporation  was  iiisol-  court  of  chancery  has  no  peculiar  jnrisdic- 
vent ;  thab  all  its  property  was  mort-  tion  over  corporations,  to  restrain  them  in 
gaged  to  trustees  for  the  benefit  of  one  the  exercise  of  their  powers,  or  control 
class  of  creditors  ;  that  it  owed  large  their  action,  or  prevent  them  from  violat- 
amounts  to.  other  creditors,  one  of  whom  ing  their  charter  in  cases  where  there  is  no 
had  attached  all  its  property ;  that  it  was  fraud  or  breach  of  trust  alleged  as  the 
about  to  execute  a  lease  to  the  attaching  foundation  of  the  claim  for  equitable  re- 
oreditor  for  a  long  term  of  years,  at  a  rental  lief.'  "  -  Pond  v.  Framingham  E.  Co.,,  130 
which  would  not  pay  the  interest  upon  its  Mass.  194  ;  9  Am.  &  Eng.  R.  Cas.  551. 
indebtedness  ;  and  that  the  execution  of  See  also  Gardner  v.  London,  &c.  Ey.  Co. , 
the  lease  wgnld  be  injurious  to  the  interest  L.  R.  2  Ch.  212.  But  this  case  does  not 
of  its  creditors  and  stockholders.     The  bill  state  the  general  doctrine. 

prayed  for  an  injunction  to  restrain  the         8  Tyaen  v.  "Wabasli  R.   Co.,  8  Biss. 

company  from  the  further  prosecution  of  (U.  S.)  247. 

its  business,  and  for  the  appointment  of  a         <  Railroad  Co.  ».  Jewett,  37  Ohio  St. 

receiver.    The  court,  in  dismissing  the  bill,  649;  8  Am.  &  Eng.  R.  Cas.  702. 
said  :  "  There  is  no  statute  giving  this 
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ejectment,  a  receiver  will  be  appointed  and"  the  damages  paid  from 
the  earning  of  the  road.^  So  where  a  railway  company  fails  or 
refuses  to  complete  its  road,  a  receiver  of  all  its  property,  franchises, 
etc.,  wiU  sometimes  be  appointed  to  complete  the  road.^  Where  the 
statute  makes  provision  for  the  appointment  of  receivers  of  a  rail- 
road company  in  certain  cases,  of  course  no  difficulty  can  arise  in 
determining  when  such  appointments  should  be  made. 

Sec.  479.  Appointment  of  Receiver  on  Application  of  Mortgage 
Creditors.  —  In  order  to  warrant  the  appointment  of  a  receiver  upon 
the  application  of  bondholders  secured  by  a  mortgage  upon  a  rail- 
road and  its  franchises,  as  we  have  already  stated,'  something  more 
than  a  mere  default  in  the  payment-  of  interest  upon  the  bonds  must 
be  shown.  It  should  also  be  made  to  appear  that  the  property  is 
insufficient  to  pay  the  debt,  and  that  the  bondholders  are  in  danger 
of  sustaining  irreparable  loss  ;  *  or  that  the  default  in  the  payment  of 
interest  has  been  long  continued ;  ®  or  that  the  company  is  insolvent,* 


1  Provalt  V.  Chicago,  &c.  R.  Co.,  57 
Mo.  266. 

2  Kennedy  v.  St.  Paul,  &c.  R.  Co.,  2 
Dill.  (U.  S.)  448. 

'  Ante,  §  478.  But  where  the  interest 
has  been  long  unpaid,  and  it  is  apparent 
that  the  m6rtgaged  property  will  not  bring 
sufficient  to  satisfy  the  indebtedness,  a 
receiver  may  be  had.  Pullan  v.  Cincinnati, 
&c.  K.  Co.,  4  Biss.  (U.  S. )  35.  See  Farmers' 
&  M.  Bank  v.  Philadelphia  R.  Co.,  14 
Phila.  (Penn.)  456;  Taylor  t>.  Philadelphia, 
&c.  E.  Co.,  14  Penn.  St.  451,  where 
receiver  was  appointed  on  petition  of  first- 
mortgage  bondholders. 

*  Fisher  v.  Timans,  12  Fla.  300 ;  Pul- 
lan V.  Cincinnati,  &c.  R.  Co.,  4  Biss.  (U. 
S. )  35 ;  Cincinnati,  &c.  R.  Co.  v.  Sloan, 
31  Ohio  St.  1 ;  Milwaukee,  &c.  R.  Co.  v. 
Soutter,  2  Wall.  (U.  S.)  510.  Mr.  High 
states  the  rule  that  "  in  actions  for  the  fore- 
closure of  railway  mortgages,  given  to 
secure  bonds  issued  by  railway  companies 
for  purposes  of  construction  and  equipment, 
the  courts,  upon  an  application  for  a  re- 
ceiver in  behalf  of  the  mortgagees,  pro- 
ceed upon  the  usual  principles  governing 
applications  for  recjivevs  in  aid  of  the  fore- 
closure of  mortgages  ;  and  in  conformity 
with  such  principles,  inadequacy  of  the 
mortgage  security,  coupled  with  the  in- 
solvency of  the  mortgagor,  may  be  regarded 
as  sufficient  grounds  for  the  relief."    High 


on  Receivers  (3d  ed.),  §  376  ;  Cheever  v. 
Rutland,  &c.  R.  Co.,  39  Vt.  653  ;  Dow  v. 
Memphis,  &c.  R.  Co.,  20  Fed.  Rep.  260 ; 
17  Am.  &  Eng.  R.  Cas.  324  ;  Ruggles  v. 
Southern  Minn.  R.  Co.,  5  Chicago  Legal 
News,  110.  See  Mercantile  Trust  Co.  v. 
Missouri,  &o.  R.  Co.,  36  Fed.  Rei).  221 ; 
36  Am.  &  Eng.  R.  Cas.  259  ;  Allen  v. 
Dallas,  &c.  R.  Co.,  3  Woods  (U.  S.),  316; 
Kelly  V.  Alabama,  &c.  R.  Co.,  58  Ala.  489; 
Sage  V.  Memphis,  &c.  R.  Co.,  125  U.  S. 
361  ;  35  Am.  &  Eng.  R.  Cas.  40.  In  this 
last  case  the  court  granted  the  application 
of  a  judgment  creditor  for  the  appointment 
of  a  receiver,  upon  a  bill  showing  in  sub- 
stance that  the  property  of  the  company 
was  so  heavily  mortgaged  that  if  he  should 
attempt  to  enforce  the  payment  of  his  debt 
by  an  execution  sale,  there  would  be  no 
bidders  at  more  than  a  nominal  sum,  while 
if  the  property  were  placed  in  the  hands 
of  a  receiver  there  would  probably  be  a 
considerable  surplus  each  year  for  the  pay- 
ment of  the  debt.  See  also  American  L. 
&  T.  Co.  V.  Toledo,  &o.  R.  Co.,  29  Fed. 
Rep.  418.      ' 

*  Williamson  v.  New  Albany  R.  Co.,  1 
Biss.  (U.  S.)  198  ;  Pullan  v.  Cincinnati, 
&c.  E.  Co.,  4  Biss.  (U.  S. )  35. 

'  Insolvency  is  ordinarily  sufficient 
ground  for  the  appointment  of  a  receiver. 
Brassey  v.  New  York,  S>e.  B.  Co.,  19  Fed. 
Rep.  663 ;  17  Am.  &  Eng.  R.  Cas.  285  j 
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and  its  property  in  danger  of  seizure  upon  execution ;  or  that  the 
officers  of  the  company  have  been  guilty  of  gross  fraud  in  the  con- 
duct of  the  affairs  of  the  company,  and  have  squandered  or  embez- 
zled its  funds ;  ^  or  have  illegally  or  fraudulently  executed  a  mortgage 
upon  the  property,  to  secure  its  stockholders,  the  company  being  in- 
solvent ;  ^  or  have  been  guilty  of  an  abuse  of  the  franchises  of  the 
company ;  ^  or  are  misapplying  the  funds  of  the  company.  Where  it 
is  shown  that  the  trustees  under  a  mortgage  have,  for  a  considerable 
period  after  default,  neglected  or  refused  upon  request  of  the  bond- 
holders to  enter  into  possession  of  the  road  under  the  mortgage,  as 
they  have  a  right  to  do  under  the  terms  of  the  mortgage,  the  court 
will,  in  a  proper  case,  upon  application  of  the  bondholders,  appoint  a 
receiver  to  execute  the  trust  according  to  its  terms,*  unless  the  trus- 
tees signify  their  willingness  to  act.®  So,  too,  where  there  has  been 
default  in  the  payment  of  interest,  and  the  mortgage  does  not  make 
any  provision  for  the  trustees'  taking  possession  for  such  default,  the 
court  will,  especially  when  the  default  is  unreasonable,  appojnt  a 
receiver  for  the  purpose  of  securing  the  profits  of  the  company  to 
meet  such  unpaid  interest.^  The  court  will  not,  in  deference  to 
the  mere  technical  rights  of  a  very  small  minority  of  bondholders 
of  a  railroad  corporation,  appoint  a  receiver,  where  it  appears  that 

Gest  V,  New  Orleans,  E.  Co.,  30  La.  An.  insolvent,  and  has  su-spended  its  business 
28  ;  Sewell  «.  Cape  May,  &c.  R.  Co.  (N.  because  of  lack  of  funds  with  which  to 
J.),  9  Atl.  Rep.  785  ;  30  Am.  &  Eng.  R.  carry  it  on,  are  not  sufficient  to  have  the 
Cas.  155.  See  also  Texas,  &c.  R.  Co.  v.  corporation  declared  insolvent,  and  a  re- 
Gentry,  69  Tex.  625 ;  33  Am.  &•  Eng.  R.  oeiver  appointed.  'The  facts  and  circum- 
Cas.  346.  Compare,  however.  Pond  v.  stances  must  be  set  out  from  which  the 
Framingham,  &c.  R.  Co.,  130  Mass.  194  ;  insolvency  will  appear.  Newfoundland 
Farmers'  L.  &  T.  Co,,  v.  Chicago,  &e.  E.  Ry.  Const.  Co.  v.  Shack,  40  N.  J.  Eq.  222. 
Co.i  27Fed.  Rep.  146;'24  Am.  &-Eng.  R.  i  Forbes  v.  Memphis,  &c.  R.  Co.,  2 
Cas.  639.  A  court  of  equity  may  appoint  Woocls  (U.  S.),  323.  As  where  they  make 
receivers  for  an  insolvent  railroad  company,  a  lease  of  the  property  without  authority 
on  application  of  the  company  itself,  on  a,  of  law,  and  without  the  consent  of  stock- 
petition  showing  th^t  its  property  is  likely  holders.  Stevens  v.  Davison,  18  Cfratt. 
to  be  seized  by  different  courts,  its  assets  (Va.)  819.  See  also  Fisher  v.  Concord  R. 
dissipated,  and  the  system  disrupted ;  but  Co.,  50  N.  H.  200. 

it  cannot  displace  vested  liens,  and  must         ^  Aveney  v.  Blees  Mfg.  Co.,  27  N.  J. 

require  that  the  property  shall  be  held  and  Eq.  412. 

preserved  by  the  receivers  for  the  benefit         *  Rochester  v.  Bronson,  41  How.  Pr. 

of  all  concerned  therein  as  their  interests  (N.  Y.)  78.  ' 

may  appear.     Quincy,  &e.  R.  Co.  u.  Hum-         *  Wilmer  v.   Atlanta,   &c.   R.    Co.,  2 

phreys,  145  U.  S.  82,,  affirming  34  Fed.  Woods  (U.  S.),  409  ;  Shaw  v.  Norfolk,  &c. 

Eep.  259.     See  also  Wabash,  &c.  E.  Co.  v.  E.  Co.,  5  Gray  (Mass.),  162;  Rice  v.  St. 

Centlral  Trust  Co.,  22  Fed.  Rep.  272.     But  Paul,  &c.  R.  Co.,  24  Minn.  464. 
a  .very  plain  case  would  be  required  before         ^  Jenkins    v.    Jenkins,    1   Paige    Ch. 

such  a  petition  fiould  be  granted.     Mere  (N.  Y.)  243. 
allegations  in  the  bill  that  the  company  is         °  Jones  on  Hailroad  Securities,  §  468. 
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,such  action  would  imperil,  if  not  destroy,  the  interests  of  others 
whose  rights  are  entitled  to  equal  consideration.^  The  appointment 
is  generally  within  the  sound  discretion  of  the  court ;  but  it  is  a 
power  only  to  be  exercised  in  strong  cases.  In  no  case  of  a  mort- 
gage ought  a  receiver  to  be  appointed,  if  it  is  clear  that  on  a  fore- 
closure the  mortgaged  property  will  bring  enough  money  to  pay  the 
debt,  interest,  and  cost.^  Nor  will  the  appointment  be  granted 
where  it  appears  that  the  party  seeking  it  has  an  adequate  remedy 
at  law,  —  this  on  the  ground  that  the  equitable  remedy  by  the  ap- 
pointment of  a  receiver  is  an  extraordinary  one,  and  like  the  remedy 
by  injunction  will  never  be  exercised  where  the  remedy  at  law  is 
adequate.^  A  receiver  may  be  appointed  in  an  action  to  foreclose  a 
mortgage,  where  it  appears  that  the  mortgaged  property  is  in  danger 
of  being  lost,  removed,  or  materially  injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed.*  Where  two  receivers,  acting 
jointly,  representing  different  interests,  disagree,  and  disputes  and 
dissensions  follow,  they  will  both  be  removed  and  a  single  disinter- 
ested receiver  appointed.^ 

Sec.  480.  'Who  wili  be  appointed.  —  As  a  general  rule,  a  party  to 
the  cause  will  not  be  appointed  as  receiver,®  and  unless  the  parties 
agree  upon  a  person  to  serve  as  such,  the  court  should  appoint  some 
person  who,  by  reason  of  his  responsibility  and  business  capacity 
and  training,  is  fully  competent  to  have  the  management  of  the  road. 
It  would  be  exceedingly  unjust  and  improper  to  appoint  a  person  as 

1  Tysen  v.  Wabash  E.  Co.,  8  Biss.  (IT.  tietween  them  as  to  their  respective  rights 
S.)  247.  See,  also,  Newport,  &c.  Bridge  that  the  use  of  the  easement  is  seriously 
Co.  V.  Douglass,  12  Bush  (Ky.),  673.  interfered  with  a,  court  of  equity  may  in- 

2  PuUan  V.  Cincinnati,  &c.  K.  Co.,  4  tervene  and  enforce  the  recognition  by  each 
Biss.  (U.  S.)  35  ;  Eice  v.  St.  Paul,  &c.  E.  company  of  the  rights  of  the  other  either 
Co. ,  24  Minn.  464.  by  the  appointment  of  a  temporary  receiver 

8  Thus,  where  a  railroad  company  has  or  otherwise.     Delaware,  &n.    E.   Co.  v. 

sub-let  a  leased  line  contrary  to  a  covenant  Erie  R.  Co.,  21  N.  J.  Eq.  298.     See  also 

in  the  lease,  a  receiver  will  not  be  appointed  Shrewsbury  Ey.  Co.  v.  Chester  Ey.  Co., 

in  a  suit  in  equity  brought  by  the  lessor  to  14  L.  T.  217,  433;  Midland  Ey.  Co.  v. 

enforce  a  forfeiture  of  the  lease,  when  it  Ambergate  Ey.  Co.,  10  Hare,  359. 
appears  that  the  lessee  (the  sub-lessor)  is  a         «  Young  v.  Rollins,  85  N.  C.  485  ;  12 

responsible  party.    Boston  &  Maine  R.  Co.  Am.  &  Eug.  R.  Gas.  455.     But  parties  to 

V.  Boston  &  Lowell  E.  Co.,  65  N.  H.  398.  the  cause  may,  in  some  cases,  agree  upon 

*  Newport  &  Cincinnati  Bridge  Co.  v.  the  person  to  be  appointed.    See  language 

Douglass,  12  Bush  (Ky.),  678.  of  Brewer,  J.,  in  Mercantile  Trust  Co.  ». 

6  Meier  v.  Kansas  Pacific  R.  Co.,  5  Dill  Missouri,  &c.   R.  Co.,  36  Fed.  Rep.  221 ; 

(U.S.)  476.     Where  two  railroad  com-  36  Am.  &  Eng.  R.  Gas.  259.    A  lessee  may 

panies  are  tenants  in  common  of  an  ease-  be  appointed.     See   Stevens  v.  Davison, 

ment,  u.  g.  of  the  right  of  passage  through  18  Gratt.  819. 
a  tunnel,  and  there  is  sncha  disagreement 
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receiver  of  a  railroad,  who  is  not  familiar  with  such  business.  A 
receiver  be4ng  an  officer  of  the  court,  and  having  the  management  of 
the  property  for  it,  and  under  its  immediate  direction,  the  court  has 
an  interest  in  having  a  competent  person  in  that  position ;  and  an 
order  made  by  it  that  the  president  and  directors  of  the  company 
remain  in  the  management  of  the  road  under  the  order  and  subject 
to  the  control  of  the  court  has  been  held  proper  and  to  constitute 
them  receivers.^  Such  appointments,  however,  are  not  favored. 
The  appointment  of  a  receiver,  however  erroneously  made,  cannot  be 
attacked  collaterally,  and  can  9nly  be  set  a^ide  by  proper  proceedings 
brought  for  that  purpose.^ 

Sec.  481.  The  status  of  a  Rebeiyer :  Suits.  —  A  receiver,  except 
by  comity,  has  no  authority  as  such,  outside  the  jurisdiction  of  the 
court  appointing  him.^  But  in  many  of  the  States,  ,by  comity,  he  is 
permitted  to  maintain  actions  in  the  courts  of  other  States  to  pro- 
tect the  interests  which  he  has  in  charge;  *  and.  where  in  addition  to 
his  powers  as  receiver,  he  has  acquired  an  interest  by  an  assignment 
of  the  property  to  him  or,^  by  reducing  it  to  possession,  his  right  to 
maintain  an  action  therefor  in  his  own  name  in  another  jurisdic- 
tion is  conceded.®    Thus,  in  a  case  in  Tennessee,  the  plaintiff  was 

.  1  Gibbes  v.  Greenville,  &o.  E.  Co.,  15         s  Florida  v.  Jacksonville,  &o.  R.  Co., 

S.   C.    304  ;  m  m  Fifty-Four  Mortgage  15  Fla.  201  ;  Chicago,  &c.  R.  Co.  v.  Eeo- 

Bonds,  15  S.  C.  394;  9  Am.  &  Eng.  E.  kuk  Packet  Co.,  108  111.  317;  Booth  k. 

Cas.  739.     But  entire,  impartiality  being  Clark,  1?  Hovr.  (U.  S.)  322;  Holmes  v. 

the  first  requisite  in  a  receiver,  stockholders  Sherwood,  16  Fed.  Rep.  125;  Merchant's 

or  directors  of  an  insolvent  company  should  Bank  v.  McLeod,  38  Ohio  St.  174. 
not  be  appointed  receivers   of  the  road         *  National  Ins.  Co.  v.  Miller,  33  N.  J. 

unless  the  case  is  exceptional  and  urgent,  Eq.  155. 

and  then  only  upon  consent  of  the  parties         ^  Graydon  ».  Church,  7  Mich.  35. 
whose  interests  are  to  be  intrusted  to  their         «  Cagill  v.  Wooldridge,  8  Baxt.  (Tenn. ) 

charge.    Atkins  u.  Wabash,  &c.  R.  Co.,  580.    Whfen  he  has  once  reduced  the  prop- 

29  fed.  Rep.  161.    It  can  rarely  be  proper  erty  to  his  possession,  he  can  take  it  into 

to  appoint  as  receivers  the  same  persons  any  jurisdiction  and  maintain  his  title  to 

through  whose  management  the  necessity  it  by  action,  whether  the  technical  title  is 

for  the  receivership  was  created.    Richards  in  him  or  in  the  corporation.    See  Chicago, 

V.  Chesapeake,  &e.  R.  Co..,  1  Hughes  (U.  &c.  R.  Co.  w,  Keokuk  Packet  Co.,  108  III. 

S.),  32.     In  the  ease  of  Meier  ».  Kansas  317.     In  a  Connecticut  case,  —  Pond  v. 

Pacific  R.  Co.,  5  Dill.  (U.  S.)  476,   the  Cooke,  45  Conn.  126, —it  was  held  that 

court  observed:  "  While  it  may  be  true  vhen  property  has  once  vested  in  an  as- 

that  a  large  personal  interest  may  stimulate  signee  or  receiver  by  the  law  of  the  State 

the  activity,  and  direct  the  vigilance  of  the  where  the  property  is  situated,  the  law  of  - 

receiver,  it  is  equally  true  that  such  vigi-  another  State  will  not  divest  him  of  his 

lance,  whenever  occasion  offers,   will  be  right  to  it,  if  he  should  take  it  into  such 

directed  unduly  to  advancing  that  personal  State  in  the  performance  of  his  duty.     A 

interest  and  that  activity  to  seeuidng  per-  receiver  appointed  by  a  court  in  such  a  case 

sonal  advantages."  stands  in  the  same  position  as  an  assignee 

2  Richards  ».  People,  81  111.  551..  or  trustee  in  insolvency.     In  that  case  a 
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appointed  by  a  court  in  Arkansas  receiver  of  the  property  of  T.,  a 
defendant  in  a  suit,  and  ordered  to  ship  it  to  Memphis  for  sale,  and 
to  hold  the  proceeds  subject  to  the  order  of  the  court.  The  prop- 
erty was  shipped  to  Memphis,  and  there  attached  by  T.'s  creditors. 
It  was  held  that  the  plaintiff  could  maintain  replevin  for  the  prop- 
erty in  Tennessee,  although  he  had  not  then  qualified  as  receiver  or 
given  bonds.i 

It  may  be  said  to  be  the  general  rule  that  the  powers  of  a  receiver 
being  coextensive  only  with  the  jurisdiction  of  the  court  appointing 
him,  a  foreign  receiver  will  not  be  permitted,  as  against  the  claims 
of  creditors  resident  in  another  State,  to  remove  from  another  State 
the  assets  of  the  debtor,  —  it  being  the  policy  of  every  government 
to  retain  in  its  own  hands  the  property  of  the  debtor  until  all 
domestic  claims  against  it  have  been  satisfied.^  But  where  a  receiver 
has  once  obtained  mghtfiil  possession  of  personal  property  situate 
within  the  jurisdiction  of  his  appointment,  which  he  was  appointed 
to  take  charge  of,  he  will  not  be  deprived  of  its  possessioA  though 
he  takes  it,  in  the  performance  of  his  duty,  into  a  foreign  jurisdicr 
tion.  While  ^there  it  cannot  be  taken  from  his  possession  by  credi- 
tors of  the  insolvent  debtor  who  reside  within  such  jurisdiction.^ 
But  in  some  of  the  States,  in  the  case  of  foreign  corporations,  credi- 
tors in  such  States  are  given  the  preference  over  the  receiver 
appointed  in  another  State,  when  they  have  attached  the  property  of 
such  corporation  in  the  State ;  and  if  a  receiver  is  subsequently 
appointed  in  such  State,  he  takes  the  property  subject  to  the  liens 

receiver  of  an  insolvent  manufacturing,  ticut  Peat  Co.,  35  Conn.  303  ;  Taylor  v. 
corporation,  appointed  by  a  court  in  New  Boardman,  25  Vt.  581  ;  Crapo  v.  Kelly,  16, 
Jersey  where  it  was  located,  took  possession  Wall.  (U.  S.)  610  ;  Waters  v.  Barton,  1 
ofils  assets,  and,  for  the  purpose  of  com-  Cold.  (Tenn.)  450;  Boyle  v.  Tonnes,  9 
pleting  a  bridge  which  it  had  contracted  to  Leigh  (Va.),  158;  Singerly  v.  Fox,  75 
build  in  Connecticut,  purchased  iron  with  Penn.  St.  114.  Where  a  receiver  takes 
the  funds  of  the  estate,  and  sent  it  to  that  possession  of  a  barge  or  other  property, 
State.  It  was  held,  (1)  Tliat  the  iron  was  within  the  jurisdiction  of  the  court  ap-, 
not  open  to  attachment  in  Connecticut  by  pointing  him,  as  the  property  of  the  in- 
a,  creditor  residing  there.  (2)  That  a  party  solvent  debtor,  he  becomes  invested  with 
giving  a  receipt  for  the  property  to  the  a  special  property  in  it,  like  that  of  a 
officer  who  attached  it,  and  taking  it  into  sheriff  on  a  valid  levy,  and  he  may  pro- 
his  possession,  was  not  liable  to  nominal  tect  this  special  property  while  it  con- 
damages  in  a  suit  brought  upon  the  receipt  tinues,  by  action,  in  the  same  manner  as 
after  a  demand  and  refusal.  if  he  were  the  absolute  owner.      Chicago, 

1  Cagill  V.  Wooldridge,  8  Baxt.  (Tenn. )  &c.  R.  Co.  v.  Keokuk  Packet  Co.,  108  111. 
580.  317. 

2  Chicago,  &c.  E.  Co.  v.  Keoknk  Packet  »  Pond  v.  Cooke,  45  Conn.  126  ;  Cagill 
Co.,  108  111.  317.  See  also  Cantwell  v.  v.  Wooldridge,  8  Baxt.  (Tenn.)  580;  Kil- 
Sewell,  5  H.  &  N.  728  ;  Clark  t>.  Conneo-  mer  v.  Hobart,  58  How.  Pr.  (N.  Y.)  452. 
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created  by  the  attachments.^  Indeed,  in  all  cases,  the  receiver  takes 
the  property  subject  to  aU  legal  liens  upon  it  at  the  time  it  came 
into  his  possession.^  He  acquires  no  more  or  better  title  thereto 
than  the  corporation  had.*  In  the  case  of  corporations  formed  by 
the  concurrent  action  qf  two  States,  or  of  consolidated  lines  operated 
by  the  same  corporation  in  two  States,  it  is  held  that  a  receiver 
appointed  by  the  courts  of  one  State  may  exercise  jurisdiction  over 
the  property  in  both  States ;  *  and  the  courts  of  the  other  State  will 
yield  all  necessary  aid  to  give  and  maintain  the,  receiver's  possession 
of  the  property.^ 
The  appointment  of  a  receiver  does  not  work  a  dissolution  of  the 


1  Taylor  v.  Columbian  Ins.  Co.,  14 
Allen  (Mass.),  353 ;  Dunlap  v.  Ins.  Co., 
12  Hun  (N.  Y.),  627. 

?  Bell  V.  Sibley,  33  Barb.  (N.  Y. )  610. 
In  an  Iowa  case,  —  Snow  v.  Winslow,  54 
Iowa,  200,  —  a  receiver  of  a  railroad  was 
appointed  in  an  action  to  which  S.,  who 
held  a  mechanic's  lien,  was  not  a  party. 
He  was  authorized  by,  the  court  to  com- 
plete the  railroad  and  issue  certificates 
therefor.  The  certificates  were  foreclosed 
and  the  road  sold,  the  lien;holder  not 
being  a  party  to  this  proceeding.  It  was 
held  that  the  lien  of  S.  was  not  affected. 
A  receiver's  possession  is  subject  to  all 
valid  and  existing  liens  upon  the  property 
at  the  time  of  his  appointment.  What 
expenses  a  receiver  may  properly  incur  be- 
comes a  question  sometimes  of  great  doubt 
and  difficulty.  The  fundamental  idea  is 
that  he  must  preserve  the  property,  and 
hold  the  same  to  be  disposed  of  under  the 
orders  of  the  court.  To  that  end  he  may, 
under  the  direction  of  the  court,  make 
I'epairs.  Blunt  v.  Citherow,  6  Ves.  799  ; 
Attorney-General  v.  Vigor,  11  id.  563  ; 
Thornhill  v.  Thornhill,  14  Sim.  600.  A 
receiver  of  a  railroad  may  operate  it,  and 
pay  the  expenses  incident  thereto,  because 
this  is  deemed  necessary  for  its  proper 
preservation.  Ellis d.  Boston,  &c.  R.  Co., 
107  Mass.  1.  That  he  may  even  go  further 
and  provide  additional  accommodations, 
stock,  etc.,  was  held  in  Cowdrey  v.  Gal- 
veston, &c.  R.  Co.,  1  "Woods  (U.  S.),  331. 
In  Wallace  v.  Loomis,  97  U.  S.  162,  it  was 
held  that  the  receiver  might  is.sue  certifi- 
cates of  indebtedness  foj:  rplling-stock,  and 
that  the  same  might  be  charged  upon  the 


road  as  a  lien  paramount  to  subsisting 
liens.  It  was  said,  however,  that  the 
■power  should  be  exercised  with  great  cau- 
tion. In  Stanton  v.  Alabama,  &c.  R.  Co., 
2  Woods  (U.  S.),  506,  it  was  held  that  the 
court  might  authorise  the  receiver  to 
borrow  money  to  complete  an  inconsider- 
able portion  of  the  road,  and  make  the< 
sums  borrowed  a  lien  paramount  to  the 
first  mortgage,  it  appearing  to  be  necessary 
for  the  protection  of  the  rights  of  the  par- 
ties in  interest.  See  also  Kennedy  v.  St. 
Paul,  &o.  R.  Co.,  2  Dili.  (U.  S.)  448,  where 
certain  work  was  authorized  in  making  an 
extension  which  was  necessary  to  prevent 
the  forfeiture  of  an  important  land-grant, 
in  which  all  parties  were  interested.  It  is 
said,  however,  in  High  on  Receiver.«i;  §  390, 
that  ' '  the  receiver  is  seldom  authorized  to 
enlarge  the  operations  of  the  company,  or 
extend  its  line  of  road,  his  functions  being 
usually  limited  to  the  management  of^he 
propetty  in  its  existing  condition."  But 
a  lien  may  not  be  displaced  by  an  order 
made  in  a  proceeding  to  which  the  lien- 
holder  is  not  a  party. 

s  In  re  Le  Blanc,  4  Abb.  (N.  Y.)  K.  C. 
221.  His  title  to  the  property  relates  to 
the  time  of  his  appointment,  without  refer- 
ence to  the  time  when  l}e  became  qualified 
to  act.  Allen  v.  Central  R.  Co.,  42  Iowa, 
683;  Rutter  v.  Fallis,  5  Sandf.  (N.  Y.) 
610  ;  Steele  v.  Sturgis,  5  Abb.  Pr.  (N,"  Y.) 
442  ;  Metz  v.  Buffalo,  &c.  R.  Co.,  58  N.  Y. 
61  ;  17  Am.  Rep.  201. 

*  Northern  Indiana  R.  Co.  v.  Mich. 
Central ,R.  Co.,  15  How.  (IT.  S.)  233. 

*  Wilmer  v.  Atlanta,  &c.  R.  Co.,  2 
Woods  (U.  S.),  409. 
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corporation;  the  corporate  existence  remains  unimpaired  and  the 
company  may  sue  and  be  sued,  and  may  exercise  all  its  original 
franchises  which  are  not  in  possession  of  the  receiver.'  Such  an 
appointment  does  not  put  the  annual  meetings  of  the  corporjation 
under  the  control  of  either  the  receiver  or  the  court,  but  the  stock- 
holders retain  aU  the  rights  of  electing  the  officers  of  the  corporation 
which  they  had  before  the  receivership.^  The  appointment  of  a 
receiver  does  not,  therefore,  abate  suits  pending  agaipst  the  porpora- 
tion,2  nor  does  it  prevent  suits  .being  brought  against  the  corporation 
without  leave  of  the  court;*  but  it  does  prevent  the  bringing  of 
actions  against  the  receiver  himself,  without  leave  of  the  court 
appointing  him;  and  this  rule  applies  to  suits  against  him  on  a 
money  demand  or  for  damages,  as  well  as  to  those  the  object  of 
which  is  to  recover  property  which  he  holds  by  order  of  that  court. 


1  The  case  of  Ohio,  &c.  E.  Co.  v.  Rus- 
sell, 115  111.  52  ;  23  Am.  &  Eng.  E.  Gas. 
149,  was  an  action  to  recover  double  the 
value  of  a  fence  built  by  the  owner  of  land 
adjoining  the  road  after  the  company  had 
failed,  after  notice  duly  given,  to  construct 
it  as  required  by  statute.  The  company 
defended  on  the  ground  that  its  road  was 
in  the  hands  of  a  receiver.  The  court  in 
holding  that  such  a  defence  could  not  avail 
went  on  to  say :  "  Notwithstanding  the 
appointment  of  the  receiver,  the  corpora- 
tion is  clothed  with  its  franchises,  and 
such  corporation  still  exists.  The  effect  of 
the  appointment  of  the  receiver  is  simply 
to  give  bira  the  temporary  management  of 
the  railroad  under  the  direction  of  the 
coui-t,  instead  of  the  manager  appointed  by 
the  directors  of  the  corporation.  It  is  that 
and  nothing  more.  As  the  corporation 
still  exists,  it  may  still  exercise,  as  before, 
its  franchises,  so  it  does  not  interfere  with 
the  rightful  management  of  the  road  by 
the  receiver,  so  far  as  his  duties  are  defined 
by  the  court  appointing  him.  No  doubt 
it  may  do  many  corporate  acts,  and  cer- 
tainly it  can  do  all  things  necessary  to 
preserve  its  legal  existence,  notwithstand- 
ing the  appointment  of  a  receiver,  to  whom 
the  temporary  management  of  the  road  is 
given,  —  otherwise  the  appointment  of  the 
receiver  would  be  tantamount  to  a  dissolu- 
tion of  the  corporation.  .  .  .  The  mere 
fact  that  its  property  may  be  temporarily 
in  the  hands  of  a  receiver  does  not  relieve 


a  corporation  from  the  operation  of  such 
regulations,  any  more  than  a  private  citizen 
is  released  from  the  duty  to  observe  the 
law  because  his  property  is  sequestered  by 
the  order  of  the  court  for  the  benefit  of  his 
creditors."  See  similar  language  used  as 
to  the  effect  upon  corporate  existence  of 
the  appointment  of  a  receiver,  in  Louis- 
ville, &c.  E.  Co.  V.  Cauble,  46  Ind.  277 ; 
Wyatt  V.  Ohio,  &c.  R.  Co.,  10  111.  App. 
289  ;  Philadelphia,  &c.  E.  Co.  .-.  Com., 
104  Penn.  St.  80  ;  13  Am.  &  Eng.  E.  Caa. 
367  (appointment  of  a  receiver  does  not  af- 
fect company's  liability  for  taxes) ;  People  v. 
Bamett,  91  111.  422  (may  still  sue  and  be 
sued) ;  State  v.  Merchant,  37  Ohio  St.  251 ; 

9  Am.  &  Eng.  E.  Ca.1.  516  ;  Jones ».  Bank, 

10  Col.  464 ;  Taylor  v.  Columbian  Ins.  Co., 
14  Allen  (Mass.),  353.  The  company  may 
enter  into  contracts  or  issue  bonds  just  as 
before  the  appointment  of  the  receiver. 
McCalmont  v.  Philadelphia,  &c.  R.  Co.,  7 
Fed.  Eep.  386  ;  3  Am.  &  Eng.  E.  Cas.  163. 
Or  it  may  elect  officers  and  directors. 
State  V.  Merchant,  37  Ohio  St.  251  j  9  Am. 
&  Eng.  R.  Cas.  516. 

2  Farmers'  &  M.  Bank  v.  Philadelphia, 
&c.  E.  Co.,  14  Phila.  (Penn.)  451. 

»  Toledo,  &c.  E.  Co.  v.  Beggs,  85  111. 
80  ;  28  Am.  Rep.  613. 

*  Allen  V.  Central  E.  Co.,  42  Iowa,  683  ; 
Wyatt  V.  Ohio,  &c.  R.  Co.,  10  111.  App. 
289  ;  St.  Joseph,  &c.  E.  Co.  v.  Smith,  19 
Kan.  225.  But  see  Barton  v.  Barbour,  104 
U.  S.  126. 
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The  fact  that  by  such  order  he  is  in  possession  of  a  railroad,  and 
engaged  in  the  business  of  a  common  carrier  thereon,  does  not  so 
far  take  his  case  out  of  the  rule  that  an  action  will  lie  against  him 
for  an  injury  caused  by  his  negligence,  or  that  of  his  servants,  in 
conducting  that  business.  If  the  -adjustment  of  a  demand  against 
him  involves  disputed  facts,  the  court  may,  in  a  proper  qase,  either 
of  its  own  motion  or  on  the  prayer  of  the  parties  injured,  allow  him 
to  be  sued  in  a  court  Of  law,  or  direct  the  trial  of  a  feigned  issue  to 
settle  the  facts.^  A  court  of  equity,  however,  has  no  jurisdiction  of 
a  suit  involving  solely  a  question  of  unliquidated  damages  arising 
from  a  tort.  It  will,  therefore,  refuse  to  entertain  a  bill  filed  to 
recover  damages  for  the  death  of  a  person  thtough  the  negligence,  of 
a  railroad  company,  although  the  road,  at  the  time  of  the  injury,  was 
in  the  hands  of  a  receiver  and  under  his  entire  conti'ol,  and  he  has 
conveyed  the  road  to  purchasers,  subject  to  all  liabilities  incurred  by 
the  receiver  in  operating  the  road.^  The  remedy  in  such  a  case,  if 
the  receiver  is  liable,  is  to  settle  the  question  of  his  liability  by  an 
action  at  law,  and  ascertain  the  amount  of  the  damages  there  also, 
and  then  to  file  a  bill  against  the  purchasers  from  the  lessee.?  A 
person  having  a  legal  cause  of  action  sounding  merely  in  tort 
against  a  receiver  appointed  by  the  court  of  chancery  has  a  right  to 
pursue  his  redress  by  an  action  at  law.  Such  action  cannot  be 
brought  without  the- permission  of  the  chancellor,  but  such  permis- 
sion cannot  be  refused  unless  the  claim  preferred  be  manifestly  un- 
founded and  vexatious.  The  power  of  the  chancellor  in  this  respect 
was  considered  in  a  New  Jersey  case,  and  as  the  right  of  the  chan- 
cellor to  sanction  the  bf  inging  of  the  action  conferred  a  scintilla  of 
jurisdiction  over  the  case,  and  the  parties  proceeded  to  try  the  cause 
before  the  vicefchancellor,  it  was  held  that  the  court  of  appeals 
could  lawfully  exercise  its  jurisdiction  by  way  of  review,  and,  the 
decree  being  reversed,  the  complainant's  damages  could  be  ascer- 
tained and  adjudged  to  him  on  the  appeal.*  The  United  States 
courts  hold  that  th§  rule  requiring  the  leave  of  the  court  to  bring  an 

1  Baitdn  v.  Barbour,  104  IT.  S.  126;  Eq.  302.  The  defendant  railroad  company 
Kennedy  v.  Indianapolis,  &c.  R.  Co.,  3  was  in  possession  and  management  of  re- 
Fed.  Rep.  97;  2  Flip.  (U.  S.)  704;  De  ceivers  appointed  by  the  court  of  chancery. 
Graffenreid  v.  Brunswick,  &c.  B.  Co.,  57  The  petitions  to  recover  for  the  injuries 
Ga.  22.  were    properly    brought    to    that    court. 

8  Brown  v.  Wabash  R.  Co.,  96  111.  297.  Merrill  v.  Central  Vt.  E.  Co.,  54  Vt.  200. 

'  Brown  v.  Wabash  R.  Co.,  96  111.  297.  Cmitra,  Wabash  R.  Co.  v.  Brown,  5  Brad. 

*  Palys  V.  Jewett,  Receiver,  32  N.  J.  (111.  App.)  590 ;  affirmed,  96  111.  297. 
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action  against  a  receiver  is  not  overcome  by  a  State  statute  abrogat- 
ing the  rule,  or  providing  that  certain  classes  of  actions  may  be 
brought  without  such  consent.^  An  execution  cannot  be  levied  upon 
property  in  the  hands  of  a  receiver.  If  a  judgment  creditor  claims 
that  he  has  a  lien  upon  the  property  superior  to  the  mortgage,  or 
other  creditors  whom  the  receiver  represents,  his  remedy  is  by  apply- 
ing to  the  court  which  appointed  the  receiver  to  haye  the  property 
discharged  from  the  custody  of  the  receiver,^  and  any  interference 
with  the  property  which  is  wilful,*  or  unwarranted,*  will  be  punished 
by  the  court  as  a  contempt.  The  reason  for  this  is,  that  the  receiver 
is  the  agent  of  the  court,  and  his  possession  is  the  possession  of  the 
court ;  therefore  any  interference  therewith  is  an  interference  with 
property  in  the  custody  of  the  court.  ' 

Property  in  the  hands  of  a  receiver  is  in  custodia  legis.^  His  pos- 
session is  the  possession  of  the  court  appointing  him.  No  suit  can 
be  brought  against  him  to  disturb  his  possession,  or  to  charge  him 
with  liability  for  an  act  done  in  the  performance  of  his  duties  as 
such  receiver  without  the  consent  of  such  court.  Any  one  institut- 
ing such  a  suit  without  leave  may  be  enjoined  or  attached  for  con- 
tempt. The  proper  proceeding  is  to  apply  to  the  court  appointing 
the  receiver,  by  petition,  setting  forth  therein  the  grounds  of  com- 
plaint. Thereupon  the  court  will  direct  a  trial  by  a  jury,  reference 
to  a  master,  or  such  other  mode  of  proceeding  as  in  its  discretion  it 
may  deem  best.  The  right  of  trial  by  jury  in  such  a  proceeding 
against  a  receiver,  on  a  common-law  cause  of  action,  is  not  an  abso- 
lute right,  but  the  granting  or  withholding  thereof  lies  within  the 

1  Hale  V.  Duncan  (U.  S.  C.  Ct.),  7  may  be  summarily  dealt  with  as  for  con- 
Cent.  L.  J.  146.  tempt  of  court.  Thus,  where  striking  woik- 

^  Skinner  v.  Maxwell,  68  N.  C.  400 ;  men  on  another  road  interfere  to  prevent 

Coe  V.  Columbus,  &b.  R.  Co.,  10  Ohio  St.  the  employes  of  the  receiver  from  working 

372 ;  Robinson  v.  Atlantic,  &c.  B.  Co.,  66  on  his  road,  they  may  be  held  for  contemj't 

Penn.  St.  160.  of  coiirt.     Secor  v.  Toledo,  &c.  E.  Co.,  7 

8   Secor    V.    Toledo,    &c.    R.    Co.,   7  Biss.  (U.S.)  513;  King ».  Ohio,  &c.  R.  Co., 

Biss.  (C.  S.),  513  ;  King  «.  Ohio,  &c.  R.  7  Biss.  (U.  S.)  539  ;  inn  Wabash  R.  Co., 

Co.,   7  Biss.  (U.  S.)    529;    Robinson   v.  24  Fed.  Rep.  217;  inre  Higgins,  27  Fed. 

Atlantic,   &c,  R.  Co.,  66  Penn.  St.  160.  Rep.  443.     But  if  the  employes  of  the 

Suing  a  receiver  without  leave  of  the  courts  road  operated  by  a,   receiver    choose    to 

is  punishable  as  for  a  contempt.     Thorn  p-  abandon  work,  they  have' a  right  to  do 

son  V.  Scott,  4  Dill.  (U.  S.)  508  ;  Gest  v.  so,  or  to  induce  others,  by  persuasion  ov 

New  Orleans,  &c.  R.  Co.,  30  La.  An.  28.  argument,  to  do  so.     But  if  they  resort  to 

*  Richards  v.  People,  81  111.  551.  threats  or  violence  they  are  guilty  of  con- 

5  This  being  true,  and  the  receiver  being  tempt.     United  States  v.  Kane,  23  Fed. 

an  officer  of  the  court,  any  person  interfer-  Rep.  748  ;  25  Am.  &  Eng.  R.  Cas.  608. 
ing  with  the  receiver's  control  of  the  road 
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sound  diacretion  of  the  court.  Such  a  proceeding  is  aot  a  "  suit  at 
law  "  within  the  provision  of  the  Constitution  guaranteeing  the  right 
of  trial  by  jury.  Thus,  in  a  case  before  the  United  States  CSjEGuit 
Court  for  the,Southern  District  of  Ohio,  upon  application  of  bond- 
holders of  the  defendant  road  in  a  suit  to  foreclose  their  sgeurity,  a 
receiver  was  appointed  to  operate  the  roadi  During  such  operation  a 
train  having  run  over  a  Mrs.  C,  a  petition  was  filed  in  the  foreclosure 
proceeding  by  her  husband,  as  administrator,  to  recover  dia,mages  for 
her  death.  It  was  held  that  the  petitioner  was  not  entitled  to  a  trial 
bj^a  jury.^  But  in  some  of  the  States  it  is  denied  that,  the  receiver 
is  the  agent  of  the  court  appointing  him,^  and  it  is  held  that  actions 
may  be  brought  against  him  without  leave  of  the  court  appointing 
liiin  ;  but  there  can  be  no  question  that  th^  rule  is  generally  other- 
wise, and  that  reason  and  authority  sustain  it.^ 

This  general  rule  that  a  receiver  cannot  be  sued  without  leave 
of  the  court  by  which  he  was  ajJpointed  applies  to  suits  brought 
against  him  to  recover  a  money  demand  or  damages,  as  well  as  to 
those  the  object  of  which  is  to  take  horn  his  possession  property 
which  he  is  holding  by  order  of  the  court ;  nor  does  the- fact  that  he 
is  in  possession  of  the  road,  and  is,  by  the  order  of  eourt;  engaged  in 
the  business  of  a  common  carrier  -thereon,  take  his  case  ouj;  of  the 
rule  that  he  is  only  answerable  to  the  court  by  which- he  was  ap- 
pointed,, and  cannot  be  sued  without  its  leave.*'   No  suit  can  be 

1  Kennedy  v.  Indianapolis,  &c.  R.  Co.,  Ohio.  But  this  statute  cannot  control  the 
3  Fed.  Eep.  97.  action  of  this  court.    Jones,  on   Railroad 

2  See  Allen  v.  Central  R.  Co.,  42  Iowa,  Securities,  §  503  ;  7  Cent.  L.  Jj.  146  ;  and 
683;  Kinney  v.  Crocker,  18  Wis.  74;  Thompson  v.  Scott,  4  Dill.  (U.  S.)  508. 
Safford  a  People,  85  111.  558.  Now  can  we  yield  to  the  modification  of 

'  Thompson  V.  Scott,  4  Dill.  {U.  S.)  the  rule  adopted  by  some  of  the  State 

608.    In  Kennedy  v.  Indianapolis,  &c.  R.  courts.    These  decisions  have  been  ably 

Co.,  3  Fed.  Rep.  97,  it  was  held  that  an  reviewed  by  Love,  J.,    in  the  case  of 

action  against  the  receiver  of  a  railroad  Thompson  v.  Scott,  4  Dill.  (U.  S.)  508, 

company,  for  damages  for  personal  injury,  and  his  refutation  of  them  maintained  by 

cannot  be  sustained  without  leave  of  the,  a  cogency  of  reasons  that  ought,  we  think, 

court  by  which  he  is  appointed,  but  that  to  fvever  fftreclose  all  further  discusaon  of 

on  application  he  will  ibe  permitted  to  go  the  question.     Mr.  High;  who  advocates 

before  a  master,  or  sue  in  a  court  of  law,  [in;  an  article  published  in  the  Southern 

and  that  he  has  ho  absolute  right  to  a  juiy  Law  Review]  the  new  doetrine,'  admits 

trial  if  the  Court  of  Chancery  choose,  to  that   '  the  weight  of  authority  is  adverse 

retain   jurisdiction.     Baxter,   J.,    says  :  to  the  exercise  of  any  right  of   action 

"Such  has  been  the  uniform  holding  of  against  a  receiver  by  any  court  other  than 

the    courts   until    recently,   since  which  that  from  which  He- derives  his' appoint- 

modifleations  of  the  rule  have  been  at-  ment;  and  to  whioh  he  is  amenable.'  " 
tempted  by  a  few  exceptional  adjudications,  »  Barton  v.  Barbour,  104  U.  S.  126;  4 

and  by  legislative  enactments  in  some  of  Am-.  &  Eng.  E.  Cas.  1. 
the  Stages.    A  statute  of  the  kind  exists  in 
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maintained  against  the  receiver  of  a  railroad  who  is  by  order  of  court 
condufcting  the  business  of  a  common  carrier  thereon,  for  injury  to 
persons  or  property  caused  by  bis  negligence,  or  that  of  his  servants, , 
without  leave  of  the  court  by  which  he  was  appointed.  The  trial 
by  a  court  of  equity,  according  to  its  own  course  and  practice,  of 
issues  of  fact  growing  out  of  the  administration  of  trust  property  in 
its  possession,  does  not  impair  the  constitutional  right  of  trial  by 
jury.  If  the  adjustment  of  a  demand  against  the  receiver  involves 
any  dispute  in  regard  to  the  facts  on  which  his  liability  depends,  or 
in  regard  to  the  amount  of  the  damages  sustained,,  a  court  of  equity, 
in  a  proper  case,  in  the  exercise  of  its  legal  discretion,  either  of  its 
own  motion  or  on  the  demand  of  the  party  injured,  may  allow  him 
to  sue  the  receiver  in  a  court  of  law,  or  direct  the  trial  of  a  feigned 
issue  to  settle  the  contested  facts.  A  court  of  equity  may  in  its  dis- 
cretion, in  view  both  of  the  public  and  private  interests  involved, 
authorize  its  receiver  of  the  road"  and  other  property  of  a  railroad 
company  to  keep  the  same  in  repair  and_  to  manage  and  use  it  in  the 
ordinary  way  until  it  can  be  sold  to  the  best  advantage  of  all  inter- 
ested therein.  Without  leave  of  that  court,  a  court  of  another 
State  has,  under -such  circumstances,  no  jurisdiction  to  entertain  a 
suit  against  him  for  a  cause  of  action  arising  in  the  State  in  which 
he  was  appointed,-  and  in  which  the  property  in  his  possession  is 
situa'ted,  based  on  his  negligence,  or  that  of  his  servants,  in  the 
performance  of  their  duty  in  respect  of  such  property.^ 

1  Barton  v.  Barbour,  lOi  U.  8.  126  His  judgment,  if  he  recovered  one,,  would 
In  this  case  Wood,  J.,  said  :  "The  plain-  be  against  the  defendant  in  his  capacity 
tiff  in  error  concedes  it  to  be  a  general  rule,  as  receiver,  and  the  execution  would  run 
•  that  before  suit  is  brought  against  a  re-  against  the  property  in  his  hands  as  such, 
ceiver,  leave  should  be  obtained  from  the  Hall  v.  Smith,  2  Bing.  156;  Camp  v. 
court  by  which  he  was  appointed,  and  con-  Barney,  i  Hun  (N  Y.),  373;  Common- 
tends  that  the  only  consequences  resulting  wealth  v  Runt,  26  Penn.  236  ;  Thompson 
frdm  the  prosecution  of  such  a  suit  with-  v.  Scott,  4  Dill.  (U.  S.)  588.  If  he  has  a 
out  leave,  is  that  the  plaintift'  may  be  re-  right  in  a  distinct  suit  to  prosecute  his 
strained  by  injunction,  or  attached  as  ibr  a  demand  to  judgment  without  leave  of  the 
contempt.  He  insists,  however,  first,  that  court  appointing  the  receiver,  he  would 
the  general  rule  requiring  leave  applies  have  the  right  to  enforce  satisfaction  of  it 
only  to  cases  where  the  purpose  of  the  suit  without  leave.  By  virtue  of  his  judgment 
is  to  take  from  the  receiver  property  which  he  could,  unless  restrained  by  injuifction, 
is  actually  in  his  possession,  placed  there  seize  upon  the  property  of  the  tnist  or 
by  order  of  the  court.  We  conceive  that  attach  its  credits.  If  his  judgment  were 
the  rule  is  not  so  limited.  The  evident  recovered  outside  the  tenitorial  jurisdic- 
purpose  of  a  suitor,  who  brings  his  action  tion  of  the  court  by  which  the  receiver 
against  a  receiver  without  leave,  is  to  obtain  was  appointed,  he  could  do  this,  and  the 
some  advantage  over  the  other  claimants  court  which  appointed  the  receiver  and 
upon  the  assets  in  the  receiver's  hands,  was  administering  the  trust  assets  would 
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A  receiver  has  all  the  rights  which  the  corporation  itself  had,  and 
is  entitled  to  pursue  the  same  legal  remedies;  but  as  a  rule  he  can- 


be  impotent  to  restrain  him.  The  effect 
upon  the  property  of  the  trust  of  any ' 
'attempt  to  enforce  satisfaction  of  his  judg- 
ment would  he  precisely  the  same  as  if  his 
suit  had  been  brought  for  the  purpose  of 
taking  property  from  the  possession  of  the 
receiver.  A  suit,  therefore,  brought  with- 
out leave  to  recover  judgment  against  a 
receiver  for  a,  money  demand,  is  virtually 
a  suit  the  purpose  of  which  is  and  effect  of 
which  may  be,  to  take  the  property  of  the 
trust  from  the  receiver's  hands  and  apply 
it  to  the  payment  of  the  plaintiff's  claim, 
without  regard  to  the  rights  of  other 
creditors  or  the  orders  of  the  court  which 
is  administering  the  trust  property.  We 
think,  therefore,  that  it  is  immaterial 
whether  the  suit  is  brought  against  the 
receiver  to  recover  specific  property  or  to 
obtain  judgment  for  a  money  demand.  In 
either  case  leave  should  be  first, obtained. 
And  it  has  been  so  held  in  effect  by  this 
court.  In  the  case  of  Wiswall  v,  Sampson, 
H  How.  (U.  S.)  52,  this  court  said  :  'It 
has  been  argued  tliat  a  sale  of  the  premises 
on  execution  and  purchase  occasioned  no 
interference  with  the  possession  of  the 
receiver,  and  hence  no  contempt  of  the 
authority  of  the  court,  and  the  sale  there- 
fore in  such  a  case  should  be  upheld.  But 
conceding  the  proceedings  did  not  disturb 
the  possession  of  the  receiver,  the  argu- 
ment does  not  meet  the  objection.  The 
property  is  a  fund  in  court  to  abide  the 
result  of  the  litigation  and  to  be  applied 
to  the  payment  of  the  judgment  creditor 
who  has  filed  his  bill  to  remove  impedi- 
ments in  the  way  of  his  execution.  If  he 
has  succeeded  in  establishing  his  right  to 
the  application  of  any  portion  of  the  fund, 
it  is  the  duty  of  the  court  to  see  that 
such '  application  is  made.  And  in  order 
to  effect  this,  the  court  must  administer, 
it  independently  of  any  rights  acquired 
by  third  persons  pending  the  litigation. 
Otherwise  the  whole  fund  may  have  passed, 
out  of  its  hands  before  the  final  decree  and 
the  litigation  become  fruitless.'  So  in 
Ames  V.  Trustees  of  Birkenhead  Docks,  20 
Beav.  332,  Lord  Romilly,  Master  of  the 
HoUs,  Said  that  it  is  an  idle  distinction 
that  the  rule  forbidding  any  interference 


with  property  in  the  course  of  administra- 
tion in  the  Court  of  Chanceiy  only  applies 
to  property  actually  in  the  hands  of  the  re,- 
ceiver,  and  declared  that  it  applied  to 
debts,  rents,  and  tolls  which  the  received' 
was  appointed  to  receive.  It  is  uejct  £is- 
serted  by  plaintiff  in  error  that  the  fact  that 
the  receiver  in  this  case  is  in  possession  of 
and  is  conducting  the  business  of  a  railroad 
as  a  common  carrier,  takes  his  case  out  of 
the  mle  that  he  is  only  answerable  to  the 
court  by  which  he  is  appointed,  and  can- 
not be  sued  without  its  leave.  His  conr 
tention  is  that  parties  who  deal  with  such 
a.receiver  either  as  freighte;'s  or  passengers 
upon  his  railroad,  may,  for  any  injury 
suffered  either  in  person  or  property,  sue 
the  receiver  withovit  leave  of  the  court  by 
which  he  was  appointed.  ■  We  do  not 
perceive  how  the  fact  that  the  receiver 
under  the  orders  of  the  court  is  doing  the 
business  usually  done  by  a  common  cai-rier 
makes  his  case  any  exception  to  the  rule 
under  consideration.  It  was  said  by  this 
court  in  Cowdrey  v.  Galveston,  &c.  R. 
Co.,  93  U,  S.  352,  that  'the  allowance 
for  goods  lost  in  transportation  and  for 
damages  done  to  property  whilst  the  road 
was  in  the  hands  of  the  receiver  was  prop- 
erly made.  The  earnings  received  were 
as  much  chargeable  with  such  loss  and 
damage  as  they  were  chargeable  with  the 
ordinary  expenses  of  managing  the  road. 
The  bondholders  were  only  entitled  to 
what  remained  after  charges  of  this  kind 
/as  well  as  the  expenses  incurred  in  their 
behalf  were  paid.'  This  puts  claims 
against  the  receiver  in  his  capacity  as  a 
common  carrier  on  the  same  footing  pre- 
cisely as  the  salaries  of  his  subordinates 
or  as  claims  for  labor  and  material  used  in 
caiTying  on'  the  business.  If  a  passenger 
on  the  ra;ilroad,  who  is  injured  in  person 
or  property  by  the  negligence  of  the  ser- 
vants of  the  receiver,  can  without  leave 
sue  him  to  recover  his  damages,  then  every 
conductor,  engineer,  hrakemaa,  or  track- 
hand  can  also  sue  for  his  wages  without 
leave.  To  admit  such  a  practice  would  bo 
to  allow  the  charges  and  expenses  of  the 
administration  of  a  trust  property  in  the 
hands  of  a  court  of  equity  to  be  controlled 
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not  sue  without  first  obtaining  leave  from  the  court  appointing 
him.i  If  two  or  more  receivers  are  appointed  of  the  same  property 
by  the  different  courts,  it  is  the  generally  accepted  doctrine  that  the 
court  first  taking  jurisdiction  and  control  is  entitled  to  retain  juris- 
diction until  the  litigation  is  ended,^  and  to  take  and  retain  the  pos- 


by  other  courts,  at  the  instance  of  im- 
patient suitors,  without  regard  to  the, 
equities  of  other  claimants  and  to  permit 
the  trust  property  to  be  wasted  in  the 
costs  of  unnecessary  litigation.  Such  is 
not  the  course  and  practice  of  courts  of 
equity  in  administering  a  trust  estate. 
The  costs  and  expenses  of  the  trust  are 
allowed  by  the  court  upon  u  reference  to 
its  own  master.  If  the  adjustment  of  the 
claim  involyes  any  dispute  in  regard  to  the 
alleged  negligence  of  the  receiver,  or  any 
-other  fact  upon  which  his  liability  depends, 
or  in  regard  to  the  amount  of  the  damages 
sustained  by  a  party,  the  court,  in  a  proJ)er 
case,  in  the  exercise  of  its  legal  discretion, 
either  of  its  own  motion  or  on  the  demand 
of  the  pai-ty  injured,  may  allow  him  to 
sue  the  receiver  in  a  court  of  law,  or  direct 
the  tiial  of  a  feigned  issue  to  settle  the 
contested  facts.  The  claim  of  tb  e  plaintiff, 
•which  is  against  the  receiver  for  a  pers(mal 
injury  sustained  by  her  while  travelling 
on  the  railroad,  managed  by  him,  stands 
on  precisely  the  same  footing  as  any  of  the 
expenses  incurred  in  the  execution  of  the 
trust,  and  must  be  adjusted  and  satisfied 
in  the  same  way.  We  therefore  think 
that  the  demand  of  the  plaintiff  in  error  is 
not  of  such  a  nature  that  it  may  be  prose- 
cuted by  suit  without  leave  of  the  court." 
The  court  also  held  that  the  plaintiffs 
second  contention  that  want  of  leave  to 
bring  the  suit  does  not  take  away  the 
jurisdiction  of  the  court  in  which  it  was 
brought  to  hear  and  determine  it,  but  only 
subjects  the  plaintiff  to  liability  to  be  at- 
taohed  for  contempt  or  to  be  enjoined  from 
its  further  prosecution,  could  not  be  up- 
held. Barton  v.  Barbour,  104  U.  S.  128. 
See  as  to  this  last  holding,  Peale  v.  Fhipps, 
14  How.  (U.S.)  368. 

1  Screven  v.  Clark,  48  Ga.  41  ;  Parker 
V.  Browning,  8  Paige  {N.  Y. ),  388. 

2  Sedgwick u.  Meach,  6 Blatchf.  (U.S.) 
156;  Belli).  New  Albany,  &e.R.  Co.,  2Bi88. 
(U.  S. )  390  ;  Union  Trust  Co.  v.  Hockford, 
&a.  R.  Co.,  6  Biss.  (U.  S.)  197  j  Memphis 


V.  Dean,  8  Wall.  (U.  S.)  64.  If  a  receiver 
appointed  by  another  court,  on  a  bill  filed 
while  the  controversy  is  pending,  takes 
prior  possession  of  the  res,  his  possession 
is  wrongful  and  should  give  way  to  the 
prior  jurisdiction  of  this  court.  Gaylor  v. 
Fort  Wayne,  &e.  R.  Co.,  6  Biss.  (U.  S.) 
286  ;  Union  Trust  Co.  e.  Bockford,  &c.  B. 
6  Biss.  (U.  S.)  197.  Where  a  receiver 
who  has  been  appointed  by  a  State  court 
in  the  interest  of  the  creditors  of  a  con- 
struction company  proceeds  with  the  work 
of  construction  by  entering  into  contracts, 
etc. ,  the  fact  that  a  controversy  arises  be- 
tween him  and  a  contractor,  or^etween  a 
contractor  and-other  claimants  ofii  common 
fund,  does  not  entitle  the  contractor  to 
remove  the  cause  tp  a  Federal  court,  espe- 
cially after  the  State  court  has  proceeded, 
without  objection,  to  adjudicate  upon  the 
rights  of  the  parties.  Buell  v.  Cincinnati, 
&c.  Const.  Co.,  9  Fed.  Eep.  351.  Where 
a  State  court,  on  a  bill  of  like  character 
with  one  pending  in  the  United  States 
court,  appoints  a  receiver  inadvertently, 
and  without  knowledge  of  the  facts  in  the 
Federal  court,  and  the  circumstances  indi- 
cate collusion  in  the  State  court,  the  ap- 
pellate court  will  not  interfere  with  the 
judge  of  the  State  court  iii  revoking  the 
order  appointing  his  receiver,  and  turning 
over  the  property  to  the  receiver  of  the 
United  States  court.  May  v.  Printup,  59 
Ga.  128.  An  order  was  granted  by  a  jus- 
tice of  the  Supreme  Court  at  chambers  in 
tbe  first  district,  appointing  a  receiver  of 
the  property,  franchise,  and  effects  of  the 
defendant.  It  did  not  appear  that  the 
order  had  ever  been  entered  in  the  second 
department.  It  was  held  that,  being  a 
chamber  order,  no  appeal  from  it  would 
lie  until  it  had  been  so  entered.'  Clinch 
V.  South  Side  R.  Co.,  2  Hun  (N.  Y.), 
154.  Where  a  oonflictihg  question  of 
jurisdiction  arose  between  the  Superior 
Courts  of  two  counties  in  the  matter  of 
the  appointment  of  a  receiver  for  the  de- 
fendant  corporation,   who,    pending    the 
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session  of  the  property,  without  interference  from  other  courts,  unless 
a  receiver  subsequently  appointed  has  first  taken  possession  of  the 
property,  in  which  case,  it  seems  that  priority  of  possession  gives  the 
better  right  to  its  edntrol.^  The  court  a;ppointing  a  receiver  may 
take  cognizance  of  ctiiestions  involving  the  receiver's  liability,  or  may 
permit  them  to  be  tried  in  a  court  of  Jaw,  unless  the  jurisdiction  of 
the  court  is  assailed.^  In  Vermont,  it  has  been  held  that  the  court 
has  power  to  restrain  parties  within  its  jurisdiction  from  prosecuting 
suits  in  foreign  courts  which  interfere  with  the  receiver's  possession 
and  control  of  the  property.^  If  a  receiver  appointed  by  one  court 
is  in  possession  of  the  property,  he  is  not  amenable  to  suit  in  another 
court  in  respect  thereto  ;  and  if  the  property  has  passed  beyond  his 
control,  he  would  not  in  any  event  be  a  necessary  party  in  a  pro- 
ceeding to  adjudge  a  lien  on  such  property  still  subsisting,  notwith- 
standing the  proceedings  in  the  court  wherein  he  was  appointed 
receiver.*  In  a  Kansas  case,®  a  county  treasurer  filed  his  petition  in 
the  district  court  against  a  railroad  company,  and  a  receiver  of  the 
company  appointed  by  the  circuit  court  of  the  United  States,  to  re- 
cover the  taxes  levied  upon  the  company  for  the  year  1874.  The 
petition  alleged  the  appointment  of  the  receiver  and  his  possession 
and  control  of  the  road.  Without,  so  far  as  the  record  disclosed,  the 
issue  or  service  of  any  process,  the  company  and  receiver  filed  a  joint 
answer,  in  which  they  admitted  that  a  portion  of  the  'taxes  were 
properly  chargeable  against  the  company,  and  consented  that  judg-  , 
ment  might  be  rendered  against  them  in  the  action  for  that  amount ; 
and  also  alleged  the  appointment  of  the  receiver  by  the  United  States 

controversy,   was  duly  elected  president  conrt.  _  Conkling  v.  Butler,  4  Biss.  (TJ.  S.) 

thereof,  it '  was  held  that  the  '  Supi-etne  22.     But  the   fact  that  the  property  is 

Court,   without    expressing    an    opinion,  being  administered  upon  in  proceedings 

should  affii-m  the  order  below  appealed  taken  in  a  State  court,  and  that  the  plain- 

from,   as- it  will  not  decide  a  question  tiff  might  apply  to  that  court  for  relief,  is 

of  great  importance  except  where    it   is  no  bar  to  the  institution  of  proceedings  in 

necessary  to  protect  a  substantial  right,  the  Circuit  tJourt  of  the  United  States. 

Com'rs    of  Craven    County  v.    Atlantic,  Griswold  v.  Central  Vermont  E.   Co.,  9 

&c.   E.   Co.,   77    N.    C.   297.    Where  a  Fed.  Kep.  797. 

State  court,  on  a  petition  under  the  In-         ^  BnArLBT,  J.,  in  'Wilmer  v.  Atlanta, 

diana  statutes  to  dissolve  a  corporation,  &c.  R.  Co.,  2  Woods  (U.  S.),  425. 

has  taken  jurisdiction  and  decreed  a  dis-         '^  Klein  v.  Jewett,  26  N.  J.  Eq.  474. 

solution  of  the  corporation, '  appointed  a.         *  Vt.  &  Canada  R.  Co;  v.  Vt.  Central 

receiver,  and  taken  the  custody  of  the  as-  R.  Co.,  46  Vt.  792. 

sets,  no  national  court  can  take  jurisdic-         *  Mass.  Mutual  L.  Ins.  Co.  v.  Chicago, 

tion  of  a  bill  to  call  on  the  receiver  to  &c.  R.  Co.,  13  Fed.  Kep.  §57. 

render  an  account,  and  to  collect  the  assets         ^  gt,  Joseph,  &c.  R.  Co.  v.  Smith,  19 

under  the  directioii  of  the  United  States  Kan.  225. 
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Circuit  Court,  that  he  was  not  amenable  to  the  process  of  the  District 
X^ourt,  and  prayed  that  as  to  him  the  suit  might  be  dismissed.  It 
was  held  that  the  District  Court  had  jurisdiction,  and  properly  ren- 
dered judgment  against  the  receiver.  The  jurisdiction  of  the  court 
first  attaching  may  be  said  to  be  unquestionable.  Chief  Justice 
Marshall  announced  the  rule,  in  an  early  case,^  as  follows  :  "  Of 
two  courts  having  concurrent  jurisdiction  of  any  matters,  the  one 
whose  jurisdiction  first  attaches  acquires  exclusive  control  of  all  con- 
troversies respecting  it  involving  substantially  the  same  interests  ; " 
and  this  rule  is  almost  universally  followed.^     It  has  been  held  that, 


1  Smith  V.  Molver,  9  Wheat.  (U.  S.) 
532. 

•  2  Mallett  V.  Dexter,  1  Cnrt.  (U.  S.) 
178;  The  Robert  Fulton,  1  Paine  (U.  S.), 
621 ;  ex  parte  Robinson,  6  McLean 
(U.  S.),  355  ;  Board  of  Missions  o.  Mc- 
Ma«ters,  4  Am.  Law  Rev.  526 ;  ex  pa/rte 
Sifford,  5  id.  659 ;  Parsons  v.  Lyman,  5 
Blatcbf.  (U.  S.)  170 ;  United  States  v. 
Wells,  20  Am.  Law  Eev.  424;  Crane  v. 
McCoy,  1  Bond  (U.  S.),  422;  Blake  v. 
Railroad,  6  N.  B.  R.  331 ;  Levi  v.  Life 
Ins.  Co.,  1  Fed.  Rep.  206;  Hamilton  v.. 
Chouteau,  6  Fed.  Rep.  339;  Ins.  Co.  v. 
University  of  Chicago,  6  Fed.  Rep.  443 ; 
Walker  v.  Flint,  7  Fed.  Rep.  435  ;  Wire 
Co.  V.  Wlieeier,  11  Fed.  Rep.  206  ;  Ins. 
Co.  V.  Railroad,  13  Fed.  Rep.  857  ;  The 
J.  W.  French,  6  Fed.  Rep.  916 ;  Stout  v. 
Lye,  103  IT.  S.  66.  In  a  case  where  the 
Supreme  Court  of  New  Hampshire  decreed 
the  foreclosure  of  a  deed  of  trust  and  mort- 
gage of  a  railroad,  and  the  property  was 
actually  sold,  it  was  held  that  the  Circuit 
Court  of  the  United  States  could  not  enter- 
tain a  bill  to  enforce  the  operation  of  the 
road  by  trustees  for  the  benefit  of  its 
stockholders,  although  the  bill  was  filed 
before  the  sale,  and  the  sale  when  made 
was  declared  to  bo  subject  to  the  result  of 
the  suit  in  the  Circuit  Court.  Clark, 
D.  .1.,  said  :  "  The  possession  of  a  receiver 
is  the  possession  of  the  court  appointing 
him,  and  cannot  be  divested  by  a  court  of 
co-ordinate  jurisdiction."  Bruce  v.  Man- 
chester, &c.  R.  Co.,  19  Fed.  Rep.  342  ;  Tay- 
lor V.  Carryl,  20  How.  (U.  S. )  583  ;  Hagan 
V.  Lucas,  10  Pet.  (U.  8. )  100  ;  Freeman  v. 
Howe,  24  How.  (U.  8.)  450  ;  Buck  ». 
Colbath,  3  Wall.  (U.  S.)  834;  Walker  v. 
Flint,  7  Fed.  Rep.  435.    In  Andrews  o. 


Smith,  5  Fed.  Rep.  883,  in  a'suitby  the 
first-mortgage  bondholders  of  the  Veimont 
Central  Railroad  against  the  mortgage 
trustees,  for  holding  the  trustees  account- 
able for  moneys  alleged  to  have  been 
taken  by  them  from  the  trust  funds  in 
their  hands  in  violation  of  their  tru.st,  the 
defendants  pleaded  that  during  the  period 
of  the  accounting  called  for  they  had  been 
in  possession  of  the  railroad  as  receivers  or 
officers  of  the  Court  of  Chancery  of  Frank- 
lin County,  Vermont,  and  as  such  receiv- 
ers, had  already  rendered  an  account  to 
the  Court  of  Chancery  for  the  sums 
claimed  in  the  suit,  and  so  they  could  not 
be  held  chargeable  therefor  in  any  proceed- 
ing for  that  purpose  in  this  court ;  or  that 
if  they  were  otherwise  so  chargeable,  yet 
as  the  same  subject-matter  was  previously 
before  the  State  court  for  adjudication, 
this  court  should  dismiss  the  plaintiffs' 
bill,  out  of  comity  towards  the  State  court. 
The  defendants  also  contended  that  if  they 
had  ceased  to  be  receivers  of  the  State 
f^urt  prior  to  the  origin  of  the  demand  in 
suit,  yet  no  order  for  discharging  them  as 
receivers  had  ever  been  entered  in  the 
State  court,  and  that  this  court  should 
still  regard  them  as  official  receivers  of  the 
State  court.  It  was  hold  by  Wheelek, 
D.  J.,  that  the  receivership  formerly  exist- 
ing in  the  State  court  had  practically 
ceased  prior  to  the  period  covered  by  the 
accounting  claimed  in  this  case,  and  that 
the  State  court  had  so  determined,  and 
that  as  the  parties  themselves  had  brought 
the  receiverahip  to  a  close  by  their  own 
acts,  no  formal  entry  in  court  of  such  dis- 
charge was  necessary,  and  that  as  the  par- 
ties to  the  procepding  in  the  State  court 
were  not  the  same  as  the  jjarties  in  this 
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when  a  receiver  of  a  railroad  company  has  been  appointed  by  a 
United  States  court,  another  corporation  can  acquire  no  right  of  way 
over  the  line  by  proceedings  for  its  condemnation  ;i  but  it  is  not  be- 
lieved that  this  doctrine  can  be  sustained  either  in  reason  or  upon 
authority.  The  right  of  etninent  domain  is  a  public  right,  existing 
for  the  benefit  of  the  public,  and  it  cannot  be  legally  suspended  by 
the  action  of  any  court,  State  or  national,  in  any  collateral  proceed- 
ings, ^or  because  the  land  is  in  the  custody  of  the  court.  The  receiver 
and  the  corporation  being  made  parties  to  such  proceedings,  there 
can  be  no  doubt  that  a  good  title  under  such  proceedings  may  be 
obtained. 

Sec.  482.  Liability  oi  Receiver  as  Common  Carrier,  for  XTegligence, 
etc.  — <■  There  seems  to  be  no  good  reason  why  a  receiver,  operating  a 
railway  as  the  agent  of  the  court  appointing  him,  and  deriidng  no 
profit  or  advantage  to  himself  therefrom,  should  be  liable  for  the' 
negligence  of  his  (employes  therein,  in  the  same  manner  and  to  the 
same  extent. that  the  corporation  would  be  if  it  was  operating  the 
road,  and  the  better  rule  seems  to  be  that  he  is  only  liable  in  his 
of&cial  capacity  for  such  injuries  ;2  and  accordingly  it  has  been  held 
that  where  an  action  is  brought  against  him  in  his  individual 
capacity,  it  will  be  enjoined  upon  a  bill  brought  for  that  purpose.'*' 

case,  the  pendency  of  such  proceedings  Windsor   v.   McVeigh,   93    IT.    S.    274 ; 

would  be  no  bar  to  this  suit.     Also,  that  Payne  w.  Hook,  7  Wall.  (IT.  S.)  425. 

the  rule  of  comity  towards  the  State  court  '  Western  Union  Tel.  Co.  v.  Atlantic, 

could  not  operate  to  deprive  this  court  of  &c.  Tel.  Co.,  7  Biss.  (U.  S.)  367. 

its  own  rightfcrl.jjirisdietiein..,   Stanton  v.  ^  Camp  v.  Barney,  4  Huu  (N.  Y.),  373; 

Embrey,  93  U.  S.  548  ;  Cook  •,.  Burnley,  Central  Trust. Co..  ».  Wabash,  &c.  E.  Co., 

11  Wall.  (U.  S.)  668;  Slooum  ».  May-  26  Fed.  Rep.  12  (failure  to  fence,  receirer 

berry,   2  Wheat.    (U.    S.)   1;  Hanis  v.  held  liable):  McNuUa  v.  Ensch,  134  Til. 

Dennie,  3  Pet.   (U.  S.)   292;   Hagan  v.  46;   Henderson  v.  Walker,  35  Ga.   481; 

Lucas,  10  Pet.    (U     S.)    400;    Wiswall  Thurman  .,.  Cherokee,  &c.  E.  Co.,  56  Ga. 

V.  Sampson,  14  How.  (U.  S.)  52 ;  Buck  ».  376  (injury  to  employe);  Sloan  v.  Central 

Colbath,  3  Wall.  (U.  S.)  334  ;  Anonymous,  Iowa  E.  Co.,  62  Iowa,  728;  11  Am.  &  Er.g. 

6  Vea.  287 ;  Angel  v.  Smithy  9  id.  335  ;  E..Cas.  145  ;  Cardot  v.  Barney,  63  N.  Y. 

Booth  V.  Clark,  17  How.    (U.  8.)   322;  281;  20  Am.  Eep.  533;  Kain  k.  Smith,  80 

Peck  V.  Jennesg,  7  How.    (U.   S.)  612  ;  N.  Y.  458.      In  this  last  case,  however, 

Vermont,  &c.  R.  Co.  v.  Vermont  Cent.  R.  where  the  receiver  appointed  by  the  courts 

Co.,  50  Vt.  500  ;  Mallett  i\  Dexter,  1  Curt,  of  Vermont,  leased  a  line  of  railroad  in  New 

(U.  S.)  178;  Erwin  v.  Lowery,^  7  How.  York,  the  court  held  that  as  the  court  ap- 

(U.   S.)  172;   Suydam  v.    Broadnax,  14  pointing  him  had  no  control  over  the  leased 

Pet.  (U.  S.)  67;  Union  Bank  v.  Joilly,  18  road,  he  was  liable  individually  for  its 

How.  (U.  S.)  503;  Shelby  i).  Bacon,  10  .management.     Gibbs  w.  Greenville,  &o.  E. 

How.  (U  S.)  56  i  Green  v.  Greighton,  23  Co.,  15  S.  C.  518;  Eogers  v.  Mobile,  &o.  E. 

How.  (U.  S.)  90  ;  Davjs  v  Duke  of  Marl-  Co.,  12  Am.  &  Eng.  E.  Cas.  (Tenn.)  442; 

borough,  2  Swanst.  113  ;  Milwaukee,  &c.  Cardot  v.  Barney,  63  N.  Y  281. 

,E,  Co.  V.  Soutter,  2  Wall.  (U.  S.)  510;  8  Camp  u.  Barney,  4  Hun,  373. 
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But  for  his  own  personal  wrongs  or  negligence  he  is,  as  a  matter  of 
course,  personally  liable.^ 

At  law,  a  receiver  operating  a  railway  is  treated  as  a  common 
carrier,  and  is  liable  as  such;^  but  unless  some  personal  iniquity  on 
his  part  is  shown,  the  liability  is  not  personal.  He  is  a  mere  officer 
of  the  court  which  has  the  property  in  charge,  and  no  responsibility 
attaches  to  him  personally  except  for  his  own  official  misconduct.^ 
Thfe  usual  (practice  is  to  allow  the  receive!  to  be  sued  by  leave  of 
court,  and  a  personal  judgment  to  be  taken  against  him  to  be  paid 
out  of  the  current  funds  of  the  company  in  his  hands.*  But  where 
he  acts  in  a  dual  capacity,  as  a  receiver  and  a  trustee,  he  may  be 
held  personally  liable.^ 

The  receiver  may  avail  himself  of  any  defences,  statutory  or  other*- 
wise,  of  which  the  company  might  avail  itself.  In  the  operation  of 
the  road  he  stands  in  the  place  of  the  company,  and,  to  a  certain 
limited  extent,  may  perhaps  be  said  to  act  as  its  agent.*     Thus,' in 


'  Hopkifas  V.  Connell,  2  Tenn.  Ch. 
323. 

<'  Little  V.  Dusenberry,  46  N.  J.  L. 
614 ;  50  Am.  Eep.  445  ;  25  Am.  &  Eng. 
K.  Cas.  632  ;  Davis  v.  Duncan,  19  Fed. 
Eep.  477;  17  Am.  &  Eng.  R.  Cas.  295; 
Cowdrey  ».  Galveston,  &c.  R.  Co.,  93  IJ.  S. 
352 ;  Bell  v.  Indianapolis,  &c.  R.  Co.,  53 
liid.  47;. Kansas  Pac.  E.  Co.  <>.  Searle,  11 
Col.  1;  35  Am.  &  Eng.  E.  Cas.  6;  Nicliols 
V.  Smith,  115  Mass.  332. 

8  Texas  Pacific  R.  Co.  v.  Collins,  84 
Tex.  121;  Turner  v.  Cross,  83  Tex  218, 
607 ;  18  S.  W.  Eep.  578  ;  Houston,  &c. 
E.  Co.  V.  Roberts  (Tex.),  19  S.  W.  Eep. 
512;  Texas,  &c.  R.  Co.  u.  Bailey,  83  Tex. 
19;  Eyan  v.  Hays,  62  Tex.  42;  23  Am.  & 
fing.  R.  Gas.  501 ;  Davis  v.  Duncan,  19 
Fed.  Eep.  477 ;  17  Am.  &  Eng  E.  Cas. 
295  ;  Rogers  ».  Wheeler,  43  N.  Y.  602  ; 
Kain  v.  Smith,  80  N.  Y.  458  ;  Barton  v. 
Barbour,  104  U.  S.  126;  4  Am,  &  Eng.  E. 
Cas.  1 ;  Melendy  v.  Barbour,  78  Va.  544  ; 
25  Am.  &  Eng.  R.  Cas.  622;  San  Antonio, 
&c.  R.  Co.  V.  Ruby, (Tex.),  15  S.  W.  Rep. 
1040  ;  Bonner  v.  Mayfteld,  82  Tex.  234. 
Compa/re,  Kinney  v.  Crocker,  18  Wis.  80  ; 
Paige  V.  Smith,  99  Mass.  395.  After  his 
discharge,  therefore,  a  recovery  cannot  be 
had  against  the  receiver  for  injuries  suf- 
fered from  the  negligence  of  train  operatives 
while  he  was  in  charge  of  the  road.  Davis 
V.  Duncan,  19  Fed.  Eep.  477  ;  17  Am,  & 


Eng.  E.  Cas.  295;  Ryan  v.  Hayes,  62 
Tex.  42  ;  23  Am.  &  Eng.  R.  Cas.  501  ; . 
Texas,  &o.  R.  Co.  v.  Adams,  78  Tex.  372 ; 
Farmers'  L.  &  T.  Co.  v.  Central  R.  Co., 
7  Fed.  Rep.  537.  In  Blumenthal  v. 
Brainerd,  38  Vt.  402,  it  was  held,  that  a 
plea  that  the  defendant  was  acting  as  re- 
ceiver, is  no  defence  at  law.  Sprague  v. 
Smith,  29  Vt.  421;  70  Am.  Dec.  424. 
See  also  Newell  v.  Smith,  49  Vt.  255  ; 
Cowdrey  v.  Galveston,  &c.  R.  Co.,  93  U.  8. 
362. 

*  Klein  v.  Jewett,  36  N.  J.  Eq.  477; 
Murphy  (tub  nom  Meara)  v.  Holbrook,  20 
Ohio  St.'l37.     See  ante,  §  345  a. 

6  Vt.  &  Canada  R.  Co.  ■».  Vt.  Central 
E.  Co.,  50  Vt.  500. 

e  Bartlett  v.  Keim,  50  N.  J.  L.  260. 
The  statute  provided  that  "  All  actions 
hereafter  accruing  for  injuries  to  persons 
caused  by  the  wrongful  act,  neglect,  or 
default  of  any  railroad  corporation,  own- 
ing or  operating  any  railroad  in  this  State, 
shall  be  commenced  and  sued  within  two 
years  next  after  the  cause  of  such  actions 
shall  have  accrued  and  not  after.' 
Beaslet,  C.  J.,  speaking  for  the  court 
said  "The  counsel  of  the  plainti^  con- 
tend that  the  statute  above  recited  has  no 
applicability  to  a  suit  against  a  receiver 
—  the  argument  being  that  the  provision  by 
its  terras  has  relevancy  only  to  wrongful 
acts  done  by  railroad  companies,  and  that 
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the  case  last  cited,  in  an  action  by  a  passeBjg®,  im  an  injury  result- 
ing from  negligence  in  the  operation  of  the  train  upon  which  -the 
plaintiff  was  riding,  it  was  held  that  the  defendants  might  avail  them- 
selves of  the  limitation  of.  two  years,  provided  by  statute,  within 
which  actions  shall  be  brought  against  railroad  corporations,  or  be 
forever  barred.^ 

Sec.  483.  Judgments  against  a  Receiver,  Right  to  pay  Claims,  etc. 
—  A  judgment  against  a  receiver  appointed  under  foreclosure  pro- 
ceedings cannot  take  precedence  of  the- mortgage  debt,  except,  as  has 
been  seen,  where  it  is  for  a  debt  constituting  a  part  of  the  operating 
expenses  of  the  road.  Thus,  pending  the  foreclosure  of  a  railway 
mortgage,  the  plaintiff  commenced  an  action  against  the  receiver  in 
charge  of  the  road  to  recover  for  personal  injuries  sustained  through 

of  his  services  ;  if  he  runs  the  road  at  a 
profit,  the  result  is  its  debts  are  paid  and 
the  surplus  earuings  are  deposited  in  its 
coffers.  So  far  as  transacting  the  business 
of  the  road  is  concerned  the  receiver  does 
precisely  what  the  directors,  if  they  had 
remained  in  the  management,  would  have 
been  required  to  do.  I  am  at  a  loss  to  see, 
therefore,  where  the  receiver  engages  em- 
ployes in  such  business  why  they  are  not 
to  be  regarded  as  the  employes  of  the  com- 
pany itself.  Unless  this  be  so  it  is  difficult 
to  suggest  any  principle  upon  which  the 
property  of  the  company  in  the  hands  of  the 
receiver  is  made  responsible  for  the  dam- 
lages  resulting  from  the  negligences  and 
misconduct  of  such  employ^  ;  and  on  the 
other  hand  it  is  the  company  that  receives 
the  benefit  of  their  services.  Nor  is  it 
true,  as  has  been  sometimes  said,  that  the 
company  has  no  control  over  these  em- 
ployes, —  for  this  is  to  deny  that  the 
receiver  is  the  agent  of  the  company,  for 
if  he  be  such  agent  the  corporation  controls 
these  servants  through  him.  In  my  opinion 
this  view  best  harmonizes  the  legal  status 
of  property  in  the  hands  of  a  receiver  with 
the  general  principles  of  law. 

"From  this  hypothesis  it  necessarily 
follows  that  as  the  company  is  the  real 
defendant,  it  is  entitled  to  all  the  defences 
that  would  have  belonged  to  it  if  it  had 
appeared  in  propria  persona  as  defendant 
on  the  record  —  and  one  of  such  defences  is 
that  given  by  the  statute  ip  question." 

1  BRrtlett  V.  Keim,  50  N.  J.  L.  260  ; 
13  Atl.  Rep.  7.       ' 


in  this  case  the  tort  complained  of  was  the 
tort  of  the  receiver  and  not  that  of  the 
corporation.  But  unless  we  are  to  mistake 
the  shadow  for  the  thing  itself,  this  posi- 
tion is  not  teaable.  This  suit  in  effect  is 
an  effort  to  charge  a  suable  wrong  upon 
this  raih'oad  company.  A  judgment  in 
this  action  would  constitute  an  equitable 
claim  upon  the  property  of  the  corporation 
and  would  not  subject  the  receivers  to  any 
personal  responsibility.  It  is  the  person 
whose  property  will  be  applied  to  the  pay- 
ment of  the  judgment  who  is  the  real 
defendant. 

"These  suits  against  receivers  are  anoma- 
lous in  their  nature  ;  they  are,  in  fact,  the 
creatures  of  a  court  of  equity,  and  are  not 
to  be  assimilated  in  ^1  respects  to  any  of 
the  ordinary  procedures  known  to  the  courts 
of  common  law.  In  that  case  if  a  judgment 
should  be  obtained,  it  would  notconstitute 
a  lien  on  the  pi'operty  of  either  the  nomi- 
nal or  real  defendant;  it  could  not  be 
enforced  by  execution.  In  short  the  ac- 
tion is  simply  the  means  adopted  by  the 
court  of  chancery,  to  ascertain  whether 
the  plaintiff  has  a  cause  of  action,  and  if 
so,  the  amount  of  damages  which  has 
accrued. 

'"  The  receiver  within  the  sphere  of  his 
functions  represents  the  company;  by 
wrtue  of  such  a  .relatuMiship  he  exercises 
all  its  necessary  franchises  ;  and,  in  my 
opinion,  he  is  its  agent  appointed,  not  by 
the  corporate  body  itself,  but  by  the  law 
for  certain  ends  of  its  own.  It  is  the  cor- 
porationr  that  ultimately  reaps  the  benefits 
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the  alleged  negligence  of  the  receiver's  employes  between  the  date 
of  the  foreclosure  sale  and  the  execution  of  the  sheriffs  deed 
thereon.  After  the  receiver  had  appeared  and  answered  in  the 
action,  a  sheriff's  deed  was  executed,  and  the  receiver  made  final 
settlement  and  was  discharged.  It  was  held  that  the  judgment  sub- 
sequently rendered  in  the  action  against  the  receiver  did  not  become 
a  lien  against  the  property  in  the  hands  of  the  purchaser  at  the 
foreclosure  sale.^  But  inasmuch  as  a  receiver  of  a  railroad  appointeil 
in  foreclosure  proceedings  is  the  agent  of  the  bondholders  and 
trustees,  a  judgment  rendered  against  him  by  a  court  of  competent 
jurisdiction  for  any  of  the  expenses  incident  to  operating  the  road  is 
binding  upon  the  interests  of  the  bondholders.^  Judgments  obtained 
against  the  corporation  after  a  receiver  is  appointed  do  not  consti- 
tute a  lien  upoti  the  property,^  and  afford  no  evidence  against  the 
receiver.*  Claims  for  damages  sued  against  a  corporation  itself, 
while  in  the  hands  of  receivers,  and  reduced  to  judgment  (in  one 
case  by  consent  of  its  ofi&cers,  who  were  also  the  receivers),  and  after- 
wards presented  and  allowed  as  original  claims  against  the  receiv- 


1  White  V.   Keokuk,   &c.  R.  Co.,   52 
Iowa,  97. 

*  Turner  v.  Indianapolis,  &c.  R.  Co.,  8 
Bias.  (U.  S.)  527;  Miltenberger  ».  Logans- 
port  R.  Co.,  106  U.  S.  286.  See  ante, 
§  475  f)i>  A  railroad  company  having,  by 
contract,  the  right  to  run  over  the  defend- 
ant's road,  upon  accounting  to  the  defendant 
by  the  15th  of  each  month  for  the  month 
preceding,  and  paying  the  ascertained  bal- 
ance due  within  ten  days  thereafter,  and 
being  three  months  in  arrears,  the  receiver 
of  the  defendant  road  severed  the  connec- 
tion between  the  roads.  On  -petition  to 
restore  connection,  and  for  damages  for  in- 
terruption of  business,  it  was  held  that 
under  the  circumstances,  the  petitioners 
were  not  entitled  to  relief  on  the  ground  of 
oppressive  arid  unwarranted  conduct  on 
the  part  of  the  receiver.  Elmira  Bolting 
Mill  Co.  ».  Erie  R.  Co.,  26  N.  J.  Eq.  284. 
A  receiver  appointed  by  the  governor  has 
no  right  so  to  lease  a  railway  as  to  vest  the  . 
lessees  with  an  interest  which  cannot  be 
taken  away  by  a  subsequent  act  of  the 
Legislature.  McMinnville,  &c.  R.  Co.  v. 
Huggins,  3  Baxt.  (Tenn.)177;  20  Am. 
Ry.  Eep.  173.  A  railroad  company  in 
Iowa,  after  executing  a  mortgage  to  secure 
its  bonds,  which  was  duly  recorded,  cover- 


ing all  the  property  which  it  then  pos- 
sessed, or  might  thereafter  acquire,  entered 
into  a  written  contract  with  A.,  leasing 
for  a  specific  period  and  a  stipulated  sum, 
payable  monthly,  certain  cars  whereof  he 
was  the  owner.  It  also  reserved,  but  did 
not  exercise  the  privilege  of  purchasing 
them  at  the  original  cost  at  any  time  dur- 
ing the  existence  of  the  contract.  A.  re- 
tained the  right  to.rescind  the  contract  it 
the  company  failed  to  pay  the  interest  on 
its  bonds.  While  the  contract  was  in 
force,  the  mortgagee  filed  his  bill  of  fore- 
closure. 'The  court  appointed  a  receiver, 
who  took  charge  of  the  road  and  used  the 
cars  in  operating  it.  The  contract  was 
never  recorded.  It  was  held  that  the  con- 
tract was  hiuding  between  the  parties 
thereto,  and  the  failure  to  record  it  did 
not,  under  the  statute  of  Iowa,  render  the 
cars  subject  to  the  lien  of  the  mortgage ; 
that  A.  was  entitled  to  the  possession  of 
them  and  to  compensation  for  their  use 
by  the  receiver,  payable  out  of  the  fund  to 
the  credit  of  the  suit.  Myer  ».  Car  Co., 
102  U.  8.  1. 

»  Bell  V.  Chicago,  &o.  R.  Co.,  34  La. 
An.  785. 

*  Council  B.  Washington,  2  Tenn.  Cli. 
323. 
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er's  fund,  are  not  entitled,  as  against  that  fund,  to  interest,  either 
from  the  date  of  the  judgments  or  from  the  order  giving"  to  them 
the  right  of  payment,  —  such  order  not  having  fixed  the  amounts 
due.^  Neither  the  railroad  company  itself,  nor  any  party  whose 
claim  is  based  on  the  company's  rights,  can  demand  any  of  the 
income  in  the  receiver's  hands  until  the  prior  liens  have  been 
satisfied.^ 

A  court  of  equity  has  the  power  to  create  claims  through  a 
receiver,  in  a  suit  for  the  foreclosure  of  a  railroad  mortgagie,  which 
shall  take  precedence  of  the  lieu  of  the  mortgage:  Thus,  it  may 
provide  that  the  receiver  shall  pay  the  arrears  due  for  operating 
expenses  for  a  period  in  the  past,  not  exceeding  ninety  days,  and  pay, 
indebtedness,  not  exceeding  a  certain  sum,  to  other  connecting  lines, 
for  materials  and  repairs,  and  for  ticket  and,  freight  balances,  —r  a  part 
of  which  had  been  incurred  more  than  ninety  days  before  the  order 
appointing  him  was  made,  —  and  purchase  rolling-stock,  and  build  a 
certain  number  of  miles  of  road,  and  a  bridge,  p^rt  of  the  main  line 
of  the  road,  and  making  si^ch  expenditures  a  lien  prior  to  the  lien 
of  the  mortgages.*  But  a  receiver  is  not  authorized;  without  the 
previous  direction  of  the  court,  to  incur  any  expenses  on  account  of 
property  in  his  hands  beyond  what  is  absolutely  essential  to  its  pre- 
servation and -use,  as  contemplated  by  his  appointpijeHt.  Accord- 
ingly, the  expenditures  of  a  receiver  to  defeat  a  proposed  subsidy 
fropi  a  city,  to  aid  in  the  construction  of  a  railroad  parallel  with  the 
one  in  his  hands,  were  properly  disallowed  in  the  settlement  of 
his  final  account,  although  such  road,  if  constructed,  might  have 
diminished  the  future  earnings  of  the  road  in  his  charge.*  The 
law  relating  to  such  matters,  however,  more  properly  belongs  to 
the  subject  of  priorities,  and  has  already  been  examined-^ 

As  a  general  rule,  a  receiver  appointed  in  one^suit  should  not  be 
displaced  by  the  appointment  of  a  receiver  in  a  subsequent  action. 
The  receivership  in  the  first  suit  should  be  extended  to  the  second. 
But,  however,  if  a  different  receiver  is  appointed,  and  the  court  has 
jurisdiction  of  the  subject-matter  and  the  parties,  and  is  the  same 

'  Gibbs  i).  Greenville,  &c.  E.  Co.,  18  S.  receiver  maybe  garnished.     See  Phelan  v. 

C.  87.  '    .  Ganebih,  5  Col.  14. 

'^  North  Carolina  R.  Co.  v.  Drevr,  3         « Jililtenberger  f.  Logansjiort  R.  Co., 

Woods  (U.  S.),  691.    See  also  Meyer  v.  106  U.  S.  286. 

Johnston,  63  Ala.  237 ;  Denniston  v.  Chi-        *  Cowdrey  v.  Galveston,  &c'.  E.  Co.,  93 

cago,  &o.  R.  Co.,  4  Biss.  (U.  S.)  414.     A  U.  S.  352. 

'  See  ante,  §  47.5  a. 
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court  that  made  the  first  appointment,  the  receiver  in  the  first  suit 
must  deliver  the  property  to  the  second  receiver.^ 

Where  no  lien  is  created  by  a  contract,  it  will  not  be  specifically 
enforced  against  the  receiver.  Thus,  a  contract  between  A.,  a  railroad 
company,  and  B.,  an  express  company,  stipulated  that  B.  should  lend 
A.  $20,000,  to  be  expended  in  repairing  and  equipping  its  road,  and 
that  A.  should  grant  to  B.  the  necessary  privileges  and  facilities  for 
the  transaction  of  all  the  express  business  over  the  road,  —  the  sum 
found  to  be  due  A.  therefor,  upon  monthly  settlement  of  accounts, 
to  be  applied  to  the  payment  of  the  loan  and  the  interest  thereon. 
The  contract  was  to  continue  for  one  year,  when,  if  the  money  with 
interest  thereon  was  not  paid,  it  was  to  continue  in  force  until  pay- 
ment should  be  made.  After  B.  had  advanced  the  money,  and 
entered  upon  the  performance  of  the  contract,  A.  conveyed  all  its 
property,  including  its  franchises,  to  C.  in  trust  to  secure  the  pay- 
ment of  certain  bonds  issued  by  it.  Detault  having  been  made  in 
their  payment,  C.  brought  a  foreclosure  suit,  and  obtained  a  decree, 
placing  the  road  in  the  hands  of  a  receiver  and  brdering  its  sale. 
The  receiver  having  declined  to  carry  out  the  contract  with  B.,  the 
latter,  with  the  consent  of  the  court,  brought,  its  bill  in  equity  for 
specific  performance  against  him.  A.,  and  C.  It  was  held  that  the 
receiver  is  the  only  necessary  party  defendant;  that  the  transaction 
between  the  companies  is  not  a  license,  but  simply  a  contract  for 
transportation,  creating  no  lien,  the  specific  performance  wheveof 
would  be  a  form  of  satisfaction  or  payment  which  the  receiver  can- 
not be  required  to  make.^ 

Sec.  483  a.  Receiver's  Certificates.  —  The  imperative  necessity 
that  a  railway  should  be  kept  in  proper  repair  and  operation  neces- 
sarily carries  authority  upon  the  part  of  a  court  appointing  a  receiver 
to  authorize  him  to  incur  liabilities  which  shall  take  precedence  over 
all  other  claims  which  are  indispensable  for  the  preservation  of  the 
property  while  the  litigation  is  pending.'  Otherwise  the  interests  of 
the  bondholders  or  creditors,  as  well  as  of  the  corporation  itself, 
would  be  sacrificed.  Therefore  the  court  may  authorize  him  to 
borrow  money  and  issue  certificates  or  other  obligations  therefor, 

1  State  V.  Jacksonville,  &o.  E.  Co.,  15  117  tT.  S.  434  ;  Wallace  v.  Loomis,  97  U. 

Fla.  201.  S.  146  ;  MUtenberger  ».  Logansport  R.  Co., 

"^  Express  Co.  v.  Railroad  Co.,  99  U.  S.  106  TJ.  S.  286  ;  Turner  v.  Peoria,  &c,  R. 

181-  Co.,  95  111.  134  ;  1  Am.  &  Eng.  R.  Gas. 

8  Meyer  D.    Johnston,   58   Ala.    237;  348  ;  35  Am.  Kep.  144  ;  Beach  on  Receiv- 

Uniou  Trust  Co.  v.  111.  Midland  R.  Co.,  ers,  §  879. 
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wiMch  shall  be  a  lien  upon  the  property  prior  to  the  mortgage, 
to  complete  an  unfinished  portion  of  the  road,^  to  make  repairs 
thereon,^  to  pay  the  rent  upon  leased  lines,^  or  for  materials  fur- 
nished, for  labor,  or  indeed  for  any  obligation  which  is  necessary  to 
preserve,  maintain,  and  operate  the  road  in  a  suitable  manner.^  The 
necessity  of  the  expenditwe  affords  the  true  test  of  its  propriety  as  well 
as  of  the  measure  of  the  a^uthority  of  the  court  to  permit  it  and  create 
a  prior  lien  upon  the  road  therefor,^  unless  the  bondholders  or  other 

1  Stantbu  v.  Alabama,  &c.  R.  Co.,  2 
Woods  (U.  S. ),  506 ;  Kennedy '».  St.  Paul, 
&c.  R.Co.,  2  Dill.  (0.  S.^448;  5  Dill. 
519  (completion  necessary  to  prevent  lapse 
of  a  valuable  grant)  ;  Banks.  Chicago,  &c. 
E.  Co.,  48  Iowa,  518.  But  tile  issnaniie 
of  receiver's  certificates  for  such  a  purpose 
is  to  be  discouraged  and  is  rarely  ullowed. 
The  common-law  rule, is  applicable  in  this 
connection,  which  allows  the  mortgagee  in 
possession  to  make  reasonable  and  neces- 
sary repairs,  but  not  to  "  improve  the 
mortgagor  out  of  his  estate."  Shaw  !'. 
Little  Rook,  &C.-R.  Co.,  100  U.  S.  612. 
See  Jerome  v..  McCarter,  94  U.  S.  734, 
where  such  authority  was  given  to  com- 
plete a  canal. 

2  Meyer  v.  Johnston,  53  Ala.  237 ; 
Hoover  i>.  Montolair,  &c.  R.  Co.,  29  N.  J. 
Eq.  4 ;  Vermont,  &c.  R.  Co.  v.  Vt.  Cen- 
tral R.  Co.,  50  Vt.  500  ;  Vilas  v.  Page, 
106  N.  Y.  439. 

8  Vt.  &  Canada  R.  Co.  v.  Vt,  Central 
R.  Co.,  50  Vfc  500. 

*  Coe  V.  IS.  J.  Midland  R.  Co.,  27  N. 
J.  Eq.  37.  For  the  purchase  of  rolling- 
stock,  machinery,and  supplies,  and  for  such 
other  things  as  are  necessary  for  the  proper 
operation  of  theToad,  and  Which  can  prop- 
erly be  embraced  in  the  "  operating  e'x- 
penses."  Wallace  v.  Loomis,  97  U.  S. 
146 ;  Swan  v.  Clark,  110  U.  S.  602  ;  17 
Am.  &  Eng.  R.  Cas.  364;  Turner  ».  Peoria, 
&c  R.  Co.,  95  111.  134  ;  35  Am.  Rep.  144  ; 
Bank, of' Montreal  v.  Chicago,  &c.  R.  Co., 
48  Iowa,  518.  See  also  Gibert  t».  Washing- 
ton, &c  R.'Co.,  33  Gratt.  (Va.)  586 ;  1 
Am.  &  Eng.  R.  Cas.  473. 

'Cowdrey  v.  Galveston,  &c.  R.  Co.,  1 
Woods  (U.  S.),  331.  The  court  may 
authorize  the  receiver  to, issue  certificates 
of  indebtedness  and  make  them  a  first  lien 
upon  the  road,  for  the  purpose  of  raising 
filnds  to  make  necessary  repairs  amd  im- 


proveinents,  but  it  is  a  power  to  be  spar- 
ingly exei'cised ;  and  when  the  road  cannot 
be  kept  ruljning  without  its  exercise,  ex- 
cept to  a  very  limited  extent,  the  sound 
practice  is  to  discharge  the  receiver  or 
stop  running  the  road  and  speed  the  fore- 
closure. But  it  is  not  a  judicial  duty  to 
build  railroads;  and  the  agreem,ent,  or 
assent  of  all  the  parties  interested  iu  the 
property  cannot  make  it  one  ;  and  ther^ 
is  no  difference  in  principle  between  a 
court  building  a  railroad  by  the  issne-of 
receivers'  certificated  and  making  extensive 
and  general  repairs  and  betterments,  ap- 
proximating the  original  cost  of  construc- 
tion by  like  means.  Such  certificates 
reciting  upon  their  face  that  they  were 
issued  under  the  order  of  court;  the  holder 
is  chargeable  with  the  notice  of  the  order, 
and  in  taking  them  is  bound  to  inquire , 
whether  the  receiver  had  power  to  issue 
them  in  payment  for  material  to  be  de- 
livered at  a  future  time.  Credit  Co.  v. 
Arkansas  Central  R,  Co;,  1?  Fed.  Rep.  46. 
An  application  by  receivers,  of  an  insolvent 
railroad  to  issue  certificates  of  indebtedness 
to  cover  certain  expenses,  and  an  order  of 
the  court  thereon  accordingly,  does  not 
bind  the  receivers  or  the  trust  fund  to  pay 
particular  items  of  such  expenses,  the 
propriety  of  which  was  not  before  the 
court.  Coe  V.  N.  J.  Midland  R.  Co.,  27 
N.  J.  Eq.  37.  And  the  court  will  not 
generally  authorize  the  issue  of  receivers' 
certificates  of  indebtedness,unless  a  detailed 
statement  is  first  made  out  specifying  the 
items  of  the  sum  needed  and  the  purposes 
to  which  it  is  to  be  applied,  supported  by 
clear  proof  of  the  correctness  thereof,  and 
of  the  necessity  for  raising  the  money,  and 
after  proper  notice  to,  and  hearing  of,  the 
parties  interested.  Meyer  u.  Johnston,  53 
Ala.  237.  1  Where  a  court  orders  a  receiver 
to  issue  certificates  of  indebtedness  i  for  a 
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parties  in  interest  have  asked  for  such  authority,  or  knowing  of  the 
application  to  the  court  for  such  authority  have  not  objected  thereto, 
in  which  case  they, cannot  complain  that  their  securities  are  made 
subsidiary.^  •  Upon  no  other  ground,  except  in  those  States  where 
the  statute  so  provides,^  can  it  with  any  reason  or  propriety  be  held 
that  the  receiver  can  displace  the  mortgage,  except  for  purposes 
absolutely  necessary  and  indispensable  to  preserve  the  property  in 
the  condition  in  which  it  was  received.^  The  power  to  issue  such 
certificates  is,  therefore,  not  entirely  discretionary ;  the  discretion  of 
the  court  is  limited  by  the  settled  principles  of  equity.  The  court, 
acting  through  its  receiver,  has  no  power  to  impair  the  obligation  of 
the  mortgage  contract  by  creating  a  superior  lien  on  the  property 
without  the  mortgagee's  consent,  unless  it  be  in  the  exercise  of 
its  equitable ,  power  of  preserving  and  protecting  the  property. 
The  law  does  not  permit  the  obligation  of  contracts  to  be  thus 
impaired.* 


specific  purpose,  to  be  made  payable  to  the 
persons  to  wliom  delivered  or  order,  and  one 
is  issued  to  A.  B.  or  bearer,';  which  is 
negotiated  by  mere  delivery,  the  holder 
will  take  the  same  subject  to  all  equitable 
defences  against  the  payee  ;  and  the  printed 
order  of  the  court  on  its  back  is  notice  to 
him  that  it  was  made  payable  to  bearer 
contrary  to  the  order  of  the  court  author- 
izing the  issue.  Turner  v.  Peoria,  &c.  R. 
Co.,  95  111.  134.  A  court  of  chancery  has 
power,  after  proper  notice  to  and  hearing 
of  interested  parties,  to  authorize  the  issue 
even  of  negotiable  certificates  of  indebted- 
ness, creating  a  first  lien,  displacing  other 
liens  to  that  extent,  on  the  property  of  a 
railroad  which  it  is  operating  through  its 
receiver,  whenever  it  is  necessary  to  raise 
money  for  the  economical  management 
and  conservation  of  the  property.  Meyer 
V.  Johnston,  63  Ala.  237.  But  where  a 
receiver  of  a  railroad  was,  by  order  of  court, 
authorized  to  issue  receivers'  certificates  to 
a  certain  amount,  the  proceeds  to  be  used 
in  operati;ig  the  road,  and  to  be  paid  out 
of  the  receipts  of  the  road,  an  issue  of  cer- 
tificates in  excess  of  the  amount  ordered 
was  beyond  the  power  of  the  receiver,  and 
as  to  such  excess,  the  certificates  were  void 
even  in  the  hands  of  an  innocent  holder, 
and  constituted  no  claim  upon  the  money 
in  the  hands  of  the  receiver.  Newbold  v. 
Peoria,  &c.  B.  Co.,  6  111.  App.  867.    These 


certificates  are  not  ordinarily,  negotiable. 
Where  a  receiver,  acting  under  a  special 
order  of  the  court,  issued -a  certificate  and 
placed  it  in  the  hands  of  the  payee  named 
therein  for  negotiation  and  sale,  and  the 
same  subsequently  came  into  the  liands  of 
the  petitioner,  who  purchased  it  of  a  third 
party  for  forty  per  cent  of  its  par  value, 
and  with  notice  of  the  order  under  which 
it  was  issued,  it  was  held  that  he  took  it 
subject  to  all  equities  between  the  receiver 
and  the  payee,  and  that,  as  it  appeared 
that  the  latter  had  never  accounted  to  the 
recfeiver  for  the  certificate  or  its  proceeds, 
the  petitioner  was  not  entitled  to  payment.'. 
The  negotiation  and  sale  of  ceititieates  is 
a  trust  personal  to  the  receiver  ;  he  cannot 
delegate  it  to  another  and  relieve  himself 
from  responsibility.  Union  Trust  Co.  v. 
Chicago,  &c.  K.  Co.,  7  Fed.  Hep.  513. 

1  Jerome  v.  McCarter,  94  U.  S.  734. 

'  As  in  New  Jersey,  Ohio,  and  Ver- 
mont, where  receivers  are  authorized  to 
create  a  prior  lien  upon  tlie  property  for 
certain  purposes. 

*  Jerome  W.  McCarter,  94  U.  S.  734  ; 
Shaw  V.  Little  Kqck,  &c.  R.  Co.,  100  U. 
S.  612  ;  Hand  v.  Savannah,  &c.  R.  Co., 
10  S.  C.  406. 

'  *  Jones  on  Railroad  Securities,  §  589. 
Meyer  ii.  Johnston,  53  Ala.  287  ;  Credit 
Co.  II.  Ark.  Central  R.  Co.,  15  Fed.  Rep. 
46.    The  certificate  must  be  issued  in  strict 
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These  certificates  are  held  not  to  be  commercial  paper,  and  there- 
fore not  strictly  negotiable  everi  th'ongh  made  jiayable  to  bearer  or 
the  ordesr  of  a  certain  person,  and  the  holder  takes  them  subject  to 
all  existing  equities.^  An  indorsement  by  the  assignbr  does  not 
make  him  liable  as  guarantor  nor  imply  a  warranty  that  the  certi- 
ficate is  collectable  or  will  be  paid.^  Holders,  even  though  they 
may  be  bond  fide  purchasers  for  value,  acquire  no  rights  other  than 
those  possessed  by  their  assignors,  and  certificates  in  their  hands  are 
invalid  if  issued  irregularly  or  without  authority.^ 

Sec.  484    Removal  or  Discbarge  of  a  Receiver  *  —  Inasmuch  as  a 

issuing  it  received  any  benefit  from  the 
paycBj  or  any  one  else,  is  not  entitled  to 
lie  paid  out  of  any  funds  in  the  hands- of 
the  receiver,  either  at  the  suit  of  the  payee 
or  holder  for  value.  They  are  wanting  in 
nearly  every  essential  quality  of  negotiable 
commercial  paper,  as  they  are  not  pay- 
able unconditionally  out  of  any  fund. 
Whether  they  are  payable  in  full,  or  only 
pro  rata,  depends  on  the  fact  of  the  suffi- 
ciency of  the  fund  under  the  control  of  the' 
court.  There  is  no  personal  liability  on 
any  one  for  their  payment.  Only  the 
fund  which  the  court  controls  is'bound; 
and  that  only  when  it  is  equitable  to  charge 
it  with  the-  payment  of  the  money  evidenced 
thereby.  Their  payment  can  only  be 
coerced  by  applicaltion  to  the  court  having 
'control  of  the  tru.st  property  for  an  ordei; 
upon  its  acting  officer.  Turner  v.  Peoria, 
&c.  R.  Co.,  95  111.  134  ;  35  Am.  Rep.  U4. 
Except  under  extraordinary  oiroumstainces, 
the  power  of  the  court  ought  never  to  be 
exercised  in  enabling  the  trustees,  where 
the  railroad  is  unfinished,  to  borrow  money 
by  means  of  receivers'  certificates)  wbich: 
create  a  paramount  lien  upon  the  property; 
in  order  to  complete  the  work.  Shaw  w. 
Little  Eock&c.  R.  Co.,, 100  U.  S.  605; 
Stanton  v.  Alabaima,  &c.  B^  Co.,  2  Woods 
(U.  S.),  506. 

2  McCurdy  v.  Bowes,  88  Ind.  583. 

^  Bank  of  Montreal  v.  Chicago,  &c.  R, 
Co.,  48  Iowa,  518  ;  Turner  v.  Peoria,  &c. 
R.  Co.,  95  111.  134  ;  35  Am.  Rep.  144  ; 
Union  Trust  Co^  v.  Chicago,  &c.  K.  Co.,  7 
Fed.  Rep.  613. 

*  It  should  be  observed  that  thiere  is  a 

.  distinction  between  a  "  removal "  and  a 

"  discharge  "  of  a  receiver.    The  receiver 

is  "removed"  for  incompetency  or  other 


accordance  With  the  terms  of  the  order,  and 
for  the  express  purposes  mentioned  in  it. 
Newbold  V.  Peoria,  &c.  R.  Co.,, 5,111.  App. 
3t)7.  The  terms  of  the  order  authorizing 
the  issue  'of  certificates  cannot  be  extended 
by  implicationi  State  v.  Edgefield,  &c.  R. 
Co.,  6  L6a  (Tenn.),  353.     •   ^ 

1  Stanton  v.  Alabama,  &c.  R.  Co.,  >  2 
Woods  (U.  S.),  506.  In  Bank  of  Mon- 
treal i:  Chicago,  &o.  R.  Co.,  48  Iowa,  518, 
an  order  of  codrt  appointing  a  receiver  of 
a  railroad  company  provided  that  he  should 
do  all  things  necessary-  to  be  done  to  com- 
plete the  line  of  the  road  ;  that  he  borrow 
the  money  necessary .  th,erefor,  and  issue 
his  d&bentures  or  certificjites  therefor ;  and 
that  such  certificates^  "  whether  for  money 
borrowed,  material  furnished,  labor  yett-' 
•  formed,  or  on  account  of  contracts  made 
by  him  on  account  of  the  construction  of 
the  road,"  should  be  treated  as  receiver's 
indebtedness^  and  constitute  a  first  lien  on 
the  road.  It  was  held,  (1.)  That  the  re- 
ceiver was  not  anithoiized  to  issue  certifi- 
cates in  payment  of  material  until  it  bad 
been  furnished ;  and-  thait.  certificates 
issued  by  him  for  material  contracted  for, 
but  never  delivered,  were  void.  (2)  That 
such  certificates  reciting  upon  their  face 
that'  they,  were  issued  under  an  order  of 
court,  the  holder  was  chargeable  with  no- 
tice of  the  order,  and,  in  taking  them, 
was  bound  to  inquire  whether  the  receiver 
bad  power  to.  issue  them  in  payment  for 
material  to  be  delivered  at  a  future  time. 
A  certificate  of  indebtedness  issued  by  a 
recover,  under  an  order  of  the  court  ap- 
pDinting  him^  to  pay  debts  and  ex^)eni;es 
incurred  by  bis  predecessor,  not  on  ac^ 
count  of  any  indebtedness  made  by  the 
former  receiver  or  for  whiefa  the  receiver 
VOL.  III.  —  30 
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receiver  is  the  agent  of  the  court  in  the  administration  of  the  trust, 
its  power  to  remove  him  is  unquestioned,  and  is  implied  from  the 
power  to  appoint,^  it  rests  iu  the  discretion  of  the  court,^  and  will 
be  exercised  for  any  irregularity  or  mal-administration  of  his  duties 
which  is  brought  to  the  attention  of  the  court,  even  in  an  irregular 
manner.'  The  general  doctrine  is  that  only  the  court  making  the 
appointment  has  any  power  to  remove,*  but  this  rule  has  been 
much  modified  in  this  country,  partly  by  statute  and  partly  owing 
to  the  conflict  arising  between  the  jurisdiction  of  the  State  and 
Federal  courts.^'  The  receiver  is  properly  removed  for  any  breach 
of  his  ofi&cial  duty,^  or  for  incompetency,  or  where  his  private  inter- 
ests conflict  with  the  proper,  discharge  of  his  ofiBcial  duties,'  or 
where,  for  any  reason,  the  best  interests  of  the  company  and  its 
stock  and  bond  holders  demand  it.^ 

In  any  event,  a  receiver  will  be  discharged  when  the  debt  has 
been  discharged  to  secure  the  payment  of  which  he  was  appointed, 
or  when  it  appears  that  the  security  of  the  creditor  no  longer  requires 
his  retention.®    An  order  discharging  a  receiver  is  not  appealable, 


sufficient  cause,  when  it  appears  that  the 
interests  of  the  parties  concerned  will  be 
best  subsenred  by  having  another  person 
as  receiver.  The  receiver  is  ' '  discharged  " 
when  the  purposes  for  which  he  was 
appointed  have  been  attained.  A  removal 
therefore  only  affects  the  person  of  the 
receiver,  while  a  discharge  terminates  the 
receivership  itself.  See  Foster's  Federal 
Practice,  §  260. 

^  Cincinnati,  &c.  R.  Co.  v.  Sloan,  31 
Ohio  St.  1. 

"  McCuUough  V.  Merchants'  L.  &  T. 
Co.,  29  N.  .T.  Eq.  217  ;  Crawford  v.  Ross, 
39  Ga.  44  ;  Siney  v.  New  York  Stage  Co., 
18  Abb,  Pr.  (N.  Y.)  435;  28  How.  Pr. 
481.  See  Milwaukee,  &c.  R.  Co.  v.  Scatter, 
2  Wall.  (U.  S.)  521,  where  the  court  re- 
cognized this  principle,  but  held  that  the 
particular  case  under  consideration  did  not 
admit  of  its  application  because  the  facts 
admitted  of  but  one  course.  If  the  re- 
ceiver's private  interests  in  any  way  conflict 
with  the  management  of  the  receivership, 
he  may  be  removed.  Fripp  v.  Chard  Ry. 
Co.,  11  Hare,  260 ;  22  L.  J.  Ch.  1084. 

»  Coe  V.  N.  J.  Midland  B.  Co.,  27  N. 
J.  Eq.  37. 

<  Young  V.  Montgomery,  &c.  R.  Co.,  2 
Woods  (U.  S.),  619. 


6  Texas,  &c.  R.  Co.  v.  Rust,  17  Fed. 
Rep.  27S  ;  Mahoney  Min.  Co.  «.  Bennett, 
4  Sawy.  (U.  S.)  289  ;  Hinckley  v.  Oilman, 
&c.  R.  Co.,  100  U.  S.  153  ;  Atkins  v. 
Wabash,  &c.  R.  Co.,  29  Fed.  Rep.  161. 

*  As  where  he  makes  unjust  discrimina/- 
tions  in  his  treatment  of  rival  shippers. 
Handy  v.  Cleveland,  &o.  R.  Co.,  31  Fed.  • 
Rep.  689  ;  Cutting  v.  Florida  Ry.  &  Nav. 
Co.,  43  Fed.  Rep.  747  ;  Missouri  Pac.  R. 
Co.  V.  Texas  &  Pac.  R.  Co.,  31  Fed.  Rep. 
862.  Or  where  he  is  guilty  of  fraitd,  or 
his  appointment  was  secured  by  misrepre- 
sentation. Beers  v.  Wabash,  &c.  R.  Co., 
29  Fed.  Rep.  161.  See  also  Keeler  v. 
Brooklyn  Elevated  B.  Co.,  9  Abb.  N.  Cas. 
(N.  Y.)  166  ;  McCuUough  v.  Merchants' 
L.  &  T.  Co.,  29  N.  J.  Eq.  217;  United 
States  V.  Church  (Utah),  21  Pac.  Rep. 
503. 

'  Fripp  V.  The  Chard  Ry.  Co.,  11  Hare, 
260  ;  22  L.  J.  Ch.  1084. 

'  As  where  there  is  a  disagreement  of 
joint  receivers.  Meier  v.  Kansas  Pac.  R. 
Co.,  5  Dill.  (U.  S. )  476.  See  also  Gibbes 
V.  Greenville,  &c.  R.  Co.,  15  S.  C.  518 ;  9 
Am.  &  Eng.  R.  Cas.  723 ;  State  v.  Jack- 
sonville, &C.  R.  Co.,  15  Fla.  270. 

»  Howard  v.  La  Crosse,  &c.  R.  Co.,  1 
Woolw.  (U.  S.)  49  ;  Young  v.  Rollins,  90 
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as  the  matter  Tests  in  the  diseietion  of  the  court.  ^  No  action  can 
be  maintained  against  the  receiver  of  a.ja,ilroad  after  such  officer 
has  been  discharged  and  the  property  transferred  to  a  purchaser 
under  an  order  of  the  court  in  foreclosure  proceedings.  Such  pur- 
chaser, however,  takes  the  property  subject  to  all  claims  against  thie 
receiver,  when  the  court  ha^  reserved  its  jurisdiction,  upon  final 
decree,  to  enforce  as  liens  upon  the  property  all  liabilities  incurred 
by  such  receiver.^  Where  a  receiver  is  discharged,  while  an  action 
is  .pending  against  him  for  personal  injuries  occasioned  by  the 
running  of  the  train,  and  the  road  was  sold  subject  to  the  receiver's 
indebtedness  it  was  held  that  a  judgment  obtained  could  be 
enforced  against  the  property.* 

Sec.  485.  Accounting  and  Compensation  of  Receiver.  —  The  re- 
ceiver is  required  to  report  to  the  court  from  time  to  time,  as  to  his 
administration  of  the  trust  according  to  the  terms  of  the  order  ap- 
pointing him  ;  or  at  such  times  as  the  court  may  direct,  and,  before 
his  final  discharge,  he  must  make  a  report  embracing  an  account  of 


N.  0.  125  ;  25  Am.  &  Eng.  R.  Gas.  646  ; 
Ferry  v.  Bank,  15  How.  Pr.  (N.  Y.)  445. 
The  receiver  should  be  disoharged  at  the 
earliest  possible  date  consistent  with  the 
proper  interests  of  creditors  and  stock- 
holders. Sewell  V.  Cape  May,  &c.  R. 
Co.  (TS.  J.),  30  Am.  &  Eng.  R.  Cas.  155. 
A  court  of  equity  will  never  take  charge  of 
and  conduct  the  business  of  a  company 
unless  the  interests  of  stockholders  and 
creditors  clearly  demand  it,  and  Where  the 
appointment  of  a  receiver  has  been  secured 
for  improper  purposes,  or  on  insufficient 
grounds,  it  will  be  revoked  and  the  re- 
ceivership terminated.  Sage  v.  Mempbis, 
&c.  R.  Co.,  18  Fed.  Rep.  571 ;  17  Am.  & 
Eng.  R.  Cas.  639 ;  Brassey  v.  New  York, 
&c.  R.  Co.,  19  Fed.  Rep.  663 ;  17  Am.  & 
Eng.  R.  Cas.  285  ;  Milwaukee,  &o.  R.  Co. 
v:  Soutter,  2  Wall.  (U.  SJ)  523  ;  Allen  v. 
Dallas,  &c.  R.  Co.,  3  Woods  (U.  S.),  316  ; 
HoVrard  v.  La  Crosse,  &c.  R.  Co.,  1  Woolw. 
(U.  S.)  49  ;  McHenry  v.  ITew  York,  &c. 
R.  Co.,  25  Fed.  Rep.  114;  Langdon  v. 
Vermont,  &o.  R.  Co.,  53  Vt.  228;  4  Am. 
&  Eng.  R.  Cas.  33. 

I  Colgate  V.  Michigan,  &c  B.  Co.,  28 
Mich.  288 ;  Milwaukee,  &a.  R.  Co.  v. 
Soutter,  2  Wall.  (U.  S.)  510;  Washing- 
ton, &c.  R.  Co.  V.  Southern  Maryland  R. 
Co.,  35  Md.  153. 


«  Farmers'  L.  &  T.  Co.  v.  Central  R. 
Co.,  7  Fed.  Rep.  587. 

In  Abbott  V.  Jewett,  Receiver,  25  Hun 
(N.  Y.),  603,  the  plaintiff  brought  an  action 
in  March,  1880,  against  the  defendant  as 
receiver  of  the  Erie  R.  Co.,  to  recover  for 
services  rendered  to  him  from  December  1, 
1875  to  January  31,  1877.  More  than 
sixty  days  prior  to  the  commencement  of 
the  action  all  the  property  and  franchises 
of  the  old  company  had  been  sold,  and  the 
purchasers  had,  pursuant  to  Chapter  430  of 
the  Acts  of  1874,foi-med  a  new  corporation, 
and  the  defendant  had  been  dischai^ed 
from  his  receivership.  By  these  facts  the 
plaintiff  waS  under  the  statute  prevented 
from  maintaining  the  action  against  the 
receiver,  but  the  new  company  was  thereby 
suligected  to  the  saitie  liability  as  had 
formerly  existed  against  him.  It  was  hehl 
that  it  was  proper  to  allow  the  plaintiff 
to  amend  the  summons  and  complaint  by 
striking  out  the  name  of  the  defendant 
and  substituting  that  of  the  new  corpora- 
tion, although  issues,  had  been  joined  in 
the  action  and  sent  to  a  referee  for  trial ; 
and  that,  as  the  reference  had  been  ordered 
by  consent,  that  order  should  be  vacated. 

8  Schniid  v.  N.  Y.  &  Lake  Erie  R.  Co., 
32Hun(N;Y.),  335. 
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all  his  receipts  and  disbursemeats  in  the  management  of  the  property, 
and  his  accounts  are  generally  referred  to  a  master,  upon  whose  re- 
port, unless  errors  have  been  committed  by  him,  the  receiver  will  be 
discharged,  upon  paying  over  such  balance  as  may  be  in  his  hands  as 
directed  by  the  oouEt,  and  turning  over  the  property  to  the  parties 
entitled  to  receive  it  under  the  order  of  the  courts  He  is  entitled 
to  compensation  in  proportion  to  the  magnitude  of  the  farust,  and;  the 
nature  of  the  responsibilities  assumed  and  duties  discharged  by  him, 
and  the  manner  in  which  he  discharged  them,  and  guch  an  allow- 
ance will  be  made  to  him  as  is  fair  and  reascaiable  in  view  of  these 
circumstances.^  It  is  evident  that  no  fixed  standard  can  be  adopted 
as  to  compensation,  as  the  duties  and  responsibilities  vary  in  each  case. 
A  receiver  of  a  short  line  of  railway,  whose  management  ia  simple, 
would  not  be  entitled  to  as  much  compensation  as  the  receiver  of  a 
railway  whose  line  is  long,  and  system  complex,  demanding  constant 
care  and  vigilant  attention ;  and  in  every  case  this  cireumstaBcei.  as 
well  as  the  others  referred  to,  will  be  regarded,  and  the  compensa- 
tion awarded  measured  accordingly .^  In  some  instances  the  salary 
of  the  president  of  the  road  has  been  fixed  upon  as  a  proper  measure 
of  the  receiver's  compensation,^  though  in  view  of  the  fact  that  the 
receiver  ^nerally  takes  charge  of  the  road  when  it  is  in  a  disorgan- 
ized and  disordered  state,  and  at  a  time  when  ability,  tact,  and  con- 
stant labor  are  required,  it  seems  Hhat  he  may  very  properly  be 
allowed  a  higher  compensation* 

1  Jones  V.  Keen,  115  Mass.  17fl  ;  Cow-  York,  &c.  E.  Co.,  101  N.  Y.  485 ;  25  Am. 

drey  v.  Galvegtpn,  &c.  R.  Co.,  1  Woods  &  Eng.  E,  Cas,  601  ;  Price  v.   White,  1 

(IT.  S.),  331  ;  McArthui-  o.  Montclair  B.  Bailey  Eq.  (S.  C.)  240. 
Co.,  27  N.  J.  Eq.  77.     Where  the  receiver         »  Mallory  u.  Brown,  12  Heisk.  (Tenn.) 

agrees  to  act  for  a  fixed  sum,  beforfv  enter-  597. 
.  ing  upon  hi«  duties,  he  will  be  held  to  his         *  Cowdrey  ».  Galvestou,  &c.  E.  Co.,  1 

agreement  though  the  duties  prove  much  Woods  (IT.  S.),  831.    The  reci-iver's  duties 

more  arduous  than  he  had  anticipated,  are  prescribed,  and  he  is  not  bound  to  work 

Farmers'  L.  &T.  Co.  i>.  Central  E.  Co.,  2  beyond  them,  therefore  if  he  undertakes 

McCrary  (U.  S.),  318.,  extra  work  in  order  to  save  expenses,  as,  for 

*  9ee  Easton  v.  Honston,  &e.  E.  Co.,  example,  he  appears  as  attorney,  or  assumes 

40  Fed,  Efp.  189  ;  Central  Trust  Co.  v.  the  duties  of  the  superintendent,   he  i» 

Wabash,  &o.  R.  Co.,  32  Fed.  Eep.  187;  entitled  to  extra  compensation  to  a  reason- 

20  Am.  &  Eng.  Ency,  Law,  Iip.  168-178,  able  extent.     Farmers'  L.   &.   T.   Co.   v. 

489.    See  also  U.  S.  Trust  Co,  v.  New  Central  B,  Co.,  2  McCrary  (U.  S.),  318. 
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486.  Two  BoaOs  oaA  be  CcAsolid^ted, 

when :  Effect  of. 

487.  Effect  of  Qonsolidatibiwipon  Ju- 

risdiction of  different -States. 


SlEC.  488.  Effect  "of  Oonsolidatioll   u|ion 
Subscriptions  to  fitock. 

489.  Power  to  Lease. 

490.  Effect  of  alicase. 


Sec.  486.    Two  Roads  can  be  Consolidated,  when :  Effect  of.  — 

Unless  legislative  authority  to  do  bo  is  given  vn  tire  charter,  or  by 
general  or  special  statute,  a  railway  coftip^ay  feas  no  power  to  con- 
solidate its  railway  and  franchises  with  another.^  If  the  power  to 
consolidate  with  other  roads  is  withheM,  it  is  tegatded  as  a  prohibi- 
tiom  against  the  'exercise  of  it.  But  the  legislature  may  confel-  this 
authority  <iither  lln  the  charter  or  by  statute,  and  when  acted  upon, 
the  two  corpoi'ations  become  united  in  interest  and  capacity,  and 
form  one  single  Bc^fWatioil.^  And  a  consolidation  effee^ted  between 
sevefal  companies  by  the  sliai?eholders  of  each,  though  invalid  because 
made  without  authority,  is  validated  by  legisiative  reebgnition  and 
approval.'  The  power  to  consolidate,  when  exercised,  is  regarded  as 
a  new  charter,*  and  generally  the  old  corporations  are  dissolved,  and 


1  State  V.  Bailey,  IB  Ind.  46 ;  Aspin- 
wiill  II.  OliiOi  &c.  R.  Co.,  20  Ind.  49£ ; 
Bishop  V.  Brainerdj  28  Conn.  289 ;  State 
V.  Maine  Central  R.  Co.,  66  Me,  488  ; 
Pearoe  v.  Miadison,  &c.  R.  Cd!,  21  How. 
(V.  S.)  442.  In  some  jurisdictions  tkxlre 
are  positive  prohibitions  t^ainst  the  con- 
solidation of  companies  owning  paralld  or 
%()mp6ting  lines  of  road.  Manchester,  &c. 
R.  Co.  V.  Concord  R.'  Co.  (N.  H.),  20  Ati. 
Bep.  883. 

*  State  V.  Maine  Central  R.  Co.,  66  Me. 
488;  Com.  v.  Alflantic,  &6.  R.  Co.,  S8 
Penn.  St.  9  ;  Phila.,  &o.  R.  Co.  v.  Maiy- 
land,  10  How.  (U.  S.)  376  ;  Meyer  v. 
Joh'hBton,  64  Ala.  6.53  ;  58  Ala.  237 ; 
Paine ».  Labe  Brie,  Soe.  R.  Oo.,  81  Ind. 
283  s  State  v.  Sherman,  22  Ohio  St.  411 ; 


MoMahon  v.  Morrison,  16  Ind.  172 ; 
Indfanapolis,  ke,  R.  Co.  v.  Jones,  29  Ind. 
465;  Boston,  &c.  R.  Co.  v.  Midland  E. 
Co.,  1  Gray  (Mass.),  346;  Tomlinson  v. 
Branch,  16  WaM.  (U.  S.)  460. 

'  United  States  o.  Southern  Pae.  R. 
Co.,  45  Fed.  Rep.  596  ;  14  Sawy.  <U.  S.) 
620 ;  Bishop  v.  Brainerd,  S8  Conn.  289  ; 
Mead  ».  New  York,  &c.  R.  Co.,  45  Conn. 
199.  But  invalidity  arising  from  the 
failure  to  secure  the  consent  of  stockholden, 
is  beyond  legislative  recognition. 

*  State  V.  Maine  Central  R.  Co.,  66 
Me.  488.  A  consolidation  of  two  com- 
panics  and  the  creation  of  a  single  capital 
stock  by  combining  the  stock  of  the  two 
eempaaies  does  not  create  a  new  coipora- 
Uon  within  the  meaning  of  a  statute  re%uir- 
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their  franchises  are  conferred  upon  the  new  company ;  ^  and  unless 
the  statute  or  articles  of  consolidation  make  express  provision  there- 
for, the  new  corporation  assumes  all  the  liabilities  of  the  old  ones,^ 
at  least  in  equity,  to  the  extent  of  the  property  received  by  it  from 
the  old  corporation,  and  it  is  also  liable  at  law.'  An  amalgamation 
implies  such  a  consolidation  as  to  reduce  the  companies  to  a  common 
interest.  But  where,  by  the  very  terms  of  the  statute  and  the  deed, 
the  first  corporation  was  extinguished,  and  the  second  only  continued 
to  exist,  the  case  is  not  one  of  mere  consolidation  or  amalgamation. 
Although,  by  the  old  common  law,  the  dissolution  of  a  corporation 
extinguished  its  debts,  yet  courts  of  equity,  in  such  case,  will  con- 
sider the  property  and  effects  as  a  trust  fund  for  the  payment  of 
creditors  and  for  the  shareholders,  into  whosesoever  hands  they  inay 
come.*  A  railroad  company  formed  by  the  consolidation  of  two  com- 
panies succeeds  to  all  the  rights  of  each  of  the  corporations  of  which 
it  is  composed,  and  may  compromise  and  settle  a  claim  against  one 
of  them,  and  sustain  an  action  to  enforce  the  settlement.^  Where 
two  or  more  railroad  companies  are  consolidated,  as  far  as  creditors 
of  one  of  the  original  companies  are  concerned,  the  consolidated 
company  is  successor  of  the  old  company;  but  in  respect  to  the 
properties  of  the  other  companies,  it  is  a  new  and  independent  com- 
pany ;  and  such  creditors  have  no  claim  against  it  upon  the  original 
contracts,  but  only  by  virtue  of  its  assumptions  of  the  obligations  of 
the  old  companies.*     It  takes  the  property  subject  to  the  debts  and 

ing  newly  formed  corporations  to  pay  a  665  ;  Booe  v.  Junction  E.  Co.,  10  Ind. 

certain  premium  to  the  State  upon  their  93. 

organization.     People  e.  New  York,  &c.  B.         ^  Miller  v.  Lancaster,  5  Cold.  (Tenn. ) 

Co.,   129  N.   Y.   474,  654,  reversing  15  514  ;  Harrison  v.  Union  Pacific  R.  Co.,  13 

N.   Y.   Snpp.   545.     Cmnpwre  People  v.  Fed.  Rep.  522  ;  Caley  v.  Cobnrg,  &c.  Ey. 

Cook,  110  N.  Y.  443.     See  also  Trester  v.  Co.,  14  Grant's  Ch.  (U.  C.)  531 ;  Tysen  v. 

Missouri  Pac.  E.  Co.  33  Neb.  171 ;  49  Wabash  E.  Co.,  11  Biss.  (U.  S.)  510  ;  15 

•  N.  W.  1110,  holding  that  a  recordation  Fed.  Eep.*563  ;  Columbus,  &c.  R.  Co.  ». 

of  the  articles  of  the  consolidated  com-  Powell,  40  Ind.  37. 

pany  is  unnecessary,  though  it  is  required         '  Harrison  v.  Arkansas,  &c.  E.  Co.,  4 

where  a  new  corporation  is  organized.  McCrary  (U.  S.),  264. 

1  Meyer   v.    Johnston,   53  Ala.  237  ;         *  Powell  r.  North  Missouri  B.  Co.,  42 

Clearwater  v.  Meredith,  1  Wall.  (TJ.  S.)  Mo.  63. 

25  ;  Miller  ».  Lancaster,  6  Cold.  (Tenn.)         '  Paine  r.   Lake  Erie,  &c.  E.  Co.,  31 

514  ;  Eaton,  &c.  E.  Co.  ».  Hunt,  20  Ind.  Ind.  283.     See  also  Fitzgerald  ».  Missouri, 

457  ;  Columbus,  &c.  R.  Co.  v.  Powell,  40  Pacific,  &o^E.  Co.,'45  Fed.  Eep.  812  (con- 

Ind.  37 ;  Indianapolis,  &c.  R.  Co.  v.  Jones,  tracts  made  by  the  oo'nsoliflated  company 

29  Ind.  465.     Whether  they  are  dissolved  binding  on  all  the  component  companies  in 

or  not  depends  upon  the  intent  of  the  other  States). 

legislature  manifested  by  the  act  authoriz-         «  Prouty  «.  Lake  Shore,  &c  R.  Co.,  52 

-ingit.    Central  K.  Co.  v.  Georgia,  92  U.  S.  N.  Y.  363.    It  is  clear  that  a  corporation 
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liabilities  of  the  original  companies,  and  burdened  with  all  liens  upon 
it  which  were  valid  against  those  companies,  and  will  not  be  per- 
mitted to  aver  ignorance  of  an  unrecorded  mortgage  previously 
executed  by  one  of  the  original  companies  ;  ^  and  where  the  company 
thus  formed  assumes  a  new  name,  the  company  may  be  sued  by  the 
new  name  thus  assumed,  and  it  wiU-be  estopped  from  denying  the 
name  by  whieli  it  is  saed.^  Indeed,  after  one  railroad  company  has 
consolidated  with  another  as  allowed  by  their  respective  charters, 
and  authorized  and  confirmed  by  legisktive  acts  conferring  all  rights, 
powers,  and  privileges  belonging  to  either  on  the  new  company  thus 
formed,,  all  liabilities  of  either  can  thenceforward  only  be  enforced 
against  and  in  the  name  of  the  consolidated  company .^  But  this  rulq 
is  restricted  to  voluntary  consolidations,  as  the  foundation  of  the 
liability  of  a  consolidated  corporation  for  the  debts  and  liabilities  of 
the  constituent  corporations  must  rest  on  agreement,  either  express 
or  implied.*    A  statute  which  provides  that,  in  case  of  the  cousolida- 


oannot  discharge  its  liabilities  by  trans- 
ferring them  to  another  company  ;  and  the 
creditors  of  a  company  cannot  be  compelled 
by  law  to  a,Bcept  the  liability  of  a  new 
company  formed  by  the  stockholders  of 
sereral  companies,  in  substitution  of  their 
original  rights.  2  Morawetz  on  Priv.  Corp. 
(2d  ed.),  §§  808,  954.  This  author  then 
goes  on  to  say,  after  stating  this  principle 
(§  954):  "It  does  not  follow,  however, 
that  corporations  cannot  be  consolidated 
without  the  consent  of  their  creditors.  The 
dissolution  of  a  corporation  by  the  sur- 
render of  its  charter  does  not  destroy  the 
claims  of  creditors.  Their  remedyad  law 
is,  indeed,  'lost  in  such"  a  case,  unless 
otherwise  provided  by  statute  ;  but  the  as- 
sets of  the.  corporation  remain  a  trust  fund 
for  the  payment  of  its  debts.  A  consoli- 
dation involves  the  dissolution  of  the  con- 
solidating companies  and  the  formation  of 
a  new  and  enlarged  corporation  out  of  the 
stockholders  of  the  ohi  companies  with 
their  combined  capital.  Neither  of  these 
transactions'  can  be  prevented  by  creditors, 
inasmuch  as  their  rights  are  not  thereby 
invaded.  The  legal  liability  of  the  con- 
solidated company  would  ,be  substituted  in 
the  place  of  that  of  each  of  the  original 
companies  to  its  creditors,  and  the  creditors 
of  each  of  these  companies  would  retain 
their  equitable  right  to  the  security  fur- 


nished by  the  assets  of  the  company  for 
which  they  dealt."  See  also  Spence  i;. 
Mobile  &  M.  R.  Co.,  79  Ala.  576  ;  Colum- 
bus, &c.  R.  Co.  «.  Skidmore,  69  111.  566 ; 
Western  Union  R.  Co.  v.  Smith,  79  III. 
496.  The  lien  of  a  mortgage  on  the  prop- 
erty of  a  railroad  company  remains  unaf- 
fected by  consolidation.  Eaton,  &c.  B. 
Co.  V.  Hunt,  20  Ind.  457  ;  Mississippi 
Valley  R.  Co.  v.  Chicago,  &c.  K.  Co.,  58 
Miss.  846  ;  Racine,  &c.  K>  Co.  c.  Farmers' 
L.  &  T.  Co.,  49  111.  331.  See  also  The 
Key  Citj',  14  Wall.  (U.  S.)  654.  And  it 
covers  all  acquisitions  of  the  consolidated 
company  which  become  a  part  of  the  es- 
tate to  which  it  originally  attached. 
Hamlin,  &o.  R.  Co.  t>.  Jerrard,  72  Mo.*  62; 
Railrfiad  Co.  v.  Georgia,  92  U.  S.  665  ;  98 
IT.  S.  359.  Mortgages  of  the  consolidated 
company  have .  priority  over  unsecured' 
creditors  of  the  original  companies.  Wa- 
bash, &c.  R.  Co;  V.  Ham,  114  U.  S.  587  ; 
Blair  v.  St.  I;Ouis,  &c.  R.  Co.,  24  Fed. 
Rep.  148. 

1  Mississippi  Valley  Co.  w.' Chicago,  &c. 
R,  Co.,  58  MUs.  846. 

2  Columbusi  &o.  R.  Go.  v.  Skidnuire, 
69  111.  566. 

»  Indianola  R.  Co.  v.  Fryer^  56  Tex. 
609. 

*  Houston,  &c.  B.  Co.  «.  Shirley,  54 
Tex.  125. 
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tion  of  two  or  more  railroad  companies,  the  consolidated  company 
shall  he  liable  for  all  debts  of  each  company  entering  into  the  arrange- 
ment, is  not  retrospective,  but  is  designed  to  apply  to  companies 
which  might  consolidate  after  its  passage.^  The  result  of  consolida- 
tion under  a  statute  is  that  the  statute  becomes  part  of  the  contract 
of  consolidation ;  the  consolidated  company  assumes  the  liabilities 
and  succeeds  to  the  rights  of  the  constituent  companies.  The  con- 
solidated company  is  substituted  for  them.  Unsecured  debts  of  the 
latter  remain  unsecured  debts  of  the  former.  The  consolidated  com- 
pany may  execute  a  mortgage  upon  all  of  the  consolidated  property 
which  would  be  paramount  to  the  unsecured  debts  of  the  constituent 
pompanies.^  The  liability  of  the  consolidated  company  extends  to 
personal  injuries  committed  by  either  of  its  components.' 

Where  an  act  of  the  legislature,  consolidating  two  railroad  com- 
panies into  one  under  a  new  name,  provided  that  the  consolid'ation 
and  change  of  name  "  shall  in  no  way  affect  the  rights  of  the  credi- 
tors of  said  companies,  and  their  separate  existence  shall  be  continued 
as  to  all  the  rights  and  remedies  of  creditors  ; "  and  that  the  presi- 
dent of  the  new  company  "  shall  be  held  in  law,  as  to  service  of  pro- 
cess, as  the  president  of"  each  of  the  old  companies;  and  that  the 
new  company  "  may  dispose  of  any  property,  real  or  personal,  held 
by  each  of  said  companies,  and  make  and  execute  titles  for  the  same, 
and  sue  for  and  recover  in  its  name  all  debts,  dues,  and  demands,  of 
every  kind  and  description  whatsoever,  due  to  each  of  said  compa- 
nies," —  it  was  held  that  an  action  at  law  might  be  maintained 
against  the  new  company,  to  recover  damages  for  personal  injuries 

'  Hatcher  v.  Toledo,  &c.  E.  Co.,  62  expressly  stipulated  that  the  consolidated 

111.  477,  company  should  not  he  liable  for  the  indi- 

2  Tysen  ».  Wabash  E.   Co.,   15  Fed.  vidual  debts  of  the  constituent  companies, 

Eep.  763.  but  that  such  constituent  companies  should 

'  Whipple  ».  Union  Pacific  E.  Ca,  28  conttnue  in  existence  for  the  t>urpose  of 

Kan.  474.     In  this  case  it  appeared  that  adjusting  all  claims  and  demands ;  and 

in  August,  1879,  the  Kansas  Pacific  B.  also  that  the  consolidation  should  not  pt«- 

Co.  owned  and  operated  a  line  of  railway  vent  the  enforcement  of  any  valid  obli- 

through  the  city  of  L.,  and  while  oper-  gation  or  liability  of  either  constituent 

ating  its  railroad  one  of  its  trains  injured  company  against  the  properties  so  trans- 

the  plaintiff.     In  January,  1880,  the  Kan-  ferred  by  such  constituent  company.     It 

sas  Pacific  B.  Co.,  the  Denver  Pacific  B.  was  held  thai  before  the  plaintiff  could 

Co.,  and  the  Union  Pacific  B.  Co.  entered  maintain  an  action  against  the  consolidated 

ipto  an  agreement  of  consolidation,   by  company,  he  must,  by  an  action  against 

which  agreement  they  formed,  or  attempted  the  Kansas  Pacific  B.  Co.,  the  party  which 

to  form,  the  Union  Pacific  E.  Co.,  and  to  did  the  injuiies,  convert  his  unliquidated 

such  company,  by  the  articles  of  consolida-  claim  into  a  liquidated  demand,  and  have 

tiou,  transferred  all  their  respective  prop-  both  the  fact  and  the  amount  of  that  com- 

ei'ties.      The    articles    of    consolidation  pany'«  liability  adjudicated. 
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caused  by  the  wrojigful  act  of  one  of  titip  old  companies.^  Where 
two  or  morB  railway  companies  are  consolidated,  and  the  new  com- 
pany assumes  the  debts  and  obligations  of  the  original  companies, 
the  directors  or  other  officers  of  the  new  organization  are  not  neces- 
sary or  proper  parties  to  an  action  brought  by  a  holder  of  preferred 
and  guarantied  stock  of  one  of  the  old  companies  to  enforce  an  alleged 
contract  made  by  it  to  pay  speeified  dividends  upon  said  stook.^  So 
the  new  company  is  answerable  for  the  torts  of  the  old  companies. 
Thus,  a  petition  by  a  guardian  alleged  that  his  wards  were  owners  in 
fee-simple  of  a  certain  woodland ;  that  the  timber  thereon  was  cut 
down  and  removed  by  a  person  unknown,  and  without  any  authority 
whatever,  and  that  the  same  was  taken,  used,  aud  possessed  Jor  its 
own  use,  and  without  any  authority  whatever,  by  a  certain  railroad 
company,  which  company  was  afterwards  consolidated  with  another 
railroad  company,  etc.  It  was  held  on  demurrer  that  the  petition 
stated  suf&cient  facts  to  constitute  a  cause  of  action  for  the  conver- 
sion of  personal  property  as  against  the  consolidated  company.^  A 
corporation  bficomiug  consolidated  with  another,  and  changing  its 
name  while  a  suit  is  pending  against  it,  is  not  so  dissolved,  nor  its 
original  liability  so  extinguished,  that  the  pending  suit  abates .;  *  and 
the  plaintiff  has  a  right  to  treat  it  as  having  a  separate  existence  for 
the  prosecution  of  his  action  against  it.  The  action  of  the  legislature 
authorizing,  and  the  corporation  in  acting  under  such  authorization, 
cannot  defeat  or  prejudice  the  right  of  a  plaintiff  in  suits  pending 
against  it.  4-8  to  such  the  corporation  exists  for  the  purpose  of 
judgment ;  as  to  them  it  has  not  lost  its  indivrdiuality  or  identity. 
The  act  of  the  corporation  cannot  defeat  the  rights  of  persons,  hold- 
ing claims  against  ifc.^  A  judgment  against  a  consolidated  company 
may  be  executeti  against  the  respective  companies,  although  they 
have  been  dissolved  by  judicial  action.®  Persons  who  purchase  bonds 
of  a  railway  company  while  a  statute  is  in  force  authorizing  the  oon- 
.  solidation  of  railways  must  be  held  to  have  contemplated,  at  the  time 
of  the  purchase  of  the  bonds,  that  the  company  issuing  them  might 

1  Warren  v.  Mobile  &  Montgomery  R.  E.  Co.  v.  Murphy,  46  Tex,  356  j  Cliie^o, 

Co.,  49  Ala.  582.  &c.  E,  Co.  v.  Moffett,  75  111.  124. 

S  Chase  v.  Vanderbilt,  62  N.  Y.  307.     "        ■•  East  Tenn.,  *c.  R.  Co.  v.  Evans,  6 

»  Railroad  Co.  v.  Hntchins,   37   Ohio  Heisk.  (Teniji)  607. 
St.  282  ;  Stephenson  v.  Texas,  &e:  R.  Co.,  '  Shackleford  o., Mississippi  Central  R. 

42  Tex.  162  ;  Coggin  v.  Central  R.  Co.,  62  Co.,  52  Miss.  159  ;  ante,  note  6,  p.  2044. 
Ga.   685  ;   New  Bedford  R.    Co.   v.    Old         «  Ketcham  i;.  Madison,  &c.  R.  Co    20 

Colony  R,  Co.,  !20  Mass.  397 1  Texas,  &o.  Ind.  260.        '  ' 
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cousolidate  with  other  companies.^  A  mortgage  outstanding  upon 
one  railroad  at  the  time  when  a  consolidation  is  effected  remains  a 
valid  security  thereon ;  and  the  same  is  true  as  to  all  liens  which 
have  attached  thereto.^ 

Sec.  487.  Effect  of  Consolidation  upon  Jurisdiction  of  Different 
States.  —  Where  railway  companies  fa  different  States  are  consoli- 
dated, the  several  States  still  retain  jurisdiction  over  that  portion  of 
the  road  lying  in  each,  and  each  is  subject  to  the  legislation  of  the 
State  in  which  it  lies,*  however  diverse    such    legislation    may 


I  Tysen  „.  Wabash  E.  Co.,  15  Fed. 
Eep.  763. 

'i  Eitter  v.  Union  Pacific  E.  Co.,  12 
Am.  &  Eng.  E.  Cas.  374  ;  Hazard  v.  Vt. 
&  Canada  E.  Co.,  17  Fed.  Eep.  753. 
There  is  no  constitutional  objection  to  the 
co-operation  of  several  States  in  authorizing 
the  consolidation  of  companies  chartered 
by  each  respectively.  Wilmer  v.  Atlanta, 
&c.  E.  Co.,  2  Woods  (U.  S.),  417  ;  Board- 
man  V.  Lake  Shore,  &c.  E.  Co.,  84  N.  Y. 
157;  Ohio,  &e.  E.  Co.  v.  Weber,  96  111. 
443  ;  Eaihoad  Co.  v.  Maine,  96  U.  S.  499. 
In  Brockett  v.  Ohio,  &c.  E.  Co.,  14  Penn. 
St.  224,  and  Cleveland,  &c.  B.  Co.  o. 
Speer,  56  Penn.  St.  325,  it  has  been  inti- 
mated that  where  several  States  unite  in 
incorporating  the  same  company,  a  con- 
tract ari.ses  between  the  several  States  as 
well  as  between  each  State  and  the  com- 
pany. But  this  is  very  doubtful.  See  2 
Morawetz  on  Priv.  Corp.  (2d  ed.)  §  997. 

8  Eaton,  &c.  E.  Co.  v.  Hunt,  20  Ind. 
457.  Where  a  railroad  corporation  was 
made  up  of  four  distinct  corporations, 
chartered  by  the  legislatures  of  different 
States,  and  all  consolidated  and  merged 
into  one  corporation  under  the  laws  of 
such  States,  and  becomes  one  of  that  class 
of  corporations  owning  a  railroad  extend- 
ing through  two  or  more  States  and  char- 
tered under  the  laws  of  each  State,  having 
a  common  stock,  the  same  shareholders 
and  officers,  the  same  property,  and  a 
single  organization,  it  is  for  most  purposes 
one  corporation.  But  it  is  a  separate  cor- 
poration in  each  State,  in  so  far  that  it  is 
governed  by  the  laws  of  each  within  its 
own  tenjtory,  and  is  considered  to  have  a 
domicile  in  each  State ;  and,  in  the  ab- 
sence of  any  statutory  provision  to  the 
contrary,  may  hold  its  meetings  and  trans- 


act its  corporate  business  in  either  State. 
Graham  v.  Boston,  &c.  E.  Co.,  14  Fed. 
Eep.  753.     Several  States  may,  by  com- 
petent legislation,   unite  in  creating  the 
same  corporation,  or  in  combining  several 
pre-existing  corporations  into   one;  and 
one  State  may,  without  thereby  creating  a 
new  corporation,  authorize  a  corporation 
of  another  State  to  carry  on  business  within 
its  territory.    Copeland  ii.  Memphis,  &c'. 
E.  Co.,  3  Woods  (U.  S.),  651.     Where  a 
new  corporation  is  formed  by  amalgamation, 
under  the  authority  of  the  State,  of  two  or 
more  distinct  corporations  into  one,  it  suc- 
ceeds to  all  the  rights  of  the  several  com- 
jwnents,  and  is  subject  to  all  the  conditions 
and  duties  imposed  by  the  law  of  their 
creation,  except  so  far  as  it  may  be  other- 
wise provided  liy  the  act  under  which  such 
consolidation  is  effected.     Chicago,  &c.  E. 
Co.  p.Moffitt,  75  111.  524.     After  consoli- 
dation the  new  company  becomes  liable  to 
perform  the  duties  required  of  the  railroad 
companies  so  consolidated  ;  and  if  no  part 
of  the  francliise  is  reserved  to  either  of  the 
old  companies,  they  will  not  be  liable  to 
the  public  for  the  performance  of  duties 
devolving  upon  the  new  companies.  Peoria, 
&c.  E.  Co.  V.  Coal  Valley  Mining  Co.,  68 
111.   489.      A    new    corporation  may  be  . 
created  by  the  union  of  two  or  more  cor- 
porations, and  its  powers  and  privileges 
designated  by  reference  to  the  charters  of 
other  companies,  as  well  as  by  special  enu- 
meration.     Eailroad    Co.   v.   Maine,    96 
U.  S.  499.     The  legislature  may  incorpo- 
rate a  new  and  distinct  corporation  out  of 
two  or  more  previously  existing  corpora- 
tions.    And  where  a  new  corporation  is 
thus  formed,  and  by  the  act  is  to  "  have 
the  powers,   privileges,    and    immunities 
possessed  by  each  of  the  corporations" 
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be.^  The  consolidated  company  is  considered  as  being  a  distinct 
corporation  in  each  Stated  with  all  the  privileges  and  obligations 
attaching  by  the  law  of  that  State  to  the  old  company .^  Eights 
vested  in  the  respective  corporations  pass  to  and  vest  in  the  new 
corporation,  and  these,  of  course,  the  legislature  of  none  of  the 
States  can  impair.  Therefore,  where  by  the  terms  of  the  charter, 
one  of  the  corporations  was  exempt  from  taxation,  unless  the  re- 
moyal  of  this  exemption  was  made  a  condition  of  its  right  to  consoli- 
date, the  exemption  vests  in  the  new  corporation.* 


whose  union  constitutes  suoh  new  corpora- 
tion, the  new  corporation  will  have  only 
the  privileges,  powers,  and  immunities 
which  the  corporation  with  the  fewest 
privileges,  powers,  and  immnnities  pos- 
sessed, and  which  were  common  to  all. 
This  rule  applies  to  exemption  from  taxa- 
tion. State  V.  Maine  Central  R.  Co.,  66 
Me.  488.  All  statutory  conditions  must 
be  complied  with,  and  if  an  election  of  a 
board  of  directors  of  the  consolidated  cor- 
poration is  by  the  statute  clearly  made  a 
condition  precedent  to  its  acquiring  the 
rights  and  franchises  of  the  original  cor- 
porations, or  if  the  filing  of  a  duplicate  of 
the  consolidation  agreement  in  the  office 
of  the  Secretary  of  State,  after  being -duly 
made  and  submitted  to  the  stockholders 
and  confirmed  by  them,  is  by  the  statute 
made  a  condition  precedent  to  ^  merger  of 
the  original  corporations,  there  can  be  no 
valid  action  as  a  consolidated  corporation 
until  that  is  done  ;  and  any  attempted 
election  of  directors  of  the  consolidated 
corporation  before  that  is  without  warrant 
and  inefiectual.  Mansfield,  &c.  E.  Co.  v. 
Drinker,  30  Mich.  124.  If  a  member  of  a 
board  of  directors  of  a  corporation  be 
present  at  the  adoption  of  a  resolution,  and 
aware  of  what  is  being  done,  and  makes  no 
opposition  to  its  adoption,  he  must  be 
presumed  to  have  assented  to  it.  But  if 
such  proceeding  be  merely  preliminary  to 
d  decision  by  a  subsequent  tote  of  the 
stookholders  on  the  consolidation  of  the 
corporation  with  another  corporation, 
which  can  only  be  ultimately  decided  by 
the  vote  of  all  the  stockholders,  and  not  of 
,  the  board  of  directors,  such  consent  so 
given  by  a  member  of  the  board  of  di- 
rectors, who  is  also  a  stockholder,  does  not 
estop  him  from  afterwards  objecting  to  the 


consolidation.      Mowrey  v,   Indianapolis, 
&c.  K.  Co.,  4Biss.  (IT.  S.)  78. 

1  Covington  v.  Bridge  Co.,  10  BuSh 
(Ky.),  69.  It  may  be  dissolved  and  wound 
up  in  one  State  without  its  franchise  in 
the  other  being  alfected.  Hart  v.  Boston, 
&c.  R.  Co.,  40  Conn.  524. 

2  Racine,  &c.  R.  Co.  v.  Trust,  49  111. 
331  ;  Ohio,  &c.  R.  Co.,  v.  Wheeler,  1 
Black  (U.  S.),  297;  ante,  §§  14,  14  a. 

'  Cashman  v.  foownlee,  128  Ind.  466; 
Polh^mus  V.  Fitchburg  R.  Co.,  123  N.  Y. 
502;  Cooper  v.  Corbin,  105  111.  224; 
Shields  V.  Ohio.  &e.-R.  Co.,  93  U.  S.  319; 
Peoria,  &c.  R.  Co.  v.  Mining  Co.,  68  111. 
489  ;  Pullman  Car  Co.  v.  Missouri  Pacific 
R.  Co.,  115  U.  S.  587.  Compare  St. 
Loiiis,  &c.  B.  Co.  V.  Berry,  113  V.  S.  465, 
475.  In  that  case  it  appeared  that  the 
charter  of  the  Cairo  &  Fulton  E.  Co.  au- 
thorized it  to  consolidate  with  other  com- 
panies. It  also  contained  a  provision 
exempting  the  company's  road  franchises 
and  other  property  from  taxation.  After 
granting  this  charter,  the  State  adopted  a 
constitution  which  contained  a  provision 
that  all  incorporation  laws  passed  there- 
after should  be  subject  to  a  reserved  power 
of  alteration  or  repeiil ;  also  that  "the 
property  of  corporations  now  existing,  or 
hereafter  created,  shall  forever  be  subject  to 
taxation  the  same  as  property  of  individ- 
uals." After  the  adoption  of  the  constitu- 
tion the  company  was  consolidated  \rith 
another  company,  and  it  was  claimed  that 
the  consolidated  company  was  entitled  to 
the  exemption  from  taxation  belonging  to 
the  Cairo  &  Fulton  Company.  The  court 
held,  however,  that  the  consolidated  com- 
pany did  not  acquire  the  exemption.  See 
2  Morawetz  on  Priv.  Corp.  (2ded.),  §  948. 

*  State  V.  Com'r  of  Railroad  Taxation, 
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Sec.  488.  Effect  of  Consolidation  upon  Subscriptions  to  Stock.  — 

If  two  or  more  railway  companies  consolidate  before  the  subsorip- 
-tions  to  the  stock  thereof  have  been  paid,  under  authority  obtained 
subsequent  to  the  subscriptions,  or  if  by  the  consolidation  the  object 
and  purposes  of  the  original  enterprise  are  radically  changed,  it  is 
^eld  that  such  subscriptions  to  the  stock,  whether  by  municipal  cor- 
porations, or  individiuils,  are  thereby  discharged,^  uailess  such  sub- 
scribers have  acquiesced  in  the  change.  But  a  municipal  corporation 
has  no  power  to  acquiesce  in  a  radical  change  in  the  original  plan 
which  so  far  changes  the  enterprise  that  the  vote  in  favor  of  the 
subscription  does  not  apply  to  the  new  enterprise.*  This  rule,  how- 
ever, does  not  apply  where  authority  to  consolidate  existed  when  the 
subscription  was  made  or  the  vote  was  taken.'  '  The  stockholders  of 
the  respective  roads  are  not  ipso  facto  in  the  new  corporation,  but  only 
have  a  right  to  become  so  by  surrendering  their  old  stock  for  the 
new;  but  their  property  interest  remains  unchanged  until  the  ex- 
change is  made,*  and  the  company  cannot  divest  them  of  this  interest. 
These  questions  have  been  more  fully  discussed  in  previous  chapters.* 
Sec.  489.  Authority  to  Lease.  —  A  railroad  company  is  a  quasi 
public  corporation,  and  as  such  enjoys  peculiar  privileges  and  is 
vested  with  unusual  powers;  its  obligations  are  correspondingly 
great,  and  it  cannot,  by  contract  or  otherwise,  evade  these  obligations 
nor  disable  itself  to  disdiarge  them ;  *  moreover  a  great  and  essential 
part  of  its  property  is  generally  acquired,  by  the  exercise  of  the 
power  of  eminent  domain,  and  the  legislature  in  granting  this  power 
contemplates  that  the  property  so  acquired  shall  be  for  the  iise  of 
the  company  in  the  enteiprise  for  which  its  charter  provides,  and  not 
for  puiposes  of  sale  or  transfer.^    For  these  and  other  reasons  the 

37  N.  J.  L.  243;  Philadelphia,  &c.  B.  Co.  •  McGray  v.   Junction  R.  Co.,  9  Ind. 

■u.  Maryland,  10  How.  (0.  S.)  376;  Chesa-  358  ;  Philadelphia,  &c.  K.  Co.  o.  Catawissa 

yieake,  &c.  R.  Co.  ».  Virginia,  94  U.  8.  E.  Co.,  53  Penn.  St.  20. 

718 ;  Delaware  B.  Co.  v.  Cox,  18  Wall.  ^  See  ante,  §§  35-46,  58,  123. 

(U.  S.)  206;   Branch  v.   Charleston,   02         '  Briscoe  v.  Southern  Kansas  R.  Co., 

U.  S.  677.     See  atUe,  n.  3,  p.  2049.  40  Fed.  Rep.  278 ;  40  Am.  &  Eng.  B.  Cas. 

1  Martina.  JunctionR.Co.,]2Ind.605;  599;  Wabash,  &c.  R.  Co.  ».  Peyton,  106 

Harshman  v.  Bates  County,  92  U.  S.  569 ;  111.  534  ;  18  Am.  &  Bag.  R.  Cas.  1 ;  Nor- 

McCray  v.  Junction  B.  Co.,  9  Ind.  358.  wich,  &c.  B.  Co.  e.  Worcester,  147  Mass. 

"  Clearwater    <i.    Meredith,    1    Wall.  618  ;  36  Am.  &  Eng.  R.  Cas.  447  ;  HainU- 

(U.  S.)   40  ;  State  v.  Com'rs  of  Nehama  ton  o.  Savannah,  &c.  R.  Co.,  49  Fed.  Rep. 

County,  10  Kan.  569  ;  McMahan  v.  Morri-  412  ;  Thomas  v.  West  Jei-sey  B.  Co.,  101 

son,  16  Ind.  172.  U.  S.  71  (such  a  lease  would  he  a  violation 

'  Mansfield,  &s.  R.  Co.  v.  Brown,  26  of  the  company's  contract  with  theState). 
Ohio  St.  223 ;  Sparrow  »,  Evansviile,  &c.  '  See  2  Morawetz  on  Priv.  Corp.  (2<I 

B.  Co.,  7  Ind,  869.  ed.)  §§  620, 1120,  ».  1 ;  miie,  §|  194,  225. 
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policy  of  the  law  forbids,  the  lease  of  the  road  and  franchises  of  one 
railroad  eorapany  to  another,  and  such  a  lease,  unless  made:  m  pur- 
suance of  a  clear  aiid  eacpress  grant  of  authority,  is  absolutely  void. 
This  principle  has  long  been  recognized,  and  is  upheld  in  every  court 
in  the  country.^  "  When  a  railroad  company  accepts  a  charter  it 
assumes  the  performance  of  all  duties  to  the  public  which  are  im- 


1  Thomas  v.  West  Jersey  R.  Co»  101 
TJ.  S.  71 ;  York,  &e.  Line  E,  Co.  v.  Wi- 
nans,  17  How.  (0,  S.)  30;  Washington, 
&o.  E.  Co.  B.  Brown,  17  Wall.  ^U.  S.) 
450  ;  Pennsylvania  R.  Cp.  v.. St.  Louis,  &c. 
E.  Co.,  118  IT.  S:  293  ;  24  Am.  &  Eng.  E. 
Cas.  68  ;  Oregon,  &c.  H.  Co.  v.  Oregonian 
Ry.  Co.,  130  U.  S.  1 ;  39  Am.  &  Eng.  E. 
Cas.  176 ;  145  U.  S.  .'52  ;  Atlantic,  &o.  R. 
Co.  V.  Union  Pae.  R.  Co.,  1  Fed.  Eep. 
745;  PuUaB  B.  Cincinnati,  &b.  R;.  Co.,  4, 
Biss.  (U.  S.)  35  ;  Memphis,  &e.  JR.  Cq,!). 
Grayson,  88  Ala.  572  ;  43  Am.  &  Eng.  E. 
Ca&-681 ;  BaysB.  Ottawa,  &<?.  R.  Co.,  61 
111.  422;  Tippecanoe  Co,  u.  Lafayette,,  &(;» 
R.  Co.,  50  Ind.  85  ;  Middlesex  E.  Co,  v. 
Boston,  &e.;E.  Co.,  115  Mass.  347;  Com. 
V.  Smith,  10  Allen  (Mass.),  448  ;  State  v. 
Atchison/  &e.  R.  Co.,  2,4  Neb.  143;  32 
Am.  &  Eng.  R.  Cas.  388,  n.;  Mills  v. 
Ceirtral  R.  Co.,  41  If .  J.  Eq.  1 ;  24  Am. 
&  Eng.  R>  Cas.  47  ;  Black  v.  Delaware^ 
&c.  Canal  Co.,  24  N.'  J.  Eq,.  455 ;  Troy, 
&.  R.  Co.  V.  Kerr,  17  Barb.  (N.  Y.)  S81 ; 
Abbott  ».  Johnstown  Horse  E^  Co.,  80 
K,  Y.  27 ;  36  Am,  Eep.  5:72 ;  2  Am.  & 
Eng,  R.  Ca».  541 ;  Troy,  &e.  R.  Co.  v. 
Boston,  &o.  R.  Co.,  86  N.  Y.  107  ;.  7  Am, 
&  Eng.  E.  Cas.  49 ;  Woodruff  v.  Erie  E. 
Co.,  93  N.  Y.  609  ;  16  Am.  &  Eng.  E.Cas. 
501,512,  ». ;  Stewart's  Appeal,  56  Penn. 
St.  413 ;  Pittsburgh,  &c.  B.  Co.  v.-  Alle- 
gheny Co.,  63  Penn.  St.  126  ;  Harmon  ». 
Columbia,  &c.  R.  Co.,  28  S.  C.  401;  36 
Am.  &  Eng.  E.  Cas.  445;  International, 
&c.  E.  Co.  V.  Underwood,  67  Tex.  589; 
34  Am.  &  Eng,  R.  Cas,'  570  ;  Central,  fc 
R.  Co.  V.  Morris,  68, Tex.  49;  28  Am  & 
Ettg.  R.  Cas.,  50  ;  Beeman  v.  Rufford,  6 
Eog.  L.  &  Eq^  loe ;  Great  Northern  Ry. 
Co., ».  Eastern,  Counties  Ry.  Cb.,  12  Eng. 
L.  &  Eq.  224  ;  19  Am.  &  Eng.  Enoy.  Law, 
p.  896.  Compare.  Bardstownt  &b.  R.  Cpi 
V.  Metcalfj  4  Met.  (Ky.)  199  ;  ShepJey  ». 
Atlantlo,  Ac.  R.  Co.,  55  Me.  395  j  State  ». 
Ohio,  &o.  R.  Co.,,  6  OMo  Cir.  Ct.  Rep. 


415 ;  Pittsburgh,  &c.  E.  Co.  %  Columbus, 
&c.  R.  Co.,  8  Biss.  (U.  S.)  456.  See  also, 
as  supposing  the  rule  announced  itt  the 
teixt,:  Troy,  te.  E,  Co.,  v.  Boston,  k%,  R, 
Co.,  86  N.  Y.  107,;  Pittsburgh,  &«.  E.  Co. 
».  Bedford,  &o.  R.  Co.,  SIJ  Penn.  St.  104  ; 
Wood-rttifB.  Erie  R.  Co.,  25  Hun  (N.  Y.), 
246  ;  Hinckley  v.  Gildersleeye,  19  Grant's 
Ch.  (U.  C.)  212;  Attorney-General  t). 
Niagara  Falls  Bridge  Co.,  20  id.  34; 
Thomas  w.  Railroad  Co.,  101  tJ,  S.  71; 
Archer  ».  Terre.  Haute,  &c.  R.  Co.,  102  111. 
493.  But  in  England  it  is  held  that  one 
railway  company  has  the  right  to  lease  its 
road  for  the  use  of  another.  ^  JMidland  Ry. 
Co.  V.  Great  Western  Ry.  Co.,  L.  R.  8  Ch. 
App.  841.  In  many  of  the  charters  there 
is  a  provision  that  the  company  may  lease 
its  road,  or  the  general  statute  so  provides  ; 
and  where  siiqh  authority  is  conferred,  no 
question  can  arisa  as  H)  the  power  of  the 
company  in  this,  respect.  But  where  the 
statute  imposes  certain  conditions,,  a  tease 
made  in  pursuance  thereof  must  fully  com- 
ply there^rith,  oi'  it  will  be  invalid.  See 
Peters,  B.  Lincoln,  &c.  R.  Co.,  14  Fed.  Rep. 
319.  In  an  English  case,  an  Act  of  Par- 
liament enjipowered  one  railway  company 
to  grant,  and  another  company  to  accept, 
a  lease  of  a  railway  upon  such  terms  as 
should  be  ^;reed  upon,  provided  that  the 
power  to  leasei  should  not  arise  until  the 
board  of  trade,  had  certified  that  it  had 
been  proved  ito , their  satisfaction  that  half 
the  capital  of  the  leasing  eompany  had  been 
raised  a-Kd  applied  for  the  purpose  of  their 
acts;  and  it  was  also  provided  that  no 
lease,  should  be  of  aj^iy  effect  unless  pVe- 
Tiously  sanctioned  by  three-iifths  of  the 
shareholders  of  each  company  voting  at  a 
apecial  iseeting.  It  was  held  that  no  lease^ 
or  binding  agreement  for  a  lease,  could  be 
niiade  before  the  eertifieata  had  been  ob- 
tgiinedi  Kent  Coast  Ry.  Co.  v,  London  & 
By.  Gb.,  U  E.  3  Ch.  App.  Gas..  656.    ' 
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posed  by  the  charter  or  by  the  general  law  of  the  State,  and  it 
cannot  be  permitted  to  escape  from  the  obligations  imposed  upon  it 
by  transferring  its  chartered  rights  and  privileges,  either  to  an  indi- 
vidual or  to  another  corporation.  ...  If  it  were  otherwise,  a  rail- 
road company,  by  leasing  its  road  to  irresponsible  persons,  might 
enjoy  all  the  benefits  conferred  by  its  charter  and  practically  leave 
tlie  public  generally,  as  well  as  individuals,  without  any  of  the  pro- 
tection which  the  obligations  imposed  by  its  charter,  as  well  as  the 
general  law  of  the  State,  were  designed  to  afford."  ^  The  same 
principles  forbid  the  lease,  by  a  receiver,  of  a  railroad  over  which 
he  has  charge,  except  upon  express  authority .^  Nor  can  a  company 
take  from  another  company  a  lease  of  the  latter's  road  and 
franchises.' 

A  lease  without  authority  is  not  merely  invalid  lut  is  cibsohdely 
void.  This  is  very  clearly  held  in  a  recent  case  in  the  United 
States  Supreme  Court,  where  in  an  action  by  the  lessor  for  rent  due 
under  the  lease,  the  court  held  that  the  lease  being  void  the  action 
could  not  be  maintained,  although  the  contract  had  become  ex- 
ecuted,' and  the  lessee  had  enjoyed  full  use  of  the  property  for  ten 
years.* 

Of  course  the  legislature  has  power  to  authorize  such  leases,  and 

1  MoIvBR,  J.,  in  Harmon  v.  Columbia,  R.  Cas.  473 ;  Mercantile  Tnist  Co.  v.  Mis- 
Ac.  E.  Co.,  28  S.  C.  401 ;  36  Am.  &  Eng.  souri.  Sua.  R.  Co.,  41  Fed.  Eep.  8  ;  43  Am 
E.  Cas.  '445,  n.      See   also   language  of    &  Eng.  B.  Cas.  469. 

Eedfibli),  C.  J.,  in  Nelson  v.  Vermont,  *  Oregon  R.  &  Nav.  Co.  v.  Oregoniac  E. 

&c.  R.  Co.,  26  Vt.  717.     A  statute  will  not  Co.,  130  U.  S.  1 ;  39  Am.  &  Eng.  R.  Cas. 

be  construed  as  granting  authority  to  lease  176  ;  Fennsylyania  R.  Co.  v.  St.  Louis,  &c. 

the  road  unless  the  legislative  intention  is  R.  Co.,  118  IT.  S.  290  ;  24  Am.  &  Eng.  B. 

clear  and  unquestionable.    There  are  no  Cas.  58  ;  Thomas  v.  West  Jersey  E.  Co., 

presumptions  in  favor  of  a  grant  of  such  101  0.  S.  71. 

authority.  St.  Lonis,  &c.  R.  Co.  t'.  Terre '  *  Central  Transportation  Co.  v.  Pullman 
Haute,  &c.  R.  Co.,  145  U.  S.  393.  A  Car  Co.,  139  V.  S.  24 ;  45  Am.  &.  Eng. 
power  to  consolidate  does  not  embrace  a  R.  Cas.  620,  where  Mr.  Justice  Gray  con- 
power  to  lease.  Mills  v.  Central  R.  Co.,  siders  the  question  at  great  length.  See 
41  N.  J.  Eq.  5 ;  Archer  v.  Terre  Haute,  this  case  reviewed,  ante,  p.  568.  See  the 
&c.  R.  Co.,  102  111.  493.  same  principle  applied  in  Oregon  R.  &  Nav. 

2  State  V.  McMinnville,  &c..  R.  Co.,  6  Co.  v.  Oreg.  R.  Co.»146  U.  S.  52  (lessee  not 
Lea  (Tenn.),  369  ;  4  Am.  &  Eng.  R.  Cas.  estopped  to  deny  validity  of  lease,  by  pay- 
95;  Gibert  •).  Washington  City,  &o.  B.  ment  of  rental  for  three  years).  A  contrary 
Co.,  33  Gratt.  (Va.)586;  lAm.  &Eng.  R.  view  is  upheld  in  Woodmffe.  Erie  R.  Co., 
Cas.  478,  See  also  McMinnville,  &o.  R.  93  N.  Y.  609,  and  in  Farmers'  L.  &  T. 
Co.  V.  Huggins,  3  Baxt.  (Tenn. )  177.  But  Co.  »,  St.  Joseph,  &c.  R.  Co.,  2  Fed.  Eep. 
the  court  may  authorize  him  to  lease  the  117.  The  lease  being  utterly  void  its 
road  where  the  interests  of  stock  and  bond  validity  is  not  aided  by  the  lessor's  ac- 
holders  are  to  be  best  subserved  in  that  ceptance  of  the  rental  due  under  it.  Og- 
way.  Gibert  v.  Washington  City,  &o.  R.  densbnrg,  &c.  E.  Co.  v.  Vermont,  &c,  E. 
Co.,  33  Gratt.  (Va.)  586;  1  Am.  &  Eng.  Co.,  4  Hun  (N.  Y.),  268. 
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where  the  authority  has  been  expressly  gi"anted  and  the  consent  of 
stockholders  secured,*  there  can  be  no  objection  to  a  lease  made  in 
pursuance  of  it.^  But  an-  act  of  a  State  legislature  granting  such 
authority  cannot  authorize  the  lease  of  property  beyond  the  State.^ 
Seo.  490.  Effect  of  the  Lease.  —  Where  the  lease  is  made  in 
proper  form  and  under  authority  from  the  legislature  as  well  as  from 
the  stockholders,  the  lessee  assumes  all  the  duties  and  obligations  in- 
cumbent upon  the  lessor  as  well  as  the  rights  and  privileges  belonging 
to  it.*    This,  however,  does  not  embralce  the  contractual  liabilities 


1  The  consent  of  a  majority  of  the 
stockholders  fairly  obtained  is  always  essen- 
tial to  the  validity  of  a  lease.  The  con- 
sent must  be  expressed  at  a  stockholder's 
meeting.  Peters  v.  Lincoln,  &c.  R.  Co.,  2 
MoCrary  (U.  S.),  275  ;  12  Fed.  Rep.  513  ; 
6  Am.  &  Eng.  E.  Ci\s.  597  ;  Metropolitan 
El.  E.  Co.  V.  Manhattan  R.  Co.,  11  Daly 
(N.  Y.),  373;  15  Am.,&  Eng.  R.  Cas.  I;- 
14  Abb.  K.  Cas.  (N.  Y. )  103  (in  this  case 
the  question  is  elaborately  considered,  par- 
ticularly in  the  report  in  Abbotts  N.  Cas. ) ; 
Farmers'  L.  &  T.  Co.  v.  St.  Joseph,  &c. 
R.  Co.,  1  McCrary  (U.  S.),  247;  Hum- 
phreys  v.  St.  Louis,  &c.  R.  Co.,  37  Fed. 
Bep.  807 ;  Boston,  &c.  B.  Co.  v.  Salem, 
&c.  B.  Co.,  2  Gray  (Mass.),  1 ;  Phillips  v. 
Eastern  B.  Co.,  138  Mass.  122.  Compare, 
however,  Severidge  v.  New  York  El.  R. 
Co.,  112  N.  Y.  1 ;  39  Am.  &  Eng.  R.  Cas. 
199.  Where  the  statute  requires  the  stock- 
holders' "assent  in  writing"  in  order  to 
authorize  a  lease,  the  mere  voting  by 
written  ballots  upon  a  written  proposition 
for  the  lease  of  the  road,  is  not  sufficient. 
But  it  seems  that  if  the  president  signs  a 
certificate  that  a  majority  have  assented,  it 
is  sufficient.  Humphreys  v.  St.  Louis,  &c. 
B.  Co.,  37  Fed.  Rep.  307.  A  majority  of 
the  stockholders  cannot  authorize  a  lease 
of  the  road  in  defiance  of  the  wishes  of  the 
rtiinority,  where  it  appears  that  the  inter- 
ests of  the  latter  will  be  seriously  preju- 
diced thereby.  Mills  v.  Central  R.  Co., 
41  N.  J.  Eq.  1 ;  24  Am.  &  Eng.  B.  Cas. 
47.  See  also  ante,  §  63 ;  Upson  County - 
R.  Co.  V.  Sharman,  37  Ga.  644.  A  stock- 
holder may  enjoin  an  unauthorized  lease, 
})ut  where  he  waits  nineteen  years  before 
moving  to  set  aside  the  lease  as  having 
been  made  without  the  consent  of  stock- 
holders, hia  right  to  object  is  lost    St. 


Louis,  &c.  R,  Co.  V.  Terre  Haute,  &c.  B. 
Co.,  33  Fed.  Rep.  440;  Pond  a.  Vermont 
Valley  B.  Co.,  12  Blatchf.  (IT.  S.)  280. 

2  Vermont,  &c.  B.  Co.  v.  VermonJ; 
Central  R.  Co.,  50  Vt.  500  ;  Day  v.  Og- 
densburgh,  &c.  R.  Co.,  107  ST.  Y.  129 ;  35 
Am.  &  Eng.  R.  Cas.  102 ;  Central,  &c.  R. 
Co.  V.  Macon,  43  Ga.  605 ;  Gratz  v.  Penn- 
sylvania B.  Co.,  41  Penn.  St.  447  ;  Phila- 
delphia, &c.  H.  Co.  V.  Catdwissa  R.  Co., 
53  Penn.  St.  20 ;  Branch  v.  Atlantic  R. 
Co.,  3  Woods  (U.  S.),  481 ;  Shelby  R.  Co. 
V.  Louisville,  &e.  R.  Co.,  145  U.  S.  52. 

•  Briscoe  v.  Southern  Kan.  R.  Co. ,  40 
Fed.  Rep.  273;  40  Am.  &  Eng.  R.  Cas. 
599.  See  also  Ratferty  v.  Central  Traction 
Co.  (Penn. ),  23  Atl.  Rep.  884.  Under  the 
Minnesota  statute  authorizing  the  lease  of 
railroad  property,  it  is  held  that .  the  lease 
can  only  be  made  to  a  company  of  the 
State.  Freeman  v.  Minneapolis,  &c.  B. 
Co.,  28  Minn.  413  ;  7  Am.  &  Eng.  E.  Cas. 
410. 

*  State  V.  Central  R.  Co.,  71  Iowa,  410 
(lessees  bound  to  operate  road  to  such 
towns  as  had  extended  aid  to  the  former 
company) ;  Chicago,  &c.  R.  Co.  v.  Crane, 
113  U.  S.  424;  20  Am.  &  Eng.  E.  Cas. 
600  (same)  ;  P'ennsylvania  R.  Co.  v.  Sly, 
65  Penn.  St.  205  ;  in  re  New  York,  &c. 
Co.,  49  N.  Y.  414  ;  South  Carolina  R.  Co. 
i>.  Wilmington,  &c.  R.  Co.,  7  S.  C.  410. 
This  embraces  the  duty  to  give  the  statu- 
toiy  signals,  to  keep  the  fences  and  cross- 
ings in  proper  repair,  etc.  Linfield  v.  Old 
Colony  R.  Co.,.1,0  Gush.  (Mass.)  562  ;  57 
Am.  Dec.  124  ;  McCall  v.  Chamberiain,  13 
Wis.  637  ;  Cook  w.  Milwaukee,  fie.  E.  Co., 
36  Wis.  45  ;  Curry  ».  Chicago,  &c.  R.  Co., 
43  Wis.  665.  But  it  seems  that  the  fran- 
chise of  eminent  domain  does  not  pass  to 
the  lessee  but  remains  in  the  lessor.    Mayor 
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of  the  lessor ;  these  feniaia  where  they  were  unless  the  terms  of  the 
lease  provide  otherwise.^  Nor  does  the  lessee  assume  aily  liahility 
for  injuries  inflicted  by  the  lessor  prior  to  the  lease,  unless  it  is  ex- 
pressly so  provided.^  But  all  the  public  obligations  of  the  lessoi- 
are  assumed  by  the  lessee,  who  becomes-  liable  for  their  non-per- 
formance and  for  all  injuries  resulting  from  a  negligent  operation  of 
the  road.8  The  most  important  question  in  this  connection  is  as  to 
the  relative  liability  of  the  lessor  and  lessee  for  injuries  committed 
in  the  operation  of  the  road*  It  appears  to  us  that  the  following 
statement  embodies  the  true  principles  governing  the  question ;  — 

1.  Whether  the  lease  is  valid  or  not,  the  lessee  is  liable  for  all 
injuries  resulting  from  the  negligent  operation  and  maintenance  of 
the  road.  If  the  injury  is  to  a  passenger  or  servant,  resulting  from 
a  defective  track  or  appliances,  clearly  the  lessee  cannot  defend  on 
the  ground  that  the  defective  property  belonged  to  another  company. 
A  carrier  undertakes  to  carry  safely,  and  his  liability  is  the  same 
whether  he  uses  his  own  property  or  that  of  another.^    If  the  injury 


V.  Norwich,  &c,  R.  Cov,  109  Mass.  103 ; 
Chicago,  &o.  R.  Co.  v.  Illinois  Central  B. 
Cb.,  113  111.  156 ;  Englewood,  &c.  E.  Co. 
W.Chicago,  &c.  R.  Co.,  117  III  611  ;  Gotts- 
chalk  V.  Lincoln,  &c.  E.  Co.,  14  Neb.  389  ; 
10  Am.  &  Eng.  R.  Gas.  118.  In  some 
cases  the  lessee  is  allowed  to  institute  pro- 
ceedings in  the  name  of  the  lessor.  Die- 
tiichs  II.  Lincoln,  &i;.  R.  Cd.,  18  Neb.  361. 
S'ee  also  Kip  v.  N,ew  York,  See.  R.  Co.,  67 
N.  Y.  227. 

1  See  Chicago  v.  Evans,  24  111.  52; 
Pittsburgh,  &c.  R.  Co.  ■  v.  Keoknk,  &c. 
Bridge  Co.,  131  U.  S.  371;  39  Am.  &Eng. 
B.  Cas.  213  ;  Brown  ».'  Toledo,  &c.  R.  Co., 
35  Fed.  Rep.  444.  A  company  which  is 
in  debt  cannot  transfer  its  entire  property 
by  lease  so  as  to  prevent  the  applieation  of 
it  at  its  full  value  to  the  satisfaction  of  the 
debts  of  the  company,  and  when  such  a 
transfer  is  made  an  equity  court  may 
decree  the  payment  of  a  judgment  debt  of 
tjie  lessor  by  the  lessee.  Chicago,  &c.  B. 
Co.  V.  Third  Nat.  Bank,  26  Fed;  Rep.  820  ; 
134  U.  S.  276  ;  Central  R.  Co.  v.  Pettns, 
113  U.  S.  116  ;  43  Am.  &  Eng.  R.  Cas. 
688.  See  also  19  Am.  &  Eng.  Ency.  Law, 
pp.  897  et  seq. 

'  Pittsburgh,  &c.  R.  Co.  v.  Eain,  35 
Ind.  291. 

»  State  V.  Central  Iowa  E.  Co*,  71  Iowa, 


410  ;  Buffalo  Stone  Co.  v.  Delaware,  &c. 
E.  Co.,  130  N.  Y.  152  ;  Linfielde.  Old  Col. 
ony  E.  Co.,  10  Cush.  (Mass.)  562  ;  57  Am. 
Dec.  124;  supra,  p.  2024,  n.  4.  See  in  this 
connection  as  to  the  lights  and  liabilities 
of  two  companies  united  under  a  lease, 
March  V.  Eastern  E.  Co.,  43  N.  H.  515  ; 
40  N.  H.  548  ;  77  Am.  Dec.  732.  Thus 
the  lessee  Is  bound  by  limitations  imposed 
by  law  upon  the  lessor  as  to  the  rates  it 
may  charge  for  transportation.  McGregor 
V.  Erie  K.  Co.,  36  N.  J.  Eci-  89.  It  is 
equally  entitled  to  the  piivileges  of  the 
lessor.  Thus,  the  New  York  Central 
Company  having  by  a  contract,  which  was 
construed  to  be  a  lease,  run  and  operated 
the  railway  of  another  company,  it  was 
held  that  it  had  the  right  to  charge  such 
rates  as  were  legal  foi-the  company  owning 
the  leased  line.  Fisher  v.  N.  Y.  Central 
R.  Co.,  46  N.  Y.  644.  A  corporation  of 
one  State,  ojierating  a  road  in  another  State 
as  lessee,  is  subject,  es  to  th^t  road,  to  such 
local  legislation  as  would  have  been  appli- 
cable to  the  lessor,  had  the  lease  not  been 
made.  Stone  e.  Farmers'  L.  &  T.  Co.,  116 
U.  S.  847  ;  23  Am.  &  Eng.  E.  Cas.  577. 

*  See  this  question  discussed  at  some 
length  in  19  Am.  &  Eng.  Enoy.  Law,  pp. 
899-903. 

6  Wabash,  &c.  R.  Co.  o.  Peyton,  106 
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occurs  to  any  one  in  consequences  of  the  negligent  operation  of  the 
train,  the  fact  that  the  road  is  leased  is  immaterial ;  the  servants 
are  those  of  the  lessee,  he  selects  them,  and  has  full  control  over 
them,  and  must  be  held  liable  for  all  their  wrongful  acts  within  the 
scope  of  their  employment.  Upon  these  grounds  the  authorities 
are  practically  unanimous  in  holding  the  lessee  liable  for  all  in- 
juries resulting  from  the  improper  and  negligent  maintenance  and 
operation  of  the  road.^ 

2.  Where  the  lease  is  made  without  clear  and  specific  authority 
it  is,  as  we  have  seen,  utterly  void  because  public  policy  very 
strongly  opposes  any  attempt  on  the  part  of  a  company  to  relieve 
itself  of  its  high  obligations  by  transferring  them  to  another  com- 
pany, and  where  this  is  the  case  the  liability  of  the  lessor  Ls  entirely 

parties  who  appear  to  the  public  to  be 
exercising  the  franchises  of  the  companj'." 
i  St.  Louis,  &c.  E.  Co.  v.  Curl,  28 
Kan.  622  ;  16  Am.  &  Eng.  K.  Cas.  458 ; 
Linfield  v.  Old  Colony  R.  Co.,  10  Cush. 
(Mass. )  562 ;  57  Am.  Dec.  124 ;  Davis 
V.  Providence,  &c.  R.  Co.,  121  Mass.  134 ; 
Pierce  v.  Concord  R.  Co.,  51  N.  H.  590; 
Hall  V.  Brown,  54  N.  H.,495  ;  Ditehettu. 
Spuyten  Duyvil,  &c.  R.  Co.,  67  N.  Y. 
425  ;  Sprague  v.  Smith,  29  Vt.  421 ;  70 
Am.  Dec.  424  ;  International,  &*.  R.  Co. 
V.  Djinham,  68  Tex.  231  ;  31  Am.  &  Eng. 
E.  Cas.  530. 

The  fact  that  th^  lease  is  invalid  cannot 
aflfect  the  lessee's  liability ;  one  cannot 
allege  his  own  wrong  or  want  of  power  as 
a  defence  to  an  action  of  tort.  Sprague  v. 
Smith,  29  Vt.  421  ;  70  Am.  Dec.  424 ; 
Central  E.,  &  B.  Co.  v.  Smith,  76  Ala.  673 
(flnte,  p.  545)  ;  Ricketts  v.  Chesapeake,  &c 
R.  Co.,  33  W.  Va.  433;  41  Am.  &  Eng. 
42  ;  McCluer  v.  Manchester,  &n.  R.  Co., 
13  Gray  (Mass.),  124  ;  74  Am.  Dec*  624. 
See  also,  as  upholding  and  applying  the 
principles  of  the  text,  Atlanta,  &c.  R,  Co. 
V.  Ray,  70  Ga.  674;  22  Am.  &  Eiig.  K. 
Cas.  281  ;  Toledo,  &c.  B.  Co.  v.  Rtimbold, 
40  111.  143  ;  Missouri  Paciflc  B.  Co.  b. 
Morrow,  32  Kan.  217 ;  19  Am.  &  Eng.  E. 
Cas.  630 ;  McMillan  ».  Miohigan,  &c  R. 
Co.,  16  Mich.  79  ;  Cook  ».  Milwaulsee,  &C 
R.  Co.,  36  Wis.  46  ;  Haff  v.  Minneain&i, 
&c.  R.  Co.,  14  Fed.  Bep.  558 ;  4  Mtfteiy 
<U.  €.),  622.  A  company's  lialjility  for 
firea  is  not  affected  by  the  fact  tha;t  it  mns 
its  traiaa  over  a  leased  mad.    Catlim  «. 


111.  534  ;  18  Am.  &  Eng.  R.  Cas.  1  ; 
Mahoney  v.  Atlantic,  &c.  E.  Co,,  63  Me. 
68  ;  McChier  «.  Manchester,  &c.  R.  Co., 
13  Gray  (Mass.),  124  ;  74  Am.  Dec.  624  ; 
Feital  v.  Middlesex  E.  Co.,  109  Mass.  398  ; 
12  Am.  Eep.  720  ;  Burroughs  o.  Norwich, 
&o.  R.  Co.,  100  Mass.  26  ;  Patterson  v. 
Wabash,  &c.  R.  Co.,  54  Mich.  91  ;  18  Am. 
&  Eng.  E.  Cas.  130  ;  Murch  i>.  Concord  R. 
Co.,  29  N.  H.  9  ;  61  Am.  Dee.  631 ; 
Philadelphia,  &o.  R.  Co.  v.  Anderson,  94 
Penn.  St.  351  ;  6  Am.  &  Eng.  R.  Cas.  407^ 
In  the  case  of  Sprague  v.  Smith,  29  Vt. 
421  ;  70  Am.  ,Dec.  424,  Eedfield,  C.  J., 
speaking  for  the  court,  said  :  "  It  is  well 
settled  in  practice,  and  by  repeated  de- 
cisions, that  the  lessees  of  railroads  are 
liable  to  the  same  extent  as  the  lessors 
would  have  been,  while  they  continue  to 
operate  the  road.  Indeed,  there  can  be  no 
question,  we  think,  that  a  mere  intruder 
into  the  franchises  of  a  railroad  corporation, 
should  he  continue  to  use  it  for  his  own 
benefit,  would  be  liable  to  passengers  and 
to  the  owners  of  freight  who  should  employ 
him,  to  the  same  extent  precisely  as  the 
company  itself  while  continuing  tbe  same 
business.  Any  other  view  of  the  liability 
of  such  intruder  would  be  to  allow  him  to 
allege  his  own  wrong  in  his  defence,  and 
that  would  show  no  reason  why  the  defen- 
dants (the  lessees)  are  not  liable  to  the 
same  extent  as  the  company  would  have 
been,  and  upon  similar  gronnds  to  those 
upon  which  lei*sees,  or  any  others  exercising 
the  franchises  of  the  company  for  the  time, 
must  be,  — that  is,  that  they  are  ostensible 
VOL.  in.  —  31 
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unaffected  by  the  void  lease.     It  remains  the  same,  the  lessee  being 
regarded  merely  as  an  agent.^ 

3.  Where  the  lease  is  made  under  due  authority,  so  that  there  can 
be  no  objection  to  its  validity,  some  authorities  hold  that  the  lessor 
is  relieved  from  liability  for  injuries  resulting  from  the  negligent 
operation  of  the  road.^  But  this  admits  of  serious  question  unless 
tlie  lease  contains  specific  provision  for  the  lessor's  exemption  from 
liability.*     One  who  sustains  an  injury  in  consequence  of  the  negli- 

26  Vt.  717;  62  Am.  Deo.  631  (leading 
case)  ;  Washington,  &o.  E.  Co.  v.  Brown, 
17  Wall-  (U-  S.)  445 ;  Bri.9coe  v.  Southern 
Kansas  R.  Co.,  40  Fed.  Rep.  273  ;  40  Am. 
&  Eng.  R.  Cas.  599.  See  also  Sellars  ». 
Richmond,  &c.  R.  Co.,  97  N.  C.  654;  25 
Am.  &  Eng.  K.  Cas.  451. 

In  the  case  of  East  Line,  &c.  R.  Co.  v. 
Cnlherson,  72  Tex.  375  ;  38  Am.  &  Eng. 
R.  Cas.  225,  it  was  held  that  while  a  rail- 
road company  cannot  by  the  sale  or  lease 
of  its  road  avoid  its  duty  to  the  public,  or 
its  liability  for  a  breach  of  such  duties,  yet 
a  lessor  is  not  liable  as  a  master  or  employer 
to  the  employes  of  the  lessee  operating  the 
road.  The  court,  however,  recognizes  the 
principles  stated  in  the  text  as  being  .sound 
when  applied  to  other  injuries  resulting 
from  the  negligent  management  of  the 
road,  citing  with  approval  East  Line,  &c. 
E.  Co.  V.  Rushing,  69  Tex.  306,  and  other 
Texas  cases  cited  supra.  The  case  of 
Macon,  &c.  R.  Co.,  o.  Mayes,  49  Ga.  355, 
opposes  the  doctrine  set  up  in  the  Culber- 
son case. 

2  Virginia  Midland  R.  Co.  v.  Washing- 
ton, 86  Va.  629  ;  43  Am.  &  Eng.  R.  Cas. 
693 ;  Lakin  v.  Willamette,  &c.  R.  Co.,  14 
Oreg.  436  ;  26  Am.  &  Eng.  R.  Cas.  611 ; 
Missouri  Pac=  R.  Co.  v.  Watts,  63  Tex. 
549  ;  22  Am.  &  Eng.  R.  Cas.  277 ;  Pierce 
on  Railroads,  p.  283  ;  Patterson's  Ry.  Ace. 
Law,  §§  ]  30,  1 31.  The  statement  of  this 
last  authority  is  that  "where  a  railway 
company,  under  due  authority  of  law,  has 
leased  its  line  to  another  company,  the 
lessor  railway  is  not  liable  for  torts  com- 
mitted by  the  lessee  in  the  operation  of  its 
line."  But  the  correctness  of  this  is  ques- 
tionable. See  Pratt  v.  Atlantic,  &o.  Pv. 
Co.,  42  Me.  579  ;  Ingersoll  v.  Stockbridge, 
&o.  R.  Co.,  8  Allen  (Mass.),  438. 

'  There  are  numerous  other  cases,  which 
hold  the  lessor  liable  although  the  lease 


Eastern  R.  Co.,  45  Minn.  481.  The  lessee 
has  been  held  liable  for  the  continuance  of 
a  nuisance  erected  by  the  lessor.  Dickson 
V.  Chicago,  &c.  R.  Co.,  71  Mo.  575  ;  2  Am. 
&  Eng.  R.  Cas. -539. 

'  Ricketts  v.  Birmingham,  &c.  It.  Co., 
85  Ala.  600  ;  37  Am.  &  Eng.  R.  Cas.  12  ; 
Macon,  &c.  R.  Co.  v.  Mayes,  49  Ga.  355  ; 
Singleton  ■».  Southwestern  R.  Co.,  70  Ga. 
464  ;  48  Am.  Rep.  574  ;  21  ~Am.  &  Eng. 
R.  Cas.  226 ;  Ottawa,  &c.  R.  Co.  v.  Black, 

79  111.  262  ;  Wabash,  &c.  R.  Co.  v.  Peyton, 
106  111.  534 ;  18  Am.  &  Eng.  R.  Cas.  1  ; 
Peoria,  &c.  R.  Co.  v.  Lane,  83  111.  448 ; 
Ohio,  &c.  R.  Co,  V.  Dunbar,  20  111.  623  ; 
St.  Louis,  &c.  R.  Co.  V.  Balsley,  18  111. 
App.  79;  Bower  ».  Burlington,  &c.  R.  Co., 
42  Iowa,  546  ;  St.  Louis,  &c.  R.  Co.  v. 
Curl,  28  Kan.  622;  11  Am.  &  Eng.  R. 
Cas.  4'58 ;  Nugent  v.  Boston,  &o.  R.  Co., 

80  Me.  -62 ;  38  Am.  &  Eng.  R.  Ca-s.  52  ; 
Norwich,  &c.  R.  Co.  w.  Worce.ster,  147 
Mass.  518  ;  36  Am.  &  Eng.  R.  Cas.  447 ; 
Breslin  v.  Somerville  Horse  R.  Co.,  145 
Mass.  64  ;  32  Am.  &  Eng.  R.  Cas.  406  ; 
Langley  v.  Boston,  &c.  E.  Co.,  10  Gray 
(Mass.),  103;  Bay  City,  &c.  R,  Co.  v. 
Austin,  21  Mich.  390  ;  Freeman  v.  Minne- 
apolis, &c.  R.  Co.,  28  Minn.  443  ;  7  Am. 
&  Eng.  R.  Cas.  410  ;  Brown  v.  Hannibal, 
&c.  E.  Co.,.  27  Mo.  App.  394  ;  Abbott  v. 
.Johnstown,  &c.  R.  Co.,  80  N.  Y.  27  ;  36 
Am.  Rep.  572  ;  Aycock  v.  Raleigh,  &c.  R. 
Co.,  89  N.  C.  321  ;  Lakin  v.  Willamette 
Valley  R.  Co.,  13  Oreg.  436;  26  Am.  & 
Eng.  R.  Cas.  611;  Harmon  v.  Columbia,  &c. 
R.  Co.,  28  S.  C.  401;  Baxter  v.  New  York, 
&c.  R.  Co.  (Tex.  Civ.  App.)  22  S.  W.  Rep. 
1002  ;  Central,  &r.  R.  Co.  v.  Morris,  68 
Tex.  49  ;  28  Am.  &  Eng.  E.  Cas.  50  ;  In- 
ternational, &c.  R.  Co.  ».  Underwood,  67 
Tex.  589  ;  Ricketts  v.  Chesapeake,  &c.  R. 
Co.,  33  W.  Va.  433  :  41  Am.  &  Eng.  R. 
Cas.  42 ;  Nelson  v.  Vermont,  &o.  R.  Co., 
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gent  construction  of  the  xoaA  may  hold  the  lessor  liable,^  on  the 
principle  that  the  landlord  is  liable  for  the  negligent  construction 
and  the.  tenant  for  the  negligent  use  of  the  premises.''  Thus,  for 
injuries  to  live  stock,  resulting  from  g,  failure  to  fence  the  road,  the 
lessor  is  liable,'  and  it  seems  that  the  same  would  be  true  where  a~ 


was  authoi'ized  by.  statute  aud  was  perfectly 
valid.  The  lessor  is  not  released,  these 
cases  hold,  iinless  the  lease  itself  contains 
a  specific  exemption,  clause.  Singleton  v. 
Southwestern  E.  Co.,  70  Ga.  464 ;  48  Am. 
Eep.  574 ;  21  Am.  &  Eng.  R.  Gas.  226 
(injuiy  to  passenger  in  getting  off  the 
train)  ;  Balsley  d.  St.  Louis,  &o.  E.  Co., 
119  111.  68  ;  25  Am.  &  Eng.  K.  Gas.  497 
(lease  confirmed  by  the  legislature,  but 
lessor  nevertheless  held  liable  for  fire 
started  from  lessee's  trains)  ;  Pratt  v.  At- 
lantic, &o.  R.  Co.,  42  Me.  579  (same,)  ; 
Aycock*.  Raleigh,  &c.  R.  Co.,  89  N.  C. 
321  (same) ;  Pittsburgh,  &e.  R.  Go.  v. 
Campbell,  86  111.  443  (same) ;  Chollette  v. 
Omaha,  &o.  R.  Co.,  26  Neb.  159  ;  37  Am. 
&  Eng.  R.  Gas.  16  (lease  was  anthorized 
but  contained  no  exemption  clause  —  lessor 
held  liable  for  injury  to  passenger  in  get- 
ting off  the  train  caused  by  lessee's  negli- 
gence) ;  Brown  v.  Hannibal,  &c.  R.  Co., 
27  Mp.  App.  894  ;  Stearns  v.  Atlantic,  &c. 
R.  Co.,  46  Me.  95  ;  Breslin  v.  Somerville 
Horse  R.  Co.,  345  Mass.  64;  32  Am.  & 
Eng.  R.  Cas.  410.  A  railway  corporation 
can  never  be  released  from  liability  except 
by  specific  statutory  exemption,  and  this" 
exemption  does  not  arise  by  implication 
from  authority  to  lease.  Balsley  i'.  St. 
Louis,  &c.  R.  Co.,  119  111.  68 ;  59  Am. 
Rep.  784 ;  25  Am.  &  Eng.  R,  Oas.  497  ; 
Wabash,  &a.  R.  Co.  v.  Peyton,  106  111. 
534  ;  18  Am.  &  Eng.  R.  Cas.  1 ;  Chollette 
■e.  Omaha,  &o.  R.  Co.,  26  Neb,  159  ;  37 
Am.  &  Eng.  R;  Cas.  16. 

^  In  the  case  of  KTugent  a.  Boston,  &c. 
E.  Co.,  80  Me.  62 ;  38  Am.  &  Eng.  R.  Cas. 
,  62,  a  brakeman,  an  employe  of  the  lessee, 
was  injured  in  consequence  of  the  negligent 
construction  of  a  station-house  while  in  the 
discharge  of  his  duties.  The  lease  was 
valid,  having  been  made  under  due  author- 
ity. The  court  held,  however,  that  as  the 
lease  did  not  stipulate  for  the  lessor's  ex- 
emption from  liability,  the  lessor  must  be 
held  liable  for  the  injury.,  The  court  re- 
viewed the  case  rff  St.  Louis,  &c.  R.  Co.  v. 


Curl,  28  Kan.  622  ;  11  Am.  &  Eng.  R.,Ca3. 
458,  which  states  the  principleof  the  text, 
and  went  on  to  say  :  "  And  herein,  as  we 
think,  lies  the  true  distinction  which  marks 
the  dividing  line  of  the  lessor's  responsi- 
bility. In  other  words,  an  authorized 
lease,  without  any  exemption  clause,  ab- 
solves the  lessor  from  the  torts  of  the  lessee 
resulting  from  the  negligent  operation  aud 
handling  of  its  trains  and  the  general 
management  of  the  leased  road,  over  which 
the  lessor  could  have  no  control.  But  for 
an  injury  resulting  from  the  negligent 
omission  of  some  duty  owing  to  the  public, 
such  as  the  proper  construction  of  its  road, 
station-houses,  etc.,  the  charter  company 
cannot,  in  the  absence  of  statutory  exemp- 
tion, dischargei  itself  of  legal  responsi- 
bility." The  court  furthe?  held  that  a 
covenant  in  the  lease  to  "  save  the  ■  lessor 
harmless  "  did  not  affect  the  case,  though 
the  lessee  had  had  possession  and  control 
of  the  station-honse  for  some  years. 

•■^  St.  Louis,  &c.  E.  Co.  V.  Curl",  28  Kan. 
622  ;  11  Am.  &  Eng.  R.  Gas.  458  ;  Nugent 
B.  Boston,  &o.  R.  Co.,  80  Me.  62  ;  38  Am. 
&  Eng.  R.  Cas.'  52  ;  Eakin  i-.  Brown,  1  E. 
P.  Smith  (N.  Y.),  144  ;  Irvine  v.  Wood,' 
51  N.  Y.  124  ;  Allen  v.  Smith,  76  Me.  335. 
8  Bay  City,  &c.  R.  Co.  v.  Austin,  21 
Mich.  390  ;  St.  Louis,  &e.  R."  Co.  v.  Curl, 
28  Kan.  622  ;  11  Am.  &  Eng.  R.  Cas.  458  ; 
Whitney  ».  Atlantic,  &c..  R.  Co.,  44  Me. 
362  ;  Fontaine,  &c.  R.  Co.  v.  Southern 
Pacific  R.  Co.,  54  Gal.  645  ;  1  Am.  &  Eng. 
R.  Cas.  159  ;  East  St.  Louis,  &o.  R.  bo.  v. 
Gerber,  82  111.  632. 

The  lessee  is  also  liable  for  injuries  re- 
sulting from  a  failure  to  fence  the  road, 
Illinois  Central  R.  Co.  v.  Kanouse,  39  111. 
272  ;  Missouri  Pacific  R.  Co.  v.  Morrow, 
32  Kan.  217  ;  19  Am.  &  Eng.  E.  Gas.  630  ; 
Ditchett  V.  Spuyten  Duyvil  R.  Co.,  67  N.Y. 
425  ;  reversing  5  Hun,  165  ;  Tracy  v.  Troy, 
&c..  R.  Co.,  55  Barb.  529 ;  affirmed,  38  N. 
Y.  433  ;  Cook  v.  Milwaukee,  &c.  R.  Co., 
36  Wis.  45. 
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passenger  or  employ^  of  the  lessee  waa  injured  by  the  negligent 
construction  of  the  road.^ 

In  some  of  the  States  it  is  specifically  provided  by  statute  that 
the  lessor  and  lessee  shall  be  liable  both  jointly  and  severally .^  It 
is  to  be  observed  that  in  no  case  can  the  lessor,  under  an  authorized 
lease,  be  held  liable  for  an  injury  which  is  purely  the  result  of  a 
breach  of  contract  by  the  lessee  as  a  cairier  of  goods.^ 


1  Thus,  the  lessor,  in  a  valid  lease,  has 
been  held  liable  for  an  injury  to  an  em- 
ploy(5  of  the  lessee  resulting  from  the  negli- 
gent construction  of  the  road  (Nugent  v. 
Boston,  &e.  K.  Co.,  80  Me.  62  ;  38  Am.  & 
Eng.  E.  Cas.  52),  while  it  is  held  not 
liable  for  an  injury  to  such  an  employe 
resulting  from  the  negligence  of  lessee's 
servants  in  operating  the  road.  East  Line, 
&o.  R.  Co.  V.  Culberson,  72  Tex.  375 ;  38 
Am.  &  Eng.  R.  Cas.  225.  But  in  Georgia 
it  is  said  that  the  lessor  should  be  held 
liable  in  the  latter  ease  is  well  as  in  the 
former.  Macon,  &c.  R.  Co.  i;.  Mayes,  49 
Ga,  355. 

2  Fort  Wayne,  &c.  E.  Co.  v.  Hine- 
baugh,  43  Ind.  354  ;  Stewart  v.  Chicago, 
&c.  R.  Co.,  27  Iowa,  282 ;  Stephens  v. 
Davenport,  &o.  R.  Co.,  36  Iowa,  327 ; 
Stearns  v.  Atlantic,  &c.  R.  Co.,  46  Me.  95 
(injury  by  fire)  ;  Quested  v.  Newburyport, 
&c.  R.  Co.,  127  Mass.  204;  Davis  v. 
Providence  R.  Co.,  121  Mass.  134  ;  Breslin 
V.  Somerville  Horse  R.  Co.,  145  Mass.  64  ; 
32  Am.  &  Eng.  R.  Cas.  410 ;  Br^wn  v. 
Hannibal,  &e.  R.  Co.,  27  Mo.  App.  394. 
Statutory  provisions  that  the  lessee  shall 
be  liable  are  merely  cumulative,  and  do  not 
affect  the  remedy  against  the  lessor  ;  and 
vice  versa.    Bower  v.  Burlington,  &c.  R. 


Co.,  42  Iowa,  546.  In  Indiana,  the  rule  is  ' 
that  if  at  the  time  stock  are  killed,  owing 
to  a  defect  in  the  fence,  the  road  is  operated 
by  the  lessee  in  the  name  of  the  lessor, 
both  parties  are  equally  liable ;  if  it  is 
operated  in  the  lessee's  name  under  a  valid 
lease,  the  lessee  alone  is  liable.  Pitts- 
burgh, &c.  R.  Co.  V.  Bolner,  57  Ind.  572  ; 
Pittsburgh,  &c.  R.  Co.  v.  Hannon,  60  Ind. 
417  ;  Cincinnati,  &c.  E.  Co.  v.  Bunnell,  61 
Ind.  183. 

*  Patterson  v.  Wabash,  &o.  R.  Co.,  54 
Mich.  91  ;  18  Am.  &  Eng.  R.  Cas.  130; 
Pliiladelphia,  &c.  R.  Co.  v.  Anderson,  94 
Penn.  St.  351  ;  6  Am.  &  Eng.  R.  Cas.  407; 
Mahoney  v.  Atlantic,  &e.  R.  Co.,  63  Me, 
68;  Murch  v.  Concord  R.  Co.,  29  N.  Y. 
35;  61  Am.  Dee.  631.  In  the  case  of 
Langley  v.  Boston,  &c.  R.  Co.  10  Gray 
(Mass.),  103,  a  dififerent  doctrine  was  ap- 
plied, but  there  the  lease  was  wholly  un- 
authorized. See  McCluer  v.  Manchester, 
&c.  R.  Co.,  13  Gray  (Mass.),  124  ;  74  Am. 
Dec.  624.  Under-a  lease  transferring  to 
the  lessee  all  the  lessor's  contracts,  the 
lessor  cannot  be  held  liable  fof  goods  de- 
livered to  the  lessee  nnder  a  contract 
between  the  owner  of  the  goods  and  the 
lessor.  Pittsburgh,  &o.  E.  Co.  v.  Hor- 
b,  4  Brewst,  (Penn.)  115. 
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Sec.  491.  Limitations    upon    Legislative 

Poyrer. 
192.  Exclusive  Rights. 
493.  Beservatiou  of  Bight  to  Amend 

or  Repeal. 


Sec.  494.  Effect  of  Repeal. 

495.  Police  Power  of  the  State. 

496.  Regulation  of  Freight  and  Pas- 

senger Charges. 


Sec.  491.  Limitations  upon  Legislative  Power.  —  The  Federal 
Constitution  imposes  an  absolute  bar  upon  the  power  of  State  legis- 
latures to  pass  any  law  which  impairs  the  obligation  of  a  contract, 
and,  as  charters  of  private  corporations  are  universally  held  to  be 
contracts,  they  come  within  the  saving  operation  of  this  restriction.^ 
A  grant  is  a  contract;  and  implies  an  obligation  not  to  reassert  the 
right  granted.  And  a  gift, of  franchises  and  powers,  as  distinguished 
from  a  gift  of  property,  is  within  this  rule.  Whether  there  was  any 
■consideration  for  it,  moving  from  the  corporation  to  the  grantor  of 
the  charter,  is  immaterial.  If  a  consideration  were  necessary,  it 
might  be  found  in  the  implied  stipulations  on  the  part  of  the  gran- 
tees, and  in  the  acts  of  those  who  deal  with  them  on  the  faith  of  it. 
And  such  grant  is  not  incapable  of  being  deemed  a  contract  because , 
the  corporation  has  no  existence  when  the  grant  is  made.^    No 


1  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518;  Thorpe  u.  Rutland, 
&c.  R.  Co.,  27  Vt.  140  ;  Com.  o.  Eastern 
R.  Co.,  103  Mass.  254 ;  Delaware  Tax 
Cases,  18  Wall.  <U.  S.)  206;  State  v. 
Noyes,  47  Me.  189;  Stone  v.  Mississippi, 
101  U.  S.  814  ;  Washington  Bridge  Co.  v. 
State,  18  Conn.  53 ;  Philadelphia,  &c.  R. 
Co.  V.  Bowers,  4  Houst.  (Del.)  606  ;  Erie, 
&o.  R.  Co.  V.  Carey,  26  Penn.  St.  287; 
Chesapeake,  &c.  Canal  Co.  v.  Baltimore, 
&c.  B.  Co.,  4  G.  &  J.  (Md.)  1  ;  Lake 
View  V.  Rose  Hill  Cemetery  Co,  70  111. 
191  ;  Flint,  &o.  Plank-Road  Co.  v.  Wood- 
hull,  25  Mich.  99 ;  St.  Louis  v.  Manufac- 
turers' Bank,  >49  Mo.  574  ;  Hamilton  o. 
Keith,  5  Bush  (Ky.),  458;  Farrington  v. 


Tennessee,  95  U.  S.  679  ;  Smead  v.  In- 
dianapolis, &c.  R.  Co.,  11  Ind.  104;  Ala- 
bataa,  &c.  R.  Co.  o.  Burkett,  46  Ala.  569; 
New  Orleans,  &o.  R.  Co.  v.  Harris,  27 
Miss.  517. 

2  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518;  Piqna  Branch  B. 
Knoop,  16  How.  (U.  S.)  369;  Dodge  e. 
Woolsey,  18  How.  (U.  S.)  .S31  ;  Jefferson 
Branch  Bank  v.  Skelly,  1  Black  (U.  S.), 
436  ;  Franklin  Branch  Bank  v.  Ohio,  1 
Black  (tJ.  S.),  474;  Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  (Mass.)  371 ; 
11  Pet.  (U.  S.)419;  Boston,  &c.  R.  Co. 
V.  Salem,  &c.  R.  Co.,  2  Gray  (Mass.), 
1  ;  Enfield  Toll  Bridge  'Co.  v.  Connec- 
ticut   River    Co.,    7    Conn.    28 ;    Derby 
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distinction  exists  in  this  respect  between  the  franchises  and  the  ad- 
ministrative part  of  the  charter.     Unless  a  power  is  reserved  for  this 
.  purpose,  the  government  cannot,  without  the  consent  of' the  corpora- 
tion, alter  or  amend  the  charter,  or  divest  the  corporation  of  any  of 
its  franchises,  or  change  or  control  the  administration  of  the  prop- 
erty, or  compel  the  corporation  to  receive  a  new  charter.^     But  if 
the  act  of  incorporation  is  a  grant  of  political  power,  —  as,  if  it  creates 
a  civil  institution  to  be  employed  in  the  administration  of  the  govern- 
ment, or  if  the  funds  of  the  corporation  are  public  property,  or  the 
State,  as  a  government,  is  alone  interested  in  its  transactions,- — the 
legislature  in  such  a  case  may  freely  modify  its  charter.     But  if  it 
is  a  private  institution  endowed  with  a  capacity  to  take  property  for 
objects  unconnected  with  government,  whose  funds  are  invested  by 
individuals  on  the  faith  of  the  charter,  the  charter  is  a  contract  which 
the  legislature  cannot  impair  without'  the  consent  of  the  corporation.^ 
And  according,  to  the  cases  last  cited  the  fact  that  the  purpose  of 
the  corporation  is  an  object  of  public  or  even  national  concern,  does 
not  render  jt  a  public  corporation ;  nor  does  the  fact  of  incorporation 
change  its  character  in  this  respect,  or  give  the  legislature  any  power 
over  it.     The  right  to  change  civil  institutions  is  not  founded  on 
their  being  incorporated,  lut  on  their  being  the  instruments  of  governr 
ment,  created  for  its  purposes.     The  right  to  incorporate  belongs  to 
the  legislative  powers,  but  not  to'be  exercised  as  in  general  legisla- 
tion, to  grant   and   repeal   at  pleasure.     In   one   sense  an  act  of 
incorporation  of  a  priv9,te  corporation  is  a  law,  in  another  it  is  a 

Turnpike  Co.  v.  Parks,  10  id.  522  ;  En-  Bank  of  Port  Gibson,  L5  Miss.  513 ;  Gor- 
iield  Toll  Bridge  Co.  v.  Hartford  &  N.  H.  man  v.  Pacific  R.  R.,  26  Mo.  441  ;  Wales' 
R.  K.  Co.,  17  id.  40  ;  Washington  Bridge  ».  Stetson,  2  Mass.  143  ;  Thorpe  v.  Rut- 
Co.  V.  Connecticut,  IS  id.  53  ;  Piscataqua  land,  &c.  R.  R.  Co.,  27  Vt.  140  ;  Seymour 
Bridge  Co.  «.  New  Hampshire  Bridge  Co.,  v.  Hartford,  21  Conn.  486;  Hartford 
7N.  H.  35 ;  Pmgry  v.  Wa.shburn,  1  Aik.  Bridge  Co.  v.  Union  FeiTV  Co.,  29  Conn. 
(Vt.)  264 ;  State  v.  Branin,  23  N.  J.  L.  210  ;  Com.  v.  CuUen,  la'  Penu.  St.  133  ; 
484;  Com.  v.  United  States  Bank,  2  State  v.  Dawson,  22  Ind.  272;  GuiUotto 
Ashm.  (Penu.)  349  ;  Brown  v.  Hummel,  „.  City  of  New  Orleans,  12  La.  An.  432. 
6  Penn.  St.  86  ;  State  y.  Commercial  Bank  Contrary,  see  State  t).  Southern,  &c.  R.  E. 
of  Cincinnati,  7  Ohio,  125  ;  Michigan  Co.,  24  Tex.  80  ;  Toledo  Bauk  v.  Bond,  1 
Bank  I..  Hastings,  1  Doug.  (Mich.)  225  ;  Ohio  St.  622  ;  and  Mechanics  &  Traders 
Smead  ^«  Indianapolis,  &e.  R.  R.  Co.,  11  Bank  v.  Deholt,  id.  591.  The  last  case 
i»r,',-  '  ^"'''^^ty  of  Maryland  v.  was  reversed  in  the  Supreme  Court  of  the 
Williams,  9  G.  &  J.  (Md.)  365  ;  Young  v.  United  States,  18  How;  (U.  S.)  380. 
Hamson  6  Ga.  130  ;  Macon  &  Western  l  Dartmouth  College  v.  Woodward,  4 
«.  K.  V.  Davi,s,  13  id.  68  ;  Citv  of  Louis-  Wheat.  (U  S  )  518 
viUe  ''.University  of  Louisville,  15  B.  2  Allen  ..  McKeen,  1  Sumn.  (U.  S.) 
^""i:  ^IIKa  L  ^""^f"'"''  "•  ^nio"  276  ;  Louisville  v.  University  of  Louis- 
Bauk,  3  Coldw.  (Tenn.)  488  ;   NeviU  v.  ville,  15  B.  Mon.  (Ky.)  642.' 
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gi-aiit.  As  between  the  State  and  the  corporators  it  is  a  grant  of 
powers,  which  .by  the  act  pass  out  of  the  State  and  are  vested  in  the 
corporation,  and  can  only  be  forfeited  by  breach  of  condition.  The 
persons  who  compose  it  cannot  be  disseised  of  their  privileges  ex- 
cept by  the  law  of  the  land.^  Where  a  single  corporation  is  formed 
by  charters  granted  by  several  States,  for  the  purpose  of  construct- 
ing a  public  work,  extending  into  both  States,  and  contemplated-  as 
one  continuous  and  entire  highway,  the  charters  become  a  compact 
between  the  States  and  the  company,  and  the  assent  of  all  is  neces- 
sary to  give  validity  to  a  statute  of  either  State  infringing  the  pow- 
ers of  the  corporation  in  either  State.^  Prom  what  has  been  said, 
it  wUl  be  seen  that  unless  the  right  to  amend  or  repeal  the  charter 
is  reserved  therein,  the  legislature  has  no  authority  to  impose  any 
burdens  upon  a  corporation  created  by  it,  which  in  any  measure  im- 
pair any  of  the  obligations  of  the  contract  as  evidenced  by  the  char- 
ter ;  nor  can  it,  after  the  rights  of  the  corporation  have  vested  under 
the  charter,  summarily  repeal  it.^  Such  charters,  although  a  la,w,  ' 
are  also  contracts  between  the  corporation  and  the  State,  which 
neither  party  is  at  liberty  to  disregard  or  repudiate,  and  which  are 
as  nmch  removed  from  the  fnodifying  and  controlling  power  of  legis- 
lation as  though  they  were  contracts  betweeri  individuals.*  The  , 
rights  of  a  corporation  under  a  charter  may  be  said  to  be  vested, 
when  it  has  accepted  it,  and  organized  under  it,  and  performed  such 
conditions  precedent,  if  any,  as  are  essential  to  give  it  corporate 
life.  Where  the  legislature  grants  a  charter  to  a  railway  company, 
with  a  provision  that  it -may  charge  such  rates  for  the  transportation 
of  freight  and  passengers  as  the  directors  may  fix,  it  has  no  power 
to  establish  different  rates,  or  to  provide  a  different  tribunal  for  the 
establishment  of  ratejs.^  So  if  the  charter  exempts  the  corporate 
property, from  taxation,  it  has  no  power  to  make  it  taxable;*  nor  if 
it  provides  that  it  shall  pay  a  certain  specified  sum  in  lieu  of  all 
other  taxes,  can  it  provide  that  it  shall  pay  a  different  sum  or  in  a 
different  manner. '^ 


1  State  V.  Heyward,  3  Rich.  (S.  C.)  L.         6  Hamilton  v.   Keith,  5  Bush  (Ky.), 

389.  458. 

^  Chesapeake,  &o.  Canal  Co.  v.  Balti-         ^  Mobile,  &c.  E,  R.  Co.  v.  Mosely,  52 

more,  &c.  R.  R.  Co.,  4  G.  &  J.  (Md.)  140.  Miss.   127  ;    Northwestern  University  v. 

*  Allen  «.,  Buchanan,  9  Phila.   (Penn.)  People,  99  IT.  S.  304. 

283.  '  'tFarrington  v.  Tennessee,  95  U.   S 

♦  Flint,  &c.  Plank'Eoad  Co.  v.  Wood-  679. 
hull,  25  Mich.  99. 
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'Not  can  a  turnpike  company  which  is  authorized  to  establish 
gates  at  such  points  as  its  directors  might  designate,  he  compelled 
to  establish  them  at  some  other  point,i  or  to  allow  certain  persons  to 
pass  free.2  A  railroad  company  which  has  taken  lands  for  its  road 
and  paid  compensation  therefor  under  the  provisions  of  a  statute, 
cannot  by  a  subsequent  statute  be  compelled  to  pay  damages  not 
contemplated  by  the  original  act ;  ^  nor  indeed  can  any  restrictions 
or  burdens  be  imposed  upon  a  corporation  by  the  legislature,  which 
were  not  impospd  or  contemplated  by  the  original  grant,*  except 
such  as  come  within  the  police  power  of  the  State,^  or  within  the 
reservations  of  the  charter  itself.  Whatever  property  a  corporation 
lawfully  acquires  is  held  under  the  same  guarantees  which  protect 
the  property  of  private  persons  from  spoliation  ;  and  even  where  the 
power  to  amend,  alter,  or  repeal  its  charter  exists,  the  legislature 
cannot  exercise  a  control  over  its  property,  except  such  as  may  be 
exercised  through  control  over  its  franchise,  and  cither  like  property 
of  natural  persons  engaged  in  similar  business.  It  cannot  divest 
property  or  rights  which  have  become  vested.^ 

Sec.  492.  Exclusive  Rights.  —  The  legislature  may  invest  a  rail- 
way or  other  corporation  with  an  exclusive  right,  and  when  it  has 
done  so,  and  the  right  has  vested  in  the  corporation  under  the  char- 
ter, it  cannot  repeal  or  impair  it,  either  by  a  statute  or  by  a  change 
in  the  State  constitution.  Thus,  in  a  case  before  the  Circuit  Court 
of  the  United  States,^  the  legislature  of  Louisiana  in  1877  gave  to  a 
water-works  company  the  exclusive  right  and  privilege  of  supplying 
the  city  of  New  Orleans  with  water.  In  1879  the  constitution  of 
the  State  was  amended  so  as  to  proclaim  the  aboHtipn  of  the  monop- , 
oly  features  of  the  charters  of  corporations.  It  was  held  that  this 
provision  of  the  constitution  impaired  the  obligation  of  the  contract 
in  the  charter  named,  and  therefore  was  unconstitutional. 

1  Attorney-General «.  GermantowH,  &o.  Harris,  27  Miss.  517  ;  Miller  v.  State,  15 
Turnpike  Co.,  55  Penn.  St.  466.  Wall.   (U.  S.)  478  ;  Oldtown,  &c.  E.  B. 

2  Pingry  v.   Washburn,  1  Aik.  (Vt.)  Co.  ■».  Veazie,  39  Me.  571;  UniTCrsity  «. 
26*-  North  Carolina  R.  R.  Co.,  76  N.  C.  103 ; 

»  Towleu.  Eastern  R.  R.  Co.,  18  N.  H.  Sage  v.  DoUard,  15  B.  Mon.  (Ky.)  340. 

547  ;  17  id.  519.  6  Canp   o.   Intoxicating-  Liquora,    115  * 

*  State  V.  Noyes,  47  Me.  189  ;  People  Mass.  163. 

V.  Jackson,  &c.  Plank-Road  Co.,  9  Mich.  «  Field,  J.,   in  San    Mateo  County  v. 

-285  ;    Bailey  v.  Philadelphia,  &c.    R.  R.  Southern  Pacific  R.  Co.,  13  Fed.  Rep.  722, 

Co.,   4  Harr.   (Del.)   389;  Monongahela  modified  in  116  V.  S.  138. 

Navigation  Co.  v.  Coon,  6  Penn.  St.  379  ;  '■  New  Orleans  Water  Works  Co.  v.  St. 

Ireland  v.  Palestine,  &c.  T.  Co.,  19  Ohio  Tammnny  Co.,   14   Fed.    Rep.  194  •   120 

St.  369  ;  New  Orleans,  &c.  R.  R.  Co.  v.  U.  S.  65,  67.                                        ' 
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It  is  competent  for  the  'legislature  cheating  a  corporation  for  the 
purpose  of  constructing  rpads  or  other  public  works  and  improve- 
ments, to  grant,  without  reservation  of  a  power  to  repeal,  an  exclusive 
right,  and  to  stipulate  that  the  State  shall  not  subsequently  make 
any  other  grant  inconsistent  with  such  exclusive  right.  It  is  true 
that  for  general  purposes  of  legislation,  the  legislature  has  full  power 
to  repeal  former  laws,  and,  of  course,  the  last  legislative  act  is  binding, 
and  necessarily  repeals  all  prior  acts  which  are  repugnant  thereto. 
But  in  addition  to  the  law-making  power,  the  legislature  is  the  rep- 
resentative of  the  whole  people,  with  authority  to  control  and  regu- 
late public  property  and  public  rights,  to  grant  lands  and  franchises 
for  purposes  necessary  or  useful  to  the  public,  to  bind  the  commu- 
nity by  their  contracts  therefor,  and  generally  to  regulate  all  public 
rights  and  interests ;  and  of  the  necessity  and  convenience  of  such 
improvements,  of  their  fitness  and  the  best  modes  of  providing  them, 
the  established  government  of  the  State,  acting  by  the  legislature 
for  the  time  being,  must  necessarily  judge  and  determine.  In  mak- 
ing such  grants  and  stipulations,  no  doubt  great  caution  and  foresight 
are  requisite  on  the  part  of  the  legislature,  and  a  just  estimate  of 
the  public  benefit  to  be  procured,  and  the  cost  at  which  it  is  to  be 
obtained ;  and,  as  great  changes  in  the  state  of  things  may  take 
place  in  the  progress  of  time,  a  great  increase  of  travel,  for  instance, 
on  a  given  line,  which  changes  cannot  be  specifically  foreseen,  it  is 
the  part  of  wisdom  to  provide  for  this.  But  when  such  a  contract 
has  been  made  on  considerations  of  an  equivalent  public  benefit,  and 
when  the  grantees  have  advanced  their  money  to  the  public  upon 
the  faith  of  it,  the  State  is  bound,  by  the  plain  principles  of  justice, 
faithfully  to  respect  all  grants  and  rights  thus  created  and  vested  by 
the  contract.  Such  a  power  of  regulating  public  rights  is  every- 
where recognized  as  one  distinguishable  from  that  of  legislation,  a 
power  incident  and  necessary  to  all  well-regulated  governments,  and 
when  rightly  exercised  is  within  the  constitutional  power  of  the 
legislature  and  binding  upon  the  government  and  people.^ 
'  Thus  the  act  incorporating  the  Boston  &  Lowell  Eailroad  corpora- 
tion, which  was  one  of  the  earliest  railroad  charters  granted,  provided 
that  no  other  railroad  than  the  one  granted  should,  within  thirty 
years  from  and  after  the  passing  of  this  act,  be  authorized  to  be 
made,  leading  from  Boston,  Gharlestown,  or  Cambridge  to  Lowell, 
the  legislature  also  reserving  in  the  act  the  right  to  regulate  the 
»  Enfield  Toll  Bridge  Co.  v.  Hartford  &  N.  H.  E.  E.  Co.,  17  Conn.  40. 
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tolls  to  a"  certain  extent,  and  to  purchase  the  franchise  upon  certain 
terms.  It  was  held  that  this  provision,  contained  as  it  was  in  the 
charter  as  an  inseparable  part  of  it,  constituted  a  contract  by  the 
commonwealth  with  the  corporation  that  no  other  such  railroad 
should  be  lawfully  made  for  thirty  years.  He  who  has  the  power  of 
conferring  a  right  or  a  franchise  lying  solely  in  grant,  and  who  stipu- 
lates for  a  valuable  consideration  that  another  shall  have  and  enjoy 
it  undisturbed  and  unmolested  by  any  act  or  permission  of  his,  in 
effect  grants  such  right  or  franchise.  But,  more  especially,  when 
such  right  is  conferred  by  the  community  in  the  form  of  a  statute 
having  all  the  forms -of  law,  and  is  sanctioned  by  the  government 
acting  in  behalf  of  all  the  people,  and  having  power  to  bind  them  by 
law,  such  right  would  seem  to  be  clothed  with  as  much  solemnity, 
and  to  have  the  same  effect  and  force,  as  if  it  were  the  grant  of  an 
exclusive  right  in  terms. 

Granting  to  severfil  other  railroad  corporations  the  right  to  estab- 
lish, by  means  of  junctions  with  each  other,  a  continuous  lina  of 
transportation  by  railway  from  Lowell  to  Boston,  was  held  to  be  be- 
yond the  power  of  the  legislature,  such  a  connection  being  justly 
deemed  to  be  making  a  railway  within  the  meaning  of  the  plaintiff's 
charter,  and  such  an  infringement  as  to  be  a  nuisance  to  their  rights.' 

But  unless  the  grant  is  made  exclusive  in  express  terms,  the  legis- 
lature is  not  presumed  to  have  intended  to  bind  itself  not  to  author- 
ize similar  enterprises  which  may  seriously  interfere  with  a  previous 
grant,  or  even  destroy  it.  This  principle  has  been  acted  upon  in 
numeroiis  cases,  and  is  so  well  settled  as  not  to  admit  of  doubt  or 
discussion.^  An  exclusive  grant  may  be  made  out,  however,  by 
reference  to  some  other  act  of  the  legislature  which  imports  a  con- 
tract, or  by  the  prohibition  of  similar  enterprises,  either  in  the  charter 

1  Boston  &  Lowell  E.  E.  Co.  v.  Salem  590  ;  Bartram  v.  Central  T.  Co.,  25  Cal. 
&  Lowell  E.  E.  Co.,  2  Gray  (Mass.),  1.  283  ;  Thompson  v.  N.  Y.  &  Hudson  Elver 

2  Charles  Eiver  Bridge  v.  Warren  E.  E.  Co.,  3  Sandf.  (N.  Y.)  Ch.  625  j 
Bridge,  11  Pet.  (U.  S.)  419  ;  Newcastle,  inre  Hamilton  Avenue,  14  Barb.  (N.  Y.) 
&(!.  R.  R.  Co.  I).  Penn.,  &c.  E.  E.  Co.,  3  405  j  OsweRO  Falls  Bridge  v.  Fish,  1 
Ind.  464  ;  Collins  v.  Sherman,  31  Miss.  Barb.  Ch.  (N.  Y.)  547  ;  Camblasw.  Phila., 
679  ;  Shorter  v.  Smith,  9  Ga.  517  ;  Indian  &c.  B.  E.  Co.,  4  Brewst.  (Penn. )  663  ; 
Cahon  Road  Co.  v.  Robinson,  13  Cal.'  519  ;  Richmond,  &c.  R.  E.  Co.  v.  Louisa  E.  R. 
Fall  «.  Sutter  County,  21  Cal.  237  ;  Balti-  Co.,  18  How.  (IT.  8.)  71;  Delaware, 
more,  &o.  R.  R.  Co.  v.  State,  45  Md.  596  ;  &c.  Canal  Co.  v.  Camden,  &i'.  R.  R. 
Fitch  V.  New  Haven,  &c.  R.  R.  Co.,  80  Co.,  14  N.  J.  Eq.  321  ;  16  id.  646  ;  State 
Conn.  38  ;  Hartford  Bridge  Co.  v.  Union  v.  Noyes,  47  Me.  189  ;  Pontchartrain 
Ferry  Co.,  29  Conn.  210  ;  White  River  R.  R.  Co.  v.  New  Orleaus  Nav.  Co.,  15 
T.  Co.  V.  Vt.  Central  R.  R.  Co.,  21  Vt.  La.  An.  504. 
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itself  or  the  general  law.-*  But  these  exclusive  grants,  being  in  dero- 
gation of  public  rights,  are  strictly  construed,  and  vill  not  be  ex- 
tended to  include  any  other  than  similar  enterprises.  The  rule  of 
construction  as  applied  to  charters  of  private  corporations  is  that,  in 
so  far  as  they  confer  privileges  or  powers  upon  corporations,  they 
must  be  strictly  construed.  Ambiguities  and  uncertainties  in  the 
expressions  used  must  operate  against  the  corporation,  and  only 
those  privileges  which  are  clearly  conferred  can  be  claimed.^ 

If  the  language  of  a  statute-  provision  conferring  privileges  upon 
a  corporatiop  is  ambiguous  or  inconsistent  with  itself,  a  construction 
which  favors  the  public  convenience  and  trade,  and  abridges  the 
grant,  is  to  have  preference  over  one  which  favors  the  company,^ 
Under  this  rule  privileges  granted  in  a  charter  of  a  corporation 
will  not  be  deemed  exclusive,  so  as  to  render  unconstitutional  a  sub- 
sequent charter  of  another  company,  conferring  similar  privileges, 
unless  it  clearly  appears  in  the  charter  of  the  first  that  the  grant 
made  to  it  was  exclusive,  and  that  it  was  intended  to  preclude  the 
SCate  from  subsequently  gr&,nting  similar  privileges  to  any  other.* 
So  it  is  held   that  an   exclusive  grant  to  a  railroad   company  of 


1  Mioou  V.  Tallussee  Bridge,  47-Ala. 
652 ;  Binghamptbn  Bridge  Co.,  in  re., 
27  N.  Y.  87  ;  3  AVall,  (U.  S.)  51  ;  Bridge 
Co.  V.  Hoboken  Co.,  13 'N.  J.  Eq.  81  ;  1 
"Wall.  (U.  S.)  116. 

^  Charles  Eiver  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  419;  Richmond, 
&o.  E.  E.  Co.  V.  Louisa  R.  R.  Co.,  13 
How.  (U.  S.)  71  ;  Ricei).  Railroad  Co.,  1 
Black  (IT.  S.),  358;  Jefferson  Branch  Bank 
V.  Skelly,  1  id.  436 ;  Wales  v.  Stetson,  2 
Mass.  146  ;  Osivego  Falls  Bridge  Co.  v. 
Fish,  1  Barb.  Ch.  (N.  Y.)  547  ;  Shorter 
V.  Smith,  9  Ga.  517  ;  Macon  &  Western 
Railroad  v.  Davis,  13  Ga.  68  ;  Thorpe  v. 
Rutland,  &c.  R.  R.  Co.,  27  Vt.  140  ;  State 
V.  Chase,  5  Ohio  St  528  ;  Com.  v.  Cen- 
tral Passenger  E.  E.,  52  Penn.  506 ;  Col- 
lins V.  Sherman,  31  Miss.  679  ;  -Scales  v. 
Pickering,  4  Bingh.  448.  ^ 

'  Stormfeltz  v.  Manor  Turnpike  Co., 
13  Penn.  St.  555  ;  McLeod  v.  Burroughs, 
9  Ga.  213  ;  Justices,  &e.  v.  Griffin  &  West 
Point  Plank  Road  Co.,  9  id.  475  ;  Stour- 
bridge Canal  Co.  v.  WheMey,  3  B.  &  Ad. 
792 ;  Parker  v.  Great  Western  Railway 
Co.,  7  M.  &  G.  253. 

*  Collins  V.   Sherman,  31   Miss.  679. 


The  provisions  of  a  statirte  authorizing 
companies  to  levy  any  charge  upon  the 
public,  must  be  construed  stnutly.  Stock- 
ton &  Darlington  Railway  Co.  v.  Barrett, 
11  C.  &  F.  590  ;  Heddy  v.  Wheelhouse,. 
Cro.  Eliz.  558.  The  right  to  take  tolls, 
freight,  and. fares  can  only  be  exercised  by 
corporations  under  an  express  grant  in 
their  charters,  and  can  never  be  raised  by 
implication  ;  charters  confening  this  right 
will  always  be  consbued  most  favorably  to 
the  public.  Camden  &  Amboy  R.  E,  Co. 
V.  Briggs,'  22  N.  J.  L.  623.  Words  in- 
tended to  limit  the  powers  of  the  corpora- 
tion cannot  be  construed  to  describe,  and 
so  to  limit,  the  rights  of  the  public.  Per- 
riiie  V.  Chesapeake  &  Delaware  Canal  Co., 
9  How;  (U.  S.)  172.  As  a  -rule,  corpo- 
rate powers  cannot  be  created  by  impli- 
cation, nor  extended  by  construction,  and 
no  privilege  is  granted  unless  it  is  ex- 
pressed in  plain  and  unequivocal  words. 
Pennsylvania' R.  R.  Co.  v.  Canal  Com- 
missioners, 21  Penn.  St.  9  ;  Wright  v. 
Briggs,  2  Hill  (N.  Y,),  77;  Mayor,.  &c.  of 
Bacon  v.  Macon  &  Western  R.  R.  Co.,  7 
Ga.  221. 
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the  right  to  cany  passengers  is  not  infringed  by  3.  grant  to  another 
company  to  build  a  railroad  for  carrying  freight,^  and  that  the 
grant  of  an  exclusive  right  to  build  a  railroad  for  carrying  freight 
and  passengers  by  steam  is  not  infringed  by  a  grant  to  another 
company  to  build  a  railroad  for  carrying  passengers  by  horse- 
power ;  2  nor  is  a  grant  the  evident  purpose  of  which  is  to  protiect 
through  traffic,  infringed  by  the  grant  of  railroads  which  only  com- 
pete between  intermediate  points.^  The  same  pi;inciple  has  been 
applied  to  other  corporations,*  and  it  may  be  said  that  the  tendency 
of  the  courts  is  in  the  direction  of  a  liberal  exercise  of  the  police 
power  of  the  State  for  the  regulation  and  control  of  railway  and  other 
corporations,  even  though  the  grant  is  exclusive,^  and  new  burdens 
and  restrictions  are  thereby  imposed. 

Sec,  493.  Reservation  of  Right  to  Amend  or  Repeal.  —  The  legis- 
lature may  reserve  the  right  to  alter,  amend,  or  repeal  a  charter, 
by  a  provision  either  in  the  cha"rter  itself  or  in  the  general, law; 
and  when  such  power  is  reserved  it  may  make  any  reasonable 
amendments,  or  impose  upon  the  corporation  any  additional  burdens, 
duties,  or  liabilities  which  are  reasonable,  which  do  not  destroy  or 
impair  auy  of  the  vested  rights  of  the  corporation.  But  it  cannot 
under  such  a  reservation  make  amendments  which  take  away  its 
property  without  just  compensation,  or  defeat  the  essential  rights 
which  were  granted  to  it  under  its  charter.  Thus,  a  State  statute 
providing  that  no  plank-road  company  organized  under  a  general  act 
mentioned,  to  which  the  statute  was  an  amendment,  should  maintain 
a  toll-gate  within  the  corporate  limits  of  a  city  or  village  without 
the  consent  of  the  local  authorities,  or  collect  toll  for  any  portion  of 
its  road  within  such  limits  in  which  a  pavement  was  maintained  by 
the  municipality,  it  was  held  invalid  where  the  effect  of  its  enforce- 
ment would  be  to  deprive  a  company  of  the  right  to  take  toll  on  two 
and  a  half  miles  of  its  road:  and  the  fact  that  the  general  act  con- 
tained a  provision  authorizing  the  legislature  to  amend,  repeal, 
or  alter  such  act,  would  not  affect  the  result.     Said  CooLEY,  J. : 

1  Eichmorid,  &c.  R.  R.  Co.  v.  Louisa  New  York  v.  New  England  Transfer  Co., 

E.  K.  Co.,  13  How.  (U.  S.)  77.  14Blatchf.  (U.  S.  C.  C.)  159  ;  McLeod  v. 

"  Louisville,  &c.  R.  R.  Co.  v.  Louis-  Savannah,  &c.  R.  R.  Co.,  25  Ga.  445. 
ville  City  R.  R.  Co.,  2  Duv.  (Ky.)  175.  8  Boston,  &e.  R.  R.  Co.  ».   State,  32 

'  Pontnhartraiu   R.   R.    Co.  v.    New  N.  H.  215  ;  State  v.  Noy(^s,  47  Me.  189  ; 

Orleans,  &o.  R.  R.  Co.,  11  La.  An.  253.  Indianapolis,  &e.  B.  R.  Co.   «.   Kerche- 

*  Lake  v.  Virginia,  &c.  T.  E,  Co.,  7  val,  16  Ind.  84;  Bulkley  v.  New  York, 

Nev.  294 ;  Mohawk  Bridge  ».  Utioa,  &o.  &o.  E.  R.  Co.,  27  Conn.  479. 
E.  E.  Co.,   6  Paige,  Ch.  (N.   Y.\  554; 


SBC.  493.]    EESEEVATION  OF  RIGHT  TO  AMEND  OR  REPEAL.   2067 

"There  is  no  well-considered  case  in  which'  it  has  been  held  that 
a  legislature,  under  the  power  to  amend  a  charter,  might  take  from 
the  corporation  dny  of  its  substantial  property  or  property  rights.^ 
In  the  New  York  case  last  cited  it  was  decided  that  although  the 
legislature  might  require  railroad  companies  to  suffer  highways  to 
cross  their  tracks,  they  could  not  subject  the  lands  which  the  com- 
panies had  acquired  for  other  purposes  to  the  same  burden,  except  in 
connection  with  provision  for  compensation.  The  decision  was  in 
accordance  with  a  Massachusetts  case  ^  in  which,  .while  the  power 
to  alter,  amend^  or  repeal  the  corporate  franchises  was  sustained,  it 
was  at  the  same  time  declared  that '  no  amendment  or  alteration  of 
the  charter  can  take  away  the  property  or  rights  which  have  become 
vested  under  a  legitimate  exercise  of  the  powers  granted.'  The 
same  doctrine  is  clearly  asserted  and  affirmed  in  the  United  States 
Supreme  Court,^  and  is  assumed  to  be  unquestionable  in  the  several 
opinions  delivered  in  a  previous  case  in  that  court.*  But  for  the 
provision  in  the  Constitution  of  the  United  States  which  forbids  im- 
pairing the  obligation  of  contracts,  the  power  to  amend  and  repeal 
corporate  charters  would  be  ample  without  being  expressly  reserved. 
The  reservation  of  the  right  leaves  the  State  where  any  sovereignty 
would  be  if  unrestrained  by  express  constitutional  limitations,  and 
with  the  powers  which  it  would,  then  possess.  It  might  therefore 
do  what  it  would  be  admissible  for  any  constitutional  government  to 
do  when  not  thus  restrained,  but  it  could  not  do  what  would  be  in- 
consistent with  constitutional  principles.  And  it  cannot  be  neces- 
sary at  this  'day  to  enter  upon  a  discussion  in  denial  of  the  right  of 
the  government  to  take  from  either  individuals  or  corporations  any 
property  which  they  may  rightfully  have  acquired.  In  the  most 
a,rbitrary  times  such  an  act  was  recognized  as  pure  tyranny,  and  it 
has  been  forbidden  in  England  ever  since  Magna  Charta,  and  in  this 
country  always.  It  is  immaterial  in  what'  way  the  property  was 
lawfully  acquired,  —  whether  by  labor  in  the  ordinary  avocations  of 
life,  by  gift  or  descent,  or  by  making  profitable  use  of  a  franchise 
granted  by  the  State ;  it  is  enough  that  it  has  become  private  prop- 
erty, and  it  is  then  protected  by  the  law  of  the  land."  Even  muni- 
cipal corporations,  though  their  charters  are  in  no  sense  contracts, 

1  Detroit  v.  Detroit  &  Howell's  Plank-         '  Com.  n.  Essex  Co.,  13  Gray  (Mass.), 
Road  Co.,    43  Mich.   146  ;   Albany,  &c.     239,  253. 

K.E.  Co.  V.  Brownell,  24  N.  Y.  345.  '  Railroad  Co.  v.  Maine,  96  IT.  S.  499,., 

<  Sinking  Fund  Cases,  99  U.  S.  700. 
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are  protected  by  the  Constitution  in  the  property  they  rightfully 
acquire  for  local  purposes,  and  the  State  cannot  despoil  them  of  it.^ 

Subject  to  some  extent  to  an  exception  in  favor  of  the  right 
of  the  State  to  amend  the  charter  of  a  private  corporation,  under 
an  express  reservation  of  authority  to  do  so,  or  in  the  exercise  of 
its  police  povsrer,  the  rule  is  that  the  amendment  of  such  'charters, 
to  become  binding  and  effectual,  must  be  accepted  on  the  part  of  the 
corporators.  Alterations  in  such  charters  which  are  not  funda- 
mental, and  are, authorized  by  the  legislature,  may  be  effectually 
accepted  by  a  majority  of  the  stockholders ;  that  is  to  say,  by  a  Ma- 
jority per  capita  when  the  right  to  vote  is  per  capita,  and  by  a  major- 
ity of  stock  where  each  share  of  the  stock  is  entitled  to  one  vote. 
AlteratioThs  wT^ich  change  the  nature  and  purposes  of  the  corporation, 
or  of  the  enterprise  fof  which  it  was  created,  are  fundamental,  while 
those  which  work  no  material  change  are  not  fundamental?  The  prin- 
ciple upon  which  these  cases  go  is  that  alterations,  or  as  they  are  some- 
times called,  amendments,  which  do  not  change  the  nature,  purpose, 
or  character  of  a  corporation  or  its  enterprise,  but  which  are  designed 
to  enable  the  corporation  to  conduct  its  authorized  business  with 
greater  facility,  more  beneficially  or  more  wisely,  are  auxiliary  to 
the  original  object;  and  that  therefore  when  one  becomes  a  stock- 
holder he  impliedly  assents  that  such  alteration  or  general  amend- 
ment may  be  made.^  "  We  may  add  what  appears  to  be  an  obvious 
consideration,  that  if  no  alteration  or  amendment  of  a  corporate 
charter  can  be  made,  even  in  matters  of  administrative  detail,  or  as 
to  the  means  and  agencies  through  which  the  corporate  enterprise 
shall  be  carried  on,  except  with  the  consent  of  every  stockholder,  the 

1  Terrett  v.  Taylor,  9  Crancli(U.  S.),  Co.,  8  Fla.  382  ;  Witter  «.  Railroad  Co., 
43  ;  Pawlet  v.  Clark,  9  id.  292  ;  State  «.  20  Ark.  463  ;  Hester  v.  Memphis,  &c.  R. 
Haben,  22  Wis.  660  ;  People  v.  Common  Co.,  32  Miss.  378  ;  Winter  v.  Muscogee  R. 
Council,  28  Mich.  228.                     ,  Co.,  11  Ga.  438  ;  Hoey.w.  Henderson,  32 

2  Berry,  J.,  in  Mower  v.  Staples,  32  La.  An.  1069  ;  Ban et  u.  Alton,  &u.  R.Co., 
Minn.  284 ;  Hartford,  &c.  R.  Co.  u.  Cros-  13  111.  504  ;  Zahriskie  v.  Hackensack,  &c. 
well,  5  Hill  (N.  Y.),  383  ;  Stevens  v.  But-  R.  Co.,  18  N.  J.  Eq.  178  ;  Mowrey  v.  In- 
land, &c.  R.  Co.,  29- Vt.  546;  Ciiriy  !>.  dianapolis,  &o.  E.  Co.,  4  Biss.  (U.S.)  78; 
Scott,  54  Penn.  St.  270  ;  Kenosha,  &c.  B.  Field  Corp.  §§  81,  388. 

Co.D.Marsh,  17  Wis.  13;  Nugent  u.  Super-         "Stevens  v.   Rutland,  &o.  B.  Co.,  29 

visors,  19  Wall.  (U.  S.)  241 ;  Everhart  v.  111.  646  ;  New  Haven,  &o.  E.  Co.  v.  Chap-, 

West  Chester,  &o.  R.  Co.,  28  Penn.  St.  man,  38  Conn.  56  ;  Banet  v.  Alton,  &c.  E. 

339  ;  New  Haven,  &o.  R.  Co.  ».  Chapman,  Co.,  13  111.  504  ;  Hartford,  &c.  R.  Co.  v. 

38  Conn.   56  j  Clearwater  v.  Meredith,   1  Croswell,  5Hill(N.  Y.),  383;  Kenosha  R. 

Wall.  (U.  S.)  25  i  Union  Locks  &  Canals  b.  Co.  v.  Marsh,  17  Wis.  13  ;  Joy  v.  J.  &  M. 

Towue,  1  N.  H.  44 ;  Martin  v.  Railroad  Plank-Boad  Ca.,  11  Mich.  156. 
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result  would  be  not  only  great  public  and  private  inconvenience,  but 
in  many  cases  a  complete  practical  failure  of  the^  enterprise  itself 
Certainly  this  is  not  in  accordance  with  the  understanding  or  the 
practice  of  the  courts,  of  the  profession,  or  of  those  who  have  been 
engaged  in  carrying  on  our  great  corporate  undertakings."  ^ 

In  the  Minnesota  case  referred  to  the  alteration  proposed  was  to 
increase  the  number  of  directors  from  five  to  nine,  and  it  was  held 
not  to  be  fundamental  within  the  definition  given  and  sanctioned  by 
the  authorities.  Said  Bekey,  J. :  "It  in  no  way  changes  the  nature 
or  purpose  of  the  boom  company,  or  of  the  enterprise  for  which  it 
was  created.  It  is  a  change  respecting  modus  operandi  merely,  —  a 
change,  not  of  the  nature  or  purpose  or  character  of  the  company,  or 
of  the  company's  enterprise,  but  a  change  of  the  instrumentalities^ 
and  agency  —  the  machinery  by  whjch  that  purpose  is  to  be  effected 
and  that  enterprise  carried  on."  ^ 

It  may  be  said  that  the  rule,  is  well  established  that  a  reserved 
power  to  amend,  alter,  or  repeal  a  charter,  authorizes  the  legislature, 
in  general,  to  make  any  alteration  which  does  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  rights  which  may  have  vested 
under  it,  and  which  the  legislature  may  deem  necessary  either  to 
promote  the  corporate  purpose,  or  to  secure  other  public  or  private 
rights.  Thus,  where  a  manufacturing  company  was  created,  with 
authority  to  construct  a  dam  on  paying  damages  to  tlie  owners  of 
fishing  rights  aboye,  and  its  charter  contained  no  express  exemp- 
tion from  obligation  to  construct  a  way  for  fish  to  pass  the  dam,  but 
was  subject  to  a  general  power  reserved  to  amend  or  alter,  it  was 
held  that  the  legislature  might  impose  upon  the  corporation  the  duty 
of  constructing  a  fish-way  in  the  dam,  satisfactory  to  commissioners 
appointed  for  the  purpose.^ 

So  it  may  alter  ahd  regulate  the  fares  charged  by  a  railroad  com- 
paiiy  formed  by  consolidation^  of  companies,*  or  may  authorize  the 
company  to  reduce  the  capital,  on  consent  of  a  certain  majority  of 
the  stockholders  ;^  or  may  impose  a  tax  on  the  capital  stock  of  the 
company,  notwithstanding  a  supplemental  act  that  the  "  capital  stock 

,*  Bekrt,  J.,  in  Mower  v.  Staples,  32  two  of  the  directors  to  be  appofnted  by  the 

Minn.  284.  city  of  New  Haven,  a  subscriber  for  stock, 

2  In  Everhart  v.  West  Chester,'  &c.  R.  was  held  not  to  violate  the  contract. 
Co.,  28  Penn.  St.  339,  an  amendment  pro-         '  Com'rs  on  Inland  Fisheries  v.   Hol- 

viding  for  the  election  of  three  additional  yoke  Water-Power  Co.,  104  Mass.  446. 
managers,  that  is,  directors,  was  upheld.  *  Shields  v.  State,^  26  Ohio  St.  86. 

In  New  Haven,  &o   R.  Co.  v.  Chapman,         *  Joslyn  v.  Pacific  Mali  Steamship  Co., 

38  Conn.  56;  an  amendment  authorizing  12  Abb.  Pr.  (JS.  Y.)  N.  s.  329. 
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and  dividends  "  of  that  kind  of  corporations  should  not  be  taxable  j  ^ 
or  require  a  railroad  company  to  maintain  fences  along  their  roads 
where  running  within  the  limits  of  highways ;  ^  and  make  it  liable 
'  for  cattle  injured  by  its  trains  by  reason  of  its  omission  to  maintain 
cattle-guards,*  or  to  lower  the  grade  of  its  road  so  as  to  cross  highways 
or  other  railroads  at  grade,*  or  to  discontinue  the  use  of  steam  power 
in  cities ;  *  or  compel  connection  with  another  railroad,^  or  compel  it 
to  establish  stations  and  stop  its  trains  at  them ; '  or  indeed  may 
impose  any  duty,  burden,  or  liability  upon  a  railway  corporation 
which  does  not  operate  a  fundamental  change  in  the  charter  rights 
of  the  corporation  ;  and  this  power  may  exist  under  a  provision  of 
the  general  laws  in  force  when  the  charter  was  granted,  although  no 
reference  to  such  general  law  is  made  in  the  charter;^  and  such  res- 
ervation has  the  same  force  as  a  special  reservation  in  the  charter.^ 
While,  under  a  reservation  of  authority  to  alter,  amend,  or  repeal 
a  charter,  the  charter  may  be  repealed  at  the  pleasure  of  the  legisla- 
ture, yet  its  charter  cannot  be  modified  without  the  consent  of  the 
corporation ;  but  if  it  refuses  to  accept  the  statutory  modification  it 
must  cease  to  transact  business  in  a  corporate  capacity,  or  it  will  be 
treated  as  having  accepted  it,  and  will  be  bound  thereby.^"  If  the 
right  to  repeal  the  charter  is  made  conditional  upon  the  fact  of  some 
inisuse  or  abuse  of  the  franchises,  it  cannot  be  repealed  except  after 
some  inquiry  has  been  instituted  to  ascertain  the  facts,  and  the  cor- 
poration has  had  an  opportunity  to  be  heard  in  its  defence."  Where 
there  is  any  doubt  as  to  the  acceptance  of  an  amendment  to  the 
charter  by  a  corporation,  where  acceptance  is  necessary,  the  court 
may  direct  a  stock  vote  to  be  taken.^^    Where  the  charter  provides 

1  Union  Improvement  Co.  v.  Common-  '  Com.  v.  Eastern  R.  R.  Co.,  103  Mass. 

wealth,  69  Penn.  St.  140.  254. 

*  Durand  v.   New  Haven  &o.  R.  R.  »  State  v.    Person,   82  N.  J.  L.  134 ; 
Co.,  42  Conn.  211.  Tomlinson  d.  Branch,  15  Wall.   (U.S.) 

8  Jeffersonville  R.  R.  Co.  v.  Gabhert,  460  ;  Holyoke  Co.  v.  Lyman,  15  id.  600  ; 

25  Ind.  431.  Tomlinaon  v.  Je.s8up,  15  id.  454  j  State  v. 

♦  People  V.  Boston  &  Albany  R.  R.  Co.,  Com'rs  of  Railroad  Taxation,  37  N.  J.  L. 
70  N.'  Y.  569  i  White  v.  Quincy,  97  Mass.  228. 

430  J  Roxbury  v.  Boston,  &o.  R.  R.  Co.,  '  Griffin  v.  Kentucky  Ins.  Co.,  8  Bush 

6  Cush.  (Mass.)  424  ;  Bangor,  &o.  R.  R.  (Ky.),  692. 

Co.  V.  Smith,  47  Me.  34  ;  Pittsburgh,  &c.  ii  Yeaton  v.  Bank  of  the  Old  Dominion, 
R.  R.  Co,  V.  Southwest  Penn.  R.  R.  Co.,  21  Gratt.  (Va.)  593. 
77  Pmn.  St.  178.  ii  Mayor,  &<-,.  of  Baltimore  v.   Pitts- 
Buffalo,  &o.  R.  R,  Co.  V.  Buffalo,  6  burgh,  &o.  R.  R.  Co.,  1  Abb.  (U  S.)  9. 
Hill  (N.  Y.),  209.  «  Matter  of  Mercantile  Library  Co.,  2 

'  Fitchburg  R.  R.  Co.  v.  Grand  June  Brews.  (Penn.)  447. 
tion  R.  R.  Co.,  4  Allen  (Mass.),  198. 
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that  it  shall  not  be  repealed  "  unless  it  shall  be  made  to  appear  to 
the  legislature  that  there  has  been  a  violation  by  the  company  of 
some  of  the  provisions  "  of  the  charter,  the  question  of  violation  is  a 
judicial  question,  and  the  charter  cannot  be  repealed  until  the  viola-> 
tion  has  been  made  to  appear  to  the  legislature  by  some  proper 
judicial  proceeding.  Where,  therefore,  the  legislature  passed  an 
act,  not  purporting  to  be  based  upon  any  such  finding,  but  simply 
prpviding  that  the  charter  "  be  and  the  same  is  hereby  repealed,"  it 
was  held  that  if  such  act  could  be  regarded  as  a  legislative  deter- 
mination that  a  violation  of  the  charter  had  taken  place,  it  would 
nevertheless  be  void,  as  an  attempt  at  the  exercise  by  the  legislature 
of  judicial  power.  Such  an  act,  could  not  be  sustained,  subject  to  a 
right  in  the  corporators  to  have  the  question  of  violation  tried  in 
the  courts  afterward.  There  can  be  no  appeal  to  the  courts  from  the 
conclusions  of  the  legislature,  in  matters  within  its  jurisdiction  and 
the  fact,  if  valid  for  any  purpose,  must  be  conclusive.  But  the 
legislature  cannot  pass  finally  upon  questions  of  private  right.^ 

The  question  whether  an  amendment  of  a  charter  is  material  or 
not  is  purely  one  of  law  for  the  court,  and  should  not  be  submitted 
to  the  jury.^ 

Sec.  494.  Effect  of  Repeal.  —  When  the  charter  of  a  corporation 
is  repealed  under  a  power  reserved  therein,  the  effect  is  that  the 
statute  under  which  the  corporation  was  created  no  longer  exists ; 
and  whatever  force  the  law  may  give  to  transactions  entered  into 
and  which  were  authorized  by  the  charter  while  in  force,  the  corpo- 
ration can  originate  no  new  transactions  dependent  on  the  power 
conferred  by  the  charter.  Whatever  power  is  dependent  solely  on 
the  grant  of  the  charter,  and  which  could  not  be  exercised  by  unin- 
corporated private  persons  under  the  general  laws  of  the  State,  ia 
abrogated  by  the  repeal  of  the  laW  which  granted  these  special  rights. 
The  rights  of  the  shareholders  to  the  real  and  personal  property  ac- 
quired by  the  corporation,  and  rights  of  contract,  and  choses  in 
action,  are  not  destroyed. by  such  repeal;  and  if  the  legislature  has 
provided  no  specific  mode  of  enforcing  and  protecting  such  rights, 
the  courts  will  do  so  by  the  means  within  their  power.  If  the  re- 
peal of  the  old  corporation  was  within  the  power  of  the  legislature, 
it  could  charter  a  new  one,  and  confer  the  same  powers  on  it  as  the 
former  had  possessed,  and  so  far  as  the  property  or  franchises  of  the 

»  Flint,  &o.  Plank-Road  Co.  v.  Wood-  *  Memphis  Branch  B.  R.  Co.  v.  Sulli- 
hull,  25  Mich.  99.  <  van,  57  6a.  240. 

VOL.  HI.  —  82 


2072  LBQISLATIVP  CONTBOL.  LCHAP.  XXXII. 

cdd  CQinpany  were  necessary  to  lie  public  use,  it  could  authorize  the 
new  corporation  to  take  them  on  making  due  compensation  therefor. 
A  statute  which  under  this  power  repeals  an  act  of  incorporation, 
and  at  the  same  time  creates  a  new  one  with  similar  powers,  the 
use  of  which  requires  the  exercise  of  the  right  of  eminent  domain, 
is  not  in  conflict  with  the  Constitution  Of  the  .United  States,  if  it 
provides  for  compensation  for  the  property  of  the  extinct  corpora- 
tion so  tal^en  by  ^he  new  one.^ 

Sec.  495.  Police  Power  of  the  State.  —  Whether  there  is  any  res- 
ervation of  a  right  to  alter,  amend,  or  repeal,  in  the  charter  of  a  cor- 
poration, there  is  no  question  but  that  the  corporation  is  nevertheless 
subject  to  such  laws  as  the  legislature  may  enact  for  the  safety  of 
the  lives,  the  preservation  of  the  health,  safety,  and  good  order  of 
the  community,  which  do  not  directly  conflict  with  a  right  granted 
by  the  charter.  The  corporation,  because  invested  with  certain 
special  powers  and  privileges,  is  not  thereby  put  outside  of  legisla- 
tive control,  or  beyond  its  regulatory  power,  as  to  matters  not  affect- 
ing its  essential  franchises,  or  which  do  not  deprive  it  of  its  property 
in  a  manner  in  which  the  State  has  contracted  not  to  deprive  it, 
even  though  the  value  of  such  franchises,  by  reason  of  such  laws,  is 
lessened.  This  power  is  an  essential  attribute  of  sovereignty,  and 
is  exercised  Under  the  general  police  power  of  the  State,  of  which 
it  would  be  idle  to  presume  it  ever  intended  to  divest  itself ;  ^  and 
corporations,  as  well  as  individuals  are  amenable  thereto,  and  the  one 
is  as  much  subject  thereto  as  the  othej*.  In  a  leading  case  under 
this  bead,3  Eedfield,  C.  J.,  said :  '*  The  power  of  th^  legislature  to 
control  existing  railways  in  this  respect  may  be  found  in  the  gen- 
eral control  over  the  police  of  the  country,  which  resides  in  the  law- 
making power  in  all  free  States,  and  which  is,  by  the  fifth  article  of 
the  Bill  of  Eights  of  this  State,  expressly  declared  to  reside  perpetu- 
ally and  inalienably  in  the  legislature, — which  is,  perhaps,  no  more 
than  the  enunciation  of  a  general  principle  applicable  to  all  free 
States,  and  which  cannot,  therefore,  be  violated,  so  as  to  deprive  the 
legislature  of  the  power,  even  by  express  grant  to  any  mere  public 

1  Greenwood  v.  Union  Freight  E.  Co.,  IHB  ;  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.) 

105  U.  S.  13.  1 ;  Chieago,   &g.  R.  R.  Co.   v.  Fuller,  17 

«  Thorpe  v.  Rutland,  ^p.  B.,R-  Co.,  "Wall.  (U.  S.)  560  ;  Coates  v.  New  York, 

27  Vt,  140  ;  Richmond,  &o.  R.  R.  Co.  v.  7  Cow.  (N,  Y.)  585  ;  Com.  v.   Alger,  T 

Richmond,  26  Gratt.  (Va.)  83  ;  V»nder-  Ciish.  (Mass.)  53;  Watertown  v.  Mayo, 

bilt  V.  Adams,  7 'Cow.  (N.  Y.)  349  ;  Stone  109  Mass,  315. 

o.  Mississippi,  101  U.  S.  814  ;  Beer  Co.  »  Thorpe    ».   Rutland    &    Burlington 

V.  Massachusetts,  97  U.  S.  25  ;  115  Mass.  R.  E.  Co.,  27  Vt.  140. 
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or  private  corporatioij.  Au4  wheii  tbe  regulation  of  the  poUce  of  a 
city  or  towo,  by  general  ordipapces,  is  given  to  such  towns  and  cities, 
and.  the  regulation  of  their  own  internal  pplicie  js  given  to  railways, 
to  be  carried  into  effeoti  by  their  by-lg.wa  and  other  regulations,  it  is 
of  course,  always,  in  all  such  cases,  subject  to  the  superior  control 
of  the  l^islature.  Tfeat  ig  a  responsibility  which  legislatures  can- 
not divest  themselves  of,  if  they  >vould. 

■'  This  police  power  of  the  State  extends  tq  the  protection  of  the 
lives,  limbs,  health,  qomfprt,  and  quiet  ojf  all  persons,  and  the  pro- 
tection of  all  property  withiu  the  Stata  According  to  the  maxim 
sie  utere  tuo  uf  alienwm  non  Icedas,  which  is  universal  iji  appli- 
cation, it  must,  of  course,  be  withip  jthe  range  of  legislative  action 
to  define  the  mode  and  manner  in  which  every  one  may  sq  use  his 
own  as  not  to  injure  others.  So  far  as  railways  are  concerned,  this 
police  power,  which  resides  primarilj'  and  ultinjately  in  |ihe  legisla- 
ture, is  two-fold :  1.  T^Q  poliqe  of  the  roads,  which,  in  the  ^.bsence 
of  legislative  control,  |i|ie  corporations  themselves  exerqise  ov^r  their 
operatives,  and  to  some  extent  over  all  who  do  business  wit}>  them, 
or  come  upon  their  grounds,  through  their  general  statutes  3,nd  by 
their  offipers.  We  apprehend  there  can  be  no  manner  of  doubt  that 
the  legislature  may,^  if  they  d^eni  the  public  good  requfrf^  it,  of 
which  they  are  to  judge,  —  and  in  all  doubtful  cases  their  ^'ijjdgment 
is  final,  —  require  the  several  railways  in  the  ^tate  to  establish  and 
maintain  the  same  kind  of  police  which  is  now  ob^eryed  upon  some 
of  the  more  importanfi  roads  in  the  country  for  thear  OWP  sefiurity^ 
or  even  such  a  police  as  is  found  upon  the  English  railways,  and 
those  upon  the  continent  of  Europe.  No  one  ever  questioned  the 
right  of  the  Connecticut  legislature  to  require  trains  upqn  ^|1  their 
railroads  to  come. to  a  ^tand  before  passing  draws  in  bridges  j  or  of 
the  Massachusetts  legislature  to  require  the  same  thing  before  pass- 
ing another  railroad.  And  by  parity  of  reason  may  all  railways  be 
required  so  to  conduct  then»selves,  as  to  other  persons,  natural  or 
corpOTate,  as  not  unreasonably  to  injure  them  or  tbeij"  property. 
And  if  the  busine^  of  railways  is  specially  dangerous,  tliey  rnay  be 
required  to  bear  the  expense  of  erecting  suQh  safeguards  as  will 
render  it  ordinarily  sf^fe  to  others,  as  is  often  required  of  natural 
persons  under  su^  pijquPistances.^    There  vrould  be  no   epd  of 

*  Lake  Shore,  &ie.  E.  ^.  Cq.  v.  Cin-  256  ;  Lake  View  v.  Rose  Hill  Cemetery 

cinnati,  &c.  R.  R.  Co.,  80  Ohio  St.  604  ;  Co.,  70  111.  191 ;   Kansas  Pacific  E.  R, 

State    r.    Columbijs    Qaa-light    Co.,    34  Co..  i».  Mowe^,  16  Kan.  573  ;  Boston,  &c. 

Ohio  St.  472 ;  Euggles  v.  f*pple,  91  111.  R.  B.  Co.  v.  State,  32  If.  H.  215  ;  Frank- 
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illustrations  upon  this  subject,  which  in  the  detail,  are  more  familiar 
to  others  than  to  us.  It  may  be  extended  to  the  supervision  of  the 
track,  tending  switches,  running  upon  the  time  of  other  trains, 
running  a  road  with  a  single  track,  using  improper  rails,  not  using 
proper  precaution  by  way  of  safety-beams  in  case  of  the  breaking 
of  axle-trees,  the  number  of  brake-men  upon  a  train  with  reference 
to  the  number  of  cars,  employing  intemperate  or  incompetent  engi- 
neers and  servants,  running  beyond  a  given  rate  of  speed,  and  many 
similar  things,  most  of  which  have  been  made  the  subject  of  legis- 
lation or  judicial  determination,  and  all  of  which  may  be.^ 

"  There  is  also  the  general  police  power  of  the  State,  by  which  per- 
sons and  property  are  subjected  to  all  kinds  of  restraints  and  bur- 
dens, in  order  to  secure  the  general  comfort,  health,  and  prosperity 
of  the  State,  of  the  perfect  right  in  the  legislature  to  do  which  no 
question  ever  was,  or,  upon  acknowledged  general  principles,  ever 
can  be  made,  so  far  as  natural  persons  are  concerned.  And  it  is 
certainly  calculated  to  excite  surprise  and  alarm, 'that  the  right 
to  do  the  same  in  regard  to  railways  should  be  made  a  serious 
question. 

"All  the  cases  agree  that  the  indispensable  franchises  of  a  cprpo- 
ration  cannot  be  destroyed  or  essentially  modified.  This  is  the  very 
point  upoh  which  the  leading  case  of  Dartmouth  College  v.  Wood- 
ward was  decided,  and  which  every  well-considered  case  upon  the 
subject  iu  this  country  maintains.  But  when  it  is  attempted  upon 
this  basis  to  deny  the  power  of  regulating  the  internal  police  of  the 
railways,  and  their  mode  of  transacting  their  general  business,  so  far 
as  it  tends  unreasonably  to  infringe  the  rights  or  interests  of  others, 
it  is  putting  the  whole  subject  of  railway  control  quite  above  the 
legislation  of  the  country."  But,  even  this  power  is  subject  to  con- 
stitutional limitations,  and  must  have  reference  to  the  comfort, 
safety,  and  welfare  of  society,  and,  as  applied  to  corporations,  must 
not  conflict  with  their  charters ;  and  the  legislature  has  no  power, 
under  the  pretence  of  police  regulations,  to  diveat  it  of  any  of  its  es- 
sential rights  or  privileges.^  Thus  an  amendment  of  the  charter  of 
a  railroad  company  which  repeals  "a  provision  of  the  original  charter 
allowing  the  company  to  charge  such  rates  of  freight  as  should  be 
fixed  by  the  directors,  and  establishes  a  tariff  of  way  freights,  is  un- 

fort,  &a.  R.  R.   Co.  v.  Philadelphia,  58         i  Hegeman  v.  Western  R.  R.  Co.,  16 

Peun.   St.   119;  People  w.  Boston  &  Al-  Barb.  (N.  Y.)  353. 

bany  R.  R.  Co.,  70  N.  Y.  569  ;  Middlesex         2  Lake  View  i;.    Rose  Hill  Cemetery 

R.  R.  Co.  V.  Wakefield,  103  Mass.  261.  Co.,  70  111.  191. 


SBC.  496.]  POLICE  POWEK  OP  THE  §TATE.  2075 

constitutional,  if  no  right,  of  amendment  was  reserved  in  the  original 
charter,  or  by  any  general  statute  existing  at  the  time  of  the  incor- 
poration.^ So  where  the  charter  of  a  bank  authorized  it  to  con- 
struct water-works  for  a  certain  city,  and  declared  that  after  the 
expiration  of  a  specihed  time  it  should  be  lawful  for  the  city  to  pur- 
chase such  water-works  on  terms  prescribed,  and  pay  for  them  ^  in 
bonds  of  the  city  j  and  the  bank  was  required  to  sell  the  works  on 
the  prescribed  terms,  upon  the  election  of  the  city  to  purchase,  —  it 
was  held  that  this  charter  constituted  a  contract  with  the  bank  ; 
and  an  act  of  the  legislature,  passed  after  the  expiration  of  the  time 
specified,  and  after  the  election  by  the  city  to  purchase  the  works, 
which  imposed  onerous  conditions  upon  the  issue  of.  bonds  by  the 
city,  so  far  as  such  act  was  applicable  to  bonds  to  be  issued  to  the 
bank  in  payment  for  the  water-works,  impaired  the  obligation  of 
the  contract  with  the  bank,  and  was.  therefore  void.^  But  while 
rights  which  are  vested  by  the  charter  of  a  private  corporation  in 
the  corporators  and  stockholders  cannot  be  impaired  by  subsequent 
legislation,  yet  a  charter  may  be  amended  in  so  far  as  is  necessary 
to  carry  into  effect  or  accomplish  the  purposes  for  which  it  was  ob- 
tained.3  Legislative  control  of  the  use  of  property  of  a  corporation 
is  not  lost  by  an  omission  to  reserve  power  to  repeal  or  amend'  its 
charter.  Thus  the  prohibition  of  the  sale  of  malt  liquors,  being  in 
the  nature  of  a  police  regulation,  does  not  impair  the  obligation  of 
the  contract  contained  in  the  charter  of  any  brewery  corporation 
created  before  the  passage  of  that  statute,  and  which  is  by  its  char- 
ter authorized  to  manufacture  malt  liquors ;  although  no  power  to 
alter,  modify,  or  repeal  such  charter  is  therein  reserved.*  So  a  stat- 
ute prohibiting  the  employment  of  all  persons  tinder  the  age  of 
eighteen,  and  of  aU  women,  in  laboring  in  any  manufacturing  estab- 
lishment more  than  sixty  hours  per  week  violates  no  contract  im- 
plied in  the  granting  of  a  charter  to  a  manufacturing  company,  nor 
any  right  reserved  under  the  constitution  to  any  individual  citizen ; 
and  may  be  maintained  as  a  health  or  police  regulation.^  A  statute 
providing  a  different  mode  for  the  service  of  process  upon  a  railway 
corporation  from  that  prescribed  in  the  charter  is  held  not  to  impair 
the  obligation  of  the  contract  in  the  charter.®    And  the  same  doc- 

1  Hamilton  D.Keith,  5  Bush  (Ky.),  458.  *  Com.  v.   Intoxicating  Liquors,  ,115 

2  Sala  D.  New  Orleans,  2  Woods  (U.  S.     Mass.  153. 

C.  C),  188.  6  Cora.  V.  Hamilton  Manuf.  Co.,  120- 

'  Covington  v.  Covington,  &c.  Bridge    Mass.  383. 
Co.,  10  Bush  (Ky.),  69.  «  Railroad  Co.  ■».  Hecht,  95  U.  S.,168. 
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trine  has  been  applied  to  laws  making  it  liable  as  a  common  carrier  in 
spite  of  special  contracts ;  ^  limiting  the  right  to  sell  tickets  to  agents ;  * 
making  it  liabl?  for  the  wages  of  the  employes  of  a  contractor  j^  and 
for  double  the  value  of  cattle  killed  by  it  in  certain  cases  ;*  requiring 
the  bell  to  be  fung  or  whistle  sounded  at  certain  points,^  notice  of 
rules  to  be  posted,^  or  trains  to  be  Stopped  at  stations  for  a  certain 
titae7 

It  is  Unnecessary  to  more  fully  specify  the  instances  in  which  the 
State  may  bind  this  class  of  corpottttious  by  legislation,  as  from  what 
ha.s  been  said  it  will  be  seen  that  the  true  test  as  to  whether  a  stat- 
ute in  a  given  case  can  be  enforced  againflt  thein  or  not,  depends 
upon  the  circutustaiice  whether  it  infringes  any  of  the  essential 
rights  expressly  conferred  by  theit  charters,  or  deprives  them  of 
their  property  withoht  just  coilipensatioUi  If  not,  the  law  can  be 
enforced ; "  but  if  it  does  impair  any  of  the  express  br  contractual 
provisiblis  of  the  charter,  it  iS  unconstitutional  and  void.*  So  also  in 
some  of  the  States  the  courts  have!  refused  to  uj)h0ld  statutes  which 
telate  to  the  public  convenience  merely,  and  are  not  essenfcil  for 
safety,  or  which  iinpose  additional  burdens  upon  these  corpolatioHS, 
of  mere  private  interest,  which  are  not  essential  either  to  the  safety 
or  convenience  of  the  public.^"    But  the  tendency  of  the  courts  is 

1  Mobile,  &c.  E.  E.  Co.  v.  Franks,  41  164 ;  Unibii  R.  K.  Co.  v.  CambridgB,  11 

Ktiss.  494.  Allen   (Mms.);  287  i   Va«ie  V.  Mayoj'  46 

"  Foy  V.  State,  63  Ind.  552.  Me.  560  ;  ta&e  Shore,  &c.  B.  E.  Co.  v. 

«  Hart  V.  Boston,  &c.  B.  E.  Co.,  121  Cincinnati,  &c.  E.  E.  Co.,  30  Ohio,  604  ; 

Mass.  510  ;  Brown  v.  Com.  k  Passuitipslfe  toledo,  &c.  B.  B.  Co.  v.  .Tacksonville,  67 

Kirer  ».  E.  Co.,  31  Vt.  214.  111.  87;  State  v.  Southern  Pacific  R.  R.  Co., 

*  Little  Rock,  &o.  E.  E.  Co.  v.  Payne,  24  Tex.  80  ;  Whitson  v.  Franklin,  84  Ind, 

33  Ark.  816  ;  Jones  v.  Galena,  &c.  E.  R.  392  ;  Tuioe  v.  Hannibal,  &c.   R.  B.  Co., 

Co.,  16  lo^a,  6 ;  Cairo,  &c.  E.  B.  Co.  v.  49  Mo.   438  j  DitbernBr  v.  Cliiod^,  4c. 

People,   92  111.   97  ;   Tredway  v.  Sioux  B.  R.  Co.,  47  Wis.  138  ;   Peters  v.  St 

City,  &o.  E.  E.  Co.,  43  Iowa,  627.  Louis,  &c.   E.  R.  Co.,  23  Mo.   107  ;  Kent 

.  «  Pittsburgh,  &c.  E.  E.  Co.  v.  Srown,  v.  it.  Y.  Central  B.  E.  Co.,  l2  N.  Y.  628; 

67  Ind.  46  ;  Western  Umon  E.  E.  Co.  v.  Pratt  «.  Atlantic,  &c.  R;  B.  Co.,  46  Me. 

Fulton,  64  IlL  271.  66. 

«  Chicago,  &c.  R.  B.  Co.  v.  Fuller,  it         »  Phila,  Ac.  E.  R.  Co.  v.  Boweri,   4 

Wall.  (U.  8.)  880.  HouSt.  (Bfel.)  506  ;  Com.  «.  Penn.  Canri 

'  DaviSons.  State,  4  Tex.  App.  646.  Co.,  66  Penn.  St.  41;    Illinois  Central 

«  Gillam  v.  Sioux  City,  &c.  E.  B.  Co.,  B.  R.  Co.  v.  Bloomington,  76  111.  447  ; 

9  Rep.   376  ;    Nelson  «.  Vt.  &  Canada  Com.  v.  New  Bedford  Bridge  Co.,  2  Gra^ 

B.  E.  Co.,  26  Vt.  717  ;  Suydami).  Moore,  (Mass.),  38»  [  State  v.  Noyes,  47  Me.  189 ; 

8  Barb.  (N.  Y.)  368  ;  Gorman  v.  Pacific  Com.  v.  Portland,  &c.  B.  E.  Co.,  63  Me. 

R.  B.  Co.,  26  Mo.  441  ;  .Tones  v.  Galena,  269. 

&c.  B.  E.  Co,  16  Iowa,  6  ;  New  Albany,        "  Nelson  d.  Vt.  &  Carnuia  B.  R.  Co., 

&c.  R.  R.  Co.  V.  Tilton,  12  Ind.  3  ;  Norris  ante;  Tombs  «.  Rochester.  &c.  R.  R.  Cd., 

9.  Androscoggin  R.  R.  Co.,  39  Me.  398  ;  18  Barb.  (N.  Y. )  688  ;  Underbill  v.  N.  Y. 

Penn.  R.  R.  Co.  v.  Riblet,  66  Penn.  St.  &  Hudson  R.  B.  Co.,  21  Barb.  (N.  Y.j 
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tbwards  a  liberal  exercise  of  the  police  power  of  the  StatiB  Over  these 
corporations  in  all  matters  where  it  might  be  exercised  over  natilral 
persons.^ 

Police  regulations  a|>ply  as  well  to  tjbt'poratioils  already  existing  as 
to  those  afterwards  created,  unless  the  terms  of  the  statute  expressly 


489;  Erie  v.  Erie  Caual  Co.,  59  Pecn. 
St.  174;  lUinblS  Cettral  R.  Co.  v.  Bloom- 
ington,  76  111.  Hi. 

1  Munn  i>.  Illinois,  94  U.  S.  113.  The 
State  may  provide  for  the  indictment  of 
any  feompany  employing  a  conductor  or 
engineer  who  has  no  ceitificate  tteit  he  is 
not  afflicted  with  color-blindness.  Nash- 
ville, &c.  R.  Co.  V.  State,  83  Ala.  71  ; 
liffifiMd,  128  U.  S.  96  ;  88  Am.  &  Eng.  R. 
Cas.  1.  The  statute  (of  Alabama)  further 
provided  that  the  expense  of  examinations 
should  be  borne  by  the  company  keeking  to 
$ii|iloy  such  servants.  In  the  case  before' 
the  Federal  supreme  court  the  validity  of 
this  clause  was  not  in  coniroversy,  but 
Mr.  Justice  FiEld,  in  the  course  of  his 
opinion,  took  occasioh  to  say  that  it  wa& 
not  unconstitutional,  ^ut  in  a  Subsequent 
case  the  Alabama  court  has  held  that  this 
^iH  of  tte  statute  is  unconstitutional,  de- 
clining to  follow  the  holding  of  the  Federal 
court  on  the  ground  that  the  remarks  of 
the  learned  justice  were  mere  ohiter  dMa. 
Louisville,  &c.  B.  Co.  v.  Baldwin,  85  Ala. 
^19 ;  38  Am.  &  Eng.  R.  Cas.  5.  See  also 
Mdwin  1).  Kouns,  81  Ala.  272 ;  31  Am. 
&  Eng.  E.  Cas.  347.  The  same  principles 
apply  to  a  statute  providing  for  other  quali- 
fifcMidnS  of  railroad  employes.  Smith  v. 
Alabama,  124  U.  S.  46d;  33  Am.  &  Eng.  R. 
Cas.  425;  McDonald  v.  State,  81  Ala. 279;  33 
Aih.  &  Eng.  E.  Ca.s,  420.  Other  instances  ot 
the  exercise  of  the  State's  power  of  police 
tegnlation  might  be  multiplied.  Thecompa- 
ny  inay  be  i-equired  to  heat  its  cars  by  some 
other  hietliod  than  stoves  placed  inside  the 
caf.  People  v.  New  Vorfe,  &c.  R.  Co.,  55 
fltin  (iir.  Y.),  409;  5  5f.  Y.  Supp.  945  ; 
People  V.  Clark,  14  N.  Y.  Supp.  642.  To 
light  and  heat  its  dejiots.  Texas,  &o.  R. 
Co.  V.  Mayes  (Tex.),  l5  S.  W.  Rep.  43. 
To  erect  and  maintain  depots  and  passen- 
ger-stations at  all  points  where  two  rail- 
i-oads  cross.  State  v.  Wabash,  &e.  R.  Co., 
83  Mo.  144  •  25  Am.  &  Eng.  R.  Cas.  133  ; 
Missouri  v.  Kansas  City,  &c.  R.  Co.,  32 
Fed.  Rep.  722.     To  keep  its  tioket-oftice 


open  for  a  certain  length  of  time  before 
the  departure  of  trains.  Brady  v.  State, 
15  Lea  (Tenn;),  628:  CWnpare,  Bordeaux 
V.  Erie  R.  Co.,  8  Hun  (N.  Y.),  579;  16 
Am  Law  Review,  818-827.  To  provide 
Separate  accommodations  for  the  white 
and  negro  passengers.  Louisville^  &e.  R. 
Co.,  V.  State,  66  Miss.  662,  affirrnJed,  133 
IT.  S.  587;  41  Am.  &  Eng.  R.  Cas.  36. 
See  ante,  §  2&7.  The  legislature  may  re- 
quire that  the  company  shall  keep  its  rigllt 
of  way  free  from  combustible  material. 
Diamohd  v.  Northern  Pacific  R.  Co.,  6 
Mont.  580  ;  that  it  shall  keep  well  lighted 
so  much  of  its  roadway  as  passes  through 
the  streets  of  a  city  or  town.  Cincinnati, 
ice.  R.  Cd.  V.  Sullivan,  32  Ohio  St.  152 ; 
that  where  two  railroads  cross,  a  watch- 
man shall  be  kept,  that  trains  on  approach- 
ing the  crossing  shall  come  to  a  full  stop 
before  passing  it,  and  thslt  other  precau- 
tions shall  be  taken  (Lake'Shore^  &c.  R. 
Co.  V.  Cincinnati,  &c.  R.  Co.,  3Ci  Ohio  St. 
604 ;  Mobile,  &c.  R.  Co.  i-.  Peojile,  29  111. 
App.  428).  Compare,  State  k.  Noyes,  47 
Me.  189.  But  this  last  cise  has  beeii  since 
declared  to  uphold  too  narrow  a  doctrine, 
and  has  been  overruled.  Boston,  &c.  R. 
Co.  V.  County  Com'r^,  79  Me.  386;  that 
it  shall  annually,  in  a  certaiii  inoiith,  fix 
its  rates  for  the  transporiation  of  freight 
and  of  passengers,  and  keep  a  printed  copy 
of  a  schedule  of  such  rates  posted  in  each 
of  its  depots.  Chicago,  &c.  R.  Co..  H, 
Fuller,  17  Wall.  (U.  S.)  560,  affirmir\^ 
Si  Iowa,  187.  A  statute  of  ^exas  required 
tliat  the  company  slioiild  stop  all  of  its 
trains  for  five  minutes  at  every  way  station. 
The  vAlidity  of  such  a  statute  is,  however, 
very  questibnaWe  ;  and  it  is  believed  it 
could  hot  be  enforced  against  interstate 
trains ;  it  might  very  reasonably  be  ob- 
jected to  also  as  being  an  infringement  of 
the  company's  charter  rights.  See  Salves- 
ton,  &B.  R.  Co.  V.  ie  Gierae,  61  Tex.  201  ; 
Davis  V.  State,  6  Tex.  App.  16^;  Davidson 
V.  State,  4  Tex.  App.  645 ;  30  Am.  Rep. 
166;  State  v.  IToyes,  47  Me.  189. 
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provide  otherwise.^    In  this  respect  they  differ  from  other  statutes 
w.hich  can  generally  affect  only  corporations  afterwards  created. 

Sec.  496.  Regulation  of  Charges  for  Carriage  of  freight  and  Paa- 
sengers.^  —  Where  the  right  of  amendment  or  repeal  is  not  reserved,; 
and  the  charter  provides  that  the  rates  to  be  charged  for  the  carriage 
of  freight  or  the  carriage  of  passengers  may  be  fixed  in  a  certain 
way,  as,  by  the  board  of  directors,  the  legislature  has  no  power  to  pro- 
vide a  different  mode  for  fixing  such  rates,  or  even  to  fix  them  itself.^ 
But  it  seems  to  be  now  quite  well  settled  that,  where  the  legislature 
is  not  restrained  by  any  contract  between  the  State  and  the  corpora- 
tion, it  may  limit  and  regulate  such  rates  in  any  manner  it  sees  fit, — 
whether  the  rates  fixed  by  it  are  reasonable  or  not.*  In  some  of  the 
States  it  is  held,  however,  that  the  legislature  can  only  interfere  with 
the  rates  charged  for  transportation!  by  these  companies  where  the 
provisions  of  the  act  are  reasonable,  and  that  the  question  as  to 
■whether  they  are  reasonable  or  not  is  judicial,  to  be  determined 
by  the  courts.^  It  may  be  said,  however,  that  the  tendency  of 
the  courts  is  to  support  fuU  and  unrestricted  legislative  control  in 
this  respect.  If,  however,  the  legislature  should  attempt  to  compel 
these  companies  to  carry  freight  and  passengers  free  of  charge,  the 
courts"  would  doubtless  treat  the  law  as  unconstitutional.  The  right 
to  compensation  for  transportation  is  one  of  the  essential  rights  con- 
ferred by  the   charter,  and  while   the   legislature   may  limit  the 

1 ,  Bulkeley  w.  N.  Y.,  ffic.  E.  Co.,  27  Conn,  its  passage.     Gulf,  &c.  R.  Co.  v.  Rowland, 

479  ;  Indianapolis,  &o.  R.  Oo.  v.  Black-  70  Tex.  298;  35  Am.  &  Eng.  E.  Cas.  286. 

aan,  63  111.  117  ;  Western  Un.  E.  Co.  v.  Compare,  however,  ante.  Chap.  XV. 
Fulton,  64  111.  271 ;  New  Albany,  &o.  R.         2  See  anie,  §§  202-203. 
Co.  V.  Tilton,  12  Ind.  3  ;  Indiapapolis,  &c.  »  Hamilton  v.   Keith,  5   Bush  (Ky.), 

R.  Co.  V.  Kerchival,  16  lud.  84;  Jefferson-  458. 

ville  R.   Co.  V.  Gabbert,    25  Ind.    431;         *  Munn  w.  Illinois,  94  IT.  S.  113;  Stone 

Eodemaoher  u.  Milwaukee,  &c.  E.  Co.,  41  v.  Wisconsin,  94  U.  S.  181  ;  Chicago,  &c. 

Iowa,  297;  20  Am.  Rep.  592  ;■  Portland,  R.  Co.,  v.   Iowa,  94  U.   S.  155;  Chicago, 

&c.  R.  Co.  V.  Boston,  &c.  R.  Co.,  65  Me.  &c.  R.  Co.  t>.  Arkley,94  U.S.179;  Winona, 

122  ;  Wilder  v.  Maine  Central  R.  Co.,  65  &c.  R.  Co.  v.  Blake,    94  U.  S.  180  (the 

Me.  332 ;    20  Am.  Rep.  698 ;    Sawyer  v.  famous  Granger  cases) ;  Union  Pacific  R. 

VeiTOont,   &Q.    R.   Co:,    105    Mass.   196 ;  Co.  v.  United  States,  99  U.  S.  700  ;  111. 

Suj'dam  v.  Moore,  8  Barb.  (N.  Y.)  358  ;  Central  R.  Co.    v.   People,  95  111.   313 ; 

Cincinnati,  &o.  R.  Co.  v.  Cole,  29  Ohio  St.  Attorney-General  v.  Railroad  Companies, 

126;  Pittsburgh,  &c.  R.  Co.  v.  Southwest  35  Wis.   425  ;  Cincinnati,  &c.  R.  Co.   v. 

Peun.  R.  Co.,  77  Penn.  St.  173.     See  also  Cole,  29  Ohio  St.  126 ;  Mobile,  &c.  R.  Co. 

Stearns  v.  Old  Colony  R.   Co.,   1  Allen  v.  Steiner,  61  Ala.  557j  State  u.'Winona, 

(Mass.),  493  ;  Baxter  v.  Boston,  &c.  E.  Co.,  &o.  R.  Co.,  19  Minn.  434. 
102  Mass.  383.     A  statute  requiring  farm         «  Sloan  f.  Pacific  R.  Co.,  61  Mo.  64; 

crossings  to  be  constructed  is  unconstitu-  Philadelphia,   &c.   R.   Co.    v.   Bowers,    4 

tional  in  so  far  as  it  affects  a  company  Honst.  (Del.)  506  ;  Chicago,  &o.  R.  Co. 

Whose  right  of  way  was  secured  prior  to  v.  People,  67  111.  11. 
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amount  to  be  taken,  it  cannot  compel  the  company  to  carry  either 
freight  or  passengers  free.^  If  a  railway  company  is  authorized  to 
fix  "  reasonable  "  rates  for  the  carriage  of  freight  and  passengers,  it  is 
for  the  court  and  jury  to  say  whether  the  rates  fixed  by  it  are  rea- 
sonable or  not ;  ^  and  the  legislature  may,  in  such  a  case,  fix  a  max- 
imum rate  of  charge  for  transportation  over  the  road.^  If  the  char- 
ter or  general  law  fixes  the  maximum  rates  of  charge  for  a  definite 
number  of  miles,  and  the  company  is  left  to  fix  reasonable  rates  for 
less  distances,  it  is  held  that  the  company  has  no  authority  to  fix 
rates  for  such  shorter  distance  which  exceed  the  Aaximum  allowed 
for  the  longer  distance.*  The  legislature  may,  in  the  absence  of  any 
limitation  upon  its  authority  in  that  respect  contained  in  the  char- 
ter, compel  these  companies  to  carry  freights  and  passengers  at  unir 
form  rates,  and  without  discrimination  as  to  trains ;  but  in  the 
absence  of  any  statute  to  that  effect,  they  are  at  liberty  to  discrimi- 
nate in  rates  both  as  to  trains  and  the  distance  to  be  travelled,^  and 
between  passengers  purchasing  tickets  and  those  paying  iipon  the 
cars ;  but  they  cannot  discriminate  as  to  persons.®  Contracts  may  be 
made  with  shippers,  in  the  absence  of  any  statute  prohibiting,  to  re- 
fund by  way  of  rebate  or  drawbacks  a  certain  portion  of  the  regular 
tarifi'  rate ;  but  the  agreement  is  not  valid  if  it  is  also  accompanied 
by  the  further  agreement  that  such  rebatesp  shall  not  be  allowed  to 
others.'  But  it  is  within  the  power  of  the  legislature  to  prevent 
the  allowance  of  rebates  and  drawbacks;  and  such  legislative  in- 
terferenge  is  not  of  doubtful  utility,  as  under  this  pretence  very 
unjust  discriminations  are  often  made.  Where  the  directors  of  the 
company  are  permitted  by  law  to  fix  the  rates  of  charge,  it  is  not 
essential  that  they  should  do  so  by  a  resolution  of  the  board.  It  is 
sufficient  if  certain  established  rates  are  adopted  by  the  company  ; 
and  the  company  is  bound  by  such  rates,  whether  established  by  the 
directors  or  other  officers  or  agents  of  the  company.^ 

Where  the  charter  granted  by  the  State  to  a  railway  company 

1  Penn.  B.  Co.  «.  Sly,  65  Penn.  St.  205  ;         5  Penn.  E.  Co.  v.  Sly,  65  Penn.  St.  205; 
Boyle  V.  Philadelphia,  &c.  R.  Co.,  54  Penn.     State  v.  Overton,  24  N.  J.  L.  435. 

St.  310.  *  Indianapolis,  &o.  R.  Co.  .u.  Binard, 

2  Campbell  v.  Marietta,  &c.  K.  Co.,  23    46  Ind.  293. 

Ohio  St.  168;  Smith  v.  Pittsburgh,  &c.  '  Stewart  w.  Lehigh  Valley  E.  Co.,  38 

E.  Co.,  23  Ohio  St.  10.  N.  J.  L.  505. 

'  Peik  V.  Chicago,  &o.  R.  Co.,  94  U.  S.         '  Jeffersonville,  &c.  E.   Co.  ».  Rogers, 

164.  28  Ind.  1  ;  Hilliard  v.  Goold,  34  K.  H. 

*  Sm'ith  V.  Pittsburgh,  &o.  E.  Co.,  23  230  ;  Manchester,  &c.  E.  Co.  v.  Fisk,  33 

Ohio  St.  10.  H.  H.  297. 
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authorized  the  company  to  "  fix,  regulate,  and  reeeiVB  toUa  and 
charges  for  transportation  of  persons  and  property,"  there  is  an 
implied  condition  annexed  to  the  grant  that  the  tolls  and  charges 
fixed  shall  be  reasonable.  Such  a  grant  does  fiot  deprive  the  kgisl- 
lature  of  power  to  secure^  through  its  established  commissions, 
conformity  by  the  company  to  a  standard  of  reasonableness  ih 
its  rates.^ 

1  Stone  V.  Natchez,  &c.  R.  Co.,  62  307;  23  Am.  &  Eng.  R.  Cm.  577.  See  8 
Miss.  646  ;  21  Am.  &  Eng.  B.  Cas.  17  ;  Am.  &  Eng.  Ency.  Law,  pp.  914-91?  4ud 
Stone  V.  Farmers'  L.  &  T,  Co.,  116  tj.  S.    notes. 
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Sec.  497.  can  be  claimed  only  by  the  (S-overnment.  —  Unless  the 
statute  expressly  provides  for  the  forfeiture  of  a  charter  at  the  suit 
of  an  individual,  only  the  government  can  assert  the  right  to  have  it 
-forfeited ;  and  the  mere  circumstance  that  the  corporation  has  done 
a^ijts  which  are  a  good  ground  for  a  forfeititre  cannot  be  shown  by 
individuals  in  collateral  ptoceediugs,-'  bfeckuse  the  Stale  ihay  waive 
the  forfeiture  or  enforce  it,  as  it  pleases  ;  ^  and  until  a  forfeiture  has 
bfeert  declared,  it  is  not  deprived  of  any  of  its  corporate  powders  or 
functions,^  arid  may  enforce  by  action  any  claim  in  its  favor,*  in- 
cluding Subsbriptidus  to-its  stock ;  ^  nor  does  the  fact  that  a  cause  of 
forfeiture  ejdsts  work  a  foTfeithre  or  operate  ds  a  defence  to  stn 
action  against  it ;  ®  tod  this  h  as  been  held  to  be  so,  although  there  is 
a  provision  in  the  charter  or  general  law  providing ,  that  if  the  coi*- 
poration  shall  do,  or  omit  to  do,  a  certain  act,  its  charter  shall,  after 
a  certain  number  of  daysj  be  ipsv  facto  forfeited^  and  the  period  so 
lilriited  has  elapsed.'^    A  forfeiture  can  only  be  declared  by  a  direct 


'  Taggai-t  v.  Western  Md.  R.  Co.,  24 
Md.  563  ;  Hamilton  v.  Annapolis,  &c.  B. 
Co.,  1  Md-.  Gh.  107  ;  Mississippi,  &e.  R. 
Co.  0.  Cross;  20  Ark.  443  ;  Hammett  «. 
Little  Rock,  &c.  E.  Co.,  20  Ark.  204. 

2  Ftost  ».  Frostburgh  Cbal  Go.,  24 
How.  (0;  S.)  278. 

'  Penobscot  Boom  Co.  v.  Lamson,  16 
TVTe.  224. 

*  Hughes  V.  Bank  of  Somerset,  5  Litl 
(Ky.)  45 ;  Mechanics  Building  Assoot  ^. 
Stevens,  5  Duer  (N.  Yi),  676; 

s  Buffalo,  &o.  R.  Co.  v.  Gary,  26  N. 
Y.  75;  Conni  &  Pass.  Eiver  K.  Co.  v. 


Bailey,  24  Vt.  465  ;  Wateiford, .  &c. 
Go.  I*.  Dalbiac,  6  Exchq.  443. 

6  Cora.  V.  Wftrcester  T.  Co.,  3  Pick. 
<MaBS.)  227. 

'  Atchafalaya  Bank  ».  DawsbHj  13  La. 
497 ;  People  v.  Ulster,  &e;  R.  Co.,  128 
N.  Yi  240 ;  Day  v.  Ogdensburgh  R.  Co., 
107  N.  Y.  129.  But  see  Brd6klyn  Transit 
Co.  V.  BroaklJ'n,  78  TS.  Y.  524,  -where  A 
was  held  that,  where  the  langnage  used 
shows  the  legislative  intent  was  to  make 
the  oontiniied  existence  of  the  corporittioh 
depeJident  upon  its  compliance  with  some 
requirement  of  the  charter,  in  case  of  non- 
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judicial  proceeding,  aud  the  question  whether  the  company  has  done 
or  omitted  acts  which  amount  to  a  forfeiture  cannot  be  inquired  into 
collaterally.^ 

Sec.  498.  Proceedings  to  forfeit  Charter.  —  Unless  the  statute 
provides  a  special  remedy  for  the  forfeiture  of  a  charter,  there  are 
two  modes  of  judicial  proceedings,  to  secure  that  result.  One  is  by 
scire  facias,  which  is  a  proper  remedy  when  there  is  a  legally  exist- 
ing body  capable  of  acting,  but  which  has  abused  its  powers.  The 
other  is  by  quo  warranto,  or  proceedings  by  information  in  the  nature 
of  quo  warranto,  which  is  the  peculiar  remedy  when  there  is  a  cor- 
porate body  de  facto  only,  which  has  taken  upon  itself  the  capacity 
to  act,  when  through  some  defect  in  its  organization  or  otherwise  it 
cannot  legally  exercise  corporate  powers;  and  this  is  a  proper 
remedy,  whether  the  corporation  is  de  jure  or  de  facto.  In  either 
case  the  proceedings  must  be  commenced  at  the  instance  of  the 
State ;  and  an  individual  cannot  institute  such  proceedings  in  his 
own  name^  unless  authorized  to  do  so  by  statute;'  and  the  question 


compliance  the  powers,  rights,  and  fran- 
chises granted  are  forfeited ;  it  is  not 
simply  a  cause  of  forfeiture  to  be  enforced 
in  an  action  by  the  State.  See  also  in  re 
Brooklyn,  &c.  R.  Co.,  72  N.  Y.  245; 
Houston  V.  Housion,  &c.  K.  Co.,  84  Tex. 
681,  to  the  same  effect. 

1  Selma,  &c.  B.  Co.  v.  Tipton,  5  Ala. 
787  ;  i)uke  v.  Cahawba  Nav.  Co.,  16  Ala. 
372  ;  Loring  Valley  Water  Works  v.  San 
Tj-ancisco,  22  Cal.  434 ;  Union  Branch 
E.  Co.  I).  East  Tenn.,  &c.  E.  Co.,  14  Ga. 
327 ;  Thompson  v.  N.  Y.  &  Harlem  R. 
Co.,  3  Sandf.  Ch.  (N.  Y.)  625  ;  Brook- 
ville,  &o.  Turnpike  Co.  v.  McCarty,  8  Ind. 
392 ;  Bank  of  Galliopolis  v.  Trimble,  6  B. 
Mon.  (K.y.)  599  ;  Atchafalaya  Bank  v. 
Dawson,  13  La.  497 ;  Day  v.  Stetson,  8 
Me.  372 ;  Chesapeake,  &e.  Canal  Co.  ■». 
Railroad  Co.,  4  G.  &  J.  (Md.)  1 ;  Regents 
of  University  v.  Williams,  9  id.  365  ;  Plan- 
ters' Bank  v.  Bank  of  Alexandria,  10  id. 
346 ;  Hamilton  v.  Annapolis,  &c.  R.  Co., 
1  Md.  Ch.  107  ;  Com.  i;.  Union  Ins.  Co., 
5  Mass.  230;  Boston  Glass  Mfg.  Co.  i>. 
Langdon,  24  Pick.  (Mass.)  49  ;  Bayless  v. 
Ome,  Freem.  Ch.  (Miss.)  173  ;  Grand 
Gulf  Bank  v.  Archer,  17  Miss.  151  ; 
Bohannon  v.  Binns,  31  Miss.  355  ;  Bank 
of  Missouri  v.  Merchants'  Bank,  10  Mo. 
123  ;  Bank  of  Missouri  ».   Snelling,  35 


Mo.  190;  State  v.  Carr,  5  N.  H.  367; 
Pierce  v.  Somersworth,  10  N.  H.  369; 
State  V.  Fourth  Turnpike  Co.,  15  N.  H. 
162 ;  Sewalls  Falls  Bridge  v.  Fisk,  23  N.  H. 
171  ;  N.  J.  Southern  R.  Co. ».  Long  Branch 
Com'rs,  39  N.  J.  L.  35  ;  Buffalo,  &c.  E. 
Co.  V.  Cary,  26  N.  Y.  75  ;  Matter  of  N.  Y. 
Elevated  R.  Co.,  70  N".  Y.  337  ;  Trustees 
V.  mils,  6  Cow.  (N.  Y.)  23  ;  Webb  »• 
Moler,  8  Ohio,  548;  Receivers  o.  Reriick, 
15  Oliio,  322;  Johnson  v.  Bently,  16  id. 
97 ;  Kishacocjuillas,  &c.  T.  Co.  v.  McCon- 
aby,  16  S.  &  R.  (Penn.)  140;  Irvine  v. 
Lumbermen's  Bank,  2  W.  &  S.  (Penn.) 
190 ;  State  v.  Southern  Pac.  R.  Co.,  24 
Tex.  80;  Conn.  &  Pass.  R.  Co.  o.  Bailey, 
24  Vt.  465  ;  Banks  o.  Poitiaux,  3  Rand. 
(Va.)  136  ;  Crump  v.  U.  S.  Mining  Co., 
7  Gratt.  (Va.)  352. 

■■'  Com.  V.  United  States  Bank,  2  Ashm. 
(Penn.)  249;  National  Dock  Co.  v.  Cen- 
tral  R.  Co.,  32  N.  .T.  Eq.  755  ;  People  ». 
Rensselaer,  &c.  R.  Co.,  15  Wend.  (N.  Y.) 
113  ;  Kruffett  v.  Gt.  Western  E.  Co.,  25 
111.  353;  Chesapeake,  &e.  Canal  Co.  «. 
Baltimore,  &c.  K.  Co.,  4  G.  &  J.  (Md.)  1, 
121,;  Stats  V.  Boston,  &c.  R.  Co.,  25  Vt. 
433  ;  People  ».  Northern  R.  Co.,  42  N.  Y. 
217  ;  People  ».  Jackson,  &c.  R.  Co.,  9 
Mich.  285. 

'  Com.  V.   Alleghany  Bridge  Co.,  20 
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of  forfeiture  is  purely  one  for  a  court  of  law,^  and  in  the  absence  of 
a  statute  specially  conferring  such  powers,  a  court  of  equity  cannot 
declare  a  forfeiture.^  The  question  whether  leave  to  file  an  infor- 
mation for  the  forfeiture  of  a  charter  shall  he  granted  or  not  is  one 
which  is  addressed  to  the  discretion  of  the,  court,^  upon  motion 
of  the  attorney -general  or  other  legal  oflScer  of  the  government.*; 
When  the  proceeding  is  brought  to  oust  parties  claiming  to  be  a 
corporation,  it  should  be  brought  against  the  individuals ;  as,  if  it  is 
brought  against  the  corporation,  the  information  admits  its  existence 
as  such.^ 

Sec.  499.  Grounds  of  Forfeiture.  —  The  charter  of  a  Corporation 
may  be  forfeited  either  for  a  misuser,  or  a  nonuser  of  its  fran- 
chises ;  and  in  determining  the  question,  the  same  principles  of  for- 
feiture on  failure  to  perform  conditions  which  are  applied  to  grants 
to  individuals  are  to  be  applied  to  grants  of  corporate  powers.®  The 
ingredient  of  a  bad  or  corrupt  motive  is  not  necessary,  but  it  is  suffi- 
cient to  uphold  a  forfeiture,  if  the  performance  of  a  condition  Is  neg- 
lected or  designedly  omitted.'^  But  it  is  not  every  failure  to  perform  ■ 
the  duties  imposed  upon  a  corporation  that  will  worl?  a  forfeiture  of  ^ 
its  franchises.^  There  must  be  some  plain  abuse  of  power  by  which 
the  corporation  fails  to  fulfil  the  design  and  purpose  of  its  organiza- 
tion, and  the  acts  of  misuser  or  nonuser  must  relate  to  matters  which 
are  of  the  essence  of  the  contract  between  the  State  and  the  corpo- 
ration, and  they  must  be  wUful  and  repeated.^  There  rnust  be  some- 
thing more  than  accidental  negligence,  or  excess  of  power,  or  mere 
mistake  in  the  mode  of  exercising  it,    A  single  act  of  wilful  non- 

Penn.  St.  185  ;  Baker  v.  Backus,  32  111.         ^  Attorney-General  v.  Petersburgh,  &e, 

79  ;  Gaylord  v.  Fort  Wayne,  &o.  R.  R.  E.  E.  Co.,  6  Ired.  (N.  C.)  456  ;  State  v. 

Co.,  4  Bis9.  (tr.  S.  C.  C.)  286  ;  Oilman  v.  Boyalton,  &c.  T.'  Co.,  11  Vt.  431  ;  Lom- 

Greenpolnt  Sugar  Co.,  4  Lans.  (N.  Y.)  tard  v.  Steams,   4   Cush.    (Maiss. )    60 ; 

482.  People  v.  Kingston,  &e.  T.  Co.,  23  Wend. 

1  President,  &c.  v.  Trenton  Bridge  Co.,  (N.  T.)  193. 
13  N.  J.  Eq.  46,  '  People   v.    Kingston,  .  &e.    T.   Co., 

'  State  V.  Merctanta'  Ina.,  &e.  Co.,  8  omte. 
Humph.   (Tenn.)  235  ;  Attorney-General.        «  State  v.  Pawtuxet  T.  Co.,  8  E.   I. 

II.  Stevens,  1  N.  J.  Eq.  369.  182  ;  Harris  v.   Miss.  Valley,   &c.  R.  R. 

»  Cole  «.  Dyer,  29  Ga.  434  ;  Fall  River  Co.,  51  Mi.s3.  602. 
Iron  Works  B.  Old  Colony,  Sic.  E.  E.  Co.,         »  Harris  u.   Miss.   Valley  E.  R.  Co., 

5  Allen  (Mass.),  221.  cmie.    In  this  case  the  failure  of  a  rail- 

*  State  V.  Southern  Pacific  R.  R.  Co.,  road  company  to  file  a  survey  and  map  of 

24  Tex.  80.  its  route   in    the    Secretary    of   State's 

^  Mud  Creek  Draining  Co.  v.  State,  43  office  within  the   period    named  in  the 

Ind.  236  ;  People  v.  Rensselaer,  &c.  E.  E.  charter,  was  not  a  sufficient  ground  of 

Co.,  16  Wend.  (N.  Y.)  113.  forfeiture. 
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feasance  may  be  a  ground  of  forfeiture  ;  but  an  Isolated  instance  of 
nonfeasance,  not  wilfully  committed  or  productive  of  mischievous 
consequences,  is  not  sufficient.     But  where  an  incorporated  turn- 
pike company  sold  a  portion  of  its  road  to  a  municipal  corporation, 
and  thereafter  neglected  to  repair  that  portion  of  it,  it  was  held'  to 
amount  to  such  a  wilful  act  of  nonuser  as  warranted  a  judicial 
decree  forfeiting  its  charter.^     In  a  New  York  case,  in  an  action  by 
the  people  against  a  corporation  for  its  dissolution,  the  complaint  air 
leged  that  the  corpotation  was  insolvent  thirteen  years  before  j  that 
it  then^  surrendered  its  property  to  its  creditors ;  that  it  had  ever 
since  remained  insolvent  and  neglected  to  pay  its  notes  and  other 
evidences  of  debt,  and  entirely  suspended  its  ordinary  and  lawful, 
business  ;  and  that  another  corporation  with  the  same  general  object 
had  organized  under  the  authority  of  the  State,  and  was  in  actual 
operation  in  its  place.     The  answer  did  not  deny  these  facts,  but'atr 
tempted  t  Jlxcuse  the  alleged  forfeiture.     It  was  held  that  the  fact§ 
of  insolvency  and  suspension  oi  business  being  admitted  in  the  an- 
swer, the  law  admitted  no  excuse  for  the  forfeiture,  nor  was  any 
explanation  available;  and  there  being  no  issue  in  the  case  to  be  de- 
termined by  evidence,  and  no  trial  being  necessary  beyond  an  appli- 
cation of  the  law  to  the  facts,  the  plaintiffs  might  apply  to  the  court 
for  judgment  on  the  pleadings  ;  and  that  the  case  was  a  proper  one 
for  a  judgment  of  forfeiture,  dissolving  the  corporation  and  re- 
straining defendants  who  were  charged  with  usurping  and  attempt- 
ing to  exercise  its  franchise,  from  further  exercising  the  same,  and 
imposing  a  fine  for  its  previous  unlawful  use.^     So  where  a  corpora- 
'  tion  in  violation  of  the  statute  keeps  its  principal  office  out  of  the 
State,  such  violation  of  the  law-  affords  a  good  ground  for  the  forfeit- 
ure of  its  charter.     Thus,  in  a  Wisconsin  case,^  the  statutes  of  Wis- 
consin Mating  to  levy  of  attachment  or  execution  upon  shares  of 
stockholders  in  corporations,  .to  proceedings  by  or  against  corpora- 
tions, and  to  the  exercise  of  the  visitorial  powers  of  the  State  over 
them,  as  well  ,as  the  act  regulating  the  duties  of  the  railway  com- 
missioner, and  the  general  act  concerning  railway  corporations, 
under  which  the  defendant  was  organized,  and  other  statutes,  re- 
quire, at  least  by  necessary  implication,  that  the  principal  place  of 
business,  the  records,  and  the  residence  of  the  principal  officers  of 

1  state  V.  Pawtuxet  T.  Co.,  8  R.  1. 182.         »  State  ».  MUwaukee,  &c.  E.  R.  Co., 
=  People  V.   Northern  R.  R.  Co.,   63    45  Wis.  679. 
Barb.  (N.  Y.)  98. 
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private  corporations  created  by  the  State  shall  be  ■within  the  State, 
afld  the  .charter  of  such  a  corporation  may  he  3,djuclged  forfeited 
for  continued  neglect  of  such  duty. 

Independently  of  statutes,  it  is  the  duty  of  a  private  corporation 
tA  keep  its  principal  place  of  business,  its  records,  and  the  residence 
of  its  officers  so  located  as  to  render  it  accessible  to  the  process  and 
to  the  exercise  of  the  yisitorial  power  pf  the  State  by  which  it  is 
qre^ted ;  ^nd  a  forfeiture  may  be  adjudged  for  yiolation  of  this  Qom- 
mon-law  obligation.^  It  may  be  said  that  the  persistent  non-per- 
formance of  the  conditions  of  ev  charter  or  pf  the  duties  imposed  by 
statutes  applicable  thereto,  is  per  se  a  ground  of  forfeiture.^  So 
the  constant  and  wilful  violation  of  fundamental  conditions  of  thejt 
charter  entitles  the  State  to  densaiid  its  forfeiture.  A  corporation, 
by  the  very  terms  atjd  nature  of  its  political  existence,  is  subject  to 
dissolution  by  forfeiture  of  its  franchises  for  wilful  misuser  oif 
iionuser.  It  is  the  tacit  condition  of  a  grant  of  incorporation  that 
the  grantees  shall  act  up  to  the  end  or  design  for  which  they  were 
incorporated.  It  is  a  general  principle  that  where  tli&re  has  been  a 
riiiswer,  or  ft,  nonuser,  in  regard  to  matters  which  are  of  the  essence  af. 
the  pontract  betweeri  the  corporation  and  the  State,  arid  the  acts  or 
omissions  complained  of  have  he^n  repeated  and  wilful,  they  constitute 
a  Just  ground  of  forfeiture?  So  the  wilful  acts  and  neglects  of  its 
ofiBcers  are  regarded  as  the  defaults  of  the  corporation,  and  render  it 
liable  to  a  dissqlution.*  But  an  q^cer  of  a  corporation  cannot  cause 
a  forfeiture  of  the  charter  by  a  dirept  and  palpable  violation  of  the 
authority  or  instructions  given  hipa  by  the  directors.     If  they  give 

'  An  information  showing  that  the  prin-  vided  that  at  the  expiration  of  four  years 

cipal  office  of  the  company  i^  in  New  York;  from  the  grant  of  the  charter  such  charter 

that  its  books  and  records  have  always  should  be  forfeited  unless  the  company 

been  Icept  in  that  city ;  that  none  of  its  organized  and  commenced  business  within 

principal  officers  reside  in  Wisconsin  ;  and  that  time.     Held  that  the  limitation  did 

tjiat,  by  reason  of  these  facts,  it  ha?  beeii  not  run  wher^  the  legislature,  within  that 

impossible  to  enforce  an  attachment  against  time  amended  the  charter,  such  an  amend- 

th'e   shares    of   stockholders    in    actions  ment  constituted  a  waiver  by  the  legisla- 

brought  in  courts  of  Wisconsin  in  accord-  ture  of  the  right  to  claim  a  forfeiture, 

ancewith  the  State  laws,  —  was  held  on  Farns^corth  v.  Lime  Rock  R.  Co.,  83  Me. 

demurrer  to  show  sufficient  ground  for  a  440 ;  22  Atl.  Rep.  873.     See  also  I'eople 

forfeiture  of  the  company's  charter.    State  v.  Atlantic  Ave.  E.  Co.,  57  Hun  (N.  Y.), 

V.  Milwaukee,  &o.  ,B^.  Co.,  45  Wis.   479.  378.    As  to  the  legislative  power  to  remit 

See  Darnell  i).  State,  48  Ark.  821.  a  forfeiture,   see  People  v.  Los  Angeles 

"  People  ».  Kipgston,  &c.  T.  Co.,  23  El.  R.  Co.,  91  C»l.  338  ;  27  Pac.  Rep.  673. 

Wend.  (N.  Y.)  193.  *  Bank  Com'rair.  Bank  of  Buffalo,  6 

.  '  Com.  ».  Commercial  Bank,  28  Penn.  Paige  (N.Y.),  497;  Life  &  P.  Ins.  Co. 

St,  383 ;  State  v.  New  Orleans  Gas-Light,  v.  Mechanic  P.  Ins.  Co.,   7  Wend.  (N. 

to.  Co.,  2  Rob.  (La.)  529.    A  statute  pro-  Y.)  31. 
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him  no  instructions  against  doing  the  illegal  act,  and  he  commits  it 
in  the  course  of  his  ordinary  duties,  it  is  their  act  doubtless ;  but  if 
his.  act  is  in  direct  violation  of  express  instructions  from  them,  as 
well  as  of  the  charter,  the  corporation  is  not  bound  by  his  act,  and 
the  charter  is  not  forfeited  thereby.  Neither  does  a  departure  from 
the  directions  given  in  the  charter  to  the  agents  of  the  State,  in  the 
proceedings  to  organize  the  corporation,  nor  the  neglect  of  the  direc- 
tors to  sell  the  stock  of  a  subscriber  who  has  not  paid  the  calls,  as 
they  are  direpted  to  do  by  the  charter,  afford  a  ground  of  forfeiture.^ 
The  mere  omission  of  a  corporation  to-  exercise  its  powers  does  not, 
of  itself,  unconnected  with  other  acts,  in  all  cases  work  a  forfeiture 
of  Its  charter.^ 

But  the  charters  of  business  corporations  imply  and  require  that 
they  shall  perform  the  business  for  which  they  were  instituted ;  and 
a  substantial  suspension  of  business  after  its  commencement,  like 
an  entire  omission  to  commence  business,  is  a  violation  of  the  char- 
ter, and  gives  the  court  power  to  appoint  a  receiver,  and  grant  an 
injunction.^  A  railway  company  which  has  completed  its  road  be- 
tween the  termini  named  in  the  charter,  or  articles  of  association, 
forfeits  its  franchises  by  abandoning  or  ceasing  to  operate  a  part  of 
its  road.*  But  a  railroad  company  which  has  built  a  branch  road 
under  authority  from  the  legislature,  maintains  it  in  good  condition 
for  use,  uses  it  regularly  and  sufficiently  for  the  transportation  of 
freight,  and  is  ready  at  all  times  to  transport  passengers  and  draw 
passenger-cars  over  it  whenever  any  shall  be  offered  to  be  trans- 
ported or  drawn,  for  a  reasonable  toll  or  compensation,  does  not  for- 
feit its  franchise  by  discontinuing,  after  public  notice,  the  running 
of  regular  passenger  trains  over  the  branch  railroad,  when  there  is 
not  sufficient  passenger  business  at  any  rate  of  toll  or  fare  to  pay 
the  expense- of  running  them,  by  reason  of  the  establishment,  under 
authority  of  the  legislature,  of  a  competing  line  for  the  transporta- 
tion of  passengers  over  a  horse-railroad.^  A  reasonable  and  suletan- 
tial  performance  of  the  conditions  is  all  that  is  necessary  to  defeat  a 
claim  to  a  forfeiture.* 

'  State  II.  Commercial  Bank  of  Man-  (N.  Y.),  294  ;  Matter  of  Jackson  Marine 

cheater,  U  Miss.  218,  237.  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  559. 

»  Attorney-General  ».  Bank  of  Niagara,         *  People  v.  Albany,  &c.  R.  R.  Co.,  24 

Hopk.  (N.  Y.)  354;  Regents  of  Univer-  TS.  Y.  261. 

sity  of  Maryland  v.  Williams,  9  G.  &  J.         «  Com.  .  v.   Pitchbnrg  R.  R.  Co.,   12 

(Md.)865.  Gray  (Mass.),  180. 

'  Ward   K.    Sea    Ins.    Co.,    7    Paige         »  Thompson    o.     People,    28   Wend. 
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"When  a  cause  of  forfeiture  has  been  established,  the  court  cannot 
refuse  to  give  a  judgment  of  forfeiture  simply  because  the  forfeiture 
would  injuriously  affect  public  interests'.^  When  a  cause  of  forfeit- 
ure has  once  arisen,  whether  from  nonfeasance,  or  otherwise,  it  can- 
not be  legally  atoned  for  by  subsequent  good  behavior.  Thus, 
putting  a  turnpike  into  good  repair  prior  to  the  filing  of  an  informa- 
tion to  declare  a  forfeiture  for  want  of  repair,  is  no  bar  to  the  writ. 
Where  a  nonfeasance,  as  bad  repair  of  a  road,  is  made  a  cause  of  for- 
feiture by  statute,  if  the  default  was  occasioned  by  any  irresistible 
cause,  it  lies,  with  the  defendants  to  show  that  fact.^  The  grounds 
of  forfeiture  of  a  charter  may  be  waived  by  the  legislature.^  Corpo- 
rations are  mere  creatures  of  the  law,  and  cannot  violate  the  condi- 
tions upon  which  they  are  incorporaited.  But  the  law  does  not 
design  that,  for  every  imaginable'breach,  the  charter  of  a  corporation 
must  be  revoked.  And  it  rests  with  the  sovereign  power,  as  a  re- 
served right,  to  determine  not  only  when  proceedings  of  forfeiture 
shall  be  instituted,  but  also  when  violations  of  a  charter  are  to  be 
overlooked.*  An  act  of  the  legislature  passed  with  notice  of  the 
grounds  of  forfeiture,  which  recognizes  the  corporation  as  still  exist- 
ing notwithstanding  them,  operates  as  a  waiver  of  the  forfeiture.^ 

Sec.  500.  Effect  of  Forfeiture  on  the  Powers  and  Franchises.  — 
After  the  charter  of  a  corporation  is  declared  forfeited,  it  can  do  no 
act  by  which  rights  can  be  acquired,  nor  can  it  maintain  a  suit  to 
enforce  those  acquired  during  the  continuance  of  the  charter,  unless 
its  power  and  capacity  for  that)  purpose  is  continued  by  statute 
after  its  existence  as  a  corporation  is  ended.*  Although  a  corpora- 
tion is  dissolved  by  a  legal  seizure  or  forfeiture  of  its  franchises, 
those  franchises  are  not  thereby  destroyed ;  they  exist  in  the  cus- 

(N.  Y. )  537 ;  People  v.  'KiTigston,  &c.  T. .  ick  Female    Seminary    v.   State,   9  GiU 
Co.,   23   Wend.   (N.  Y.)   193.     And  see    (Md.),  379.      , 

Commonvealth  v.  Alleghany  Bridge  Co.,         °  Kishaooquillas,,  &o.   Tnrnp.     Co.  v. 
20  Penn.  St.  185.  .  McConahy,    16   S.    &  B.    (Penn.)   140  ; 

1  State  V.  Penn.,  &c.  Canal  Co.,  23  McConahy  v.  Tump.  Co.,  1  Penn.  426  ; 
Ohio  St.  121.  People  v.  Manhattan  Co.,  9  Wend.  (N.  Y.) 

2  People  V.  Hillsdale  &  Chatham  Turn-  SSI  ;  State  u.  Bank  of  Charleston,  2 
pike  Co.,  23  Wend.  (N.  Y.)  254';  Com.  v.  McMull.  (S.  C.)439  ;  State  v.  Mississippi, 
Turnpike  Co.,  5  Cush.  (Mass. )  509.  &o.   R.  R.   Co.,   20  Ark.   495  ;  People' w. 

'  Com.  V.  Union  F.  &  M.  Ina.  Co.,  5  Fishkill,  &o.  Plank  Eoad  Co.,  27  Barb. 

Mass.  230  ;  Atchafelaya  Bank  v.  Dawson,  (N.  Y. )  445  ;  Lumpkin  v.  Jones,  1  Kelly 

13  La.  497  ;  Chesapeake,  &c.   Canal  Co.  (Ga.),  27  ;  Com.  v.  Union  Fire,  &'c.  Ins. 

V.  Ohio  Railroad  Co.,  4  G.  &  J.  (Md.)  1, '  Co.,  5  Mass.  230.  ' 

■  127  ;  State  v.  New   Orleans  Gas-light  &         *  Saltmarsh  v.  Planters  &  Merchants' 

Banking  Co  ,  2  Rob.  (La. )  529.  Bank  of  Mobile,  17  Ala.  761. 
*  Board  of  Commissioners  for  Freder- 
VOL.  III.  —  38 
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tody  of  the  State,  and  may  be  afterwards  granted  to  the  same  or  to 
other  individuals.' 

Sec.  501.  Restrictions  lipon  Power  of  Legislature  to  forfeit 
Franchises.  —  Where  the  charter  of  a  corporation,  which  the  legis- 
lature has  not  reserved  power  to  repeal,  makes  certain  defaults  only 
qualified  cause  of  forfeiture,  giving  the  corporation  an  opportunity 
to  relieve  itself  from  the  forfeiture,  a  subsequent  act,  imposing  an 
absolute  forfeiture  in  case  of  such  defaults,  is  void  as  to  such  corpo- 
ration, because  it  would  impair  the  obligation  of  the  contract  con- 
tained in  the  charter.  The  remedy  is  here  a  part  of  th'e  contract.^ 
Where  the  legislature  is  restricted  by  the  constitution  from  the  ex- 
ercise of  judicial  power,  it  is  not  competent,  without  the  consent  of 
a  corporation,  to  declare  their  franchise  forfeited  and  the  corporation 
abolished,  and  their  property  transferred  to  another  corporation, 
•without  due  process  of  law.^  Under  a  general  statute,  reserving  to 
the  legislature  the  right  to  amend  or  repeal  all  charters  thereafter  to 
be  granted,  with  a  proviso  that  they  will  not  repeal  a  certain  class 
of  charters  unless  for  some  violation  or  other  default,  the  legislative 
inquiry  to  ascertain  if  there  has  been  a  violation  or  other  default  is 
not  "  a  judicial  act "  within  the  meaning  of  the  clause  of  a  bill  of 
rights  which  forbids  the  legislature  from  exercising  judicial  acts.* 
But  a  declaration  of  the  forfeiture  of  a  charter,  in  pursuance  of  a 
law  accepted  by  the  corporation,  does  not  violate  the  constitution  by 
impairing  the  obligation  of  contracts.  The  effect  of  a  repeal  and  of 
a  forfeiture  is  the  same,  so  far  as  the  rights  of  creditors  are  con- 
cerned. And  a  charter  may  be  made  liable  to  repeal  by  the  legisla- 
ture, by  an  amendment  accepted  by  the  corporation,  reserving  the 
power,  notwithstanding  ,the  charter  was  before  irrepealable.  Per- 
sons must  be  regarded  as  having  contracted  with  a  corporation  upon 
the  hypothesis  of  the  existence  and  possilDle  exercise  of  the  power  to 
consent  to  the  forfeiture  of  the  charter  upon  certain  defaults.;  but 
such  consent,  it  seems,  can  only  be  given  by  all  the  stockholders.^ 

Sec.  502.   other  Modes  of  terminating  Corporate  Existence.  — The 
existence  of  a  corporation  may  be  terminated  by  a  surrender  of  its 

'  State  Banku  State,  1  Blackf.  (Ind.)  "Wniiams,  9  G.  &  J.  (Md.)  365  ;  Bniffett 

267.  i>.   Great    Western    R.  E.   Co.,   25    lU. 

2  Com.  V.  U.  S.  Bank,  2  Ashm.  <Penn.)  853. 
34?  ;  Aurora  v.  LaUghery  T.  Co.  v.  Holt-  •       *  Crease  v.  Babcock,  23  Pick.  (Mass.) 

house,  7  Ind.  59  ;  Powell  v.  Sammons,  31  334. 
^^^-  '^52.  «  Mobile  &  Ohio  R.  R.  Co.  v.  State,  29 

*  Regents    of    University  of   Md.   ■».  Ala.  N.  s.  573. 
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franchises  to,  and  their  acceptance  by  the  Stat?,^  or  by  repeal  of  the 
charter  where  the  rights  of  repeal  is  reserved.  But  if  a  corporation 
is  iestablished  under  a  general  law,  the  repeal  of  the  law  does  not  af-' 
feet  the  right  of  corporations,  formed  under  it  before  its  repeal.^ 
But  a  special  charter  may  be  repealed  by  a  general  law.^  A  corpo- 
ration is  not  dissolved  by  insolvency,*  the  appointment '  qf  a  re- 
ceiver,* or  by  a  lease  of  the  corporate  property.®  But  when  it  is 
consolidated  with  another  utider  authority  of  law,  or  when  under 
such  authority  it  transfers  its  franchises,  it  is  dissolved ;  ^  though  the 
question  as  to  whethei'  the  old  corporations  become  extinct  or  not, 
is  one  of  legislative-  intent,  to  be  gathered  from  the  acts  authorizing 
the  consolidation.* 

'  Lanman  v.  Lebanon  Valley  R.  Co.,  U.  S.   Electric  Light  Co.    v.   Leiter,   19 

SOPenn.  St.  42.  D.  C.  575. 

2  Bewick  v.   Alpena  Harbor  Co.,   39         ^  Kincaid  t).  Dwinell,  59  N.  Y.  548. 
Mich.   700;    Danworth  v.   Coolbangh,  5         °  Com.  v.  Central,  &c.  E.  Co.,  52  Penn. 

Iowa,  300.  St.  506. 

'  State   V.    Com'rs    of   Taxation,    37         '  Bishop  v.  Brainerd,  28  Conn.  289  ; 

N.  J.  L.  228.  Shields  v.  Ohio,  94  U.  S.  319. 

♦  People    V.    Northern    E.    Co.,    42         «  Central,  &c.  E.  Co.,  90  U.  S.  665  ; 

N.  Y.    217.     Neither  insolvency  nor  a  Atlantic,  &c.  E.  Co.  v.  Georgia,  98  U.S. 

failure  to  elect  trustees  will  effect,  of  it-.  359;  Maine  Central  E.  Co.  v.  Maine,  96 

self,   a   dissolution    of  the    corporation.  U.  S.  499. 
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Note.  — For  cases  entitled  "ex parte,"  "in  re,"  "matter  6f,"-etc.,  109k  under 
name  of  party. 

For  those  entitled  "City  of,"  "Town  of,"  "County  of,"  etc.,  see  principal  name 
of  city,  etc. 

Names  coinmencing  with  "  Mc  "  follow  immediately  after  Mas. 

Names  commencing  with  "  St."  occupy  the  alphabetical  order  as  if  the  "  St."  was 
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V.  Clarendon  Tp.  294,  298,  384 

v.  Drake  178, 180,  181,  182,  186 

V.  East  Ala.  B.  Co.  1910 


Young  ».  Harrison      810, 837, 1024, 1131, 

2060 
V.  Kan.  City,  &c.  E.  Co.  1874 

V.  Kinney  1563, 1828,  1836 

V.  Louisville,  &o.  E.  Co.  1863 

V.  McKenzie  960 

■/.  Montgomery,  &c.  E.  Co.  1978, 1979, 

2040 
V.  New  Haven  1621 

V.  N.  Y.  Central  E.  Co.        1771,  1772 
V.  New  York,  &c.  B.  Co.  1613 

V.  Old  Colony  R.  Co.  1347 

V.  Penn.  R.  Co.  1662, 1668 

V.  R.  Co.  1152 

V.  Rollins  2014,  2018,  2040 

V.  South  Tred.  Iron  Works    248,  249 
V.  Yarmouth  751,  759 

YouDgmau  v.  Elmira,  &c.  B.  Co.    1966, 

1961 


Zabriskie  v.  Cleveland,  &e.  R.  Co.      254, 
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Zimmerman  v.  Hannibal,  &c.  E.  Co.  1520, 

1632 
V.  Union  Canal  Co.  1023 

Zinn  V.  N.  J.  Steamboat  Co.  1908 

Zirkel  v.  Joilet  Opera  House  229 

Zoebisch  v.  Tarbell  1489 

Zouch  V.  Chesapeake,  &c.  R.  Co.       1888 
Zunz  V.  South-Eastem  Ry.  Co.  1807 


INDEX. 


INDEX. 


A. 

ABANDONMENT,  Page 

'  <A  etiterprise,  remedy  of  stockholders  against  catts  ,    ..    -    .    .      t22,  n.  6 

(if  right  of  way,  efEect  of 889-894 

•what  constitutes 889-894 

non-user  not  necessarily  an 890,  892 

$ee  Central  Iowa,  etc.  R.  Co.  v.  Moulton,  etc.  B.  Co 890,  n.  3 

misuser  creates  inference  of    ......    , 891 

Renting,  for  purposes  foreign  tp  that  for  which  t^ken 891-892 

seeBrainardi).  MissisquoiE.  Co.,  48  Vt.  107 892 

change  of  use  does  not  operate  as,  when 892 

sale  of  railway  under  judicial  process  does  not  work    .     .     .    897,  ra.  2,  902 

of  contract  for  construction  of  raikoad 1143 

of  road  Sy  change  of  route '    .    .  117^ 

of  station,,  injuiitction  against 11173-M74 

ABUTTING  OWNERS, 

lights  of,  in  highway 769-787 

ownership  of  fee  imnmterial 77$-773 

'                   .SVe  Riparian  Ri&hts  ;  STRfeETS  and  Highways. 
right  to  damages,  entitled  to  priority  over  claims  of  mortgagee  credi- 
tors   1995 

ACCEPTANCE, 

pf  Siuhscription  to  stock,  effect  of .      54 

notice  of 55 

of  ^^pendment  to  chaiiier.     See  Amendment. 

ACCESS, 

to  premises,  liability  for  cutting  oflE" 726j  ».,  731 

^asemeat,  of,  over  street 769-785 

sij^i^ting  owner  may  repaver  daiitaigB%  iss  inlni^^ieQtj  Of  eaisement 
of  access  over  street  or  highway  ............  769i^786 

'  tutting  off,  by  railway  in  navigable  stream 1021 

to  whai«| ^    .     ,  1021 

ACQUIESCENCE, 

kadis  u2jn»in^es»  effect  of 530^371 

see  Creswel «.  liintsteik,  lOiL  U.  S.  351 S62;  n. 

see  Bissell  v..  Michigan,  etc.  B.  Co.,  23'K.  Y.  2Sa: 560',  n. 

of  atockholder,  is  wairer  of  remedy  agoing  dax.eetc»% 187 
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ACT  OF  GOD,  ,  .  Page 

what  is '. 1877 

no  liability  where  injury  results  from 1431,  n.,  1877 

ACTIONS, 

by  corporation  not  defeated  by  defects  in  organization 25,  n.  5 

nor  by  showing  failure  to  comply  with  conditidns  precedent .     .     .  25,  n.  4 

removal  of,  by  or  against  foreign  corporation  , 36,  n. 

change  in  charter,  defence  to,  on  subscription,  when g$ 

against  promoters  for  false  representation  to  secure  subscription  to 

or  purchase  of  stock 124-136 

to  recover  money  paid  for  stock  because  of  fraud,  lies,  when    .     .     .    124 

upon  assessments,  may  be  in  debt  or  case 149 

for  dividend  can  be  maintained,  when 191 

defences  to,  upon  municipal  bonds  .< 370-372 

parties  to,  for  injuries  to  lands  by  railways 1622 

parties  to,  in  actions  for  wrongful  death 1838-1842 

parties  to  action  for  loss  of  goods  by  carrier 1936 

under  statutes  for  injuries  resulting  in  death  not  local 1822 

See  Remedies. 

ADDITIONAL  BURDEN, 

on  fee,  steam  railway  is 774-775 

street  railway  is  not .'    ............     748, ».,  774,  n. 

conversion  of  common  highway  into  a  railway  imposes  an  .     .     .    838,  n. 
<See  Streets  and  Highways. 

ADJOURNED  MEETINGS, 

of  corporation,  rules  as  to 393 

ADMINISTRATOR, 

of  stockholder,  right  to  vote  on  stock 109 

AFTER-ACQUlRED   PROPERTY, 

mortgage  may  be  made  to  cover 598 

what  is,  within  terms  of  mortgage  covering 1953-1958 

ISee  MoRTCAGES. 

AGENT, 

person  not  authorized,  procuring  subscription,  effect  of ■      59 

fraud  of,  in  obtaining  subscriptions,  avoids,  when       .     .     .     ,     124  n.,  6 
cannot  make  profit  out  of  contracts  with  principal  unless     .    .     .     .    121 

directors  are,  of  corporation 438-447 

powers  and  duties  of  direotcirs  as  such 438-447 

of  corporation,  powers  of 490-525 

intermediate,  of  corporation,  powers  of,  how  measured      500-505,  509,  513 

powers  of,  may  be  extended  by  usage '  502 

how  shown ;    5021505,509 

It  authority  is  in  writing,  may  be  proved  by  parol 538,  n. 

need  not  be  conferred  in  writing .     500 

nor  by  vote  of  the  directors '     '     502 

unauthorized,  acts  of,. may  be  ratified       501 '  513-525 

appointment  of,  may  be  implied .'    ...    502 

oompitny  liable  for  acts  of,  within  scope  of  his  apparent  jwwers     '  503,  504 
implied  powers  may  be  abridged  by  the  charter  or  general  law      .     .    504 
knowledge  of ,  imputable  to  principal,  when       ......       517-525 

notice  to,  notice  to  principal,  when ,     \       517-525 
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AGENT  —  continued.  Page 

promoters ,    .     ^ 531-533 

contract  with  two  or  more,  for  carriage  of  freight,  is  entire       ...    657 

carrier  is-,  of-  consignee  to  receive  goods,  when 1901 

iSe$  Carriers  op  Things;  Contractors;  Directors;  Officers; 
Station  Agents,  etc. 
AGREEMENT, 

to  sub.scribe  for  stock,  effect  of    .... 66 

to  take  and  fill 66-70 

such  agreements  binding 66-68 

verbal,  to  take  shares,  effect  of    .... 70 

with  sjtockbolder,  to  receive  less  than  par  for  stock,  -invalid,  when      .    232 
ALIGHTING  FROM  TRAINS, 

injuries  received  while       1291,  n.,  1292-1306 

carrier's  duty  to  assist  passenger  in 1363 

See  Carriers  OF  Passengers;  Passengers. 
ALLOTMENT.     See  Commissioners. 
ALTERATIONS.     See  Amendments. 
AMALGAMATION.     See  Consolidation. 
AMENDMENTS, 

to  charter  of,  corporation  cannot  be  made,  when     .......        7 

where  State  resferves  the  right  to  amend  or  repeal  ....'.    2066-2071 

acceptance  of,  by  corporation  necessary,  when   .    , 22 

may  be  implied,  when 22 " 

not  obligatory,  when 23 

will  release  subscriber,  when 98,  99,  n.  6 

action  under,  will  be  enjoined  at  suit  of  stockholder,  when       .     .    98-119 

what,  will  not  affect  subscriber's  liability 99,  n.  6,  106 

when,  made  upder  power  reserved  in  the  charter 101,  107 

acceptance  of,  when  consent  of  all  stockholders  is  necessary     .     .     .    101 

how  acceptance  may  be  proved 102 

effect  of  subscriber's  assent' to'  .  .  .  .'.".".  .  .  .  .  '  103-106 
see  North  Carolina  R.  Co.  v.  Leach,  4  Jones  (N.  C.)  140  .  .  103,  n.  2 
instances  of  those,  which  do  not  operate  a  substantial  change  :     .     .     Ill 

increasing  capital  stock Ill 

providing  for  leasing  road      .     .     .     .■ Ill 

authorizing  consolidation Ill 

authorizing  subscription  to  stock  of  other  roads Ill 

new  charter  may  be  substituted  for  the  old    . 112,  n.  2 

see  Spriggs  v.  Western  Union-Tel.  Co.,  46  Md.  67  ....  112,  n.  2 
fundamentally  changing  the  duties,  etc.,  of  the  company,  effect  of  115-118 
tests  for  determining  whether  change  is  fundamental      .....    115 

iipmaterial,  what  are. 115 

<  not  acted  upon 115 

ANIMALS, 

killed  and  left  on  track  near  dwellings 1614 

injured  through  negligent  operation  of  trains 1843-1875 

.    .    .  See  Injuries  to  Live  Stock. 
carrier  not  liable  for  injuries  to,  occasioned  by  proper  vice  of      .1927-1934 
injured  through  negligence  of  carrier      .     .    .    ...     .     .    .     J927-1931 

See  Carriers  of  Live  Stock. 
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AWfUAL  MEETINGS,  ^^^ 

of  earporations,  Iloti(!^  of  . 40S 

how  and  by  whom  must^  1^  called    . ,    .    406 

what  can  be.  done  only  at  audi  n^eetukg^ ,    .    412 

APPEAL, 

from  commissioners,  mnst  be  aocoFdiBg'  to  statute,  or  appellate  court 
has  no  jurisdiction 969,  n.  I 

infufficient 9dd,  n. 

r^yersal  on,  rights  of  land-owner 96§,  n. 

none  lies  from  order  of  court,  when 999,  n.  1 

does  in  some  States 937,  n. 

either  party  may 9fl!js,  „. 

order  may  be  reversed  in  part 967,  jj, 

questionS'Oannot  be  raised  upcm,  unlesa. 997,  n. 

only  remedy  for  mistake  in  damages    ..........  967,  n. 

exceptions  may  be  amefided,  when 967,  n. 

not  dismissed  for  misjoinder  of  parties  to 967, -«. 

interest  allowed  on , ^f7,  n,,  Sfla,  n. 

proceedings  not  reversed  on,  f Of  mere  irregul^ity 968,  n. 

by  company,  damages  may  be  increased  on 968,  ». 

by  owner  alone,  allowed,  although  mortg'agee  ip  party     ....   968,  n. 

ijpon  verdict  of  jury  allowed,  when 968in. 

APPLIANCES, 

degree  of  care  required  in  selectipn  of ^  1^t1247 

company's  duty  to  inspect ,    ,    I    .  1730 

APPRAISAL.    See  Emutemt  Domain. 
ARBITRATION, 

partiesmay  submit  assessment  df  land  damage*  to SS*,  n. 

4J^HITECT, 

is  "  mechanic,"  under  mechanic's  lien  lave 1189-1191 

not  so  in  some  States j^ jgj 

riding  with,  put.of  windows, 12X3^-1277 

ASSAULTS, 

upon  one  passenger  by  another,  company  Ijabl&fer.whM.  .  .  1385,1370 
cameu's  duty  to  protect  passenger  from  asaaultby  steang^ia    .   136iM369 

upon  passengers  by  its  sesiFaBts ja?M329i  1684 

upon  strangers _   m^Sm 

eoj^oration  liable  for  assaulife  .     , 1610 

ASSESSMENTS, 

amendments  to  chatte*,  effect  (rf,  upon  right'  to  eoiotw-  9e-ll»  and  notes 
legislature  cannot  change  time  for  paymen*  of  .     .     .    .     /■'  .     Wi1!,.n.  5 

abandonment  of  its  business,  effect  of,  upon '*  ns 

failure  of  company  to  construct  to  work  as  stated,  when  s'too'lE  was 

subscribed  fOT ns 

efcangfrof  location  of  place  0«bBBiBes8,e«feetQ%'TOo^  !  !  1  !  .'  118 
order  restraining  payment  of us 

iiregidaritie»  in  orgasiB^twn  wilt  no*  defeat  .  .  .  .*  .'  lift '».  3,  122 
iltegai  acts  by  company  not  necessarily  defence  to  ....  '  W»  3 
misuser  or  non-user^feanoldBa. 119  »  3 
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ASSESSMENTS  —  continued.  p^ioj, 

miscellaneous  gi'ounds  of  defence  to  actions  for 119 

de  facto  corporation  may  enforce 122,  «.  4 

suspension  of  work  by  company,  effect  of 122 

failure  to  perform  in  time 122 

mismanagement  by  officers     . ' 122 

ill^al  election  of  officers 122 

violation  of  charter  by  ooi-poration 122 

defeated  by  fraud  in  proouMng  subscriptiea,  when     .     121-136  arnd  notes 

when  not 128-131 

innocent  purchaser  in  open  market  not  liable  for 140,  jt  1 

distinguished  from'  calls .     141 

how  must  be  made 140-147 

may  be  made  only  in  the  manner  prescribed  hf  the  sfafnt»      .      140, 147 
aU  conditions  imposed  by  the  statute  must  be  first  complied  with      .    14tt 

when  valid  or  iBvaM 140>-147 

notice  of  assessments 140^  151-158 

sufficiency  of  such' notices 1524 

%  instalments 148 

when  discretion  to  make,  is  vested  in  director* ,    149' 

corpijration  books  evidence  of  exercise  of  discretion  by 150 

pByment  of,  how  may  be  made 153-I5f 

gayment  need  not  necessarily  be  made  in  money 153 

payment  in  labor,  materials,  lands,  etc l55 

constitutional  provisions  as  to  payment 156 

See  Payment. 

made  after  consolidation  by  consolidated  company 159 

essentials  of 159- 

on  fratidulent  stockholder,  ttiatf  set' up  iavaiKidffrf  of    ......    253 

See  Calls {  Capital  Stock;  Subsckiftions  to  Stock. 

ASSESSMENT  OF  DAMAGES, 

for  land  taken,  embraces  all  consequential  injurfes,,  whien    .     .    .    739,, n. 
see  Dodge  v.  County  Com,missioners,  3  Met.  (MasiT.)  380     .    .    .    739,  ». 

must  be  to  each  owner  severally 988 

to  tenants  in  common,  ^must  be  gross  sum 988 

general  rules  as  to 988 

when  interests  are  joint,  rule 988-990 

who  entitled  to ,      988-989 

ASSESSORS, 

must  find  the  value  of  the  land.   ...............    965^  n. 

at "  lumping ' '  report  of  Utiet  mjiucy  done  vtUli  bft  set  aflldee .    ^    .    .    965>  n. 

ASSETS.    See  VLmmiVERS. 
ASSIGNEE,. 

of  stoek,  iiaible  for  assessments  on,  when .    .    .    219 

ASSIGNMENT  QV  STOCK^ 

doesi  not  relieve  subscriber  from  assessments  before' tratntfer     ..    .    .    136 

effect  of  tramsfer  OB  eorporationi  book* 136,137 

and  transfer,  effect  of,  as  to  liability  oi  snbsra^iber  .    ...    *      136-140 

effeeftof,  aaBto»»gh4»of.su<bsoriber  ........<.      266-284 

see  Smith  p.  Nashville,  etc  R.  Co.,  91  Tenn.  221      ......    aS7,  ». 
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ASSESSMENT  OF   STOCK  —  continued.  Page 

binding  upon  creditors,  when 266-284 

vests  legal  title  in  assignee     . 266-292  and  notes 

equities  of  corporation  not  defeated  by 266-292  and  notes 

See  Tkansfeb  op  Sitock. 

ATTACHMENT.'  •, 

shares  of  stock  liable  to  attachment    . 247-249 

statutes  authorizing,  to  be  strictly  construed 248 

of  stock  after  assignment,  holds,  when    .     267,  n.,  269,  ».,  271,  273,  n.  1,  ^ 

274^284 

protects  company  against  refusal  to  transfer 249 

of  goods  in  hands  of  carrier,  effect  of 1879 

of  funds  belonging  to  railroad 2000 

when  made  6y  creditor  creates  lien  superior  to  that  of  mortjgagee  .    .    200 

ATTORNEY'S  FEES, 

recovery  of,  as  damages  in  actions  for  injury  to  live  stock    ....  1875 

how  determined 1875 

eqnityinfavor  of,  over  holders  of  first  mortgage    .    .    .    .  1991, 1992,  n. 

when  it  exists r ■     •  ^^^'■ 

AWARD.     See  Arbitration. 

AWNINGS, 

projecting  over  track,  servant  accepts  risk  of  injury  from,  when  1745-1747 
catching  fire 1696,  ». 


B. 

BAGGAGE,  

checked  to  place  of  destination  on  through  ticket^  liability  in  case  of 

loss 1659 

of  passengers,  liability  of  company  for 1797 

company's  duty  to  receive  and  carry 1797 

what  is  pfersonal  baggage 1798-1802,1807,1818 

when  liability  for,  ceases .'....  1803 

,  not  lialbie  when  passenger  takes  baggage  into  ear 1804^1805 

rule  wheri  carrier  interferes  with  baggage  in  custody  of  passenger      .  1806 
articles  other  than  p^rsdnal  luggage,  treated  as  baggage  when  received 

as  such    .'..'..'..."....... 1807 

checks,  effect  of  ."  .     .     .     .  ............    1809-1811 

rule  as  to  liability  before  baggage  is  checked 1811 

passenger  must  call  for,  in  reasonable  time 1812 

right  of  carrier  to  limit  amount  of  baggage  to  be  earned      ....  1813 
rule  where  he  is  induced  to  receive  more  than  the  regular  amount  by 

fraud 1814 

liable,  however,  if  he  knowingly  accepts  the  extra  quantity  as  bag- 
gage   .    .     .     .     ..'.-.' 1814,  1819 

limitation  must  be  by  special  contract,  and  not  by  notice  merely  .     .  1815 

where-passenger  signs  ticket  .  ^ 1815-1816 

where  passenger  does- not  understand  English  or  cannot  read    .     .     .1816 

limitation  of  carrier's  liability  for  loss  of  baggage 1816 

carrier  cannot  by  contract  evade  liability  for  consequences  of  his  negli- 
gence         1816-1817 
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BAGGAGE  —  continued.  Page 

such  limitatioii  i^  void 1817 

■See  Limitations. 
rule  where  baggage  is  received  by  carrier  through  mistake  ....  1817 

merchandise  as     .' 1817-1820 

not  liable  for  merchandise  as,  when  passenger  conceals  the  facts  .     .  1818 

extra  charge  for  carrying,  effect  of 1818-1819 

money,  to  what  extent  treated  as  baggage 1799 

BAGGAGE  CAR, 

passenger  injured  while  riding  in,  no  recovery 1277-1290 

BAGGAGE  CHECKS, 

nature  and  effect  of 1809-1811 

BAGGAGE  MASTER, 

no  authority  to  waive  conditions"  on  ticket 1640 

nor  to  permit  persons  to  ride  in  his  car 1207,  n. 

authority  to  check  baggage 1814 

BAILEE, 

carrier  becomes  involuntary,  when 1915 

BAILMENTS.     See  Carriers  of  Things. 

BARS.    See  Gates. 

BELL, 

constant  ringing  of,  actionable  nuisance 722 

duty  o'f  company  to  ring,  at,  highway  crossings 1514 

See  Crossings. 
BENEFITS, 

to  owner  from  public  improvement  may  be  considered  in  assessing 

land  damages,  when'      . 952,  n. 

to  land-owner  from  the  use  for  which  lands  are  taken,  may  be  con- 
sidered, when •.    ■     •     797, 1073-1077 

BILL  OF  LADING, 

limitation  of  liability  in 1882,  n. 

shipper  bound  to  knOw  contents  of 1882,  n. 

but  see  Merchants'  Despatch  Co.  v   Cornforth,  3  Col.  280     .     .     .  1882,  n. 

when  provision  in,  relieves  from  liability 1882,  n. 

extent  of  their  negotiability 1921 

BLASTING, 

damages  from,  negligent,  recoverable 739,  n. 

see  Dodge  v.  County  Commissioners 739,  n. 

see  Salem  v.  Vt."  Central  R.  Co •     •     •     740,  n. 

injuijesjrom,, included  in  assessment        1058,  n.  4,  1066 

exceptions 1066 

BLIND  PERSON, 

on  or  near  track 1546 

blindness  as  affecting  rule  of  contributory  negligence 1456 

BOILER,  .     .       , 

explosion  of,  presumption  of  negligence 1563,  n. 

BONA  FIDE  HOLDER,       . 

of  municipal  bonds,  protected,  how  fai     .     .     .  305,  318,  322,  ».,  326-331 

who  is  •....'•. ,     . 326 

rights  of 309-316 

what  must  be  shown  to  establish 327 
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suspicion  of  defects  in  bonds,  will  not  defeat     •    .     , 328 

not  aSected  by  infirmity  in  title  of  ^is  vendor 323,  n.  1 

not  affected  with  notice  of  defects  in  bauds  because  of  overdue  cou- 
pon      323,  n. 

pot  protected  where  statute  imposes  conditions  precedent     ....    326 

not  protected  when  there  is  total  lack  of  authority 327 

when  required  to  show  that  he  is,  for  value  and  in  good  faith  .  .  .  327 
contractor  receiving  bonds  in  payment  for  work  is  holder  for  value, 

when 328 

See  also  Municipal  Bonds. 

BOND  FOR  CONVEYANCE, 

of  right  of  way  to  railway  company  valid,  when '  706-708 

will  be  specifically  enforced,  when 706-708 

BONDHOLDERS, 

may  bring  bill  to  foreclose  mortgage,  when 1970,  1974 

prerequisite  to  right  to  bring 1976 

vtrustees  may  come  in  and  control  suit,  when .1976 

rule  as  to  foreclosure  when  mortgage  is  made  to  them  by  name  .  .  1976 
quasi  parties  to  foreclosure  proceedings  brought  by  trustees  .  .  .  1977 
rights  of,  in  division  of  proceeds  of  sale 1983 

BONDS, 

of  another  company,  guaranty  of 559,  n.  2 

issued  by  railway  company,  ultra  vires  not  defence  against,  when  .    574,  n. 

see  Memphis,  etc.  R.  Co.  v.  Dow,  19  Fed.  Rep.  388 574,  n. 

sold  at  discount,  rule  as  to 584,  n. 

irredeemable,  issue  of  is  ultra  vires 592 

issued  contrary  to  understanding,  effect  of 591,  «. 

guaranty  of,  of  another  company 614 

of  railroad  companies,  the  general  subject    .     .    , 1962-1968 

mortgage  should  accurately  describe 1951,  n. 

non-payment  of  interest  in,  effect  of 1952 

informal,  valid  as  a  lien  against  subsequent  mortgage,  when  .  1950-1951 
holders  of,  cannot  be  compelled  to  accept  payment  of,  before  maturity  1952 

negotiable,  when jggg 

coupon  bonds  negotiable iggg 

requisites  to  negotiability 1963 

bolder  of,  presumed  to  hold  bona  fide 1962  «. 

overdue,  purchaser  takes  subject  to  equities 1964 

secured  by  mortgage,  effect  of  reference  in,  to  mortgage  ...'..  1964 

incomplete  when  issued,  effect  of 1984 

when  not  negotiable      .     .     ! igg^ 

uncertainty  arising  from  incompleteness  defeats  negotiability  .     .    .  1964 

remedy  on,  party  ^eekiog  must  allege  what 1964 

pumbers  of,  has  no  effect  as  to  preference 1965 

presumption  that  all  were  issued  at  same  time 1965 

alteration  of  numbers  of,  does  not  vitiate 1965 

issued  and  secured  by  same  mortgage  but  maturing  at  different  dates  1985 
issued  for  particular  purpose  are  void  if  used  for  any  other  .     .    1964,  n.  7 

coupons  attached  to 1966-1969 

See  Coupons. 
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hol^det's  of  bdndi  Uo(  tiMttii^d  <eanliot  be  itmApd&ed  to  a6e^t  other 

-security 1952 

^iHei&paiDcy  between  boiid  and  inottgag6)  bond  will  control ....  1967 

tonvevtible,  rules  as  td .     i     .     i     .     .     .     i 1952,  1965 

treated  as  mcittgages,  Wh6ti    .     .     ^ 195^9^1951 

S^e  MoRt&AaKs  ;  Municipal  Boitbs. 

BOOK-KEEPER, 

bot  a  servant  or  laborer  tinder  statutes  giving  lien  i     .    .    .    .    1193  n.  1. 

BOOKS  OF  CORPORATION, 

tevidence  to  establish  exercise  of  discretion  by  directors  &s  ko  aisseSS- 

tnehts 150 

Its  evidence  of  owue^^ii^  Of  stock 150,  n.  4 

rights  of  stockholders  as  to -.    3l^ 

rigtt  to  inspect    .     .     .     .     i ^     .     .     .     .     213 

remedy  for  a  refusal  to  allow  inspection 214 

prodnction  dA  evidence,  how  oompelled     ..........    214 

BllAKEMEN, 

company  liabM  for  acts  of,  When      .     .     .     •. ISSB 

fadvisihg  passenger  to  attempt  to  leave  moving  car 1301 

has  no  authority  to  allow  pereon  to  travel  oh  freight  train  .  .  .  1207,  n. 
nor  autbtH-ity  to  employ  additional  train  hands  ...  t  ...  .  1790 
company  not  liable  for  act  of,  in  expelling  a  trespasser    .    .     .   13S2-138S 

has  uo  authority  to  expel .     > 1382 

see,  however,  Smith  v.  Louisville,  etc.  R.  Co.  (Ky.),  23  S.  W.  Rep.  652, 
not  cited  herein. 

BRAKES, 

suitable,  cars  must  be  supplied  with 1247 

BRANCH  ROAD, 

aiflendments  ahthoriiing  construction  of  ; 114 

ptfwef  of  colnijany  t6  build 616-618 

m^y  6hat-ge  higher  rates  for  transportation  on 656 

right  to  takb  l&nds  fbr,  whien .  ^27,  n.  1,  828 

see  N.  Y.  Central  R.  Co.  «).  Manhattan  Gas-Light  Co.  .  .  .  828,  n.  2 
does  not  pass  uadei'  mdi-t^a^e,  when 1956 

BRIDGE, 

^Vfef  to' build  acfosS  stteafii's  implied,  v(?heh l4,  n.  3, 1124 

to  take  land  for  abutment 14,  n.  4 

rail  wiiy  company  no  authotitj^  to  bUiid,  when 547 

right  to  build  over  navigable  stream  presumed,  when  .....  839-840 
er^etibn  of,  so  as  to  Set  bSSk  wat^r,  tiable  foif  injuries  from,  ^hii  i006,  n.  1 

see  Bellinger  v.  N.  Y.  Central  R.  Co 1006,  H.  1 

company  not  bound  td  guard  against  change  of  Ciirrenii   ....  1030,  n. 

see  Heniy  ».  Vt.  Central  R.  Go ;  l030,  n. 

oVer  navigable  streams,  authority  implied,  whein  ...>...  1124 
Mthority  to  build,  embraces  what  i     ........    ,    1128-1130 

rules  as  to,  over  navigable  waters ;<,.«.   1124-1132 

must  not  obstiuct  stream ;    .     .  1123 

nor  divert  the  watereourse 1123 

,   nor  obstruct  navlgittiaii      .    .    .    ^ ;    .    .    .  1123,1132 

over  interstate  streams  ...<•<        ll2&^ll2S 
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over  highway  where  railroad  crosses  highway  above  grade  .    .   H33-1137 

duty  in  such  cases  - , 113 

over  railroad  where  it  crosses  highway  below  grade  ....  1133-1137 
compapy  must  restore  highway  to  former  state  of  usefulness  .  .  .  1133 
liable  to  persons  injured  by  defective  bridge  over  highway  ....  1133 
remedy  when  company  neglects  or  refuses  to  restore  highway  .    .    .  1135 

duty  of  railway  company  in  building 1132-1133 

railway  bound  to, highest  degree  of  care  in  building,  etc. .  1219,  1244, 1245 

no  excuse  that,  were  erected  by  skilful  contractor 1219,  1246 

such  duty,  however,  is  owing  only  to  passengers     .     .     .    .  , .    .    .  1133 

over  navigable  stream  not  necessarily  a  ni^isance 1625,  n.  2 

overhead  bridges,  servant  takes  risk  of  injury  from    ....   1137, 1746 

BUILDINGS, 

railway  company  may  erect,  for  manufacture  of  rolling-stock  and 

supplies  and  for  repair  shops 536 

may  condemn  land  ^or  such 830-838,  841,  n.  3 

roof  of,  projecting  over  track,  servant  takes  risk  of  injury  from,  when  1746 

BURDEN  OF  PROOF.    S^e  Evidence  ;  Presumptions. 

in  cases  of  negligent  injury' 1567-1669 

properly  belongs  to  plaintiff 1567 

defendant' has,  in  setting  up  defence  of  contributory  negligence    .    .1569 

BY-LAWS,  ,        , 

as  to  transfer  of  stock,  force  of 284 


C. 

CALLS, 

for  instalments  due  on  stock,  duty  of  directors  as  to 229 

right  of  consolidated  company  to  make     . 159 

distinguished  from  assessments 141 

equity  will  compel,  when 229 

demand  must  first  be  made  on  stockholder 229 

see  Scoville  v.  Thayer 229  n.  3 

See  Assessments;  Capital  Stock. 

CANAL,  •     • 

lands  used  for,  appropriated  for  railway,  rule 937  n 

CANAL  BASIN,  •         '    ■ 

railway  company  cannot  build,  when  ....  547 

CANCER,  

resulting  from  personal  injury,,  element  of  damages    .    .    .        1441-1443 
CAPITAL  STOCK, 

when  whole  must  be  subscribed  for  before  corporation  can  go  into 

6IZoCu    ■■«■«..,  -in 

rule  in  England  and  New  York  .    .     .    .    .'    .     "     *    .    .'         '    \q  17 

what  is '' 45'  51 

amount  <4,  how  establisheji '.'.....'.'...'  47 

how  increased  or  diminished '.*..'.!'  47 

unpaid  subscriptions  part  of 61 

increase  or  decrease  of,  does  not  release  subscriber^  when    '.   108,  111,  113 
assessment  on.    See  Assessments  ;  Notice. 
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paid  up  shares 158 

certificate  of,  not  sole  evidence  of  ownership 166 

stock  book,  evidence  as  to  who  are  owners  of 165,  167 

gift  of,  how  made 166-167 

forfeiture  of  shares  in,  rules  as  to 217-234 

See  Forfeiture  of  Stock. 
CAR-INSPECTORS, 

are  they  fellow-servants  of  employes  opferating  train        .     .    .  1732, 1794 
See  Middlemen. 
CARRIERS  OF  LIVE  STOCK, 

are  liable  in  same  way  as  common  carriers 1927 

^xcept  as  to  injui-ies  resulting  from  the  peculiar  character  of  the 

freight    . 1927 

see  Boehl  v.  Chicago,  etc.  R.  Co.,  44  Minn.  191 1927 

see  Rixford  v.  Smith^  52  N.  H.  355 1928 

carrier  still  liable  for  negligence  or  for  loss  resulting  from  any  cause 

save  the  "  proper  vice  "  of  the  animals 1928 

rule  doubted  in  England,  but  now  settled  as  stated     ....    1928i  n.  2 
carrier  may  stipulate  for  further  liability  by  special  contract    .     .     .  1930 
See  Limitation. 

carrier's  duty  to  provide  proper  cars 1930 

bound  to  furnish  cars  with  absolutely  safe  doors 1930 

bound  to  receive  stock  from  connecting  line 1930 

carrier  may  impose  on   shipper  to  see  whether  cars  are  safe  and 

sufficient 1931 

extent  to  which  this  responsibility  may  be  imposed ,  .  1931 

carrier's  duty  to  unload,  feed,  and  water  cattle 1931 

all  these  duties  may  by  special  contract  be  imposed  on  the  shippi^r     .  1932 
shipper  assumes  them  by  travelling  with  the  stock      ......  1932 

carrier  not  liable  for  loss  caused  by  interference  of  striking  work- 
men     , 1933 

CARjRIERS  OF  PASSENGERS  —  See  a/so  Passengers. 

the  general  subject ■ 1195-1428 

who  are ' 1204 

distinguished  from  carriers  of  goods 1195 

are  not  liable  as  insurers 1196-1197 

liability  for  injury  to  passengers  not  necessarily  ex  contractu     .     .     .1197 

obligation  to  receive  passengers  .     .     .     .     .- 1198 

cjjnnot  refuse  to  carry  on  account  of  race  or  color 1198 

may  provide  reasonable  rules  as  to  whom  it  will  carry     .     :     .    1198-1200 

and  as  to  conduct  of  its  business 1198,1203 

what  are  such  regulations       . 1198-1200 

separate  car  for  ladies  or  for  white  passengers    ........  1199 

question  of  reasonableness  is  for  the  court 1198 

regulations  must  be  duly  published 1203 

cannot  unjustly  discriminate 1200 

may  refuse  to  carry  gamblers,  thieves,  etc 1200 

also  intoxicated  persons^  or  those  whose  ostensible  purpose  is  to  iiijure 

their  business 1200 

may  run  through  express  trains  stopping  only  at  specified  points  .     .  1200 

may  refuse  to  take  in  passenger  if  cars  are  full 1201 

VOL.  m.— 43 
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unless  passenger  hold  particular  ticket 1201 

having  accepted  a  passenger,  carrier  has  no  right  to  expel  him,  though 

it  may  properly  have  refused  to  receive  him 1201-1202 

how  and  when  relation  of  carrier  and  passenger  arises  .     .     .     1205-1218 

See  Passengers. 
duty  as  to  construction,  repair,  and  maintenance  of  its  roadway   .     .  1219 

must  use  highest  degree  of  care 1219 

duty  as  to  bridges  not  discharged  by  purchasing  material  from  reli- 
able parties 1219 

not  bound  to  provide  against  extraordinary  causes 1221 

see  International,  etc.  R.  Co.  v.  Halloren 1220-1221 

effect  where  road  is  destroyed  by  floods 1221-1224 

track  must  be  as  safe  as  human  foresight  can  make  it 1224 

poverty  of  company  no  excuse      .     .         1225,  1261-1252 

derailment  caused  by  collision  with  car  on  track 1225,  n. 

general  rule  as  to  measure  of  care  re-stated 1228 

care  required  in  relation  to  engines,  cars,  and  appliances  .  .  1227-1272 
not  sufficient  merely  to  purchase  from  competent  manufacturers  .  .  1227 
responsible  only  for  such  defect?  as  are  discoverable  by  the  exercise 

of  vigilance      .     .     '. 1227-1228 

New  York  and  Tennessee  rule 1228-1229 

see  Hegeman  v.  Western  R.  Co.,  13  N.  Y.  9 .    .     . 1228 

rule  well  stated  in  an  English  ease 1231-1242 

see  Manser  v.  Eastern  Counties  Ry.  Co.,  6  H.  &  N.  899  .     .    .   1231-1242 

duty  as  to  selection  of  rails 1245 

as  to  boilers,  engines,  etc.       . 1245 

breaking  of  rail  may  raise  presumption  of  negligence 1245 

cars  must  all  be  provided  with  proper  appliances,  bell  ropes,  etc.  .     .  1247 
ordinary  and  reasonable  care  —  relative  duty  of  carrier  and  pas- 
senger    .     .     .     .    • 1248-12.50 

degree  of  care  as  stated  by  Earl,  J 1248 

by  Mr.  Justice  Grier 124g 

highest  degree  of  care  required  of  railway  companies  •     .    1250,  1261-1272 

poverty  of  carrier  no  excuse ^ 1251 

but  carrier  not  bound  to  incur  such  expense  as  would  render  the 

operation  of  the  road  impracticable  .     .  1262 

rule  of  care  applies  to  all  classes  of  trains  on  which  passengers  are 

carried I253 

rule  reviewed  . 1254-1258 

applications  and  illustrations  of  above  stated  rules     ....    1260-1272 

contributory  negligence  of  passengers 1259-1261,  1272-1290 

See  Passengers;    Contributory  Negligence. 
stopping  of  trains  for  passengers  to  alight,  carrier's  duty  as  to     1290-1312 
See  Passengers. 

CARRIERS   OF  THINGS, 

railway  companies  common  carriers  of 1876 

who  are  common  carriers jgyg 

need  not  carry  all  kinds  of  goods 1877 

when  liability  of,  begins ,  J877 

when  terminates 1877 
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insurers  of  goods  received 1877 

what  is  act  of  God 1877 

loss  by,  excuses,  when 1877  and  notes 

what  is  loss  by  public  enetnies 1877 

consignee  shipping  dangerous  articles  liable  to  carrier  for  damages,  i 

when 1879 

see  Boston,  etc.  R.  Co.  v.  Shidley,  107  Mass.  568        1879,  ». 

not  exempted  by  loss  from  inevitable  accident,  when 1878,  n. 

loss  from  intrinsic  quality  of  goods 1879 

See  Cakrikrs  of  Live  Stock,  ' 

loss  by  act  of  the  shipper 1878,  n.,  1879 

carrier's  liability  rests  solely  on  privity  of  contract 1880 

not  liable  for  loss  of  letter  sent  by  mail 1880 

limitation  of  liability  of,  by  contract \     .     .   1880-1894 

See  Limitation. 

duty  of,  to  receive  and  carry 1895 

must  trfeat  all  alike  as  to  facilities  and  rates       639-650,  1895 

See  Preferencbs. 

•must  carry  for  otber  carriers , 1895 

may  refuse  to  receive,  when 1895 

delivery  to,  liability  attaches  from 1895 

what  amounts  to       1895-1896 

leaving  goods  at  station  without  notice  is  not 1895-1896 

placing  on  oars  not  idelivery,  when 1896 

receipt  for  goods,  or  entry  in  way  bill,  not  necessary  to  constitute 

delivery.  .     .     .  ' , 1896 

see  St.  Louis,  etc.  R.  Co.  v.  Insurance  Co.,  139  U.  S.  223      .     .     .  1896,  n. 

liability  of,  when  goods  are  received  without  conditions 1896 

rule  when  special  conditions  are  made 1896 

right  to  demand  advance  freight 1896 

have  lien  upon  goods  for  freight 1897 

how  right  of  lien  is  defeated 1897,  n.  3 

duty  to  carry  safely 1898 

must  provide  suitable  cars,  etc 1898 

must  make  no  unreasonable  delay 1898 

goods  injurious  to  each  other  not  to  be  stowed  together  .     .     .     .     .  1898 
directions  of  owner  must  be  followed 1899 

,    stoppage  in  transitu,  when  right  of,  exists 1899 

when  transit  is  terminated 1900 

what  constitutes  actual  delivery  . 1900 

carrier  may  be  agent  to  receive,  when 1901 

delivery  of  part  delivery  of  the  whole,  when      ..." 1902 

transit  once  ended  cannot  be  revived 1902 

'    notice  must  be  given  to,  by  consignor  before  delivery 1902 

rival  claimants 1902,  1903 

liability  of,  only  determined  by  delivery 1904 

care  to  be  observed  by 1906 

when  liability  of,  ceases,  question  for  jury 1906 

must  deliver  within  reasonable  time 1907 

what  is  reasonable  time,  determined  how 1907 
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become  warehousemen,  when 1908,  19U9 

notice  to  consignee 1908,  1909,  n.  4 

what  is  reasonable  opportunity  foj  consignee  to  receive  .     .     .    1907-1910 

misdelivery,  effect  of     .     .     .     ., 1910 

must  deliver  to  right  person 1911 

delivery  to  wrong  person,  effect  of 1911-1915 

what  constitutes  a  delivery 1915 

delivery  within,  reasonable  time 1915 

evidence  of  non-delivery 1917 

loss  by  fire 1917 

loss  through  misconduct  of  third  person 1918 

loss  through  fault  of  the  owner .1918 

when  owner  furnishes  means  of  delivery 1918 

leakage  of  casks 1918 

duty  when  casks  are  known  by  carrier  to  be  leaking 1918 

when  defect  in  packing  is  visible,  duty  of  carrier 1919 

fraud  by  the  customers  occasioning  loss,  effect  of 1919-1921 

how  injury  to  goods  may  be  shown 1879,  n.  1 

not  liable  for  goods  taken  out  of  hands  of,  on  valid  legal  process  .  .  1879 
liable  although,  loss  or  injury  may  be  attributed  to  act  of  God  .     .  1880,  n. 

only  bound  to  carry  on  usual  trains 1895 

not  bound  to  carry  dangerous  goods 1895 

illustrations     .     .     ^ 1895 

or  such  as  are  defectively  packed 1895 

delivery  to,  when  made ^     .  1895 

liable  for  injuries  from  defects  in  car,  although  belongs  to  another 

company 1898 

are  agents  for  consignee  to  receive  goods,  when 1901 

may  deliver  to  rightful  owner,  when  there  are  two  or  more  claimants, 

■when 1903 

see  Sheridan  v.  New  Quay  Co.,  4  C.  B.  n.  s,  618 1903 

take  burden  of  establishing  true  ownership  of  goods 1903 

may  compel  rival  claimants  to  establish  title  by  interpleader    .     .     .  1903 

when  may  carry  by  other  than  usual  route  • 1907 

liability  of,  reduced  to  that  of  warehouseman,  when 1908 

how  question  as  to  whether  consignee  had  reasonable  opportunity  to 

get  goods,  is  determined igna 

rule  in  Massachusetts  and  other  States jgos 

rule  when  consignee  knows  goods  have  arrived .  1909 

duty  of,  when  whereabouts  of  consignee  is  unknown  .  '.  '.  '.  '.  .1909 
liability  of,  when  goods  are  sent  in  fictitious  name  .  .  .  .  1910-1913 
see  Price  v.  Oswego,  etc.  R.  Co.,  50  N.  Y.  213 1910 

delivery  contrary  to  instructions  of  consignor     .......  WIO 

fraud  does  not  excuse  delivery  to  wrong  person      .     .     .     .'     !  1911,  1919 

identityof  consignee,  should  be  established,  when '  1911 

delivery  to  imposter,  forged  orders 1911  n    1911-1915- 

see  Winslow  v.  Vt.,  etc.  R.  Co.,  42  Vt  700  .  !  .  .  .  /  .'  .  .  1911 
see,  however,  Western  Union  Tel.  Co.  v.  Meyer,  61  Ala.  158  '.  1913,  n.  3 
when  goods  are  shipped  in  fictitious  name  to  certain  street  and  number  191.S 
rule,  when  carrier,  is  acting  only  as  warehouseman 1915 
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loss  caused  by  act  of  third  person,  carrier  not  excused 1918 

has  remedy  against  person  causing  loss 1918 

not  bound  by  contracts  of  its  agents,  when 1919 

construction  of  special  contracts  made  with 1920 

unsafe  packing,  company  not  liable  where  loss  is  caused  from  .     .     .  1919 
misconduct  of  third  party  will  not  excuse  delivery  to  wrong  person  .  1919 

fraud  by  the  customer 1919-1921 

concealing  true  character  of  freight 1919-1920 

when  consignor  induces  carrier's  agen,t  to  depart  from  usual  custom    1920 

delivery  to  consignee  secured  by  fraud 1920 

bills  of  lading,  negotiability  of '.•    .  1921 

See  Bills  of  Lading. 

bill  fraudulently  secured 1921 

connecting  carriers,  liability  of 1921-1927 

See  Connecting  Cakriers. 

live  stock,  carriers  of    .    ' 1927-1933 

,  See  Carriers  op  Live  Stock. 

freight  awaiting  delivery,  notice  to  consigd^e 1938 

notice  not  required  in  Massachusetts 1933-1934 

rule  otherwise  in  New  Hampshire 1935 

States  adopting  Massachusetts  rule 1934 

States  adopting  New  Hampshire  rule  . 1935 

See  NoTicK  TO  Consignee. 

Who  may  sue  for  loss  or  injury 1936 

damages  recoverable  for  loss,  injury,  or  delay 1937 

action  for  such  damages  is  ex  contractu 1937 

^.damages  recoverable  when  carrier  had  notice  of  special  use       .     .     .  1938 

rule  stated  in  Hadley  v.  Baxendale 1938 

also  in  Mississippi  case 1 944 

see  Vicksburg,  etc.  R.  Co.  w.Ragsdale,  46  Miss.  483   ....   1944-1915 

when  difference  in  market  value  is  the  rule  .     .     .' 1938-1939 

notice  of  special  use  must  be  given,  merely  labelling  the  goods  does 

not  suffice * 1941 

when  nature  of  goods  operates  as  constructive  notice  of  the  intended 

use 1941 

hotel  bill  while  consignee  is  waiting  for  delivery 1942 

where  goods  possess  a^peculiar  value 1943 

rule  when  refusal  to  deliver  amounts  to  conversion     ......  1943 

when  goods  were  intended  for  immediate  sale 1943 

loss  of  wages  of  workmen  kept  idle 1942 

just  compensation  always  the  basis  of  estimation   .......  1943 

general  rule  as  to  items  of  damage  for  not  delivering  in  reasonable 

time 1942,  1944-1945 

CARS, 

railway  company  may  build 536 

railway  may  have  separate  for  ladies 1199 

for  colored  people  ' 1199,  n.  3 

jdegree  of  care  required  in  selection  of 1227-1247 

wheels  of,  too  narrow  gauge  for  track,  rule  .......   1245,  n.  6 

fact  that,  built  by  skilful  manufacturers 1227,  1246 
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must  be  equipped  with  all  requisite  appliances 1247 

must  be  supplied  with  suitable  brakes 1247 

inspeotioa  of,  need  not  be  shown,  when 1268 

see  Richardson  v.  Gt.  Eastern  Ry.  Co.,  L.  R.  10  C.  P.  48G  .     .    1268,  n.  1 

running  off  track,  negligence  presumed    .     ; 1268,  n. 

collision  of  trains,  presumption i    •     •  1268,  n. 

duty  of  carrier  to  furnish  suitable 1898 

CARTAGE, 

of  goods,  railway  company  may  dngage  in,  when 543 

CATTLE.    See  Carriers  of  Live  Stock;  Injuries  to  Live  Stock. 

CATTLE-GUARDS, 
■  required  at  highway  crossings 1861 

CATTLE  PASSES, 

contract  by  railway  company  to  build 610 

CAUTION  BOARDS, 

failure  of  railway  to  erect,  at  street  and  highway  crossings  .     .     .     .1512 

CERTIFICATES  OF  STOCK, 

effect  of 62 

not  necessary  to  constitute  person  a  stockholder      ....      166,  267,  n. 

are  mere  evidence  of  ownership  ....         266 

nature  of ^ 261-292 

quasi  negotiable 261,  268,  n. 

old  must  be  surrendered  before  new  can  be  claimed 263-290 

new  is  not  necessary  to  perfect  title  to  stock ,263,  n.  1 

assigned  in  blank ....     268,  n.  2 

lost  certificates 215-216 

See  Capital  Stock  ;  Stock  ;  Subscriptions  to  Stock. 

CERTIORARI, 

proper  remedy  to  test  validity  of  condemnation  proceedings  ■  .  .  925 
proceedings  before  commissioners  quashed  on,  when  .  .  .  972,  978,  n.  3 
when  substantial  justice  has  been  done,  rule 978 

CHANGE  OF  LOCATION, 

can  be  made,  when 1103,  1110,  n.  4 

-  the  general  subject 1103-1110 

CHANGE  OF  USE, 

does  not  operate  as  abandonment,  when 892 

illustrations 892 

land-owner's  rights  when  use  is  changed 890, 894 

from  plank  road  to  railway 892,  n. 

railway  laid  on  turnpike 937,  n. 

canal  appropriated  as  railway 892,  937,  ». 

CHARTER, 

of  corporation  cannot  be  amended,  when 7,  2066-2071 

repeal  of,  can  be  made,  vhen 8,  2066-2071 

of  railway  companies,  powers  conferred  by 13 

construction  of 13 

powers  not  created  by  implication  under 13 
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conferring  special  privileges,  how  construed 13 

granted  by  two  or  more  States 15 

may  be  repealed,  when 16 

procured  by  fraud,  rules  as  to 25  and  notes 

conditions  precedent  in,  as  to  membership 62 

as  to  payment  for  stock 62 

change  in,  defence  to  action  for  subscription,  when     ......       98 

company  will  be  enjoined  from  acting  under  amendments  to,  when  .  98 
general  words  in,  construed  in  subordination  to  general  law  .  .  585,  n. 
"improve"  used  in,  how  construed      ..........    535,  n. 

charter  of  corporation  to  be  strictly  construed 535,  540 

exception  to  this  rule  in  case  of  railroad  companies 541 

see  Baltimore  v.  Baltimore,  etc.  R.  Co.,  21  Md.  91 541 

acts  done  under  t.wo,  effect  of,  conflict  of  laws «...     592 

presumption  as  to  powers  intended  to  be  conferred  by     .     .     .     -717-743 

special,  may  be  repealed  by  general  law 000 

repeal  of  general  law  does  not  destroy  rights  of  corporation  formed 

under .     ; ' 2089 

forfeited    how.     See   Forfeiture    of    Charter  ;    Legislative 
Control. 

CHECK, 

subscriptions  for  stock  may  be  paid  by 153 

for  baggage,  nature  and  effect  of 1809-1811, 1812,  n.  1 

CHEVEAUX  DE  FRISE,  i 

an  unlawful  structure 1490-1491,  n. 

CHILDREN, 

lying  or  walking  on  track,  duty  of  company  to  ...     .  1461,  n.,  1465,  n. 

care  required  of , 1470,  1472 

general  doctrine  of  negligence  as  applied  to  children  ....    1470-1484 
.  ,  child  asleep  on  track —  conflicting  views  as  to  company's  liability  1482,  1483 
infancy  an   infirmity  different  from  deafness  or  blindness  .because 

always  apparent    . 1483 

the  better  rule .     .  1484 

children  injured  by  dangerous  agencies  —  the  turn-table  cases .  1484-1497 
see  SJQux  City,  etc.  R.  Co.  u.  Stout,  17  Wall.  (U.  S.)  657  ,  .  1484-1485,  n. 

proper  instructions  in  such  cases 1485,  ra. 

subject  reviewed  in  Kansas  Central  R.  Co.  v.  Fitzsimmons,  22  Kan.  ^ 

686 1485-1487 

how  far  knowledge  of  the  company  that  children  played  there  affects 

the  right  of  recovery 1488 

injured  by  unloosing  brakes  on  car 1494-1497 

injured  while  on  platform  of  station  by  projection  from  a  passing  car  1497 

imputable  negligence  —  parent  and  child .     .   1497-1501 

injured  while  trespassing  on  platform  .     .     .     . 1497,  n. 

right  of  coniipany  to  charge  fare  for  carrying 1652 

'   person  haying,  in  charge  refusing  to  pay  fare  of,  may  be  expelled 

from  train 1652 

on  expulsion  of  child,  its  mother  ing.y  leave  with  it  and  recover  for 

expulsion  of  both  .     .^  .' 1652,  n.  2 

as  servants,  duty  of  company 1753-1756 
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of  trains 1558 

rule  of  liability  when  caused  by  concurrent  negligence 1558 

COLOR-BLIND  ENGINEERS, 

State  may  prohibit  employment  of 2077,  n. 

COLORABLE  SUBSCRIPTIONS, 

to  stock,  will  not  defeat  organization 26,  70 

effect  of 70 

COMMISSIONERS, 

to  take  subscriptions  to  stock  of  corporation,  powers  and  duties  of     .      51 

are  treated  as  acting  as  public  officers 51 

discretion  vested  in,  when 51 

failure  of,  to  comply  with  law  does  not  release  subscriber    ....     121 

to  appraise  land  damages,  how  appointed 962 

when  record  must  show  they  were  disinterested 962 

stockholders  not  competent  as 962 

what  constitute  disinterested  persons 962 

knowledge  of  party  that  one  of,  is  not  disinterested,  effect  of   .     .     .     963 

must  be  sworn 963 

must  conform  to  order  of  court  as  to  time  and  place  of  meeting     .     .     963 

may  adjourn  to  another  place 964 

majority  control , 964 

act  judicially 964 

objections  to  evidences,  &c.,  should  be  made  before  them     ....     965 

when  report  of,  will  be  set  aside 964,  re.,  965,  n.,  973 

report  subject  to  acceptance  of  court 964 

second  award  upon  amount  of  damages,  effect  of 965,  n. 

report  of,  not  conforming  to  statute 965,  n. 

cannot  amend  their  record  by  embracing  names  not  in  petition     .    965,  8- 

want  of  notice  not  fatal,  when  all  parties  appear 966,  n.  1 

proceedings  before  civil  action 965 

causes  for  which  report  of,  will  be  set  aside  ....     965,  973  and  notes 

evidence  admissible  before ^.     .      971,  n.  2 

may  and  generally  should  view  premises 970 

appeal  from  report  of,  must  conform  to  statute 966,  n. 

report  of,  will  be  set  aside,  when 965-979 

report  must  be  in  writing  .     .  - 972 

what  must  show 972,  n.  2 

errors  in  description  of  land  cannot  be  corrected '972 

will  not  be  set  aside  for  irregularities  of  commissioners,  unless      .     .     972 
objections  to  proceedings  before,  must  appear  on  the  record  .     .      972,  re.  4 

rule  when  no  provision  exists  for  preserving  rulings  of 973 

may  report  the  testimony 974 

misconduct  of,  which  will  invalidate  report 965-979 

reasonable  presumptions  in  favor  of  report  of 974-975 

report  must  comply  with  statute 977 

.damages  allowed  by,  ground  for  setting  aside  report,  when  975-978  and 

notes 

appeal  from,  cannot  be  taken  except  by  patty 979,  n. 

/appeal  brings  up  the  whole  case 980,  n. 
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irregiilafitjesbefore,  may  be  waived 980 

how  waiver  is  estjablished        980-981 

cannot  coudemn  land  not  described  in  petition  ....     981,  ra.,  982,  «. 

route  changed  after  commencement  of  proceedings 981,  n. 

inquiries  for  the  court  on  report  of ,..,..   982,  n. 

j:|iilway_  company  has  right  to  open  andclose  before,  when    .     .     .   983,  n. 

court  cannot  alter  re,port  of     , 983,  n. 

cannot  impose  conditions  on  partieg  by  their  report 983,  n. 

must  make  separate  report  for  each  parcel  of  land 983,  n. 

presumed  to  have  included  all  consequential  damages      .     .     .  1032-1035 

damages  not  included  in  report  of,  not  recoverable     , 1034 

See  Railway  CoMkiasioNKKS. 

COMMON  CARRIERS, 

railway  companies  are 12,  1876 

liable  for  unreasonable  discrimination 12 

must  afford  equal  facilities  to  all 639 

can  make  no  undue  prefereiice  as  to  facilities 639 

nor  as  to  delivery  of  goods 640 

cannot  discriminate 639^676 

what  constitutes  unequal  facilities,  undue  preference,  discrimination, 

etc      . 641-648 

facilities  to  express  companies 676-678 

See  Carriers  of  Passengers  ;  Carriers  of  Things. 
as  to  discrimination,  see  State  Regulation  of  Railways. 

COMMUTATION  TICKET, 

terms  of  contract  expressed  in,  binding  on  parties 1637 

COMPARATIVE  NEGLIGENCE, 

as  affecting  contributory  negligence 1459 

doctrine  defined 1506 

exists  only  in  Illinois 1506 

application  of  the  doctrine 1507-1509 

COMPENSATION, 

of  directors,  none  unless 483-485 

of  other  officers  of  corporation 529-531 

of 'president 529 

is  entitled  to  cempenfiation 529 

of  secretary     . 530 

of  promoters  of  the  enterprise 531 

of  trustees  under  railway  mortgage 1973 

for  lands  taken /must  be  provided .931-953 

should  precede  permanent  occupation  of  land  condemned     .     .  888,  949,  n. 

what  provisions  are  sufficient .     932 

benefits  cannot  be  treated  as •. 931,  n. 

payable  by  State 932,  n. 

out  of  uncertain  fund '    .       932,  n.  3,  6 

out  of  earnings 932,  n.  3,  6 

land-owner  may  waive 932 

for  temporary  occupation 933 

tenant  for  life -entitled  to  oompensation 937,  n.  1 
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if  not  paid  after  assessed,  trespass  quare  clausum  lies 943,  n. 

see  Cushmau  v.  Smith,  3i  Me.  247 943,  n. 

railway  company  entitled  to,  where  highway  is  laid  out  across  its 

tracks 1168 

statute  provision  as  to,  must  be  complied  with 949 

benefits  may  be  considered  as  part  of,  when 952,  n. 

constitutional  provision  as  to,  in  some  States 949,  u. 

lands  of  State  may  be  taken  without 951,  n. 

must  be  pecuniary 948,  n. 

land-owner  entitled  to  possession  until  paid 949 

for  injury  to  navigation,  need  not  be  given 951,  n, 

when  taking  is  permanent,  should  be  given  in  one  proceeding  .     .    965,  n. 

when  taking  is  temporary,  successive  actions 965,  n. 

given  for  a  tort,  does  not  bar  action  for 1122 

for  lands  taken.     See  Eminent  Domain  ;  Damages. 

COMPROMISE, 

may  be  made  by  corporation  with  stockholders  for  less  than  amount 

really  due 228 

not  binding  when  collusive 228 

by  company  with  injured  servant,  when  valid 1766 

CONCURRENT  CAUSES, 

each  of  several  may  be  held  liable 1437 

collision  caused  by  concurrent  negligence  of  two  companies        .  1558-1559 
either  or  both  companies  liable  1559 

CONDEMNATION  OF  LAND.     See  Proceedings  to  Condemn. 

CONDITIONAL  CONVEYANCES, 

of  right  of  way 701-706 

See  Right  op  Way. 

CONDITIONAL   SUBSCRIPTION, 

to  stock      .     .     .     .    , 74-98 

what  conditions  may  be  made 74  79 

implied  condition  that  full  amount  of  capital  stock  shall  be  sub- 
scribed         75-77 

what  is  fulfilment  of  this  condition  , 78 

when  condition  must  be  made 80 

conditions  as  to  location 80-86 

validity  of       gj 

see  First  National  Bank  v.  Hendrie,  49  Iowa,  202 84 

material  variance  from  the  stipulated  note  releases  subscriber  ...      84 
literal  compliance  not  essential,  substantial  compliance  sufficient  .     .      84 

change  of  termini,  effect  of    .     .     , 84-85 

various  conditions \  8.5-86 

conditions  as  to  time 86-88 

such  conditions  construed       .     .     ; 87 

construction  of  conditions,  rules  for 89-96 

conditional  subscriptions  not  favored s     .     .       89 

stipulation's  to  be  construed  as  conditions  subsequent  rather  than  con- 
ditions precedent  .     .   , qq 
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and  as  covenants  rather  than  conditions 90 

various  conditions  construed . "    91-96 

•^Mttwsrof  conditions 97 

to  stock,  lay  MMmioipality,  validity  and  effect  of 349-357 

;     nrunicipality  may  essLCteouditions 349 

what  conditions  may  be  made      .     ,     .     , 849-351 

construction  of  such  conditions 352 

instances  and  applications  of  this  rule .350-357 

,     bona  fide  holder  not  bound  to  show  compliance  with  conditions      .     .  *  355 
failure  of  company  to  comply  with  conditions,  a  defence  except  as 

against  JoJia^cZe  holders /•     • 356 

condition  must  be  clearly  expressed 356 

municipality  estopped  from  denying  performance  of  condition,  when  357 
conditions  binding  upon  holders  of  bonds,  when 356,  453 

CONDITIONAL  TICKETS. 

"  good  on  passenger  trains,  only  "  does  not  import  warranty  that  all 

trains  will  stop  at  station  named 1635 

"not  transferable."        1636 

see  Cresson  v.  Phila.,  etc.  R.  Co.,  11  Phila.  (Penn.)  597 .     .     .    1396,  /..  2 

see  Post  u.  Chicago,  etc.  R.  Co.,  14  Neb.  110 1636,  n.  2 

"  good  for  this  train  and  day  only  " 1637,  1639-1641 

continuous  trip  ticket,  passenger  no  right  to  stop  over,  when    .     .     .  1637 

"  good  for  this  trip  only  "        '.     .     .     .  1638 

rule' when  trip  is  entered  on  must  be  uninterrupted     ....    1637-1638 

"  good  for  this  day  and  train  only  " 1638 

"  good  only  two  days  after  date  ".....' 1638 

passage  entered  upon  within  life  of  ticket 1639,  n. 

see  Gale  v.  Delaware,  etc.  R.  Co.,  7  Hun  (N.  Y.),  670     ...     .    1639  n. 

same  rule  when  ticket  is  over  different  roads 1 639 

see  Auerbach  v.  N.  Y.  Central  R.  Co.,  89  N.  Y.  281 1639,  n. 

coupons  treated  as  distinct  tickets 1640 

giving  "  lay-over  "  check,  discretionary  with  conductor   .     .     .    1400,1640 

when  given,  terms  of,  binding  on  parties  , 1400, 1640 

stop-over  checks  .     .     .  ' 1642-1643 

condition  in  ticket  not  waived  by  checking  of  baggage 1640 

verbal  permission  to  stop  over  given  by  conductor,  binding,  when  1641,  n.  4 
butsee  Petrie  D.  Penn.  R.  Co.,42  N.  J.  L.  449  .  .  ..  1401,  n.,  1641,  ra. 
cond)Uctor's  check  given  to  fill  out  trip  on  through  ticket,  rule      .   1641,  n.  ■ 

rule  when  check  contains  conditions 1641,  n. 

see  McCIure  v.  Philadelphia,  etc.  R.  Co.,  34  Md.  532 1641,  n. 

conditions  must  be  reasonable .'....    1642-1646 

whether  regulation  is  reasonable  a  mixed  question  of  law  and  fact     .  1644' 
passenger  giving  up  ticket  on  one  train,  cannot  claim  right, to  com- 
plete passage  in  another  train ' 1643 

"  lay-over  check  good  on  any  train  within  time  limited  therein    .   1642-1643 

See  Tickets." 

CONDITIONS, 

in  charter,  effect  of,  rules  as' to        62-64 

annexed  to  subscription  for  stock,  binding,  when 74 

when  not  obligatory    ' 74,  n.  3 
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mast  amount  to  condition  precedent  in  order  to  prevent  recovery 

for  Btock 75 

illustrations 75 

as  to  amount  to  be  raised,  rules  as  to 77 

performance  of,  may  be  waived 97 

may  be  imposed  relative  to  municipal  aid 304,  n. 

may  be  imposed  in   granting  company  the  right  to  lay  tracks  in 

a  street > 748-749 

in  tickets 1636-1637,1638 

must  be  reasonable 1642-1643 

instances  of  reasonable  and  unreasonable 1642-1644 

See  Conditional  Sdbscriptioxs. 
CONDITIONS  PRECEDENT, 

to  organization  of  corporation  must  be  complied  with      .  15,  17-22,  24-26 

illustrations 15-17 

substantial  compliance  sufficient 16 

as  to  time  of  construction  of  road 15 

franchise  not  destroyed  by  failure  to  perform 16 

as  to  payment  of  deposit  on  stock 16 

as  to  subscription  to  stock  of  certain  sum  per  mile 18 

failure  to  perform,  as  to  organization  will  not  defeat  action  by  or 

against  corporation 25,  n.  4 

as  to  amount  of  subscriptions  to  stock 75-77 

distinction  between,  and  subsequent 90,  704 

See  Right  of  Wat. 
to  exercise  of  right  to  condemn  lands,  must  be  substantially  per- 
formed ' 883-888 

as  to  filing,  survey,  and  route 887 

as  to  appraisal  of  damages,  &o 888 

as  to  inability  to  acquire  right  of  way  by  contract 697 

payment  of  land  damages  is,  to  right  of  entry  on  lands,  when  888,  912,  937  ^ 

owner  estopped  from  setting  up  payment  as,  when 921,  n. 

CONDITIONS  SUBSEQUENT, 

distinction  between,  and  precedent        90,  704 

are  preferred  in  law  to  conditions  precedent 90 

See  Right  op  Way;   Conditions. 
CONDUCTOR, 

may  employ  surgical  aid  for  passenger  tfr  employ^  injured  by  his 

train,  when        ,     .     . 526-529 

may  employ  additional  train-hands  when  necessary 1790 

powers  of 505,  1205,  n.  4 

assent  to  person  being  on  train  binds  company        1207 

assenting  to  the  violation  of  a  known  rule  by  a  passenger,  effect  of 

1278,  1284-1285,  1294,  1297,  1301,  1820 
requiring  a  passenger  to  occupy  a  dangerous  position,  rule  .   1283,  n.,  128t 

duty  of,  to  warn  passenger  of  danger,  when 1283,  n. 

not  bound  to  know  that  passenger  is  in  dangerous  position  .     .     .  1283,  n. 
accepting  fare  from  person  on  freight  train  ooptrary  to  rule  of 

company,  effect  of      .     .     .     .   / 1213   1287 

liability  of  company  for  acts  of,  in  running  a  train 1386 
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same  for  misinformation  by  him  to  passenger 1653-1655 

"  assaulting  female  passenger        1371 

CONDDCTbRS'  CHECKS, 

effect  of 1657 

verbal  permission  to  passenger  to  stop  over 1641,  «. 

CONFLICT  OF  LAWS, 

as  to  powers  of  corporation 592-598 

■  ^    lex  loci  contractus  governs  as  to  validity  of  stipulations  limiting  car- 
rier's liability 1888 

CONGRESS, 

has   exclusive   control  over  tidal   and  interstate  navigable  waters 

1125-1128 

assent  to  bridging  should, be  obtained,  when 1125-1128 

See  Intekstate  Commerce;   State  Regulation  of  Railroads. 

CONNECTING  CARRIER, 
,  liable  to  consignor  for  gpods  received  from  another  carrier  .    .   1921-1927 
rule  in  England,  initial  carrier  liable  over  entire  route    .....  1921 

see  Muschamp's  Case,  8  M.  &  W.  421        1921 

English  rule  followed  in  some  of  the  States  .' 1921 

reasons  in  support  of  English  rule 1922-1923 

see  Nashua  Locks  Co.  v.  Worcester,  etc.  R.  Co.,  48  N.  H.  339  .     .     .  1922 

doctrine  settled  by  statute  in  some  States 1923 

different  view  in  most  American  courts  and  initial  carrier  held  liable 

only  for  injuries  occurring  on  its  awn  line 1924 

burden  of  proof  on  carrier  to  show  the  safe  delivery  to  connecting  line  1926 
limitations  in  contract  with  initial  carrier  enure  to  benefit  of  connect- 
ing lines       .- 1926 

CONSEQUENTIAL  DAMAGES, 

not  recoverable,  when 739,754,881,1118-1120 

when  not 881 

caused  by  construction  of  road 1118-1122 

general  rule  stated  and  reviewed 1118-1122 

no  recovery  can  be  had  for,  unless  plaintiff  can  show  that  company 

exceeded  or  abused  its  authority 1120 

see  Moshier  v.  Utica,  etc.  R.  Co 754-756 

commissioners  presumed  to  have  estimated  all 1032-1035 

but  not  damages  from  wrongful  acts 1032 

for  loss  or  delay  of  goods  by  carriter 1937-1945 

rule  of  Hadley  v.  Baxendale,  9  Exch.  341 1938,  1940 

CONSEQUENTIAL  INJURIES,  ' 

no  remedy  can  be  had  for       739-743 

not  excused  by  legislative  grant,  when 739-740 

covered  by  damages  assessed  for  land  taken       1032-1035 

when  excused 743 

See  Consequential  Damages. 

CONSIDERATION, 

for  isubscription  to  stock,  what  is  sufficient  as 56 

CONSIGNEE, 

wlien  may  sue  for  loss  of  goods 1936-1937 

what  amounts  to  delivery  to.    See  Carriers  of  Things. 
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CONSIGNEE— coniwuerf.  '  .  ,„„.  ^*™ 
bound  to  take  goods  away  in  reasonable  time  after  arnval  .  .  1906-1910 
rule  when  good^  arrive  on. Sunday       1906 

CONSIGNOR, 

when  may  sue  for  loss  of  goods 19d6-1937 

fraud  practised  on  carrier  by 1919-1921 

CONSOLIDATION,  . 

of  domestic  with  foreign  corporation,  does  not  change  jurisdiction  of 

respective  States  over °^ 

statute  authorizing,  does  not  release  subscriptions  to  stock  .     .     .     .    Ill 

effect  of,  upon  assessments     .     .     .     .     r 114,  n- 

company  may  make  assessments,  when 159 

essentials  to ^"^ 

company  cannot  declare  dividend  out  of  earnings  of  one  company 

before •    "* 

effect  of,  upon  right  to  municipal  aid 360-363 

without  authority,  idtra  vires        554,  n. 

after,  each  charter  remains  in  force  although  inconsistent    .     .     .    64&,  «. 

provisions  of  each  as  to  freight  must  be  regarded 643,  n. 

effect  of,  upon  prior  mortgages 1971,  «.  2 

upon  jurisdiction  of  States  granting  the  original  charters     ....  2048 

upon  rights  of  creditors •     •  2046 

of  different  lines,  when  can  be  made 2043-2048 

made  without  authority  may  be  validated  by  legislative  recognition      2043 

effect  of,  upon  the  old  corporations 2043-2047 

new  corporation  assumes  liabilities  of  the  old  one,  when       .     .   2043-2045 

rights  of  consolidated  company 2044 

it  acquires  all  rights  belonging  to  its  components 2044,  2049 

takes  the  property  subject  to  all  liens 2044-2045 

new  comparty  may  execute  mortgage  upon  all  the  property  ....  2046 

liable  for  personal  injuries 2046 

see  Whipple  c.  Un.  Pac.  R.  Co.,  28  Kan.  474 2046,  n. 

old  corporations  not  extinguished  by,  when        .  , 2047 

suits  against  old  corporations  not  abated  by 2047 

judgment  against  old  companies  may  be  executed,  how 2047 

bondholders  cannot  prevent 2047 

right  of  creditors  to  prevent 2044,  ».  6,  2046 

effect  of,  upon  outstanding  mortgage 2048 

effect  of,  upon  jurisdiction  of  States 2048 

the  several  States  retain  their  original  jurisdiction 2048 

consolidated  company  remains  a  distinct  corporation  in  each  State    .  2049 
privilege  of  exemption  from  taxation,  company  may  lose  by  con- 
solidation  2049 

effect  of,  upon  subscriptions  to  stock 2050 

of  two  or  more  corporations  operates  as  dissolution  of  old  ones,  when  2089 
CONSTITUTION, 

right  of  municipal  corporations  to  issue  bonds  in  aid  of  railways    294,  297 

See  Legislative  Control. 
change  of,  prohibiting  issue  of  municipal  bonds  in  aid  of  railways, , 

effect  of,  upon  right  to  issue  bonds  voted  before      ....       363-367 
provisions  of,  do  not  confer,  but  limit  right  of  eminent  domain       809-813 
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of  charters  of  railway  companies 13 

of  powers  of '      -.g 

strict,  applied  when '       10 

of  charters  granted  by  two  or  more  States,  practice  as  to      ...     .       15 

de  facto,  what  are .'     '  17 

of  conditions,  rules  as  to 90-97 

illustrations '      qq_q7 

of  statutes  authorizing  rnunioipal  subscriptions 385-387' 

" ,     rules  of,  adopted  by  U.  S.  Courts 385-387 

construction  of  local  laws  by  State  courts  should  be  binding  on 

Federal  court ogg 

statutes  giving  right  to  take  lands  compulsoHly  must  be  strictly  oon- 

»''"»ed X.     ......     .     817,  819-821 

of  statutes  giving  right  of  action  for  wrongful  death   .     .  '  .     .    1826-1827 
CONSTRUCTION  OF  RAILROADS, 

the  general  subject  .  , 1118-1162 

must  be  done  in  a  careful  and  proper  manner 1118 

effect  of  charter  authorizing  construction  . 1118 

no  liability  for  consequeiitial  injuries  if  charter  authority  is  not 

exceeded  or  abused 1118-1120 

rule  examined  and  applied llli-1122 

;  rightful  exercise  of  a  lawful  authority  never  affords  a  right  of  action     .  1121 
bridges.     See  Bridges. 

construction  of  track  in  highv|?ay  —  duty  as  to 1124 

contracts  for  construction 1138-1148 

interpretation  of  such  contracts 1138 

provisions  in,  as  to  engineer's  estimates  of  the  value  anfi  completeness 

of  the  work. _. II39 

validity  of  such  provisions 1138 

their  effect.     . 1139-1142 

when  equity  will  revise  engineer's  estimate  / .  1139 

for  mistake  —  what  constitutes  mistake 1139,  n. 

duty  of  engineer  in  such  cases 1140-1142 

must  act  personally 1142 

abandonment  of  contract,  new  agreement 1143 

extra  work II44 

entire  contract 1146 

modification  of  contract 1147 

payments  in  stock 1147 

sub-contractors .     .     .  lloO 

liability  of  company  for  acts  of  contractors  and  their  servants  .  .  .  1152 
,  what  reservation  of  control  over  the  work  renders, the  contractee  liable  1159 
where  the  contractee  owes  a  duty  to  the  public  or  individuals  .     .     .  1161 

specific  performance,  receiver,  etc ' 1162 

railroads  crossing  each  other 1163-1166 

See  Railroad  Cbossings. 

highway  and  private  crossings 1166-1171 

See  Highway  Cbossings. 

duty  to  establish  stations 1171 

See  Stations. 
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CONTEMPT,  Kagb 

railway  company  punishable  f or  .     . l^H 

CONTESTED  ELECTIONS.     See  Meetings. 

CONTRACT, 

made  with  corporation  under  wrong  name  cannot  be  avoided,  when  .      10 

to  take  and  pay  for  stock  implied,  when 53 

see,  however,  Salem  Mill  Dam  Co.  v.  Kopes 53,  n.  4 

created  by  subscriptions  to  stock  is  several    .     .     .     .  j 6B 

verbal,  to  take  stock 70 

to  take  shares  invalidated  by  fraud,  when 124-13(i 

directors  cannot  make,  with  corporation,  when 420-447 

executed,  ultra  vires  no  defence  to 571-580 

executory,  ultra  vires  may  be  defence  to 571 

party  having  benefits  of,  cannot  set  up  ultra  vires,  when  ....    576,  n. 

prohibited,  uZij-a  wires 584,  n  ,  58.5,  n. 

lease  of  road,  contract  for  invalid 568-570,  603 

see'  Cent.  Transp.  Co.  v.  Pullman  Car  Co. ,    189  U.  S.  24       .     .  568-671 

\  for  lease  of  road  of  another 603 

for  lease  of  buildings  for  necessary  use 603 

See  Lease.       ■ 

general  power  of  railway-company  to  make  contracts 593 

corporation  may  make,  same  as  individual,  except 593 

statute  requiring  to  be  in  writing,  relates  only  to  executory  ....    593 

need  not  be  under  seal  unless 593 

limitations  upon  corporations,  as  to 594 

in  excess  of  powers,  ultra  vires 594 

Stockholder  may  enjoin  from  making,  when 594 

presumptions  as  to 596 

see  Eastern  Counties  Ry.  Co.  v.  Hawkes,  L.  R.  5  11.  L.  297     .      596,  n.  1 

corporation  may  pledge  property 597 

borrow  money ' 597 

issue  securities 597 

mortgage  property 597 

assign  property 597 

executory,  ultra  vires,  rule  as  to 598 

made  by  corporations  before  organization  binding,  when      .     .       600-602 

for  necessary  services  in  organizing  the  corporation 600 

with  promoters 601 

See  Promoters. 

for  future  freights 620-623 

to  build  bridges,  cattle  passes,  etc 604 

as  to  location  of  stations 605-608 

See  Stations. 

to  influence  location  of  road 82-83j  1117-1118. 

relating  to  refreshment  rooms 610-612 

to  give  free  pass ; 612 

to  stop  trains  at  certain  place '    611,  613 

guaranteeing  bonds  of  another  company 614 

'to  carry  beyond  its  own  line 619-623 

liable  for  injuries  by  other  carriers 619-623,1921 

to  carry  freight  for  fixed  perioa  at  certain  rates 620-623 
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see  Cleveland,  etc.  R.  Co.  v.  Himrod  Furnace  Co.,  37  Ohio  St. 

321 .     .  ^     620-623 

with  two  or  more  agents  as  to  freight '  .  656-657 

,  obligation  of,  not  violated  by  taking  franchises  of  a  corporation  under 

,    eminent  domain 847-848 

to  convey  lands  to  railway,  what  title  must  be  conveyed  under      .     .     910 

for  construction  of  railways 1138-1144 

when  certificate  of  engineer  is  required 1138-1140 

engineer  to  determine  amount  of  penalty ^ 1139 

but  cannot  change  fixed  prices 1140 

erroneous  certificate 1139 

equity  will  relieve  against  improper  action  by  engineer,  in  refusing 

certificate ~ 1138-1140 

action  at  law  lies,  when 1140 

'    certificate  of  engineer  eonclusive,  when 1141 

engineer  cannot  delegate  the  power 1142 

implied  contract  that  there  shall  be  a  suitable  engineer 1142 

neglect  of  company  to  appoint  chief  engineer 1142,  n.  1 

contractor  concluded  by  estimates  of  engineer,  when  ....   1140,  1142 

fraudulent  estimates  by  engineer 1143 

engineer  refusing  to  make  estimates -  .     .     .     .    1143,  n.  2  ' 

equity  will  correct  rnistakes  of  engineer .  1143 

provision  of  contract  making  engineer  umpire,  will  be  disregarded  in 

equity,  when     .... 4     .  1143 

See  Construction  op  Railroads. 

abandonment  of,  by  mutual  consent,  effect  of 1143 

extra  work,  yihea  chargeable 1144-1,146 

entire,  when     ...'.......... 1146 

modification,  effect  of 1147 

payments  in  stock 1147 

to  build  railways  cannot  be'  specifically  enforced 1162 

receiver  will  be  appointed,  to  complete  road 1162-1163 

ticket,  evidence  of 1634^1636 

See  Tickets. 

limitation  of  liability  of  carrier'  by 1880-1896 

See  Limitation.  • 
special,  as  to  carriage  of  goods  must  be  proved  and  sued  on      .     .     .  1896 

legislative  grant  to  corporation  is 2059 

public  nature  of  corporation  does  not  affect  validity  of 2060 

CONTRACTORS, 

for  building  railways,  rights  of 1138-1143 

See  Contracts. 

entitled  to  charge  for  extra  work,  when 11*44 

rights  of,  when  contract  provides  for  payment  in  stock 1147 

'  sub-contractors,  rights  of llSO 

liability  of  company  for  acts  of 1152-1158 

what  reservation  in  contract  of  control  over  work  makes  company 

liable       1159 

not  a  "  laborer  "  under  statute  giving  lien 1192 

servants  of,  and  servants  of  contractee,  not  fellow-servants  .     .       1771,  n. 
VOL.111. — 44 
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nor  servants  of,  and  servants  of  sub-contractor 1771,  n. 

CONTRIBUTORY  NEGLIGENCE, 

the  general  subject 1447-1458 

may  go  in  reduction  of  damages 1447,  n. 

to  constitute  a  defence  it  must  have  been  the  proximate  cause  of  the 

injury 1448 

when  it  is  to  be  considered  a  proximate  cause 1449 

reason  of  the  rule 1448,  n. 

no  recovery  when  negligence  of  both  parties  causes  injury    .     .       1449,  n. 
defendant,  to  escape  liability  must  prove  negligence  of  the  plain- 
tiff     •     •     -^ 1449,  1455 

such  negligence  means  a  want  of  ordinary  care 1449 

test  of  such  care 1454-1455 

see  Davies  v.  Mann,  10  M.  &  W.  549 1450 ' 

applications  of  the  rule 1450,  n. 

contributory  negligence  must  be  such  that  without  it  the  injury  would 

not  have  occurred , 1451 

contributory  negligence  no  defence  when  injury  is  wilful      ....  1452 

rule  of  care  not  affected  by  sex 1452-1453 

no  recovery  when  injured  party  provoked  the  assault      1452,  n.,  also  §  315 

deafness  or  blindness  as  affecting  the  rule 1456 

intoxication 1457 

when  a  question  of  law 1458 

as  affected  by  rule  of  comparative  negligence 1459 

See  Comparative  Negligence. 

of  passengers '   .     .    1259-1262,1272-1298 

See  Passengers. 

of  passenger  contributing  to  injury 1259-1262,  1272-1298 

See  Passengers. 

passenger  standing  up  in  car,  not,  when 1259-1262 

leaving  seat  to  incur  obvious  danger  is 1260 

passenger  leaving  seat  to  shut  door  in  dark  and  crowded  car,  not 

guilty  of,  joer  se,  when 1260-1262 

of  property  owner  in  case  of  fire 1595-1601 

of  owner  of  cattle,  exquses  company  for  killing,  when     .     .     .   1853-1859 

CONTROVERTED  ELECTIONS.     See  Meetings. 

CONVERTIBLE  BONDS, 

rules  as  to 1952,  iges 

^  option  vested  in  holder  of 1952 

right  of  conversion  runs  with  the  bonds 1952 

bonds  may  be  made  convertible  by  corporation,  when 1952 

CONVEYANCE, 

of  right  of  way  to  railway  company 697-699 

conditional  conveyance  of  right  of  way 70] 

bonds  for 706-708 

See  Right  of  Wat. 

CORPORATli  BOOKS.     See  Books. 

CORPORATE  ELECTIONS.    See  Meetings. 
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proof  of 42-44 

when  it  begins '42 

■when  ends 44 

persons  dealing  with  company  bound  to  be  informed  as  to  .    ...      44 
how  validity  of,  may  be  inquired  into 44 

CORPORATE  FRANCHISE.     See  Fkanchise;  Meetings. 

CORPORATE   POWERS, 

how  derived 534 

limitations  upon .       535-542 

rule  stated  by  Mr.  Justice  Gray 535,  n.  1 

ultra  vires 542-585 

See  Ultra  Vires. 
distinction  between  excess  of  power  and  abuse  of  it    .     .     .     .       537-540 

see  Buckley  v.  Derby  Fishing  Co.,  2  Conn.  252 537,  n. 

corporation  at  liberty  to  adopt  any  reasonable  means  of  exercising  a 

power  conferred 537 

express - 535 

implied 535-542,  563 

illustrations  of  acts  ultra  vires 542-559 

'   only  such  as  are  expressly  given,  and 535,  n.  1 

general  words  conferring,  construed  in  subordination  to  general  law  535,  n.  2 

construed  strictly 535 

constructiorl  of  charter,  exceptional  rule  in  case  of  railway  companies     54.1 

see  Baltimore  u.  Baltimore,  ,qto.  R.  Co.,  21  Md.  91 541 

of  railway  companies  under  authority  to  build  railway,  what  im- 

-        plied  . ^     .     .     .       535,  541 

as  to  mode  and  manner  of  executing 537 

,     liability  may  be  incurred  under,  in  a  mode  different  froin  that 

authorized  by  statute 540,  n. 

persons  dealing  with  corporation,  bound  to  know  legal  limits  of  its 

powers,  wien 54O 

acts  in  excess  of,  not  necessarily  void" 540,  n. 

to  what  acts  ultra  vires  applies 54O,  n. 

contracts  entered  into  prohibited  by  law,  void 541 

see  New  York  Trust,  etc.  Co.  v.  Helmer,  12  Hun  (N.  Y.),  35  .     .    541,  n. 

of  railways  to  take  and  grant  property 543 

of  railways  may  build  telegraph  on  its  roadway,  when 543 

of  railways  to  build  refreshment  rooms 543 

of  railways  to  build  hotels 543 

of  railways  to  engage  in  cartage  of  goods 543 

of  Railways  to 'purchase  and  run  steamboats,  when      ....       543-546 

see  Coleman  v.  Eastern  Counties, "Ry.  Co ,     544 

of  railways  to  provide  for  transportation  of  traffic  to  its  line      .     .     .     546 
see  Greenbay,  etc.  R.  Co.  v.  Union  Steamboa,t  Co.,  107,  U.  S.  98  .     .     546 

of  railways  to  engage  in  other  enterprises     .       . 547 

of  railways  to  build  elevators 547 

of  railways  limits  upon  its  power  to  aid  other  enterprises     ....     548 
to  subscribe  in  aid  of  State  Fair  to  be  held  at  a  point  on  its  line  .     .     548 

see  State  Board  v.  Citizens  St.  Ry.  Co.,  47  Ind.  407 548 

has  no  such  power    .     .  _ 543 
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reasons  for  this  view  stated 549-558 

see  Davis  v.  Old  Colony  R.  Co ,       549-558 

of  railways  to  operate  coal  mines,  when 558 

of  railways  ultra  vires  acts  of,  may  be  so  acquiesced  in  as  to  render 

thera  enforceable  ........' 559-570,  574,  n. 

see  Creswell  v.  Lanahan,  101  U.  S.  351 562 

acquiescence  will  be  presumed,  when 563-564 

by  acceptance  of  fruits,  of  the  ttansactiop 568 

doctrine  of  estoppel  by  acquiescence  denied 568 

see  Cent.  Transp.  Co.  v.  Pullman  Car  Co.,  139  U.  S.  24  .     .     .       568-571 

observations  as  to  effect  of  this  case 570 

act  ultra  vires  may  be  enjoined  at  suit  of  stockholders,  when  .  .  .  564 
contract  in  excess  of  executed,  corporation  is  estopped  from  setting 

up  ultra  vires  to  defeat 571-580 

see  Bradley  v.  Ballard 577 

excess  of  power  does  not  invalidate  contract,  when       .         .     .      573,  n.  1 
corporation  having  benefit  of  contract  cannot  set  up  want  of  author- 
ity, when ^71,  572,  ,i. 

mortgage  given  for  money  borrowed  will  be  enforced  though  not 

expressly  authorized 573,  574,  n. 

ultra  vires  not  a  defence  when  it  would  work  a  legal  wrpng  -  .  580-585 
defence  of  ultra  vires  not  admitted  when  the  contract  is  executed  571-580 
defence  not  admitted  when  it  will  operate  a  legal  wrong      .     .     .  580-585 

power  to  deal  in  stocks 585 

purchase  of  rival  road  .     .     .     .' 586,  587 

consolidation  with  rival  company 588 

authority  to  aid  in  other  enterprises 548,  590 

no  authority  to  issue  irredeemable  bonds 592 

acts  done  under  two  charters,  conflict  of  laws 592 

power  to  contract 593-615 

See  Contracts. 

contracts  made  before  organization 598 

contract  for  leases 603 

See  Leases. 

power  to  build  branches,  etc.  '. 616 

feeble  company  restrained  from  wasting  its  assets  on  branch  road, 

when /    618 

power  to  contract  to  carry  beyond  its  line  for  future  freights  .  .  619 
when 'corporation  may  set  up  ultra  vires  in  defence      ......     623 

who  may  question  act  as  ultra  vires 627-632 

general  summary  and  rules  as  to  ultra  vires 632-634 

right  to  hold  real  estate ^   .     635 

See  Real  Estate. 
no  power  to  grant  certain  parties  preference  as  to  freight  facilities     .     639 
I  See  Discrimination;  Interstate  Commerce;  Preferences; 

State  Regulation  oe  Railways. 

pooling  arrangements,  validity  of 683-696 

See  Directors  ;  Officers. 
CORPORATION, 

how  created 6 
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exclusive  right  of  States  and  Congress  to  create 7,  n.  3 

vested  rights  of,  cannot  be  impaired  by  legislature 7 

amendments  to  charter  of,  can  only  be  made,  when 7 

qualities  and  requisites  of 8 

legal  person,  when 8 

may  purchase  real  estate  and  personal  property,  when 8 

what  is  .     .     ., S,  n.  2-11 

property  owned  by   . Q 

must  have  a  name 10 

adopting  same  name  as  another  will  be  enjoined  from  use  of ,  when  .      10 

must  sue  by  corporate  name 10 

how  name  may  be  changed     . / .     .       10 

by  prescription  may  have  several  names 10 

railway,  is  private,  when 11 

created  by  two  or  more  States,  status  of 15 

conditions  precedent  as  to  organization 15 

when  whole  capital  stock  must  be  subscribed  for  before,  can  go  into 

efiect 16,  17 

acceptance  of  charter  by,  essential 22-24 

may  be  implied,  when 22-24 

organization  of,  .rules  as  to 24-26 

under  general  laws 24 

action  by  or  against,  not  defeated  by  defects  in  organization     ...       25 

itself,  not  a  franchise 29 

what  constitutes  franchises  of 29 

domicileof 29-44 

may  do  business  in  other  States,  when 34-44 

residence  of,  what  constitutes 29-88 

not  citizens,  in  general  sense 38 

are  treated  as  persons,  when 33 

may  do  business  in  other  States,  when 34 

consolidation  of  domestic  with  foreign,  effect  of 34 

incorporated  by  two  or  more 34 

subscriptions  to,  by  individuals 52 

how  may  be  made 54 

subscription  to  stock  of,  by  individuals,  how  must  be  made      .     .     54,  58 

See  Subscription  to  Stock. 
irregularities  in  formation  of,  does  not  release  subscription  to  stock  of     121 

de  facto,  can  enforce  assessments 122,  n.  4 

violation  of  charter  by,  does  not  defeat  assessments     ......     123 

liable  for  making  unauthorized  transfers 167,  168 

cannot  votp  upon  stock  in,  owned  by  it 169,  172 

property  of,  belongs  to  it,  although  stock  all  belongs  to  one  person     191,  n. 

may  be  restrained  from  paying  dividends,  when 194 

having  declared  and  paid  dividend  to  part  of  stockholders  cannot  re- 
fuse to  pay  other  stockholders  on  ground  that  it  was  not  earned     .     194 

see  Stoddard  v.  Shatucket  Ferry  Co 194 

See  Dividends. 

trustee  of  its  creditors • 196 

liability  of,  for  improperly  refusing  to  transfer  stock 284 
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liable  for  transferring  stock  under  forged  assignment ....      284,  285 

incidental  powers  of      ...:., 542-559,  555,  n. 

ultra  vires,  no  defence  to  torts  by 1612,  1613 

contracts  before  organization  enforceable,  when 598 

estopped  from  setting  up  ultra  vires  to  defeat  payment  of  loan  .     .    574,  n. 
ultra  vires  not  defence  to  note  given  by,  in  excess  of  indebtedness 

authorized,  when 580,  n.  1 

see  Auerbach  v.  Le  Sueur  Mill  Co.,  28  Minn.  291 580,  ».  x 

acts  ot  ultra- vires •     •     -542-580 

See  CoKPOKATB  Powers  ,  Ultra  Vires. 

may  receive  and  transfer  notes  and  bills -.      583,  n.  1 

contracts  prohibited,  ultra  vires 583,  n.,  584,  n. 

prohibition  may  be  inferred 584,  n. 

prohibited  from  mercantile,  &c.,  business,  rule  as  to 584,  n. 

pow^r  to  deal  in  stocks  .  ^ 585 

peculiar  features  o£  corporations  .     ^ 595,  n. 

may  sell  or  pledge  property,  when 597 

may  issue  securities,  when 597 

may  mortgage  property,  when 597,  1946-1948  ,. 

See  Mortgage. 
liable  for  services  rendered  before  organizatibn,  when      .     .      600,  601,  n. 

see  Law  v.  Conn.  &  Pass.  River  R.  Co,  45  N.  H.  375 601,  n. 

See  Promoters. 
contracts  to  take  stock  in,  before  organization  of     ......     .     602 

de/ac(o,  may  take  lands  compulsorily,  when 819 

one,  cannot  take  land  for  use  of  another 823 

property  of,  liable  to  be  taken  under  eminent  domain       ....    830,  n. 
franchises  of,  may  be  taken  under  right  of  eminent  domain      .     .  842-867 

property  of,  may  be  taken  in  part 852 

lands  of  one,  taken  by  another,  measure  of  damages  for  .     .     .    1070-1072 

new,  by  purchasers  oJE  railway  at  foreclosure  sale 2005 

stockholders  in  old  may  become,  in  new,  when 2006,  2008 

See  Reorganization. 

effect  upon,  of  appointment  of  receiver 2013,  2089 

See  Receiver. 

legislative  control  over ..'......   2059-2080 

See  Legislative  Control  ;  State  Regulation. 

modes  of  terminating  existence  of   .     ,-■ ,   .  2088 

bound  by  acts  of  directors,  when 

See  Directors  ;  Subscriptions  to  Stock  ;  Dividends. 
CORPORATORS.     See  Corporation. 
CO-SERVANTS.     See  Fellow-Servants. 
COSTS, 

under  proceedi,ngs  to  condemn  lands,  rules  as  to 1089 . 

COVENANTS  (in  Lease).     See  Lease. 
COUNTY, 

division  of,  after  issue  of  bonds,  effect  of ........     .  368-.370 

See  Municipal  Corporation. 
COUPONS, 

treated  as  distinct  tickets 1653 
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detached,  good  when , 1653 

upon  municipal  bonds,  interest  on  from  maturity 324 

transferable  by  delivery 324-325 

statute  of  limitations  begins  to  run  on  when      . 324 

overdue,  does  not  operate  as  notice  of  defects  in  bond     ....     323,  n. 
need  not  be  signed  by  all  officials  who  signed  bonds,  unless      .      323,  n.  1 

transferable  by  delivery - 324 

demand  and  protest  not  necessary 325 

attached  to  railroad  mortgage  bonds 1966-196« 

become  due"  when 1966 

when  detached  on  negotiable  securities .  1966,  1968 

not  entitled  to  priority  unless 1967 

interest  allowed  on    .... 1967 

is  a  lien  on  the  property  though  detached  from  the  bond      ....  1967 

statute  of  limitations,  runs  on,  when 1967 

discrepancy'between  bond  and  mortgage  bond  will  control  ....  1967 

place  of  payment 1968 

holders  of,  entitled  to  pro  rata  distribution     .'    .     .     , 1968 

'   remedy  on  ... 1969 

presentation  for  payment,  not  necessary    ...,     .....     .  1969 

COURT, 

determines  question  whether  use  is  public     ......    820,  833-836 

question  of  negligence,  when  for  court 1238 

See  Negligence. 

CREDITORS, 

of   corporation   may  enforce  payment  of  subscriptions   for  stock, 

when ;     ....     139 

right  to  enforce  payment  of  unpaid  subscriptions 139 

transfers  by  subscribers  not  good  against,  when 139 

remedy  of,  against  subscribers 139-140 

right  of,  to  compel  full  payment  where  stock  has  been  taken  at  less 

than  par       .     , 157 

have  claim  to  earnings,  prior  to  stockholders,  when  debt  is  due  196,  n.  1, 198 

not  so,  as  to  immatured  debts     . 197 

rights  of,  as  affected  by  oonsolidationfof  company       .     .    2044,  n.  6,  2046 

CRIMES  AGAINST  RAILROADS, 

statutory  offences 1632-1633 

evidence  in  such  cases 1633 

indictment  and  procedure 1633,  n. 

what  constitutes  the  offence 1633 

CROSSINGS  —  See  also  Highway  Crossings  ;  Private  Crossings. 

caution  boards  at  crossings 1512 

statutory  duty 1512 

the  general  subject  of  injuries  at  highway  crossings    ....    1509-1549 

duty  of  company  to  construct §  287  a,  1509 

for  jury  to  say  whether  crossing  was  properly  constructed    .     .    1509,  n.  5. 
mutuality  of  rights  and  duties  of  company  and  travellers   using 

crossing '    .     .     .  1510 

character  of  duties  of  each  party 1511 


2270  INDEX. 

CROSSUiGS  — continued.  _         _  Page 

engineer  must  give  warning  of  approach  of  his  engine 1511 

such  warning  must  be  in  time  to  be  effectual 1511 

statutory  duty  as  to  warning  signals 1512,1514-1516 

effect  of  failure  to  observe  such  statutory  duties 1514-1516 

peculiar  doctrine  in  Tennessee 1516 

and  in  Missouri ■■•••• •     •  ^^J^ 

doctrine  in  these  States  believed  to  be  wrong 1616, 1517 

rate  of  speed  in  passing  crossinjg 1512, 1529 

no  rate  of  speed  negligence  ^er  se 1513,  n.  1 

company's  duty  as  to  its  trains,  appliances,  and  employes  , .  1513, 1514 
visitors  in  the  engine  cab  as  evidenceof  engineer's  negligence  .    .     .  1514 

backing  and  switching  cars  over  orossjng 1517 

right  to  make  "  flying  switches  " 1517 

measure  of  care  to  be  observed  in  passing  a  crossing 1525 

common  law  and  statutory  duty       . 1525 

duty  where  company's  structures  obstruct  the  view  of  the  tfack  1527-1529 
traveller  excused  from  duty  to  look  in  such  cases    .......  1527 

liability  rests  on  party  responsible  for  the  obstruction 1528 

applications  of  the  general  doctrine 1525-1528  and  notes 

foot  passenger  injured  must  establish  a  clear  case 1529 

company  not  bound  to  keep  flagman  at  crossing,  unless  .     .     .  1531,  1548 

rule'  when  flagman  is  kept 1532 

wheels  of  carriage  caught  in  track 1532 

need  not  stop  team  and  look  and  listen 1534 

when  he  hears,  but  cannot  see  train 1534 

when  two  trains  are  approaching,  one  of  which  can,  and  the  other 

cannot  be  seen 1535 

train  behind  time • 1543 

crossing  at  unusual  speed 1548 

duty  of  the  traveller  in  using  the  crossing 1518 

is  bound  to  use  ordinary  care      .     .     .' 1518 

should  always  look  and  listen 1518 

has  no  right  to  rely  entirely  on  presumption  that  company  will 

discharge  its  duty 1520-1522 

fact  that  train  was  not  on  schedule  time  does  not  alter  the  rule  1520,  1521 
see  Salter  v.  Dtica,  etc.  R,  Co.,  15  N.  Y.  273;  88  N.  Y.  42  .  .  .  .  1521 
company's  neglect  to  give  signals  will  not  excuse  traveller  from  his 

duty  to  look,  etc 1.520, 1537 

negligence  presumed  where  traveller  drives  over  crossing  at  a  trot 

without  having  stopped .     .     .    1522,  1525,  n.  2 

when  question  of  traveller's  negligence  is  for  the  jury  .  .  .  1522-1525 
rules  stated  in  Orrasbee  v.  Boston,  etc.  R.  Co.,  14  R.  I.  102  .     .  1522-1525 

compare  the  Iowa  doctrine 1.524,  n.  1 

where  noise   of    other  engines  prevents  traveller  from  hearing  ap- 
proach of  train 1529-1530 

CULVERT, 

to  carry  ofE  water  from  meadow,  liable  if  not  built 999,  n. 

allowing  water  to  percolate  on  to  land,  when  culvert  would  pi-event  1001,  n. 
insuflScient  to  carry  off  water,  company  liable. for,  when  .  1003,  1004,  n.  3 
of  extraordinary  flood 1003 
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in  election  of  directors,  when  allowed 409,  410,  n. 

CURTESY, 

tenant  by,  entitled  to  damages  for  lands  taken 989 


D. 

DAMAGE, 

what  constitutes,  in  eminent  domain  proceedings 1025-1032 

DAMAGES, 

recoverable  of  corporation  for  sale  of  fraudulent  stock  by  its  agents  .  251 
for  injury  to  house  and  lot  by  construction  of  road      .     .      722,  n.-72S,  n. 

to  house  erected  after  road  is  built  . 722-723,  n. 

assessed  or  given  for  lands  for  railway  purposes  include  what  conse- 
quential injuries 739,  ra.-748,  n. 

arising  from  negligent  or  improper  use  of  land  not  owned  by   .     .     .     740 

damages  for  "taking"  must  be,  paid 888 

owner  of  laud  abutting  on  highway  entitled  to,  when 769-786 

See  Streets  and  Highways. 
assessed  to  land-owners  must  be  on  basis  that  fee  is  taken    .     .     903,  n.  1 
landj.paymeiit  of  condition, precedent  to  right  of  entry,  when   .     .     .     912 

may  be  waived  by  land-owner 914 

for  wrongful  entry  included  in    assessment,   no   bar  to   action  of 

,     trespass  for  - 923 

value  of  improvements  put  on  land  by  company  to  be  given  as,  when  923 
statutory  remedy  for  recovery  of,  for  lands  ta,ken,  exclusive,  when  927-931 

rule  when  company  alone  can  bring  proceedings 929 

for  franchises  of  one  company  taken  by  another     .     .     .     .  '  .     .    938,  n. 

elements  of 938,  n. 

for  taking  land  for  railways,  mode  for  ascertaining 953-962 

commissioners,  etc.,  to  appraise,  rules  as  to 962-985 

application  to  assess,  must  be  in  writing,  effect  of 983,  n. 

assessed,  void,  if  land  not  lawfully  condemned 983,  n. 

for  lands  taken,  who  entitled  to 987-991 

belong  to  owners  at  time  of  taking 987,  991 

rule  when  statute  gives  damages  to  parties  interested  in  land  .  .  990 
can  it  be  shown  that  certain,  were  included  in  assessment  of     .     .     .  1002 

what  constitutes , 1025-1032 

construction  of  special  provisions  of  statutes  relating  to  .     .     .    1025-1032 

consequential,  not  recoverable  unless 1029,  n.  1-1032 

injury  to  prescriptive  right  is  element  of 1030,  n. 

diverting  water  of  spring 1030,  n. 

erecting- bridge  over  stream  so  as  to  change  current 1030,  n. 

excavating  so  as  to  weaken  foundations  to  buildings  .  .  .  ,  .  .  1031,  n. 
use  for  which  land  is  taken  essential  element  in  determining^  .  .  .  1032 
presumption  that  commissioners  included  all  consequential  .     .    1032-1035 

for  wrongful  acts       ....'. 1032 

not  included  in  assessment  of 1034 

measure  of,  for  land  taken 1035-1066 

general  rules  relative  to 1035-1066 
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elements  to  be  conBidered ' 1035-1066 

not  confined  to  value  of  land  taken ,    .     .     .     .    1036-1066 

market  value  of  the  whole  tract,  before  and  after  taking     .     .   1036-1066 

depreciation  in  value  of  part  not  taken 1036-1066" 

from  severance  of  land 1045-1052 

increased  expense  of  managing  parts  cut  off 1047,  n.  1 

from  destruction  of  symmetry  of  lots 1048-1050 

fences  to  be  built,  element  of,  when 1052 

from  noise  of  trains,  smoke,  cinders,  etc.  ^ 1054 

expense  of  removing  buildings 1054 

expense  of  changes  upon  land  not  taken 1054 

fire,  increase  of  danger  from 1042 

increased  cost  of  insurance 1042 

'    sentiment  and  fancy  not  regarded 1041 

what  owner  has  been  offered  for  land,  not  evidence     ....     1042,  n.  6 

prospective  value,  considered  when 1048,  1057 

exception ,    ', 

adaptation  of  land  to  particular  uses 1045 

quarries,  mines,^etc.,  on  lands 1045 

access  cut  off •     •  1045,  n. 

unforeseen,  are  covered  by  appraisal' 1034,  1046,  n. 

disadvantages  to  land,  element  of 1055-1062 

instances  of 1055,  n.  5 

injury  to  growing  crops 1055,  n.  5 

injury  to  business 1057,  n. 

see  Hannibal  Bridge  Co.  v.  Schaubacher,  57  Mo.  587 1057,  n. 

contingent  future  disadvantages 1058 

draining  springs 1058 

timber,  value  of 1058 

from  blasting 1059,  n.  1,  1066 

market  value,  true  test  of 1035-1066 

speculative  disadvantages  not  considered 1062 

how  market  value  should  be  estimated 1062 

forced  sale,  what  land  would  sell  at,  not  regarded  .......  1062 

owner's  estimate  not  regarded s.^  1062 

uninclosed  land 1062,  1063 

future  uses  to  which  land  might  be  profitably  applied 1063 

mill  property,  elements  to  be  considered 1063 

must  be  given  according  to  the  title  of  those  claiming 1064 

price  paid  for  land 1064 

improvements  put  on  by  owner 1064 

purpose  for  which  land  is  used,  essential  element  of  ■ 1064 

value  at  time  of  taking,  the  measui-e 1065 

interest  from  tiraS  of  taking ..'...  1065 

re-establishment  of  business,  expense  of 1065 

private  ways,  injuries  to 1067 

property  of  one  corporation  taken  by  another 1070 

not  confined  to  mere  physical  injury  to  land ■    .     .  1071 

-  measure  of,  where  part  of  road  is  condemned  for  highway  purposes   .  1072 
for  crossing  of  one  railroad  by  another 1071-1072 
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no  damages  for  delay,  expense  in  giving  signals,  ete.  ..   ^    .    .     .     .  1071 
when  wiiole  franchise  and  property  of  road  is  taken     ......  1073 

bonfined  to  the  tract  from  which  the  land  is  taken 1068-1070 

•      illustrations 1068-1070 

benefits  may  be  allowed  in  diminution  of,  when 1073-1079 

what  benefits  may  be  considered ' 1078-1076 

important  distinction  in  this  connection 1076,  «. 

see  Whitman  w.  Boston  ,•  etc.  E.  Co 1076,  ra. 

in  trespass 949 

for  injuries  to  passengers,  rules  as  to 1406-1420 

elements  to  be  considered 1406-1408,  1413 

instances  of  verdicts  sustained,  or  set  aside  because  too  large     .    1406-1407 

when  injury  is  permanent 1408,  1418 

amount  of,  rests  largely  in  discretion  of  the  jury 1408 

loss  of  time 1406 

expenses  incurred ' 1406 

medical  expenses  recoverable  though  rendered  gratuitously .     .     .  1406,  n. 

future  incapacity  to  labor 1408 

pain  and  suffering 1409,  1411 

rule  in  Phillips  v.  London,  etc.  Ry.  Co 1409-1411 

miscarriage  induced  by      .     .     .  / 1412 

cold  and  sickness  resulting  from 1413,  n. 

amount  of  salary  received  by  person  injured  after  injury  not  to  be 

deducted 1406,  n. 

amount  received  on  an  accident  policy  not  to  be  deducted  from     .     .  1418 

fact  that  plaintiff  has  large  income  not  regarded 1416 

i     exemplary 'damages   for  wilful  injury  inflicted  by  company's  ser- 
vant        1417-1418 

bodily  and  mental  pain  and  suffering 1411-1412 

mental  suffering  alone  not  sufficient 1412 

See  also  Injuries  Resulting  in  Death. 

age  and, occupation  to  be  regarded 1413 

disabling  effect  of  the  injury  on  the  present. and  future  earning 

capacity  of  the  person  injured       1408,1418 

possible  consequences  must  be  proved 1413  • 

injury  to  plaintiff.'s  eye 1415,  n.  3 

see  Jewell  v.  Union  Pass.  R.  Co 1415,  n.  3 

aggravated  hernia , 1414,  n. 

financial  condition  of  the  plaintiff  not  to  be  regarded 1416 

intemperate  habits  of  the  plaintiff 1416 

parent,  for  injury  to  child      .     .  ^ 1419 

husband,  for  injury  to  wife      .     .  _ 1420 

received  from  injuries  while  travelling  upon  the  Sabbath      .     .    1421-1428 

for  wrongful  expulsion       1686-1 693 

what  elements  to  be  considered 1686-1687 

instances  of  proper  and  of  excessive  verdicts 1691,  n. 

recoverable  for  injuries  resulting  in  death 1829-1837 

limited  to  pecuniary  loss 1834 

"  pecuniary  "  to  be  construed  liberally      ...     1 1834 

where  action  is  by  child  for  death  of  parent 1834 
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other  cases 1835-1837 

exemplary  damages,  -when  recoverable      .  ■ 1830-1831 

no  damages  allowable  by  way  of  solalium 1833 

in  case  of  injuries  to  live  stock 1874-1875 

for  goods  lost 1937-1945 

for  goods  injured 1939 

for  delay  in  delivery      -<. 1941, 1943 

loss  of  expected  profits,  consequential  damages 1938,  1940 

rule  of  Hadley  v.  Baxendale,  9  Exoh.  341 1938 

rule,  when  value  is  stated  by  consignor 1938-1942 

when  difference  in  market  value  is  the  rule 1941,  1943 

rule,  when  goods  to  knowledge  of  carrier  were  intended  for  special 

use , 1941-1944 

notice  of  special  use  must  be  given       1905,  n.,  1944 

See  Carriekb  of  Things. 

DAMNUM  ABSQUE  INJURIA.     See  Consequential  Damages; 
Legislative  Grant. 

DEAF  PERSON, 

rule  of  care  required  of      . 1456 

on  track 1546 

DEATH, 

resulting  from  personal  injuries        1821-1842 

See  Injuries  Resulting  in  DbSath. 

DECREES, 

by  consent  in  foreclosure  proceedings,  effect  of 1979 

rule  when  beyond  scope  of  bill .»   .     .     .  1979 

binding  upon  bondholders,  when  trustees  are  parties  to  proceedings, 

when - 1979 

trustees  not  precluded  from  consenting  to,  because  bondholders     .     .  1980  ' 

binding  when,  and  to  what  extent 1980 

effect  of,  declaring  mortgage  first  lien 1980 

purchaser,  admitted  as  party  defendant,  position  of 1980 

court  in  making,  not  bound  to  follow  provisions  of  mortgage  as  to 

sale  by  trustees,  when 1980 

provision  of,  for  payment  by  purchaser,  binding,  when 1980 

will  be  vacated,  when 1981 

modified,  how 1981 

floating  debt  cannot  be  provided  for  in,  unless 1982 

division  of  proceeds  of  sale  among  bondholders,  rule 1983 

ordering  sale  of  road  in  different  States,  rule  as  to 1984 

DEDICATED  STREETS   OR  HIGHWAYS, 

railroads  constructed  on,  constitute  a  new  use 787-790 

rights  of  owner  of  the  fee 787-795 

DE  FACTO  CORPORATION, 

what  is 17 

powei's  of 17-22 

organization  of,  can  only  be  questioned,  when 18 

contracts,  etc.,  binding  upon 19 

may  sue  and  be  sued 21 
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when  there  is  corporation,  strict  proof  of  corporate  character  not  re- 
quired      .      26 

can  enforce. assessments  upon  stock 122,  n.  4 

may  exercise  right  of  eminent  domain,  when 819 

DE  FACTO   DIRECTORS, 

who  are,  powers  of 414 

See  Directors. 

DEFECTIVE  MORTGAGE, 

will  be  reformed,  when .     .     .  1950,  n.  2,  1954,  n. 

will  be  treated  as  an  equitable  mortgage 1950 

see  Miller  v.  Rutland,  etc.  R.  Co 1950 

informal  bonds,  valid  as  a  lien^  against  a  subsequent  mortgage,  when  1950 

DEFENCE, 

to  actions  for  subscriptions " 98 

to  assessments,  or  calls '   .     .     .     .       98 

to  actions  upon  jnunicipal  bonds 370-372 

DELAY.    See  Carriers  op  Things. 

in  running  passenger  trains 1363-1364 

in  delivering  goods  carried 1937-1945 

in  calling  for  baggage  by  passenger 1812 

DELEGATED  POWER, 

to  take  lands  for  railway  purposes.     5ee  Eminent  Domain. 

DELIVERY, 

of  goods  to,  or  by  carrier,  what  constitutes 1895 

how  company  may  excuse  itseM  from 1879,1917 

attachment  Of  goods  excuses,  when 1879 

of  goods,  carrier  may  limit  its  liability  of  delivery  in  reasonable  time    1916 

of  part  of  goods,  is  of  whole,  when 1902 

delay  in,  excused  how 1916 

how  non-delivery  may  be  shown •     ■  1917 

damages  for  delay  in ■     ■    1937-1944 

obligation  of  carrier  as  to 1904,  h. 

liability  of,  only  determined  by   ... 1904,  1906 

excused  by  act  of  intermediate  agents  or  carriers,  when   .     .     .       1904,  n. 
when  large  accumulation  does  not  excuse  failure  to  make     .     .       1905,,  n. 

delayed  by  floods 1905,  n. 

only  required  to  be  made  at  its  stations 1906 

consignee  bound  to  receive  in  reasonable  time  after  arrival  ....  1906 

rule  when  they  arrive  on  Sunday 1906 

when,  begins  to  take  them  away 1906 

may  be  at  place  for  which  they  are  marked 1907 

at  wrong  pUce 1906 

.     question  whetjier,  has  been  for  jury ,     .     .     .  1907 

what  constitutes 1915 

must  be  at  safe  and  convenient  place 1915 

consignee  present  and  helping  unload  goods,  effect  of 1915 

see  Rooth  v.  North  Eastern  Ry.  Co.,  2  Exch.  173 1915 

rule,  when  consignee  refuses  to  accept 1915 

'     cannot  at  once  return  goods  to  consignor  .     .     ._ 1915 

See  Carriers  of  TniiiGS. 
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DEMAND,                                              /        .„,.    .  ^^°' 

must  be  made  for  dividends  before  action  will  he  for ^01 

upon  whom  may  be  made ."'9000^9 

for  payment  of  calls  when  necessary >     •      -^-a-"'' 

DEPOSIT 

to  secure  damages  assessed  in  condemtiation  proceedings      .    .    -888-889 

mayb#giveninlieuof  pre-payment 888-880 

must  be  unconditional ' 

not  allowed  in  Kentucky 

DEPOT,  327 

right  to  take  lands  for 

See  Station. 

DEPOT  GROUNDS,  , 

streets  cannot  be  laid  across,  when      .     ■ "  '  "• 

not  required  to  be  fenced,  when 

DEVIATION,  ,  .. 

from  route  surveyed,  allowed,  when ■'■•^"*'  "•     ; 

DIRECTORS,                                                                  ^            ,           , 
of  raUway  company  may  bind  stockholders  by  acceptance  ot  amend- 
ments to  charter,  when j^° 

amendment  authorizing  increase  of  number  of,  effect  of m 

fraud  by,  does  not  defeat  assessments,  when 120 

see  Dorris  v.  French,  4  Hun  (N-  Y.),  292 120 

liability  for  making  false  statements  as  to  affairs  of  the  company  418,  n.  1 

liabiUty  for  fraud  generally -.     .     .     .    438-447,489 

cannot  make  profit  out  of  contracts  with  corporation 121 

when  discrfetion  as  to  assessments  is  vested  in,  rules 1*9 

how  exercise  of,  may  be  proved 150 

trustees  of  stockholders     ., 178 

Stockholders  cannot  sue  at  law,  when 189 

sole  judges  of  the  propriety  and  means  of  declaring  dividends, 

when \93,  n. 

equity  will  compel  declaring  of  dividend,  when  .     .     .    190,  n.  3,  191,  n.  1 

duty  of,  as  to  calls 229 

may  hold  meetings  out  of  State ...    398 

when  required  to  be  stockholders,  proof  of  qualification 402 

how  elected 406-409* 

who  are  eligible  to  election     .     .     .     '. 413,  n.  3 

how  meeting  for  election  of,  must  be  called 406-409 

'.  .  See  Meetings. 

stockholders  may  compel  holding  of  an  election  by  mandamus  .  •  408 
this  right  not  affected  by  a  sale  of  the  corporate  property  ....  408 
directors  cannot  dispute  this  right  because  stockholders  are  alleged  to 

represent  a  rival  corporation 408 

who  may  vote  at  such  elections '    407 

election  may  be  supervised  by  court  of  equity 409 

cumulative  voting,  when  allowed 409 

who  are  eligible  to  election  as  directors 410 

need  not  be  a  stockholder 410 
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though  this  is  generally  made  requisite  by  statute 410 

statutes  making. this  requirement  are  self -executing 410 

effect  of  becoming  disqualified  after  election  by  disposing  of  stock  410-4 1 1 , 

'412 

as  to  eligibility  of  non-residents 411 

eligible  candidates  having  largest  number  of  votes  must  be  declared 
elected  although  ineligible  candidates  received  a  larger  vote  .     .     .     411 

alien  may  be  a  director 412 

peculiar  case  where  all  directors  except  two  became  disqualified, 

powers  of  these  two 412 

see  Moses  v.  Tompkins,  84  Ala.  613 412-414 

de  facto,  who  are,  powers  of _  .     .       414-418 

equity  will  not  restrain  acts  of 414-415 

courts  of  law  will  not  allow  acts  of,  to  be  questioned 41 5i 

creditors  estopped  to  deny  validity  of  acts  of  directors  de  facto  .     .     .     415 
what  is  necessary  to  constitute  ai  board  of  directors  lie/acto  .     .     .  4^5-416 

see  Waterman  v.  Chicago,  etc.  R.  Co.,  139  HI.  658 416 

holding  over  status  of 416 

functions  of,  cease  by  laches,  when 417 

see  Bartholemew  v.  Bentley,  1  Ohio  St.  37 417 

bankruptcy  of,  does  not  vacate  office,  unless 417 

acting  as,  "sufficient  evidence  that  they  are,  when 417 

conflicting  boards  of,  relative  rights  of  ~    .     .     .- 417 

acceptance  of  office  by,  must  be  shown 418 

how  acceptance  may  be  established 418,  n.  2 

acceptance  presumed,  when 418 

presumption  rebutted,  how 419 

provisional,  will  not  be  restrained  from  acting  as,  when 419 

how  may  resign  > 419 

relation  of,  to  stockholders    . ^  .     .  419-450 

quasi  trustee  of  stockholders 419 

duty  of,  to  stockholders 420-447 

not  permitted  to  have  interests  adverse  to  stockholders    ....  420-446  , 
must  account  to  stockholders  for  discharge  of  their  trust      .     .     .     420,  n. 
management  of,  will  not  be  interfered  with  by  courts  of  equity,  un- 
less      422 

not  permitted  to  purchase  property  of  corporation  which  they  are 

authorized  to  sell,  unless 422,  n.  2 

see  European,  etc.  R.  Co.  v.  Podr,  59  Me.  277  ...'..     .      422,  n.  2 
cannot  make  profit  on  property  purchased  for  corporation    ....     422 

contracts  by,  for  construction  of  roa4 422,  n.  2 

not  i^sponsible  for  default  of  officers  or  algents  appointed  by  them, 

when 423,  n. 

cannot  act  as  vendee  and  vendor  of  property  bought  for  corpora- 
tion  424,  n.,  426 

vote  of  transferring  property  to  ope  of,  void,  when      ......     426 

contract  by,  to  retain  control  of  corporation  void 426 

noi;  permitted  to  buy  corporate  property  at  public  or  judicial  sale, 

when .... ■. 426 

acts  of,  will  be  set  aside  by  a  court  of  equity,  when ~ .    427 
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purchasing  railway  at  judicial  sale  will  be  treated  as  for  benefit  of 

corporation,  -when 427 

lease  made  by,  of  another  corporation  iu  which  they  are  also  direct- 
ors, effect  of     ...    r 427,  n.  2 

see  Bill  v.  Western  Union  Tel.  Co.,  16  Fed'.  Rep.  14      .     .     .     427,  n.  2 
assenting  to  contract  from  which  they  derive  profit     .  .      427,  n.-437 

purchasing  property,  and  selling  to  corporation  for  profit     .     .     .    427,  n. 
mortgage  executed  to,  to  secure  claims  bought  by  one  of  the,  invalid    423 

see  Davis  v.  Rock  Creek,  etc.  Co.,  55  Cal.  359 425,  n. 

fraud  by,  not  essential  to  invalidate  such  transactions     ....    424,  n. 

see  Flint,  etc.  R.  Go.  v.  Dewey,  14  Mich.  477 424,  n. 

see  Great  Luxembourg  Ry.  Co.  v.  Magnay,  25  Beav.  586     ..     .    428,  n. 

see  Benson  v.  Heathovn,  1  Y.  &  Coll.  326 424,  n. 

see  Michond  v.  Girod,  4  How.  (U.  S.)  555    .     .     ." 424,  ». 

may  become  creditors  of  the  corporation 428,  429,  n.  1 

may  collect  debts  fairly  due  them  from  the  company 428-431 

may  lend  money  to  the  corporation 431,  n.  1 

may  buy  and  sell  stock  of  the  corporation 431 

cannot  he  party  to  contract  with  corporation,  when  interests  may  he 

adverse ' 431-436 

see  European  R.  Co.  v.  Poor,  59  Me.  277 431,  n.  4 

contract  of,  with  company  in  which  one  of  them  is  stockholder, 

invalid,  when 431-432,434 

one  of,  may  purchase  mortgage    upon    property  of    corporation, 

when ' 426,  n.  1 

see  Smith  v.  Lansing 426,  n.  1 

cannot  make  contract  to  furnish  supplies  for  corporation      ....    426 

or  for  construction  of  the  road    .     .     .- 432 

exceptions 434,  n. 

cannot  buy  property  of  corporation,  when     ... 426,  437 

must  not  be  interested  in  contract  made  by  third  persons  with  cor- 
poration   428,  432,  436 

contracts  with,  voidable 427,  429,  432,  436 

rulfe  as  to 434 

corporation  may  ratify  voidable  acts  of,  effect  of 434,  n. 

rights  of  strangers  cannot  be  affected  by  such  ratification     .     .     .    434,  n, 

such  contracts  prima  fiicie  fraudulent 435 

fairness  of  contract  will  not  be  considered 435,  «. 

see  Flint,  etc.  R.  fco.  v.  Dewey,  14  Mich.  477    .' 435,  n. 

not  permitted  to  acquire  interest  in  contract  after  it  is  made    .     .    .    436 

corporation,  proper  party  to  bring  to  account 437 

stockholders  may  bring  bill  for,  when 437 

not  permitted  to  favor  one  class  of  stockholders 437 

relation  of,  to  the  corporation 438-447 

relation  of,  to  the  public 438-447 

liability  of,  for  fraud  or  wrongful  acts 438-447 

are  agents  of  corporation 438-447 

powers  and  duties  of 454-462 

not  bound  to  follow  advice  or  directions  of  stockholders      ....    439 
railways  treated  as  trustees  for  public • .     .    .  439-443 
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invested  with  large'  discretion 439,  n.  2 

see  Speering's  Appeal ^     i     ..-.■.     .      439,  n.  2 

©nly  liable  for  fraudulent  or  grossly  improvident  acts 439 

fraudulent  acts  of  as,  liable  tp  person  injured 441-444 

liable  for  negligence,  when ' .     442 

liable  for  fraudulent  acts  of  co-direotw,  when 442,  n.  8 

non-attendance  upoii-  meetings  of  board,  treated  as  negligence,  when      442 

assent  to  illegal  dividend  by,  effect  of 441 

illustrations- v442 

liable  for  fraud,  embezzlement,  etc.,  of  officers,  agents,  or  co-directors, 
when 320,  n. 

'     misjiidgteent  of,  'not  liable  f (Jr  " 442 

dnritting  to  attend  meetings  of 442 

Wrongful  disposition  of  property  of  corporation  by      ....       443,  444 

stockholders  cannot  sue  at  law  for  fraud,  etc. .-     .     444 

remedy  of  stockholders  against,  in  equity 444-446 

equity  will  restrain  action  of,  when 444-445 

see  Gray  ».  New  York,  etc.  Steamship  Co.,  3  Huh  (N.  Y.),  383     .     445,  n. 

see  Sturges  v.  Stetson,  1  Biss.  (U.  S.)  246 446,  re. 

what  must  be  shown  to  sustain  suit  by  stockholders  against  176-1 85, 447-453 

powers  of,  how  derived 454 

extent  of  authority  of "   .      454,  455 

implied  powers  of,  w,hat  are 456 

entitled  to  exclusive  management  of  corporation     . 456 

may  do  any  act  which  corporation  can  do 456 

stockholders  no  right  of  control  over 457 

see  Dayton,  etc.  B.,  Co.  v.  Hatch,  1  Dis.  (Ohio)  84 457 

see  Conro  v.  Port  Henry  Iron  Co.,  1'2  Barb.  27 457 

cannot  make  fundamental  change  in  cbrporation 458 

cannot  accept  arftendnients  to  charter,  when 458 

see  Com.  v.  Cullen,  13  Penn.  St.  183 460 

see  Spraguew.  111.  KiverB,  Co.,  19Ilt.  174 460 

as  to  increase  of  capital  stock 458f 

see  Witter  v.  Mississippi,  etc.  R.  Co".,  20  Ark.  463      .....  459-460 
stockholders'  meeting  cannot  control  action  of,  except     .     .  457,  458,  n.  1 

Ho  power  to  sell  bonds  of  company,  when 460 

^  by  action  as,  only  bipd  the  company    ., 461 

rule  when  acts  are  in  excess  of  powers 461 

authority  of,  will  be  presumed,  when 462 

Cannot  delegate  their  powers,  except 462-471 

must  generally  act  as  a  board 464,  474 

acting  individually,  are  special  agents •    464,  478-483 

when  may  aof  individually,  as 466-474,478 

formalities  to  be  observed  by      . 468-482 

formalities  may  be  waived j  when >.     .     .     474 

qtiorum  of,  what  constitutes   .     .     .' 476,  483 

meetings  of  board  of,  notice  required 476,  483 

lioticewiB  be  presumed,  when 476( 

Edngle  director  cannot  bind  corporation,  unless 478 

eq^poration  bound  by  admission  and  representation  of ,  when    .     .     .    479 
VOL.  in.  —  45 
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prima  facie  powers  of,  distinguished  from  sfime  powers  of  other 

agents 481 

illustration 481 

reason  for  distinction 482 

acts  and  resolutions  of,  need  not  be  recorded 482 

may  be  established  by  parol,  when 482 

where  they  may  meet 483 

compensation  of,  none  unless 483-485 

knowledge  of  facts  by,  binding  on  corporation,  when 486-488 

liability  of,  to  public,  for  frauds 438-447,  489 

powers  of,  to  contract,  defined 596,  n.  1 

see  Eastern  Counties  Ry.  Co.  v.  Hawkes,  L.  R.  5  H.  L.  Cas.  297   596,  n.  1 

may  execute  mortgage,  when 1951 

may  authorize  making  of  mortgage,  when     . 1951 

See  Ultra  Vires;  Corporate  Power;  Railways;  Mortgages. 

DISADVANTAGES, 

to  lands  from  construction  of  railway,  evidence  of  damage  .     .  1055, 1062 
contingent,  future 1058 

DISCRIMINATION, 

by  railway  companies  as  to  freight  and  passengers    12,  641-656, 1198, 1671 

liability  for 12,  641-656 

between  customers  as  to  facilities  or  rates,  not  allowed,  except      .  641-656 

when  permissible .  641-646 

as  to  rates  of  freight  charges 645-651 

illustrations 641-650 

as  to  passengers 1198, 1671 

See  State  REGnLATiON  of  Railroads;  Freight  Charges. 

DISEASE, 

rule  where  predisposition  to  disease  unites  with  defendant's  negli- 
gence in  causing  injury 1441-1443 

DISSOLUTION.    See  Forfeiture. 

DIVERTING  HIGHWAY, 

by  railway,  rules  as  to 767-769 

DIVERTING  STREAM, 

railway  company  bound  to  restore  it  and  keep  it  in  former  state    .    .  1005 

DIVIDENDS, 

are  payable  to  person  whose  name  appears  on  stock  book  as  stock- 
holder       167 

must  be  equal 193,  n.  1 

see  State  v.  Baltimore,  etc.  R.  Co 193,  n.  1 

must  be  declared  out  of  profits 193,  194  and  notes 

paid  out  of  capital,  or  from  money  borrowed,  may  be  recovered  back, 

when 194 

by  consolidated  company  from  earnings  made  before  consolidation    .    194 

right  of  stockholder  to 190-195 

cannot  be  compelled,  except 190-195 

when  courts  will  compel 190,  n.,  191,  n. 

effect  of  declaration  of .    191,  n.  1 

action  for,  cannot  be  maintained  until 191-192 
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articles  of  association  providing  that  semi-annual,  shall  be  declared, 

directors  can  refuse  to  declare 190,  n. 

mandamus  will  not  lie  to  compel  payment  of 192;  n. 

mandamus  will  not  lie  to  compel  production  of  books  for  purpose  of 

declaring 190,  n. 

effect  of  declaring 191,  n.  1 

directors  may  be  compelled  to  declare,  when 191,  n.  1 

declared,  equity  will  enforce  payment  of 191,  n.  1 

may  be  declared,  time  of  payment  to  be  subsequently  fixed  .    .    .   192,  n. 

e&ct  of  declaring      . 199 

to  -whom  payable 199,  200 

good  against  creditors,  when 200,  201,  n.  1 

demand  for,  before  suit 201 

statute  of  limitations  begins  to  run  from  time  of  demand  ....  201 
declared  when  corporation  is  insolyent,  will  be  restrained  at  suit  of 

creditors 201 

guaranty  of,  effect  of 202 

increase  of  capital,  rule  as  to 208,  n.  1 

extraordinary,  rule  as  to    .     .  ' 208,  n.  1 

money  in  hands  of  directors,  rule  as  to 209-212 

increase  of  stock,  rule  as  to 209 

how  payable 212 

on  preferred  stock,  how  must  be  paid  . "...    245 

See  Preferred  Stock. 
DOG, 

railroad  (iompany  liable  for  killing 1853 

as  part  of  passenger's  baggage 1802,  n.  3 

shipped  as  freight 1919 

DOMESTIC  ANIMALS.    See  Injuries  to  Live  Stock. 

DOMICILE, 

of  corporation,  where  is , 29-44 

may  have  in  one  State,  and  residence  in  another 30 

DONATIONS, 

distinguished  from  subscriptions  to  stock 300 

by  municipal  corporations,  not  authorized 300 

vote  to  make,  entirely  distinct  from  vote  to  create  a  debt  in  respect  of 
such  donation 333 

DOWER, 

tenant  by,  entitled  to  damages  for  taking  of  land 989 

DWELLINGS, 

railway  company  cannot  take  lands  for,  when    .    .    830,  831,  838,  841,  7>. 


E. 

EARNINGS, 

accumulated,  furnish  no  consideration  for  increase  of  stock,  when  196,  197 

net,  what  are 195-199 

See  Net  Earnings. 
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EASEMENT,                                 ^     ^,.                                               ^^°| 
acquired  by  railway  company,  not  public * 

belongs  to  company  exclusively • 

of  abutting  owner  in  highway.    See  Streets  and  Highways. 

acquired  by  railways,  in  lands  taken ■     •     ■     '^"^'^^'^^^ 

perpetual,  when    ...••■, ''   'K^.^. 

railway  company  obstructing,  liable  for J-o^* 

EJECTMENT 

lies  against  railway,  when  damages  are  not  paid,  when   .      919-921,  notes 

for  entry  under  irregular  proceedings -oqa 

when  notice  to  quit  must  be  given '         L". 

land-owner  estopped  from  bringing,  when «^* 

lies  to  recover  land  from  railway,  when 

ELECTIONS, 

corporate.     See  Meetings.  ,  - 

ELEVATED  RAILROADS,  ,    .      . 

erecting  roads  so  as  to  interfere  with  easement  of  light  and  air,  etc., 

of  premises,  liable  for 798-800 

right  of  owners  of  abutting  property  to  compensation       ....  79a-S0<J 

See  also  Streets  and  Highways. 
see  Story  v.  N.  Y.  Elevated  R.  Co 799-800 

ELEVATORS, 

railway  company  may  build °*' 

EMBANKMENT, 

allowing  water  to  ooze  through,  on  to  lands,  actionable,  when  .    .  1001,  n> 

see  Stevens  J).  Middlesex  Canal '    .     .     .     .  1001,  n. 

see  Rowe  «.  Granite  Bridge  Co 1002,  n. 

setting  back  surface  water       1007-1018 

See  Construction  ;  Surface  Water. 
injury  from  washout  of,  negligence  presumed 1563,  n. 

EMINENT  DOMAIN, 

right  to  exercise,  can  only  be  conferred  by  the  State   .    .     .    .     6,  7,  ».  3 
right  of,  not  defeated  by  defects  in  organization  of  company     .  , .  25,  n.  4 

is  prerogative  franchise 27 

may  be  exercised  by  foreign  corporation,  when 36 

right  of,  defined 814 

relative  power  of  State  and  Federal  Governments 813' 

State  tribunals  may  be  used  by  Federal  Government 813 

right  of ,  an  incident  of  sovereignty        .  " 809-810 

constitution  merely  a  limitation  upon .     .     .811-814 

when  right  may  be  exercised 809-810 

conditions  upon  which  right  depends 810-81.5 

principle  upon  which  right  of,  rests  . 810,  n.  2 

power  may  be  delegated  to  corporation 815-816 

but  must  be  strictly  pursued 815-817 

who  to  determine  extent  of  delegation 815 

public  use  indispensable 810,  nt  1 

what  is  a  public  use 822-832 

how  public  use  determined 815,833-836 

is  a  political  and  not  a  judicial  q^iestion 833-836 
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relaitive  f urkdietion  of  «6ttrts  and  If^ielature 833-836 

just  compensation  must  be  given  ' 810  n-,  933 

what  is  property  requiiing  compensation 997 

remedy  to  recover  cooipensatipn  must  be  given 933^  n. 

see  CushjiiaB  v.  Smith,  34  Me,  247  ,-..,.; 942-946 

eoinpensation  to  be  concurrent  with  takiag,  when 888-890 

See  'Compensation. 

necessity  for  takiag  is  for  legislature 833 

■when  right  is  delegated  to  corporation  .     .  ' 815,  833 

foreign  corporation  may  be  authorized  to  take  lands  by   ...     .  815,  816 
statutory  provisions  for  taking  under,  must  be  strictly  construed  .     .     817 

rig'ht  must  not  be  exceeded 817,  818,  a. 

title  taken  under,  may  be  designated  by  the  statute     .     .      817,  n.,  818,  n. 

<     necessity  for  taking,  vested  in  corporation,  discretion  exercised  by, 

effect  of 819,  820 

li^t  of,  delegated,  is  f)er-sonal .* 819 

convenience  may  be  -regarded  ....  820 

quantity  of  land  to  be  taken,  how  determined 821-823/ 

land  may  be  taken  for  pjivate  sadings,  etc.     .......      622,827 

who  must  exercise  right .     823 

width  of  road 821,822,841-842 

vphen  quantity  is  unlimited     .     .  ' 822 

land  taken  under,  may  be  used  for  any  purpose  in  fui-therance  of  the 

enterprise 628,  n.  1 

side  tracks,  turn-outs,  etc., 827 

for  branch  roads  .  ' 827,  to.  1,  828 

see  N.  Y.  Central  R.  Co.  v.  Manhattan  Gas-Light»Co 828,  n.  2 

all  property  subject  to  right  of 830,  n. 

property  of 'corporations ^' .     .     .    830,  n. 

franchises 830,  n. 

exclusive  rights 830,841-842 

right  to  take  for  general  use,  does  not  auttiorize  for  special  use     .  829-831. 

dwellings  for  operatives      .    ' 830 

temporary  right  of  way 830 

gravel  banks 831 

wbarf 831 

ferry 831 

may  take  for  stations  and  approaches  thereto 831 

Workshops 831 

right  of,  under  peculiar  statute 831-833 

present  necessity  not  the  test  of  right  to  take  lands  by 832 

'     light  of  j  cannot  be  exercised  for  speculative  purposes 832 

to  defeat  building  of  rival  lines '.     832 

only  surface  need  be  taken 832 

cannot  be  defeated  by  device  of  the  land-owner 832-833 

stoneSj  etc.,  taken  from  land  may  be  used,  how 832,  833,  838 

for  materials,  when 833 

what  lands  may  be  taken .     .836-842. 

property  already  devoted  to  a  public  use 841 

all  lauds  necessary  for  the  intended  purpose  may  he  taken  ....    886 
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need  not  be  shown  that  land  sought  to  be  taken  is  needed  for  the 

immediale  purposes  of  the  company 837 

land  for  temporary  buildings— dwellings  for  operatives,  etc.  830-838,841,  n.  3 

spring  of  water  may  be  condemned 839 

lands  of  municipal  corporation  cannot  be  taken  under,  when  .  .  .  840 
lands  already  appropriated  to  public  purpose,  rule  as  to  .  .  841,  842-844 
special  charter  power  overrides  general  statute  as  to    ...     .      841,  n.  3 

right  of,  exercised  in  bad  faith  will  be  restrained 842 

land  may  be  taken  under,  when  corporation  already  has  lease  of  836,  842 
franchises  of  another  corporation  may  be  taken  under      .     .     .       842-868 

rules  as  to 842,  846-868 

applications  of  these  rules 843-848  and  notes 

distinction  as  to,  between  private  and  public  corporations  .  854,  856,  n. 
land  already  taken  under,  cannot  be  taken  by  another  under  general 

laws 854 

relinquishment  of  right  of,  by  State,  cannot  be  implied" .     .    .      866,  867 

can  the  State  relinquish  this  right 866,  n.  2 

see  Enfield  Toll  Bridge  Co.  ».  Hartford,  etc.  R.  Co 847-849 

compensation  for  taking  franchises.     See  Compensation. 

exclusive  grants,  presumption  as  to 868 

what  constitutes  a  "  taking  "  of  property  under 879-883 

what  constitutes  a  "  taking "      .     .  ' 879-883 

injuries  to  land  may  be 1029 

lands  taken  under,  must  be  paid  for  within  reasonable  time     .     .     .     879 

conditions  precedent  to  exercise  of  right  of,  rules 883-888 

when  charter  requires  endeavor  to  agree  with  owner  as  to  damage, 

rule 883 

what  petition  in  such  case  should  state 883 

abandonment  of  route,  after  lands  are  taken  under,  effect  of  .  889-894 
change  of  use.     See  Streets  and  Highways. 

preliminary  surveys 894 

location  of  route.    See  Location. 

estate  in  lands,  taken  by  railways  under 897-901 

whether  fee  or  easement  only  to  be  taken 897 

right  of  entry  under  proceedings,  attaches,  when 912-919 

statutory  remedy  provided  under  proceedings  for  exclusive       .       927-931 

proceedings  to  condemn  land  under 931  e«  seq. 

mode  for  ascertaining  damages  for  land  taken  under  ....       953-962 

commissioners,  etc.,  to  appraise  damages 962  et  seq. 

competency  of  viewers       986 

motion  to  set  aside  verdict  of  viewers,  to  whom  addressed    ....     986 

parties  to  condemnation  proceedings 986-996 

parties  to  institute  proceedings 986-987 

parties  defendant  to  proceeding        987-996 

effect  of  making  person  a  party  to  proceedings  under 996 

word  "  owner  "  or  "  proprietor  "  defined 991 

lessee's  interests 995-996 

inchoate  right  —  effect  of  taking 996 

title 996-997 

"property"  defined 997 
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I  interference  with  watercourses 997-1018 

right  of  company  to  obstruct  the  natural  flow  of  water  by  embank- 
ments.           1007-1009 

the  better  doctrine j     .     .  1007 

Massachusetts  rule 1008 

merits  of  question  discussed  in  notes 1009-1012 

injuries  to  riparian  rights  on  navigable  streams      .     .     .   1018-1023,  1030 
eopstjtntional  .provision  requiring  compensation  or  security  therefor 

to  precede  condemnation;  effect  of 1027 

such  provision  contemplates  only  an  actual  entry 1027 

lands  "  injuriously  affected" —compensation   ., 1028' 

effect  of  statutes  requiring  compensation  in  such  cases     .     .     .  1028,  1029 
consequential  injuries  to  land  not  taken  —  no  recovery  for   ....  1029 

what  constitutes  ydamage i 1025-1032 

presumption  that  commissioners  estimated  all  injuries 1032 

measure  of  damages,  general  rule 1035-10^3 

blasting,  injuries  from,  to  be  assessed       1066 

private  ways 1067 

damages  confined  to  the  particular  tract 1068 

compensation  for  property  of  one  corporation  taken  for  its  use  by 

another  —  measure  of 1070 

what  benefits  may  be  allowed 1073-1079 

opinions  as  to  value,  expert  evidence 1079 

See  Expert  Evidence. 

damages  in  trespass 1086-1087 

See  Damages. 

power  not  exhausted  by  first  taking 1088 

costs  of  proceedings 1089-1090 

EMPLOYES,  \ 

'     of  railway  injured,  superintendent  or  other  agent  may  employ  surgical 

aid,  board,  and  attendance,  for     .     .   , 526-529 

volunteer  on  train  to  assist,  is  not  passenger 1212,  n.  4 

nor  a  servant ; 1790 

stipulation  in  free  pass  that  holder  shall  be  considered  an  employ^    .  1696 

State  may  provide  rules  as  to  competency  of 2077,  n. 

liability  of  railway  company  to 1712-1766 

See  Agents;  Directors;  Servants;  Fellow-Servants. 
liability  of  lessor  and  lessee  to.   .     . 2056,  n. 

ENABLING  ACT, 

municipal  corporations  must  conform  to,  in  issue  of  bonds  in  aid  of 
'  railways 302-313 

ENGINES, 

railway  company  may  build 536 

defective,  used  by  railway,  liable  for  injuries  from      .  721-722,,  1576-1580 

degree  of  care  required-  in  selection  of 1227-1247 

inspection  of,  need  not  be  shown,  when 1268 

person  riding  on,' company  liable^ for  injury,  when       .     .       1272,  n.,  1286 

stock-drover  riding  on 1272,  n. 

consent  of  engineer,  effect  of 1286 

See  Injuries  to  Passengers;  Negligence. 
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jiefeotiv?,  spattering  sparks,  fttc.       .     ,    ,     .    > 1575-1579 

duty  of    company  as    to    appJiaaces  to  prevent   sparks  «soaping 

from  ........    ^ 1575-1679 

ENGINEER, 

cannot  bind  company  by  contract,  except ■.    501 

civil,  made  umpire  in  contracts  for  construction  of  railway       .   1138-1142 
See  Contracts;  Engineer's  Estimates. 

civil,  not  a  laborer  under  statute  giving  liens 1191 

person  riding  on  engine  with  assent  of 1286 

polor-blind.  State  may  forbid  employment  of 2077,  n. 

and  brakeman  co-servants 1772,  n.  1,  1775,  n.  1 

and  s^itchmeo  are 1775,  n.  1 

and  macjiinists 1775,  n.  1 

and  trackmen       1775,  n.  1 

ENGINEER'S  ESTIMATES, 

as  to  value  and  character  of  w©rk  — contract  providing  that  they  shall 

be  conclusiviB 1139-1142 

See  Construction  of  Railroads;  Contracts. 
ENTRY  UPON  LANDS.     See  Eminent  Domain. 
EQUITABLE  LIEN, 

land-owner  has,  for  value  of  land  taken  by  railway,  when       917,  n.  3,  918 

how  may  be  enforced 917,  n.  3 

EQUITABLE  MORTGAGE, 

defective  mortgage  treated  as 1950 

See  Mortgages. 
EQUITY, 

courts  of,  will  not  interfere  to  prevent  action  by  corporation  fraudu- 
lently organized,  when 26 

will  enjoin  railway  from  acting  under  amendments  to  charter,  at  suit        , 

of  stockholder,  when       98 

see  Stevens  «.  Rutland,  etc.  R.. Co.,  29  Vt.  545 98 

relief  may  be  had  in,  by  stockholder,  for  fraud  of  directors  .  .  .  121 
will  relieve  stockholder  from  subscription  to  stock,  on  account  of 

fraud,  when -124-136  and  notes 

will  not  give  relief  on  ground  of  fraud,  when 136 

court  of,  has  jurisdiction  to  enjoin  corporation  from  mismanagement 

at  suit  of  stockholder 176 

when  question  as  to  which  of  two  boards  of  directors  is  legal    .       176,  n.  3 

will  restrain  acts  ultra  vires 176,  564 

will  not  interfere,  when  mattery  rest  in  discretion  of  the  directors  .  176 
stockholders  hjive  remedy  in,  to  restrain  acts  of  directors,  when  189,  n.  1 
what  bill  by  stockholders  against  directors  must  allege  and  show  177^180 
must  show  a  demand  upon  the  directors  or  a  reasonable  excuse  for 

not  making  it ' ,     •     •       177-180 

demand  always  required  in  Federal  Courts 179 

will  compel  corporation,  to  declare  dividend,  when  ,     .     ,     .   191,  n.  1-193 

will  compel  equality  in  dividends •    .    .    ,     .    193 

will  restrain  payment  of  dividends  except  out  of  profits 193 

yfill  restrain  payment  of  dividends  on  spurious  stock ,    194 

will  restrain  payment  of  dividends  except  from  earnings      ....    194 
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will  not  .restrain  payment  of  dividends,  when     .     .     j    .     .     .     .    J93^  n. 
will  'restrain  payment  ot  /iiyidend  when  surplus  was  lost  before  it 

ibeqame  due  .    .     ,    .    , 194 

will  restrain  payment  of  dividends  when  company  is  insolvent  .     .     .    201 
not  when  specific  fund  was  set  apart  for  payment  of   ....      194,  n.  5 

will  compel  transfer  of  stock,  when  .     .     .     .    , 290 

will  entertain  bill  to  redeem  stock  pledged,  when 292 

has  iuri?diQtio.n  to  restrain  corporate  elections 400 

will  not  restrain  acts  of  de  facto  directors 414-415 

will  restrain  use  of  a  person's  n.ame  as  director,  when 419 

stockholders  have  remedy  in,  against  directors,  when 444 

will  Je.strain  acts  of  directors,  when       .....  176,  189,  n.  1,  444-447 
wiU  not  grant  relief  against  mortgage  on  ground  of  ultra  vires,  when 

576,  n. 
will  refuse  relief  against  ultra  vires  acts,  when  .  .  .  563-564  563>  "• 
see  Boston,  etc.  R.  Co.  v.  New  York,  etc.  K.  Co.,  13  K.  I.  260  .     .    563,  n. 

will  restrain  ultra  vires  acts -  .     .    534  n. 

will  not  restrain  acts  of  railroad  ultra  vires,  unless  .......     629 

see  Attorney-General  v.  Tudor  Ice  Co.,  104  Mass.  237       .     .     .      629,  n.  1 
will  compel  specific  performance  of  bonds  for  conveyance  of  right  of 

way,  when _ ,....,.  707-708 

will  compel  railway  company  to  perform  agveencient  as  to  erections     .     708 

will  itsstfflin  breach  of  snch  .contracts,  when .     708 

what  essentials  contract  must  have  in  order  to  secure  specific  perform- 
ance     , 707 

equity  iwiU  enforce  lipepse  as  contraeti  when      ,. 710 

•will  restrain  exercise  of  right  of  eminent  domain,  when  .....     842 
will  enjoin  use  of  highway  for  railway  purposes,  when     ....     781,  ra. 

see  Iralay  v.  Union  Branch  R.  Co.,  26  Conn.  249 781-782 

will  entertain  bill  by  land-owner  to  compel  payment  of  land  damages, 

or  abandonment  of  the  land 930,  n.  1 

see  Gilman  v.  Sheboygan  R.  Co.,  40  Wis.  660 930,  n.  1 

will  restrain  railway  occupying  land  as  trespasser,  when    .....     926 

laches  of  land-owner  defeats  remedy  in,  when 926 

see  Bassett  v.  Salisbiiiy  Mfg.  Co.,  47  N.  H.  39 926 

remedy  in,  of  doubtful  policy * 927 

will  restrain  land-owner  from  resisting  possession  by  railway  company, 

when ,     ,     .     , 936,  n. 

will  restrain  company  from  occupying  land,  when 936,  n. 

will  enjoin  entry, by  company,  when 951,  952,  n. 

will  enjoin  use  of  land  by  mortgagees,  when  judgment-for  damages 

against  mortgagor  is  unpaid ,     .    965,  n. 

will  not  enjoin  use  of  land,  at  suit  of  one  not  made  party  to  proceed- 
ings to  condemn,  unless , .     990 

■yrill  restrain  railway  from  unlawful  or  improper  use  of  streets  or  high- 
ways   ...........     802-804 

will  compel  a  proposed  plan  of  location  to,be  reformed 1112 

will  correct  estimates  of  engineers,  when '.     .1143 

yfil]  disregard  contract,  making  a  stockholder  umpire 1143 

cannot  enforce  specific  performaiice  of  contract  to  construct  road  .     .  1162 
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otherwise  as  to  contract  to  convey  lands  for  a  right  of  way  ....  707 
will  enjoin  maintenance  of  nuisance  by  a  railway,  when      .     .     1616-1620 

when  bill  should  be  brought  by  public- prosecutor 1616 

when  individual  may  bring ^ 1616-1620 

distinction  between  public  and  private  nuisances 1617-1620 

See  Mortgages  ;  Trustees. 

ESTATE, 

what  estate  passes  under  compulsory  proceedings 897-911 

ESTOPPEL, 

doctrine  of,  as  applied  to  organization  of  corporation 18 

subscriber  estopped  from  questioning  organization  of  company,  when 

122,  n.  4 

voting  on  stock,  effect  of 122,  n.  4 

municipal  corporation  cannot  deny  validity  of  bonds  issued  by,  when 

306-322 

estopped  by  recitals  in  bonds,  when 315 

prevents  corporation  from  setting  up  ultra  vires  as  defence,  when  566,  n.  1, 572 

see  Bissell  v.  Michigan,  etc.  R.  Co.,  22  N.  Y.  264 566,  n.  1 

note  given  in  excess  of  indebtedness  authorized,  ultra  vires  not  defence, 

when 580,  n.  1 

when  creditor  is  not  bound  to  know  that  act  is  «?fra  wires      .     .     .    581,  n. 

see  Monument  Bank  v.  Globe  Works,  101  Mass.  67 582,  n. 

land-owner  may  be  estopped  from  setting  up  payment  of  land  damages 

as  condition  precedent,  when 921,  n. 

defeats  action  of  trespass  or  ejectment,  when 924 

land-owner  estopped  from  reclaiming  land  from,  or  enjoining  its  use 

byTailway,  when 952,  n- 

EVIDENCE, 

parol,  not  admissible  to  vary  terms  of  subscription,  when  ....  72 
to  establish  fraud  in  obtaining  subscriptions  to  stock  .  124-136.and  notes 
parol,  not  admissible  to  establish  false  representations  as  to  matters 

which  are  contrary  to  charter  or  contract 128-131,133 

books  of  corporation  as,  to  establish  exercise  of  discretion  by  directors 

in  inaking  assessments 1.50 

to  establish  ownership  of  atock 150,  n.  4 

stock  book  is,  as  to  ownership  of  stock 150,  n.  4 

certificate  of  stock,  only  jonma/acie 166,  267,  n. 

books  of  corporation  as  to  title  to  stock 267,  n. 

in  actions  upon  municipal  bonds 373 

how  ratification  of  majority  of  municipal  corporation  may  be  proved    373 

of  right  to  vote 402 

of  qualification  of  directors  as  stockholders 402 

how  authority  of  agent  may  be  shown 500-503 

on  question  of  damages  before  commissioners 971,  n.  1 

on  questions  of  damage  to  land  taken       1035-1066 

of  expei-ts  as  to  value  of  land  taken      ....  1047,  n.,  1050,  1079-1085 

undesirability  of  such  evidence 1085 

of  previous  offers  to  show  market  value  of  land,  inadmissible    .     .     .  1086 

opinions  of  witnesses 1047,  n.,  1050,  1079-1085 

in  cases  of  negligent  injury 1569-1573 
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right  of  court  to  order  a  physical  examination  of  plaintiff's  person  1570-1573 

various  similar  oases '. 1571,  n. 

evidenae  of  similar  injuries    , .' 1573 

evidence  that  defendant  repaired  place  after  injury  ....  1573-1574 
of  what,  in  operation  of  railroads,  courts  will  take  judicial  notice    1238,  n. 

burden  of,  to  establish  negligence  on  plaintiff 1240,  n. 

when,  is  cooflictirig 1241,  n. 

must  be  evidence  of  negligence  sufficient  to  warrant  verdict  finding 

it 1240,  n.    , 

mere  scmii'Wa  of,  not  enough 1240,  n.,  1251,  n.  2 

of  defects  in  cars,"  etc.,  ^rima/acie,  of  negligence  .  .  .  1244,1562-1563 
what  company  must  show  as  to  safety  of  appliances  ....  1245-1247 
happening  of  accident,  prima  facie  evidence  of  negligence  1253,  ra.,  1560-1563 

negligence  presumed,  when     .     .     .    .   , 1560-1569 

instances  of     .     . 1561-156S 

burden  on  company  to  ^owiiiat  it  vras  not  at^cultj-wben  .     .   1560-1569 

must  be  confined  to  time  of  injury 1570,  n. 

in  action  for  injury  for  overturning  of  train,  proof  that  it  ran  off  at 

the  same  {tlace  several  times  just  before 1573 

in  actions  for  injury  to  live  stock 1869-1873  , 

fact  of  cattle  being  at  large,  prima  faciei  that  they  axe  so  by  owner's 

consent    .........     i 1844,  n.  1 

burden  of  proof  in  actions  for  injuries  to  live  stock  ....  1869-1873 
of  non-delivery  by  carrier 1917 

EXCESSIVE  CHARGE.    See  Freight  Charges. 

EXCLUSIVE   GRANTS, 

to  corporations,  effect  of,  and  presumptions  as  to  .  .  .  .  .  868-878 
see  Boston  Water  Power  Co.  v.  Boston,  etc.  R.  Co.,  23  Pick.  866       .     869 

presumptions  as  to  junior  grants 871 

rule  when  the  two  grants  cannot  stand  together 871,  1102 

illustrations     .     .     . 875 

see  Enfield  Toll  Bridge  Co.  v.  Hartford,  etc.  R.Co. ,  17  Conn.  40  847,  n.  1-849 

see  in  re  City  of  Buffalo,  68  N.  y.  167 878,  n. 

to  a  corporation,  effect  of 2062-2066 

how  construed 2065,  n.  4 

rights  of  corporation  under 2062 

see  New  Orleans,  etc.  Co.  v.  St.  Tammany  Water  Co.,  14  Fed.  Rep.  194  2062 
see  Boston,  etc.  R.  Co.  v.  Salem,  etc.  R.  Co.,  2  Gray  (Mass.),  1  .     .  2064 

execution', 

seizure  of  property  of  corporation  on,  does  not  release  subscribers  to 

stock 121 

shares  of  stock  liable  to  levy  on 247-248 

purchaser  of  stock  sold  under,  rights  of 247,  267,  n. 

lands  of  railway  not  subject  to  levy  under,  when 902,  n.  2 

rolling-stock  of  railway  not  subject  to,  when 1624-1625 

levy  of,  upon  goods  in  hands  of  carrier 1879 

creditors  holding,  have  a  lien  prior  to  mortgagees 2001 

execution  creditor,  rights  of   ....   ' 2001 

EXECUTOR, 

of  stockholder,  right  to  vote 169 
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SXECCTORY  CONTRACTS,  PaW 

uUra  vires,  defence 571,  577 

ultra  vires,  cannot  be  enforced 598 

EXEMPLARY  DAMAGES.     See  DamagSs. 

EXEMPTION  FROM  TAXATION, 

privilege  of,  though  irreTOcable  may  be  lost  by  conBoIidation  '  .    .    .  2049 
EXPENSES,  , 

incurred  from  personal  injury 1406 

EXPERIMENTAL   SURVEYS, 

right  to  make 894,  940,  1106,  n. 

EXPERT  EVIDENCE,  , 

admissible  on  (Question  of  damage  to  property,  when  1047,  n.  1,  1079-1085 

such  evidence  undesirable 1085 

who  are " 1079-1085 

in  cases  of  negligent  injuiT    •     >    , 1569-1571 

physical  examination  of  pfaintifE  by  experts 1569-1573 

as  to  value  of  live  stoc^  killed     , 1874,  n.  5 

EXPRESS  AGENTS, 

is  he  passenger?       1210 

what  risks  are  assumed  by r 1210 

assistants  to,  not  passengers,  when 1217 

injured  while  riding  on  free  pass  under  contract  between  express 
company  and  carrier '.     .  1695 

EXPRESS  COMPANIES, 

entitled  to  equal  facilities  on  railways  to  what'  extent      .     .     .       676-679 

rule  in  Federal  Supreme  Court 676 

contracts  of  railroad  company  with €78 

statutes  relative  to    .     . €78-579 

other  matters  as  to  relations  of  express  and  railroad  companies       677-679 
See  also  Carriers  of  Things. 

EXPULSION  OF  PASSENGERS, 

from  train,  person  riding  on  pass  fraudulently  obtained,  may  be  .     .  1205 

person  refusing  to  comply  with  conditions  of  pass 1205 

who  may  be  ex;pelled Ig71 

improper  persons,  gatablers,  intosicated  men,  etc 1671 

passenger  guilty  »f  gross  misconduct  or  who  refuses  compliance  with 
reasonable  regulations 1672 

right  of  conductor  to  expel  woman  whom  he  thinks  unchaste     .  1672-1673 

see  Brown  v.  Memphis,  etc.  R.  Co 1673 

persons  refusing  to  pay  fare  may  be  expelled 1674 

passenger  may  be  expeljed  for  refusal  to  rectify  mistake  made  in 

changing  money 1674 

ticket  purchased  with  counterfeit  money 1874 

offering  invalid  ticket 1674,  «.,  1676-1677 

conductor  bound  by  terms  of  the  ticket 1675 

offer  by  third  party  to  pay  fare  must  be  accepted  by  conductor      .     .  1676 

stock  pass 1676 

Ijassenger   is   entitled  to  continue  journey  on   tendering   the  fare 

demanded 1678 
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EXPULSION  OF  PASSENGERS  —  continued.  Page 

unless  his  refusal  to  pay  on  demand  of  eonductcn'  was  Captious  and 

liBfeasonable 1678 

,  iE  his  behavior  mafces  him  a  tf  espasser  he  has  no  right  to  continue 

though  tendering  the  fare 1679 

passenger  must  have  had  opportunity  to  pay  fare  or  procure  ticket    .  ,1680 

when  ticket  is  lost ' 1681 

place  of  removal , 168He82 

whether  it  should  be  at  a  station      .     ...     r    ....     .   1681-1682 

manner  of  removal 1683-1685 

no  more  force  than  necessary  can  be  used 1683 

company  owes  some  duty  even  to  trespassers 1683 

see  Bass  w.  Chicago,  etc.  R.  Co.,  39  Wis.  636 .1683 

liability  of  conipany  for  acts  of  conductor  in  making  the  expulsion.   .  168.5 

train  must  fee  at  full  stop .  1685 

damages  for  wrongful  expulsion 1688-1693 

cases  divided  into  two  classes ' 1686 

rule  when  right  to  expel  did  not  exist 1686 

measure  of  damages  in  such  cases    ....'...•...    1686-1688 

passenger's  duty  in  such  a  case 1688 

rule  where  right  to  expel  exists  but  expulsion  is  wrongfully  carried 

out ' 1689 

See  Passengers;  Tickets. 
EXTRA  FARE, 

right  to  charge,  when 1667-1670 

for  persons  not  holding  tickets 1667-1670 

see  Snellbaker  v.  Paducah,  etc.  R.  Co.  (Ky.),  23  S.  W.  Rep.  509 

for  those  travelling  on  freight  trsiins 1667,1669 

reasonable  opportunity  to  secure  tickets  must  Have  been  given      .     .  1668 
passenger  paying  frOm  one  station  to  another  niay  be  charged  from 

each  station 1670 

cannot  be  charged  when    ticket    fare   equals   the   rate   fixed   by 

law J670-1671 

EXTRA  TRAmS, 

company  has  right  to  run 1521,  1542,  1545 

EXTRA  WORK,    . 

contractor  entitled  to  charge  for,  when 1144 

EXTRAORDINARY  FLOODS, 

Railway  obstructing  water  not  liable  for  damages  from,  when    ...  1003, 

1004-1018  and  notes 

see  Baltimore,  etc.  R.  Co.  v.  Sulphur  Spriugs,  etc 1003 

see  Pittsburgh,  etc.  R.  Co.  v.  Gillelaud 1003,  1004,  n.  3 

fiafoility  of  carrier  of  passengers  where  road  is  washed  away  by  1221-1224 


F. 
FALSE  IMPRISONMENT, 

railway  company  liable  for 1612 

FAMILY  TICKETS,, 

fule  as  to 1644 
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FARE,  Page 

rates  of,  may  be  established  by  company 165& 

different  rates  permissible,  when 1658,  1667 

may  sell  party  rate  tickets  at  reduced  rates 647,  nr2 

children's  fare,  rules  as  to 1652 

as  to  mileage  tickets 1651 

right  to  charge  extra,  when    . 1667-1670 

must  have  ticket  offiqe  open  for  sale  of  tickets 1668 

passenger  arriving  at  station  after  office  closed  must  pay  extra  fare, 

when 1669 

See  also  Freight  Chakges. 

FAKM-CROSSINGS, 

statute  requiring  companies  to  construct 1166-1167 

provision  for,  in  conveyances  of  a  right  of  way 702 

how  may  be  built 1^61 

dutjr  of  company  to  build 1861 

how  must  be  built 1862 

gates  or  bars   .    ^ 1°62 

must  maintain 1862 

when  company  liable  for  injuries  to  cattle  escaping  through      .     .     .  1862 
See  Fences. 

FELLOW-SERVANTS, 

the  general  subject 1768-1796 

.  who  are 1^69 

servants  of  a  contractor  and  contractee,  not  ........  1771,  n. 

servants  of  contractor  and  sub-contractor,  not 1771,  n. 

train-hands  and  carpenters  are 1775,  n.  1 

train-hands  and  track-layers 1775,  n.  1 

train-hands  and  train -dispatcher 1775,  n.  1 

engineer  and  brakemen     .     .  ' 1775,  n.  1 

engineer  and  switchman 1775,  n.  1 

engineer  and  machinists 1775,  n.  1 

engineSr  and  trackmen :     .     .     1775,  n.  1  ' 

telegraph-operator  and  train-hands       1775,  n.  1,  1776 

track-repairpr  and  fireman 1775,  n.  1 

the  test  stated 1793 

limitations  to  general 1776-1777,  1788 

vice-principal  limitation ^ 1787-1789, 

different  department  limitation 1776-1777 

this  latter  confined  to  railroads  in  Tennessee 1777 

duty  of  master  as  to  selection  of 1778 

master  does  not  warrant  servants'  competency 1779 

is  bound  only  to  use  proper  care 1778 

same  care  required  as  to  retaining  as  to  selecting 1781 

degree  of  care  required  of  the  master 1780-1781 

law  presumes  the  master  has  performed  his  duty 1782 

negligence  in  hiring  or  retaining  must  be  proved 1783, 1785 

when  master  is  affected  with  notice  of  incompetency 1785 

rule  when  servant  knows  of  co-servant's  incompetency 1786 

incompetency  of  the  servant  and  negligence  of  the  master  must  be 
shown 1783,1787 
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FELLOW-SERVANTS  —  contimied.  Page 

difference  in  grade  or  class  of  .service  does  not  affect  the  matter    .     .  1788 
where  machinery  is  defective,  but  promoting  cause  of  injury  is  negli-^ 

gence  of  co-servant 1789 

master's  negligence  must  have  been  the  proximate  cause  of  the  injury  1789 

volunteers,  status  of 1790 

■when  offending  servant  represents  the  master  ^  vice-principal  limi- 
tation        1792-1795 

the  true  test  stated 1793 

relation  of  car-inspectors  to  other  trainmen 1795 

FENCES, 

expense  of  building,  part  of  land  damage,  when 1052 

when  not 1052-1054 

built  along  highway  by  railway,  not  for  benefit  of  travellers     .     .    761,  n. 
natural  barriers,  as  ledge,  river,  etc,  take  place  of,  when    .     .  1860,  1869 

when  not  required    . 1868 

railway  not  bound  to  build,  unless 1843 

depot  grounds  not  generally  required  to  be 1859 

when  both  sides  of  track  cannot  be  fenced  without  great  incon- 
venience, rule 1860 

hog-tight,  not  required 1868 

statutory  duty  as  to 1862-1869 

when  company  fails  to  build,  land-owner  may  compel  performance  by 

action 1862 

mandamus  lies  to  compel  building  of 1862 

See  Injuries  to  Live  Stock. 
FERRY, 

•  railway  company  cannot  take  lands  for 831 

injury  to 1022-1023 

established  by  railway  company 1130 

FICTITIOUS  NAME, 

rule  as  to  liability  of  carrier  for  delivery  of  goods  shipped  in    .   1911, 1913 

FICTITIOUS  SUBSCRIPTIONS, 

to  stock,  defeat  organization,  when 26 

effect  of 70 

defence  to  action  for  assessments,  when 124,  n.  6 

FIRE, 

increase  of  danger  from  use  of  land  taken 1042,  1055,  n.  5 

destruction  of  goods  by,  does  not  excuse  carrier 1877,  1917 

warehouseman  not  liable  for  goods  destroyed  by,  when 1917 

when  railway  companies  liable  for  injuries  by,  general  rule  as  to  .     .  1575 

what  must  be  shown  to  establish  company's  liability 1578 

when  statute  creates  presumption  of  negligence 1601-1608 

engines  must  be  provided  with  best  spark-arresters,  fire-boxes,  etc. 

1576-1578 

extent  of  this  duty 1578 

engines  must  be  properly  managed 1578 

mere  accidental,  company  not  liable  for 1577,  n. 

negligence  in  setting,  the  ground  of  action 1579 

failure  of  employes  to  extinguish,  is  negligence  of  company,  when     .  1579 
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Burden  of  proof,  on  whom  it  rests .    1880-1S83 

combustible  material  allowed  to  aoeum'nlata"  on  right  of  way,  evideatfe 

of  negligence,  when 1583-1595 

evidence  of  former  fires  caused  by  same  engine       ....  1577;  h. ,  1583 

How  negligence  may  be  shown 1583-1584 

negligence  of  property-owner      .     .    ^    . .     .  ■  .     .     .     .     .     .    1598^1601 

applications  of  the  general  doctrine 1596-1597 

Stajtutory.  presumption  of  negligence. 1601^1603 

land-owner^s  negligence  a  question  for  juiy 1596,  n.,  1598,  n. 

statutory  liability  for 1601-1603 

remote  fires,  what  are,  rule  as  to      .     .     . , 1604-1609 

loss  by,  effect  on  liability  of  carrier 1917 

PIKE-BOXES, 

engines  must  be  supplied  with  best 1576  - 

FISHING-TACKLE, 

treated  as  baggage,  when 1799 

FIXTURES,,  V 

what  are  treated  as,  under  railway  mortgage 1959 

See  Mortgage. 

term  does  not  include  rolling-stock 1181,  i960 

FLAGMAN, 

at  crossings,  railway  not  bound  to  keep,  unless       .     .     .    1511,1531,1548 
FLOODING  LANDS, 

constitutes  a  "taking"  for  which  compensation  must  be  made      .     .    879 

see  Eaton  v.  Boston,  etc.  R.  Co 879 

compensation  must  be  given  for 951   n. 

FLOODS.     See  Extraordinary,  Floods. 

FLYING  SWITCH, 

person  injured  at  highway  crossing,  by 151? 

FORDWAY, 

injury  to,  by  construction  of  dam  across  the  stream 1022 

{"ORECLOSURE, 

of  railway  mortgage 1974-1984 

right  of  State  to  intervene 2009 

right  of  third  parties  to  intervene 2009 

See  Mortgage  ;  Trustees. 

FOREIGN  CORPORATION, 

may  have  residence  in  one  State  while  its  domicile  is  in  another  .      29-44 
consolidated  with  domestic,  does  not  cease  to  be  subject  to  control  of 
State  creating oj 

■     mayexerciserightof  eminent  domain,  when     ......     '     .       36 

doing  business  in  another  State,  rule  as  to  removal  of  actions  by  oi- 

agamst 36   n 

amenable  to  laws  and  processes  of  State  in  which  it  does  business     .     '  38 
e&eroising  franchise,  is  bound  by  laws  of  the  State  in  which  operates 
railway f    _     _       ^^ 

ttiay  be  authorized  to  acquire  lands  for  right  of  way  .  697,  n.,  815,  n.,  816 
mle  otherwise  under  Mississippi  popstitutioB 697,  n. 
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jnunipipality  may  extend  aid  to  .     .     •     . 300 

may  be  pur-chaser  of  road  at  a  foreclosttre  jsale  •-..,.    2006«  n.  1 

FOREMAN, 

or  ^'hos8,"  is  laborer  under  statute  giving  Jieji ,    .1193 

FORFEITURE  OF  CHARTER, 

can  only  be  claimed  by  the  State 2081 

'State  may  waive 2081 

how  must  be  declared 2081 

proceedings  for 2082 

grounds  of 2083-2087 

efEect  of,  on  powers  and  fraiiehises 2087 

reati'ictiens  upon  power  oi  legislsttu^  to  forfeit 2088 

FORFEITURE  OF  SHARES, 

rules  as  to 217-234 

effect  of,  upon  stockholder's  Tiabffity 217-234 

cumulative  remedy  for  assessments 160 

rule  in  Massachusetts,  Maine,  New  Hampshire,  and  Vermont  .     .    .     160 

rules  as  to,  lu  other  "States 161 

after,  stockholder  loses  his  rights  as 162 

tender  of  assessment  before  sa,le,  prevents 161 

when  right  of,  can  be  exercised 223 

sale  of  stock  under,  invalid 223 

sale  of,  tinder,  must  conform  to  statute  sti-iotly       .....      228,  224 

redemption  allowed,  when 224 

stock  may  be  reissued 224 

collusive,  effect  of 225 

status  of  stockliolder,  after . 226 

See  Stock:  Ass^sssffCNTs;  Stockholders. 

FORM, 

of  preferred  stodfe m 235 

formal;ities, 

to  be  observed  by  directors 468-482 

may  be  waived-;  when 474 

distinction  between  imperative  and  directory 47T 

forwarders.    See  Carriers  of  Things.  ^ 

FRANCHISE, 

of -railway  .coiporation,  what  is 11,  27 

prerogative,  what  is      . 27 

special,  what  is    ....    ^ 28 

ordinary,  whatjs       .    - ^    ......    .      29 

of  corporation  not  destroyed  by  failure  to  .perform  -coodition  precedent    16 
misuser  or  non-user  of ,  not 'defence  to  action  for  «al-ls  „    .    .    ■     119,  n.  3 

open  to  .condemnation  under  eminent  domain 830,  n.,  837,  n. 

may  be  taken  under  d:^t<aferai)])eiLt4omaBi      .    -    .    .  837,  n..,  842-8^8 

instances  of    « '843-867 

right  to  receive  toll  is > 837,  n. 

of  exclusive  rights . '847-848,  «.,  866 

express  authority  to  take,  generally  required        843,868 

taking  lands  of  corporation  does  not  forfeit 855,  n. 

VOL.  in.— 46 
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of  one  corporation  cannot  be  given  to  another       855 

compensation  in  all  cases  must  be  made 864 

or  property  of  one  railway  cannot  be  taken  by  another  without 

compensation t.     .     .    .     938,  n. 

elements  of 938,  n. 

effect  of  forfeiture  of  charter,  upon" 2087 

FRAUD, 

in  organization  may  be  shown,  when      25 

cannot  be  inquired  into,  when 25 

State  is  proper  party  to  act  relatives  to '    •    .      25 

by  directors  does  not  defeat  assessments,  when .     120 

when  a  defence  to.  subscription  to  stock       124-136 

instances  of 124-136  and  notes 

what  must  be  shown 124 

money  paid  under  subscriptions  obtained  by,  may  be  recovered      .    .    124 

must  be  pleaded    .     .     , 125,  n. 

how  established -     124-138 

instances  of '- 124-136,  notes 

upon  voters  in  election  to  determine  question  of  municipal  aid  to 

railroad    .    ' .    332-333,335 

vitiates  the  election* 332 

what  amounts  to  such  fraud 332 

.  false  representations 335 

of  directors  of  corporation,  remedies  of- stockholder  for    ....  441-451 
■  by  directors  by  issue  of  prospectus,  actionable,  when  .     .     .     126,  489-491 

what  must  be  shown  to  sustain  action  for 490,491 

liability  of  directors  to>  public  for 489 

illustrations 489-491 

by  consignor,  excuses  carrier  from  liability,  when 1919 

practised  by  person  in  obtaining  goods  from  cai'rier,  does  not  excuse    1911 

in  obtaining  bill  of  lading 1921 

in  securing  delivery  to  consignee      . 1920 

See  Carriers  op  Things. 

FRAUDULENT  ISSUE  'OF  STOCK.     See  Stock. 

FRAUDULENT  REPRESENTATIONS, 

when  defeat  subscriptions  to  stock        124-136 

promoters  of  company  liable  to  action  for,  when 124, ,n,  5 

how  estabhshed 124-136 

when  not  available 131 

mere  expressions  of  opinion,  not 131 

as  to  matters  contrary  to  terms  of  charter  or  subscription,  not  .     .     .    131 

render  sjibscription  voidable  only     .   ' 131 

not  defence,  when  subscriber  was  guilty  of  neglect 131 

waiver  of  defence 131,  n.  1 

by  officers  of  corporation  at  public  meeting,  admissible  as  defence, 

when .....'. 132 

'note  given  for  stock,  invalidated  by. 132 

Occidental  Ins.  Co.  v.  Gauzhorn 132,  «.  5 

must  be  shown  to  have  been  made  by  authorized  agent 132 

See  Fbaud. 


INDEX.  2297 

FRAUDULENT  ISSUE  OF   STOCK,  ,    p^ge 

rights  of  purchasers  of  .     . 250-260 

see  Western  Md.  R.  Co.  v.  Franklin  Bank,  60  Md.  75      ....  250,  n.  5 

FREE, 

persons  riding,  are  passengers,  when     .     .     .    1205,  1206,  1207,  1209,  1695 

FREE  PASS, 

contract  to  give 612-613 

person  riding  on,  is  passenger ^205,  1206,  1207,  1209,  1696 

not,  when  fraudulently  obtained 1205 

person  riding  on,  issued  to  another,  not  transferable 1207 

rule  when  exemption  from  liability  is  indorsed  on 1693-1696 

may  be  revoked  before  trip  is  finished ' .     .  1693 

'     what  conditions  may  be  imposed  on  holder  of    .     ;     .     .     .     .    1693-169.6 
stipulation  that  holder  shall  be  considered  an  employ^  of  the  company 

while  riding 1696 

receiver  cannot  make  contract  for  issue  of ,  for  life 613,  «. 

for  life  may  be  revoked,  when 613 

see  N.  Y.  &  N.  H.  R.  Co.  v.  Ketchum,  27  Conn.  170 613,  ;n. 

right  of  holder  of,  who  purchases  ticket  in  sleeping-car    .     .     .    1702-1703 
see  Ulrich  v.  N.  Y.  Central  R.  Co.,  108  N.  Y.  80 1702,  n. 

FREIGHT,' 

powers  of  station  agents  to  make  contracts  relating  to  cjtrriage  of  .  507-509 
contract  to  pay  for  exclusive  right  of  hauling,  valid     ....      591,  n.  1 

contract  to  carry  future 620-623 

awaiting  delivery,  notice  to  consignee 1933 

See  Notice  to  Consignee. 

facilities  for,  must  be  equal     .....; 639 

preferences  as  to  receiving 639 

as  to  delivering 640 

as  to  rates  charged   ....,.• 641 

See  Freight  Charges. 

FREIGHT   CHARGES, 

power  of  legislature  to  control 657-675,  2078 

See   State  Regulation. 

rebates,  drawbacks,  etc 2079 

when  maximum  rate  is  fixed  for  a  certain  distance  a  larger  sum  can- 
not be  charged  for  a  shorter  distance 2079 

same  rate  for  same  class  of  goods  must  be  charged  to  all 641 

when  less  than  this  may  be  charged 641 

circumstances  justifying  a  preference 642 

fair  interests  of  company  to  be,  considered 642,  650 

charges  may  be  regulated  according  to  relative  expense  of  carriage    642 
preference  granted  to  secure  freight  which  would  otherwise  go  over  a 

rival  road 643 

such  preference  upheld t     •     °43 

seeRaganu.  Aiken,  9Lea(Tenn.),  609 643 

validity  of  such  preference  denied 644 

preference  not  authorized  because  it  introduces  new  traffic  over  com- 
pany's line _    •     •     645 

company  may  discriminate  in  favor  of  large  as  against  small  shippers     645 
see  Concord,  etc  R.  Co.  v.  Forsaith,  59  N.  H.  122 645-647 
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"  unreasonable  equality  is  inequality  " 647 

this  principle  not  to  "be  carried  too  far  however 648 

see  Schofieia  v.  Lake  Shore,  etc.  E.  Co.,  43  Ohio  St.  571 648 

other  cirounjstanoes  justifying  a  preference 651-655 

general  doctrine  reviewed ;     .     .     654 

extra  charges  may  be  made  over  branch  roads 656 

Tule  when  charter  gives  power  to  fix  rates ■656 

rates  of  toll.     ...     * 635 

when  contract  is  made  with  agent 656-657 

contract  made  by  directors  for  carriage  of  freight -     .     657 

statutory  regulation  of  freight  charges      .     .  _. -657-675 

authority  of  the  legislature      ....'...' 657 

see  Munn  ».  Illinois,  99  U.  S.  113 -.660 

expediency  of  such  regulation     .............  657-658 

,      the  English  Statutes ' 658-660 

American  Statutes 660-675 

as  afEected  by  Interstate  Commerce  Act 665-675 

See  Intbestate  Commerce  ;   State  Regulation  of  Railways. 

recovery  by  shipper  of  fllegal  or  excessive  charges 679-682 

fact  that  penalty  is  imposed  does  not  prevent  laght  of  recovery     <    ,    680 

exception  in  special  cases 681 

change  of  rates;  notice  of  should  be  given,  when 679 

FREIGHT  CONTRACTS.    See  Fk eight. 

FREIGHT  OFFICE, 

receiving  goods  from  one  class  of  customers  at,  and  refasing  from 
another  at,  after  certain  hour,-is  undue  preference   ......    640 

FREIGHT  TRAIN, 

person  injured  while  riding  on,  rules 1288-1290 

tickets  for  passage  on,  rule  as  to 1650,  1667 

FRESHET, 

railway  not  liable  for  injuries  resulting  from  wash-out  of  road  by,      ' 

when 1220 

(See  Extraordinary  Floods. 

FRIGHTENING  TEAMS, 

by  trains,  company  liable,  when 1550-1551 

discharging  steam  near  crossing _  I55O 

FROST, 

rail  broken  by,  effect  of 1043,  n.,  1044,  n. 

FURNITURE, 

articles  of,  treated  as  baggage,  when 1800  n.  6 

of  office,  passes  under  mortgage I959  „.  4' I960 


6. 

GAMBLERS, 

rail w!^y  not  bound  to  carry,  when lonn 

GATES,  ....  i<sw 

left  open  by  company's  servant I843,  n.  2 

left  open  by  land-owner I843  „"  2 
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regulatioti  requiring  pas^engerf  ti$  exhibit  tieket  to,  at  station      .    .  1175 
company  liable  for  acts  of 1175-117& 

#BNBRAL  MANAGER, 

cootraxjt  by,  binds- company,  when *.    .  >  .    481 

6BNERAL  MEETINGS, 

of  corporation,  what  are 394 

GENEBAL  NOTICE,  • 

railways  Cannot  limit  liability  as  common  carriers  by     .     .     .    tS15,  1881 

ooiitrary  rule  in  Pennsylvania' 1884,  «.  1 

posted  in  conspicuous  places  raise  no  presumption  of  knowledge  of, 
by  shipper 1881,  n.  2 

GENERAL  STATUTES,    , 

foj^m'ation  of  cdrporafioris  under 26 

*      rules  as  to 26 

literal  compliance  with  law  not  necessary,  when 26 

Gli"!, 

of  ^tock,  to  be  valid,  how  must  be  made 166-167 

see  Jackson  v.  Twenty-Third  St.  R..  Co l67 

GKANT..    See  Legislative  Grant. 

inconsistent  grante  of  location,  rule  as  to 1102 

GRANTEE, 

of  lands  taken,  not  entitled  to  damages  for 994 

GRAVEL, 

taken  from  land  may  be  used,  how 832,  883 

GRAVEL  BANKS, 

land  cannot  be'taken  for 831 

GRAtEL-BED, 

railway  comp'atiy  buying,  to  sell  gravel  from,  not  utea  «ir«s      .     .    556,  «. 

see  Old  Colony  R.  Co.  v.  Evans 556,  n. 

GROUND  RENT, 

owner  of,  entitled'  to  damages  for  land  taken 989,  n. 

GUARANTY,      ^ 

of  bonds  of  another  company 614-616 

©UARANTY  OF  DIVIDENDS, 

by  one  corporation  to  another,  efEect  of 202 

GUN,  /, 

treated  as  baggage,  when 1799-1802 


.H. 

HABITS,  ^ 

of  person  injure(^  may  be  shown',  when 1416 

HACKMAN, 

exclusive  privilege  of  access  to  station  cannot  be  granted  to      .  1176-1177 

company  may  regulate  use  of  station  by 1175-1177 

•may  recover  when  injured  by  defect  in  station  platform  .     .     .       1336,  n. 

HEADLIGHT, 

on  engine,  company's  duty  to  provide  . 1847,  n. 

extent  and  character  of  this  duty 1851,  n.  3 
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entitled  to  damages  for  land  taken,  when 989 

HIGHWAYS, 

defined 788 

railways  are  improved 1-2 

railways  not  public -  3-4 

effect  of  statutory  declaration  that  railways  shall  be  public  high- 
ways   , 1383,  n.  2 

right  ta  build  railway  on  or  along,  not  to  be  implied        ....  _14,  746 
part  of,  used  for  railway,   owner  of  abutting  property  entitled  to 

damages,  when ' 770-790 

See  Streets  and  Highways. 

rule  when  fee  is  in  the  public 771 

when  fee  is  in  abutting  owner 770-771 

rule  when  land  was  dedicated  as 787-795 

railways  may  cross,  when 747,  752-753 

cannot  be  taken  by,  longitudinally,  unless 746,  753 

highways  may  be  used  for  railroads,  when     .......       752-767 

dedicated  highways  /used  for  railroad  purposes 787-795 

power  of  railway  to  divert /. 767-769 

duty  relative  to 767-769 

see  Reg.  v.  ScotJ,  8  Q.  B.  543 768 

obstructing,  with  its  trains 729,  1620 

<      leaving  objects  on,  calculated  to  frighten  Lorses 1620  ' 

laying  track  in,  in  unauthorized  way 1620 

See  Streets  and  Highways. 

HIGHWAY  CROSSINGS, 

duty  of  railway  company  to  travellers  at 1509-1550 

duty. of  traveller  approaching , 1518-1525 

injuries  inflicted  at.     See  Crossings. 

construction  of  railroad  across  highway 1166-1171 

legislature  may  require  company  to  construct  and  maintain  crossing    1166  / 

general  duty  of  the  company  as  to  such  crossings 1169 

duty  to  restore  highway  to  original  state  of  usefulness     ...  .  1170 

right  of  company  to  compensation  where  highway  is  laid  out  across 

its  right  of  way     . .    ' ^gg 

measure  of  compensation Hgg 

HOLDER  FOR  VALUE.     See  Bona  Fide  Holder. 
HORSES, 

company  liable  for  frightening  them 1550 

HORSE  RAILWAY^, 

use, of  streets  for,  not  a  new  use 774  „; 

municipal  corporation  may  authorize  use  of  streets  for   .     .     .     .  747-748 
HOUSES, 

injuries  to,  from  building  of  railway 73I 

cutting  off  access  from  . 2054 

See  Buildings. 
HUSBAND, 

for  what  a  wife  may  recover  for  injury  to 142o  1835 
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damages  recoverable  by,  for  death  oi  wife 1837' 

evidence  of  his  second  marriage  inadmissible    .    .    ...    .     .    1837,  n.  4 

relation  must  always  be  proved 1837 

HYPOTHECATION   OF   STOCK, 

general  doctrine  as  to 290-292 

See  Stock;  Fledge. 


I. 

ILLEGAL,  " 

election  of  officers,  effect  of,  on  assessments 123 

acts  are  ultra  vires 561-565 

ILLEGAL  ACTS, 

by  officers  or  corporation  not  defence  to  action  for  assessments      119,  n.  3, 

122-124 

ILLEGAL   CHARGES, 

for  transportation,  remedy  for .  679-682 

statutes  forbidding.     See  Fkeight  Charges. 

IMPLIED  POWERS, 

under  charters 13)  li,  53.6 

IMPOSTOR, 

delivery  of  goods  to,  by  carrier,  rule     . 1911 

IMPROVE  LAND, 

charter  authorizing  company  to,  how  construed 535,  n. 

IMPROVED  MACHINERY, 

master  not  bound  to  adopt 1744 

IMPUTABLE  NEGLIGENCE, 

of  parent  to  child      . 1497-1502 

doctrine  stated , 1497 

reasons  therefor 1497 

see  Hartfleld  v.  Roper,  21  Wend.  615 1498 

modern  doctrine  tends  to  repudiation  of  Hartfleld  v.  Roper  ....  1498 

better  doctrine  stated    .     .     .  / • 1499 

modifications  1 1499 

Pennsylvania  rule i    .       1500,  n. 

question  cannot  arise  where  child  is  able  to  protect  itself      ....  1501 
distinction  between  cases  where  action  is  by  the  child  and  by  the 

parent     .     .  : 1"501 

between  carrier  and  passenger 1502-1  r)06 

see  Thorogood  w.  Bryan,  8  C.  B.  115 150-J 

Thorogood  u.  Bryan  adopted  in  some  of  the  States 1502 

biit  is  repudiated  in  the  Federal  Supreme  Court 1503-1504 

and  in  the  later  English  cases     ■     ■    ^■. -     •  1504 

and  in  most  of  the  States 1504 

limitations  and  modifications  of  the  original  doctrine       .    1502,  1505-1506 

INCHOATE  RIGHT, 

effect  of  taking,  under  proceedings  to  condemn, 996 

INCIDENTAL  POWERS, 

of  railway  companies,  instances  of  ..........     .  542-547 
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tules  as  to  ... 207,  208 

,  see  Bruudage  ».  Brundago'     ..<... 207,  n.  1 

^   see  Leland  v.  Hayden 207,  208 

INCREASE  OF  STOCK.    See  Capitaji,  &pock;  Stock. 

INDICfTMENT, 

railway  company  liable  to,  for  other  acts  .    •    ; 726-729 

railway  company  liable  to,  for  illegal  or  improper  use  of  streets       806-807 

see  Reg.  v.  Great  Ndrth  of  Eng.  Ry.  Co. 806 

company  exempt  from,  when "•     ■    724 

railway  liable  to 726-729,  1621 

instances 726-729,  1621-1628 

INDORSEMENT, 

of  certificate  of  stock,  effect  of 263 

INDORSERS.     ^ee  Bonds. 

INEVITABLE  ACCIDENT, 

breaking  of  rail  by  action  of  weather  is,  when  ....  1243,  n.,  1244,  n. 
what  is r    .    .  1877 

INEXPERIENCED  SERVANTS.    See  Servants. 

general  duty  of  master  as  to ^   1753-1756 

INFANTS,                                              •                    _  . 

as  stockholders,  rule  as  to .     .     .     -     .     .     .    .    •  * 212 

INFIRM  PASSENGERS, 

carrier's  duty  to 1307-1309, 1363 

iSee  Sick  or  Intoxicated  pAssBNaERS. 
persons  assisting,  are  passengers 1215, 1335 

INFORMATION.    See  Quo  Warranto. 

INFRINGEMENT   OF  EXCLUSIVE  FRANCHISE. 

See  Franchise;  Exclusive  Grants.  v 

INJUNCTION.     See  Equity.  /        ,=, 

INJURIES  BY  FIRE.    See  Fire. 

INJURIES,  TO  LIVE-STOCKS, 

company  not  liable  for,  when ; 1843 

liable  for  negligent  killing,"where  there  ifl- no"  doty  to  fence  .     .     .     .1843 

cattle  on  track  trespassers,  when 1844 

owner  of,  liable  to  company  for  damages,  when 1844 

see  Antiapolifl,  etc- R.  Co.' 0.  Baldwin 1844,  n.  2 

cattle  killed  by  negligence  of  owner  in  leaving  gates  or  bars  open  1843, 

/n.  2,  1853-1855 

cattle,  at  the  common  law,  rule  as  to  keeping 1844,  «• 

company  not  liable  for,  when  railning  at  large,  unless      .     .     .    1844,  n.  1 

rule  where  cattle  ai;e  free  commoners 1844,  n.  1 

,   cattle  trespassing  on  track,  rule  in  different  States      ....   1845-1848 
in  States  where  common-law  rule  as  to  enclosure  of  stock  exists  1845-1846 

in  other  States 1846-1848 

company  not  liable  when  it  has  taken  proper  precautions  to  prevent 

injury      ,  , , 1848,  n. 

company  liable  only  for  negligence  in  killing 1847-1849 

engineer  must  keep  a  careful  look-out  for  cattle  on  track     .    ,  1848,  1850 
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tfhat  tnust  be  done  to  avert  injmywhen  cattle  are  seen 1849 

speed  at  \vMcfa  train  is  f nutting  not  per  se  eridence  of  ne^fgencd  1S48,  n., 

1851 
failure  to  have  sufficiBnt  number  of  brakes  on  train    ....       1848,  n. 

running  train  backvyards 1847,  n. 

head%l!it,  compatiy  reqpii*ed  to  have- 1847',  n- 

character  of  this  duty 1847,  n.,  1851,  n.  3 

jury  may  consider  fbgr^^prevailiHg  at  time  of  injury 1847 

effect  of  observance  of  statutory  requirements  .  .  .  1849,  n.,  1851-1852 
duty  to  slacken  speed  of  train,  when  it  does  not  exist  .  .  ,  1850,  n.,  1851 
injury  not  caused  by  actual  collision,  company  not  liable  for     .     .     .  1852 

duty  of  engineer  to  see  cattle  on  track 1850,  n. 

mere  fact  of  killing  no  proof  of  negligence 1849 

rule  when  cattle  can  be  seen  in  season  to  stop  train 1849 

how  negligence  ma:y  be  established .  1849 

not  required  to  stop  train  when  safety  of  passengers  is  endangered  .  1851 
trains  run  vrlthout  sufflcient  number  of  brakeraen  ....  1851^1858 
contributory  negligence  of  owner  excuses  company  from  liability, 

when 1853 

Company  not  liable  wheni  cattle  in  attempting  to  leave  track  are 

caught  in.  bridge,  etc. 1852 

train  running  at  unlawful  rate  of  speed 1848,  n. 

failure  to  ring  bell  or  blow  whistle 1852 

driving  cattle  on  track 1854 

cattle  escaping  on  track .    1854-1859 

permitting  cattle  to  pasture  near  unfenced  railway      ....    1853-1859 

'    depot  grounds  not  required  to  be  fenced 1859 

company  bound  to  fence  both  sides  of  its  road   ........  1860 

when  natural  obstacles  take  the  place  of  a  fence 1860,  1868 

cattle-guards  necessary  at  highway  crossings      .' 1860 

fence  necessary  when  road  Crosses  the  terminus  of  street       .     .    1860,  n.  5 
whelJroad  runs  along  a  highway      ..........    1860,  n.  5 

duty  to  erect  and  maintain  gates  or  bars  at  private  crossings    .     .     .  1861 
farm-crossings       .....        .<..........  1861 

rule  when  land-owner  contracts  to  build  and  keep  up  fences  .  .  .  1864 
statutes  imposing  liability  to  fence,  not  retvoapective  .     ,    .     .     .     .  1865 

rule  when  company  has  built  suitable  fence 1865 

kind  of  fence  to  be  built  vrhen  statute  does  not  designate     .     .    1867-1868 

barbed  wii-e 1867 

hedges 1868 

willow  hedges  not  permitted 1868 

company  liable  to  land-owner  for  cattle  killed  by  reason  of  not  build- 
ing or,  keeping  up  fence .  1862 

negligence  not  an  ingredient  when  company  fails  to  build  fence   1862,  n.  1 

Interest  recoverable  .     .     .     . j    1862,  n.  1 

person  whose  land  does  not  border  on  railway  may  recover,  when  1863,  n.  1 
company  liable  although  ownei;  of  land  built  insufficient  fence  for  his 

own  protection 1863,  n.  1 

exception 1863,  n.  1 

road  operated  by. receiyer,  company  is  liable 1863,  n.  1 
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place  of  entry  controls  as  to  insufficiency  of  fence 1863,  n.  1 

■  special  decisions  as  to  liability  of  company  in  different  States  .   1863,  n.  1 
plaintiff  must  show  that  injury  resulted  from  the  company's  neglect 

to  maintain  or  build  fence .  1863 

how  company  may  escape  liability 1864 

in  some  States,  fact  of  injury  is  made  prima  facie  evidence  of  negli- 
gence        • 1869,  n. 

cattle  killed  at  place  where  fence  was  insufficient,  company's  negli- 
gence presumed  to  have  been  the  proximate  cause 1870 

burden  of  proof  in  actions  for 1869-1873 

plaintiff  must  prove  his  ownership  of  cattle  .    ,. 1873 

damages  for    .    ! 1874-1875 

value  of  carcass  deducted,  when 1875 

retention  of  carcass  by  company's  agent,  effect  of,  as  an  admission  of 

negligence 1874 

double  damages : 1874 

, .    attorney's  fees,  when  recoverable  in  actions  for 1875 

exemplary  damages 1874 

INJURIES  RESULTING  IN  DEATH, 

no  remedy  for,  at  common  law 1821 

effect  of  statutes  saving  remedies  for 1821 

remedy  for,  given  by  statute 1821 

some  of  these  statutes  examined 1822-1823 

Maine  and  Massachusetts  statutes '    .  1822 

for  whose  benefit  recovery  to  be  had 1822 

actions  not  necessarily  local 1823 

may  be  maintained  in  a  foreign  State       1823-1825 

whether  this  is  true  where  no  similar  statute  exists  ih  foreign  State 

1823-1824 

New  York  rule .- .  1826 

construction  of  these  statutes 1826-1827 

to  be  liberally  construed i%26  n.  4 

statutes  of  various  States  construed 1827  1839-1841 

rules  applicable  to  this  class  of  actions 1827-1829 

damages  recoverable 1829-1887 

basis  of,  in  estimating  damages .     .   1829-1830 

fact  that  deceased  was  insured,  or  that  plaintiff  inherited  a  large 

estate,  not  to  be  considered 1830 

various  facts  admissible  in  evidence 1830,  1836 

exemplary  damages       . 1830-1832 

rule  of  damages  stated  and  distinguished  from  rule  in  other  cases       .  1832 

nothing  may  be  allowed  by  way  of  «otoiu;n 1833 

nor  for  mental  suffering 1833-1834 

nov  for  loss  of  society,  etc 1833-1834 

pecuniary  loss  alone  to  be  considered 1834 

widow  suing  for  death  of  husband 1835 

parent  for  death  of  child [  1835 

limitation  of  such  actions 1837 

parties  to  the  action 1837-1842 

rule  as  decided  in  the  various  States 1837-1842 
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INJURIES  TO  THE  PERSON.     See  Negligence;. Passengeks.     Page 

INJURIOUSLY  AFFECTED, 

what  is  embraced  by  term 1027-1028 

INSPECTION  OF  BOOKS.    See  Books. 

INSPECTORS   OF  CARS, 

represent  the,  master  and  therefore  are  not  fellow-servants  with  brake- 
men  and  similar  employes 1795 

INSPECTORS   OF  ELECTION, 

rules  as  to ".     .     .     .       401,  402 

powers  of 402-404 

INSTALMENTS, 

assessments  may  be  made  by 148 

rules  as  to 148,  149 

INSURANCE, 

increased  cost  of,  element  of  damage 1042 

amount  of,  paid  to  injured  person  cannot  be  deducted  from  damages 

recoverable 1418 

stipulation  that  carrier  shall  have  benefit  of  ......     .    1893,  n.  5 

insurance  company  has  no  right  of  action  for  injury  to  one  of  its 
policy-holders 1419,  n.,  1830 

INSURER, 

carrier  of  passengei-s  is  not 1196-1197 

INTEREST, 

payment  of,  upon  stock 198,  199,  247,  n.  1 

see  Richardson  o.  Vt.  Central  R.  Co.,  44  Vt.  613    .    .    .  ,.     .      247,  n.  1 

only  payable  out  of  net  earnings 198 

can  it  l}e  eaidtalized?    . 198 

absolute  agreement  to  pay,  effect  of 199 

when  statute  allows  payment  of 198 

at  what  rate  on  coupons  on  municipal  bonds  after  maturity      .     .     .     324 

does  not  begin  on  dividends,  until  demand  is  made 201 

allowed  on  award  of  damages  pending  appeal     .     .     ;     .      967,  n.,  968,  n. 

recoverable  in  action  for  stock  killed' ,     .    1863,  ra.  1 

default  in  payment  of,  on  bonds  secured  by  mortgage,  ground  for 

foreclosure,  when 1952 

effect  of  such  default 1949,  1950,  n. 

when  road  may  be  sold  for  default  in  paying      ....    1949,  also  §  476 

INTERMEDIATE   STATIONS, 

injuries  at 1309 

passenger's  right  to  leave  at 1309 

difference  yvhere  stoppage  is  made  for  refreshments  and  other  stop- 
pages  1309 

INTERSTATE  COMMERCE, 

exclusive  power  of  Congress  over 662,  665-675 

extent  to  which  this  power  has  been  carried 665 

I      State  legislation  cannot  conflict  with 666 

therefore  State  cannot  regulate  charges  where  carriage  is  from  one 

State  to  another 666-670' 

rule  clearly  stated  by  Kansas  and  Iowa  courts 666-670 
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seeCartono.  111.  Cent.  R.  Co.,59Iowa,  14» 666 

see  Haady  w.  AtoWson,  etc,  R,  Co.,  32  Kan.  69& 668,  n.l 

contrary  view  taken  in  Illinois 671 

see  People  e.  Wabash,  etc.  R.  Co.,  104  111.  476 672,  n. 

rule  settled  by  Federal  Supreme  Court 673-674 

see  Wabash,  etc.  R.-eb.r.IIlin9fs,  118111.  557       674 

observations  as  to  efEect  of  this  case \    ^^^ 

carriage  of  goods  between  two  points  in  same  State  is  a  matter  of 
domestic  eoramerce  though  train  may  pass  out  of  State    ....    675 

INTERSTATE  GQMMERCE  COMMISSION, 

creation  of       '    ^^ 

powers  and  duties,  of 675-676 

INTERVEl^TION, 

in  foreclosure  proceedings 2009 

by  State      . 2009 

by  third  parties 2009 

INTERVENING  EFFICIENT  CAUSE, 

what  is 1*36 

INTOXICATED  PERSON, 

railway  not  bound  to  carry,  when 1200,1201 

may  be  expelled ^"'■ 

duty  of  company  to,  when  lying  or  walking  on  track  .       1461,  n.,  1465,  n. 
See  Sick  or  Intoxicated  Persons. 

rule  of  care  required  of   ^ •  J*^^ 

expulsion  of     .    • 1671,  1682 

INVITATION  TO  ALIGHT, 

effectof 1318-1321 

what  amounts  to       .    .' 1307 


J. 

JARRING, 

occasioned  by  running  train  .     .     * 722 

as  an  element  of  damage  to  abutting  owner  where  railway  is  operated 

in  street        •96 

JOINT   OWNERS, 

of  property,  to  be  counted  separately  in  petition  for  election  as  to 

municipal  aid 333 

,  JUDGMENTS, 

for  lahd  dattiages,  outstanding  agaihst  mortgagurs,  must  be  paid  by 

mortgagees,  or 965,  n. 

against  receiVef,  efEeet  of 2033-2086 

takes  precedentfe  ovei'  priol"  liens,  when 1987-2000 

against  corporation  after  receiver  is  appointed 2034 

not  entitled  to  interest,  when      . 2034-2035 

creditors  under,  entitled  to  have  inc6rae  applied  on,  when   .     .  1987,  2036 
iSee  Priority  of  Liens;  Receivers.   ^ 
^JUDGMENT  CREDITOR, 

not  entitled  to  damages  for  land  taken 994 

rights  of 1986 
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of  what,  in  pperation  of  railways,  court  will  take 1238,  n. 

JUDICIAL  SALE, 

of   railway,    lan4-owners    nQt    enUtlpd    to    additional   cowpens^ 
tion    -..,.., 897,  n.  2,  902 

JURISDICTION, 

on  appeal  not  acquired,  unless 966,  n.  1 

See  Acri&s. 

JURY, 

twelve,  necessary,  when 954,  n.  2 

sufficient  finding  as  to  necessity  of  taking 964,  n. 

mast  .be  .judgment  confirming,  before  rights  of  company  are  iixed      965,  n. 
'  required  to  be  freeholders,  pneguBipibiqu  on  appeal       .....    968.  n. 

appeal  from,  allowed,  whea 968,  n. 

Tefdict  of,  assessing  ;laiid  damages  will  be  set  aside,  when    .     .    .    973,  ?>. 

same  rules  apply  to,  as  to  ectmrnissioners 981,  984 

See  CoMMissiuNEips. 

must  be -sworn 984 

parties  may  challenge  as  in  other  cases 984 

failng  to  agree,  new  mtist  be'  summoned 984 

proceedings  to  coudemn  in  nature  of  execntoiy  contract  to  purchase      984 

v«rdict  must  be  unanimous .     984 

how  drawn 984 

statute  method,  if  any,  must  be  pursued  , 984 

verdict  cannot  impose  conditions,  except  .  *. 984 

mast  be  for  fixed  sum   .     , 984 

rules  as  to  setting  aside  verdict  of    .... 984 

Ireasonableness  of  regulations  pf    carriers  not  for    jury  to  deter- 

jnine 1198^1199,  1892,  n. 

^es  as  to  relative  scope  of  ifuuctions  of  court  and  jury 1238 

question  of  negligence  for,  when 1237,  n.,  1240,  n  ,  1458 

case  will  not  be  withdrawn  from.,  when 1240,  n.,  1241,  n. 

iqiiiestion  of  contributory  negljgepce,  for -.    .     .   1301,4458 

reasonable  time  for  getting  on  or  oS  train 1297 

question  as  to  contributory  negligence  in-  leaving  moving  train     .     .  1301 


KNOWLEDGE  OP  AGENT, 

imputable  to  principal,  when 517-525 


L. 

LABORERS, 

under  mechanic's  lien  law,  who  are 1190-1194 

•I,ACE, 

considered  as  baggage 1799 

LACHES, 

will  defeat  relief  against  ultra  vires  acts,  when 563,  n. 

defeat  stockholder's  right  to  object      .    • 186,  188,  n. 
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LANDS,  Page 

injuries  to,  by  blasting 731 

by  flooding 731 

by  excavating  near 731 

may  be  taken  for  public  use 809  et  seq. 

what  is  public  use 823-833 

See  Eminent  Domain. 
quantity  of,  to  be  taken  for  public  use,  how  determined  .     .     .       821-823 

can  only  be  taken  by  company  needing 821 

only  surface  need  be  taken 832 

what  may  be  taken 836-842 

width  of  strip  to  be  taken 842 

authority  to  take  at  a  valuation,  rule  as  to 840 

intended  to  be  taken,  how  must  be  described 1111-1113 

proceedings  to  condemn 931-953 

See  Proceedings  to  Condemn  Land. 

mode  for  ascertaining  damages  for  taking 953-962 

legislature  provides 953 

statutory  method  must  be  strictly  pursued 954 

commissioners,  etc.,  to  appraise  damages  for  taking,  rules  as  to    .  9ti2-985 
of  State  may  be  taken  by  railway  without  compensation ....    951,  n. 

"  owner "  of,  who  is      . 991-993 

taken  outside  location  for  deposit  of  materials,  subject  of  compensa- 
tion     ^ 833,  895 

See  Matekiai-8. 
injuries  to,  by  flowing,  when  culvert  under  yoad  would  prevent     .    999,  n. 

injuries  to,  by  obstructing  stream,  jictionable,  when 1003 

injuries  by  freshet    , 1003 

injuries  by  extraordinary  floods 1003 

see  Baltimore,  etc.  R.  Go.  v.  Sulphur  Springs,  etc.,  96  Penn.  St.  65   .  1003 
see  Pittsburgh,  etc.  R.  Co.  v.  Gilleland,  56  Penn.  St.  445    ...    .  1003 

obstructing  water  by  erection  of  bridge 1003 

damages  for  taking,  measure  of 1035-1066 

See  Damages. 

LAND-OWNERS, 

"  owner  "  or  "  proprietor  "  defined 991 

when'  entitled  to  additional  compensation  for  change  of  use      .     .  769-795 
sale  of  railway  at  judicial  sale,  additional  compensation  .     .     .      897,  n.  2 

not  tenant  in  common  with  railway 902,  903,  n.  1 

no  right  to  cross  roadway. 903,  n.  1 

no  right  except ' '    .     .      903,  n.  2 

see  Housatonio  R.  Co.  u.Waterbury,  23  Conn.  100      ....      903,  n.  2 
see  Kansas  Central  R.  Co.  v.  Allen,  22  Kan.  285    ..     .     903,  n.-904,  n. 

rule,  when  statute  provides  for  farm-crossings 903 

no  right  to  cultivate  any  portion  of  roadway 906 

may  lay  pipes  under  roadway,  when 906,  ». 

cannot  cut  timber 906 

title  to  wood  and  timber  on  roadway  is  in 906-907 

may  waive  condition  precedent  as  to  payment  of  land  damages     .  912-919 

efiect  of 917 

how  established 915-919 
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retains  equitable  lien,  enforceable  in  equity,  when 917 

may  pursue  statutory  remedy  in  such  oases,  when 918 

may  bring  action  for  price,  when ' 918 

LATENT  Defects, 

in  appliances,  company  not  liable  for,  when ,   1230-1247 

LATERAL  ROADS, 

power  of  company  to  build 616-618 

company  may  condemn  land  for 822,  827,  1088-1089 

LEASIC,  , 

of  road,  statute  authorizing,'does  not  release  subscriber  to  stock    .  Ill,  113 

without  authority,  ultra  vires 554,  n. 

power  of  company  to  lease  its  road        . 603,  2050 

to  take  a  Jease  of  another  road 603,2052 

effect  of  ultra  vires  contract  for  lease  —  utterly  void 568-571 

see  Central  Transp.  Co.  v.  Pullman  Car  Co 568-570 

no  recovery  of  rental  under  ultra  vires  lease  . 568-570 

see  Thomas  v.  Railroad  Co.,  101  U.  Si  71 \  .     .    654,  n. 

void,  railway  running  under,  liable  as  carrier 556,  ra. 

ultra  vires,  no  defence  to  action  against  third  person  ....  628,  n.  2 
see  Grant  B.  Henry  Clay  Coal  Co.,  80  Penn.  St.  208  ....  628,  n.  2 
company  having,  does  not  prevent  jt  from  co"ndemning  .  .  .  836,  842 
of  railway  will  be  ordered  in  order  to  pay  defaulted  interest,  when       2003 

of  railway  can  be  made,  when 2050 

can  only  be  made  where  express  authority  has  been  granted     .  2050-2053 

consent  of  stockholders  is  necessary 2053 

what  constitutes  such  consent 2053,  n.  1 

made  without  authority  is  absolutely  void 2052 

when  authorized,  effect  of  ....     i 2053 

'    liability  of  lessee '  .■  2054 

duties  assumed  by  lessee 2053-2054 

liability  of  lessor .  2055-2056 

lessor  and  lessee  are  liable  jointly  and  severally ......  2054-2058 

reasons  for  this  rule  .     .     . .     .     .t   .     .     .  2054-2058 

liability  fixed  by  statute 2058 

liability  of  lessor  and  lessee  for  injury  sustained  by  latter's  ser- 
vants  2056,  n.  1 

of  railway  and  property  does  not  dissolve  corporation 2089- 

LEGISLATIVE  CONTROL, 

over  charters,  restricted,  when 23 

as  to  repeal  of  charters 23 

cannot  amend  charter,  when ....'....,      24 

State,  not  prevented  from  granting  similar  privileges  to  other  corpora- 
tions, when 28 

over  companies,  when  power  to  amend  or  repeal  is  reserved     .     .    98-119 
,  ^  and  notes 

cannot  impair  rights  of  stockholder;  when    .  , 183  , 

cannot  change  plan  or  character  of  enterprise,  except 183 

over^rates  charged  for  freight  and  passengers ,  657-675 1 

See  Freight  Charges;  State  Regulation  of  Railroads. 
limitations  uponj 665,  2059 
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grant  to  corporation  con  tract,  when     ,.......•   ?059-2062 

cannot  amend  or  repeal  charter,  unless 2060 

over  corporations  formed  for  same  purpose  }n  different  States  .     .     .  2061 

'  when  rights  under  charter  are  vested 2061 

as  to  rates  of  transportation 2061 

exemption  from  taxation 2061 

over-exclusive  grants 2062-2066 

see  New  Orleans  Water  Works  Co.  v.  St.  Tammany  Water  Works  .  2062 
gee  Boston,  etc.  R.  Go.  v.  Salem,  etc.  R.  Co.,  2  Gray  (Mass.),  1    .    .  2064 

■will  be  construed  strictly 2065,  n.  4 

effect  of  reservation  of  right  to  amend  or  repeal 2066 

amendments  accepted,  how 2068-2071 

what  amendments  may  be  made  under  reserved  power 2069 

repeal  of  charter,  effect  of _ 2071 

under  police  power,  what  may  be  done 2072-3080 

instances 2077,  n. 

police  regulations  apply  to  corporations  created  before  as  well  as 

after  their  passage 2077 

regulations  as  to  color-blind  engineers        2077,  n. 

as  to  station  houses       2077,  n. 

as  to  heating  oars,  etc 2677,  n. 

over-charges  for  transportation  of  freight  and  passengers      ....  2078 
limitations  upon  power  of,  to  forsfeit  charter 2088 

LEGISLATIVE  GRANT, 

what  acts  are  legailized  by 717-720 

obligations  resting  oh  companies  in  discharge  of  their  powers,  under      720 

protection  against  indiotment,  when 718,  724-725 

when  it  does  not  protect  company 726-729 

see  Regina  v.  Bradford  Nav.  Co.,  6  B.  &  S.  631 .     .     .     .     .     .     .  726-728 

when  the  injury  is  not  a  necessary  result  of  the  exercise  of  the 

right 718,  735-737 

cannot  authorize  what  would  amount  to  an  actual  taking  of  prop- 
erty     725,726,737 

see  Cogswell  v.  New  York,  etc.  R.  Co 735,  n.  1 

negligence  not  excused  by 720 

equity  will  restrain  acts  done  under,  when 721 

see  Baltimore,  etc.  R,  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317  .    736,  n. 

instance  of  acts  not  justified  under 718,  726-727 

presumption  as  to  powers  intended  in 839 

LEGISLATIVE  POWER, 

to  excuse  nuisances        730,  735,  n.  1 

omnipotence  of  English  Parliament  , 738 

LEGISLATURE, 

has  authority  to  authorize  municipal  aid  to  railway  companies  .     .    .    294 

cannot  compel  issue  of  bonds 296-297 

exclusive  judge  of  agencies  to  be  employed  in  condemning  lands  .     .     834 

of  necessity  of  taking,  when 815 

power  may  be  delegated  to  a  corporation 815,  834 

may  designate  the  route  and  land  to  be  taken 834 
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relative  power  of  court  and  of,  as  to  wbat  is  public  use    ....  833-836 

power  of,- to  control  railroad  companies 2059-2080 

See  Legislative  Control. 

LESSEE, 

of  railway  company,  cannot  exercise  jessor's  right  to  take  lands    .     .     819 

of  railway,  may  take  the  fee  of  lands,  when        897-899 

entitled  to  damages  for -taking  of  land,  when 989,991 

of  railway,  liability  of,  for  torts 1630,  2054-2056 

duties  assumed  by 2053-2054 

See  Lease. 

LESSOR,  ^  ' 

liability  of,  for  torts  of  lessee 2054-2057 

See  Lease. 

LETTER, 

railroad  company  carrying  mails  not  liable  for  loss  of 1880 

if  liable  at, all  it  is  only  as  bailee  for  hire 1880,n.  1 

LEVY.     See  Execction. 

LIABILITY,  LIMITATION  OF, 

company  cannot  limit  liability  for  its  own  negligence  .     .  1696,  1816,  1885 
See  Limitations  ;  Baggage  ;  Carrieks  of  Things,;  Free  Passes. 

LIBEL, 

^railway  company  liable  for 1611 

LICENSE, 

entry  upon  land  by  railway  company  under 709-714 

revocable,  when 709,  713 

effect  of  revocation 710 

equity  will  enforce,  when 710 

when  not  revocable ' 710 

defence  to  all  acts  done  under  it 709,  711 

consequential  injuries  covered  by     .     . 712,  713 

conditions,  if  any,  must  be  complied  with      .     .■ 712,  n. 

re-imbursement  of  licensee  on  revocation       713-714 

railway  built  under,  embraces  right  to  do  all  necessary  acts      .     .     .     709 
to  railway  company  by  municipal  corporation,  effect  of  ...     .  747,  772 

LI£N, 

of  carrier  for  freight 1897 

how  defeated 1897,  n,  3 

in  the  nature  of  a  mortgage,  created  how 1950 

bonds,  made  a  lien  upon  railway,  etc.,  by  statute,  effect  of     .    1950-1951^ 

what  is  covered  by  such  bonds 1951 

may  be  waived" 19^1 

cannot  be  discharged,  except 1951 

taking  precedence  of  mortgage,  rule  as  to 1984 

rvendor's  liens  for  lands ^  •     •  1985 

for  rolling-stock,  etc.,  where  title  is  reserved 1986 

Cf.lessor  for  rent 568-570 

priority  of  liens 1987-2000 

See  Priokit.y  of  Liens.. 
VOL.  III.  —  47 
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statutory  and  other  liens 1984 

interest  on 1984,  n.  4 

such  liens  are  personal 1984 

are  transferable  only  by  person  in  whose  favor  they  exist  and  not  by 

company 1984 

see  Cairo,  etc.  R.  Co.  ».  Packney,  78I1I.  116 1984 

See  Equitable  Lien. 

LIMITATION, 

as  to  time  within  which  right  to  compensation  shall  ,be  enfoi'ced, 

valid 928-929, 952 

reasonable  limitation  in  such  cases  valid 928 

see  Shearer  v.  Commissioners,  13  Kan.  145 952 

contra,  see  Perkins  v.  M^ine  Central  li.  Co.,  72  Me.  95   ...     .    95&,  n. 

as  to  time  in  w,hioh  claim  for  goods  lost  must  be  made 1802 

reasonable  length  of  time  must  be  granted 1892 

of  actions  upon  statutes  for  injuries'resulting  in  death 1887 

upon  liability  of  carrier,  when  can  be  made 1813,  1880-1894 

as  to  amount  of  baggage  and  extent  of  company's  liability  therefor  1813-1817 
limitation  of  liability  can  only  be  by  special  contract      .     .     .    1815,  1881 

construction  of  contract,  for  the  court . 1893-1895 

carrier  can  limit  his  liability  for  negligence 1696,1816,1885 

limitation  of  liability  of  carrier  of  things 1880-189-t 

limitation  to  be  valid  must  be  reasonable 1880 

cannot  be  imposed  by  mere  general  notice 1881 

shipper's  acceptance  of  receipt  or  bill  of  lading  containing  stipulation 

will  establish 1881-1882 

see  principle  illustrated  and  applied     .......  1881,  n.-1883,  n. 

placard  conspicuously  posted  does  not  establish      .....    1881,  n.  2 

limitation  valid  only  when  there  is  an  absence  of  fraud 1883 

or  shipper  had  opportunity  to  read  it 1883 

or  in  absence, of  duress ' 1884 

shipper  must  have  full  opportunity  to  select  as  to  rates 1884 

distinction  between  limitation  contained  in  receipt  and  in  bill  of 

,      ;  lading ]882 

limitation  not  valid  if  so  obscured  as  to  be  illegible    ....    1884,  n.  1 

extent  to  which  limitation  of  liability  may  go 1885 

carrier  cannot  exempt  itself  from  liability  for  consequences     of  its 

own  negligence 1885-1889 

rule  otherwise  in  New  York  and  a  few  other  States 1885 

but  even  in  these  States  rule  strictly  construed 1886 

statutes  forbidding  such  limitation  can  have  only  local  effect   .     .     .1887 

stipulations  limiting  value  of  the  goods,  how  far  valid  " 1888 

carrier  may  require  shipper  to  fl.t  valuation  on  goods,  by  which  all 

parties  shall  be  bound , 1888 

this  rule  and  its  modifications  discussed 1888-1890 

see  Hart  w.  Pennsylvania  R.  Co.,  112  U.  S.  331 1890 

carrier  may  stipulate  against  liability  for  losses  on  connecting  lines  .  1890 

limitations  enure  to  benefit  of  connecting  carrier 1891 

construction  of  various  stipulations  limiting  liability 1894 

limitation  of  liability  in  free  passes 1695-1698 
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does  not  begin  to  run  as  to  dividends,  until  demand  is  made  .  .  .  201 
does  not  begin  to  run  on  calls,  until  demand  has  been  made     .       229,  232 

exception 231 

in  condemnation  proceedings 928-929,  952 

LIS  PENDENS, 

doctrine  of  constructive  notice  arising  from,  does  not  apply  to  muni- 
cipal bonds 319,  325 

LIVE  STOCK, 

injuries  to  .     .     , 1843-1875 

See  Injuries  to  Live  Stock. 

carriers  of,  their  duties  and  liabilities 1927-1933 

See  Carriers  op  Live  Stock. 

LOAN, 

corporation  estopped  from  setting  up  ultra  vires  as  defence  against, 
when , 574,  n. 

LOCATION, 

what  "is  ^ — term  defined 1091,  1096,  n. 

conditions  as  to,  in  subscriptions  to  stock 80-86 

rules  as  to 80-86 

illustrations 80-86 

t  change  of,  releases  subscriber  to  railway  stock 108,  n.  2 

when  does  not 108, 118 

amendments  authorizing  change  of 110 

property  of  company  in  its  location 1091-1092 

rights  as  to 1113 

selection  of  location,  company's  rights  as  to 1092 

slimitations  on  company's<right  to  select  are  not  to  be  easily  implied  1094 
company  not  bound  by  plan  exhibited  to  legislature  when  charter 

was  granted 1094-1096 

presumption  is  that  discretion  is  vested  in  oo'mpany 1095 

see  People  v.  N.  Y.  Central  R.  Co 1095-1098 

'    description  and  map  of  location  should  be  filed 1100-1101 

grants  of  location,  rule  where  they  are  inconsistent 1102 

mountain  passes,  where  same'location  is  needed  for  two  roads      .  1101,  n. 

change  of •     ■     ■    1103-llio 

right  of  company  to  change 1103 

may  change  it  when  public  advantage  will  be  subserved    .  .     .   IHO,  n.  4 

deviation  from  location •     •     •     •  1104,  ra. 

description  of  location,  maps  and  plans  ....  1100-1101,1111-1113 
contents  of  such  m^ps  and  plans,  statutory  requirements  .  .  1111-1113 
burden  on  company  to  prove  its  location  in  actions  for.  trespass     .     .  1113 

how  location  m3,y  be  lost • 1114 

effect  of  non-user,  etc 1114 

description  of  termini,  construction  of  words  relating  thereto  .     1115-1116 

terms  "at,"  "  near,"  "to,"  "from,"  etc.,  defined 1115 

contracts  to  influence  location  of  road 82-83,1117 

validity  and  effect  of 1117,  1118,  n.  1 

see  Bestor  v.  Wathen,  60  111.  138 1117 

LOOK  AND  LISTEN, 

traveller  at  highway  crossing,  bound  to 1518-1549 
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LOSS   OF  TIME,  P^^^ 

proper  element  Of  damages  for  personal  injui'y 1400 

LOST   CERTIFICATE, 

of  stock,  issuance  of  duplicate, „,'    ^I'o 

,       rules  as  to 215-216 

LOST   TICKET, 

rights  of  passenger,  under      . '  ■    1°*'-^°*" 

passenger  entitled  to  reasonable  time  to  find 1647 

unless  he  boarded  train  knowing  he  had  lost  his  ticket 1648 

LUGGAGE, 

Synonymous  with  "  baggage  " 1°0''>  «■•  ^ 


M. 

MACHINERY, 

duty  of  company  in  respect  to •     •    1724-17,-8 

use  of  improper  or  insuMoient  machinery 1762 

'     duty  to  inspect 1730 

MAJORITY, 

controls  at  corporate  meeting 395 

MANDAMUS, 

does  not  lie  to  compel  production  of  books  of  corporation  to  declare 

dividend •     •    190,  n. 

will  lie  to  compel  custodian  of  books  to  allow  stockholder  to  inspect 

them ■ 213 

does  not  lie  to  compel  payment  of  dividends 192,  n. 

to  compel  transfer  of  stock 289 

lies  to  compel  issue  of  municipal,  bonds,  when 373 

remedy  not  defeated  by  laches,  when 374 

rule  in  United  States  ,Courts ,  376 

to  cOmper raising  of  tax  to  pay 875-378 

court  cannot  appoint  officers  to  assess  tax 376,  n.  1 

see  United  States  v.  Macon  County,  99  IT.  S.  582 376 

when  the  writ  will  not  be  issued 377 

lies  to  compel  county  clerk  to  countersign  bonds     .     .  ....     374 

denial  of  writ  conclusive  as  to  validity  of  bonds  in  a  subseqhent  action      375 
lies  to  compel  holding  of  meeting  to  elect  officers    .     .   '.     .     .     .  405,408 

lies  to  compel  commissioners  to  assess  all  legal  damages  for  land 

taken 739,  n. 

see  Dodge  v.  County  Commissioners,  3  Met.  (Mass.)  380    .     ■     .    739,  n. 

lies  to  compel  commissioners,  etc.,  to  assess  damages 941 

railway  compelled  by,  to  bridge  over  a  street,  river,  or  highway, 

when 1135-1136 

lies  to  compel  railway  company  to  restore  streets  and  highways  806-807, 1 170 

does  not  lie  to  compel  establishment  of  stations 1171-1173 

lies  to  compel  railway  to  erect  fences,  etc 1862 

may  be  fined  for  not  complying  with  writ 1862,  n.  8 

MANUFACTURER, 

railway  corapd.ny  may  become,  how  far 536 
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fact  that  appliances  wei'e  built  by,  of  known  skill,  does  not  relieve  ' 

carriers  of  liability. 1219,  1246,  1270 

negligence  of,  in  construction  of  bridge  material 1219 

MANUSCRIPT  BOOKS, 

treated  as  baggage,  when 1799 

MAP, 

of  route,  filing  under  statute,  effect  of 1100-1101 

MASQUERADE  COSTUMES, 

may  constitute  baggage 1801 

MATERIAL   MAN, 

when  he  has  a  mechanic's  lien 1194 

MATERIALS, 

right  of  company  to  take  from  adjoining  lands  .' -.     .    895 

land  may  be  condemned  for,  when 833,  895-896 

cpjistructioi^of  deed  of  lands  for '.     .     .     .     833 

•>  may  take,  without  previously  assessing  the  damage-  .  ' .     .     .    .  837-838 
damages  for,  whep  materiajs  are  asceytained      .....    837,  838,  895 

on  roadway,  right  of  copapany  to  use 908,  n.  1,  9,06-911 

land  cannot  be.  taken  for,  unless 909,  n.  2 

MECHANICS, 

under  statute  giving  lien  to,  who  are 1188-1194 

MECHANIC'S  LIEN, 

on  railway,  does  not  ordinarily  cover  roadbed,  bridges,  etc 1178 

can  apply  only  to  the  road  as  an  entirety  and  not  to  detached  por- 
tions ..,,.,,     1178-1180 

when  exists  and  to  what  applies .    1178-1180 

rolling-stock  not  covered  by,  unless 1181 

rolling-stock  is  personalty 1181-1183 

see  Neilson  v.  Iowa  Eastern  R.  Co.,  51  Iowa,  184 1181 

lien  is  assignable ,...,.....  1183 

successive,  party  cannot  have      ,     , 1184 

rights  of  lienor  against  mortgagee 1184 

,  essentials  to  validity  of 1186 

Hen  purely  statutory,  all  requirements  must  be  complied  with  .    1186-1187 

notice  of  lien,  etc ,     .  1187 

in  whose  fayor  lien  exists • 1188 

statutory  terms,  "mechanics,"  "laborers,"  "workmen,"  etc.,  de- 
fined       1189-1194 

Sirchitect,  where  lien  exists  in  his  favor 1189-1191 

sub-contractors,  who  are 1191 

material  man 1194 

1(IE'eTING, 

"  rpgular,"  of  mudicipal  corporation,  to  vote  aid  to  railway  company, 

what  is    ....... .     i 303 

how  must  be  called,  by  whom 304-305 

corporate,  notice  of,  how  must  be  given 388-391 

adjourned 393 

general  and  special 394 

distinction  between 394 


2316  INDEX. 

M.EFiTI'SG  — continued.  Page 

majority  controls  at ^^^ 

place  of 38^ 

may  be  held  out  of  State 396-398 

equity  will  restrain  corporate  elections,  when 400 

irregular,  effect  of  ' • ^^^ 

proceedings  at  elections  of  officers  at ,    •     ■    *'^'- 

rule  when  statute  fixes  time  of  holding .    401 

opening  polls  before  the  time  named  in  notice 401 

inspectors  of  elections,  rules  as  to 401 

when  election  may  be  adjourned .    402 

not  invalidated  by  keeping  polls  open  longer  than  by-law  provides    .    402 

how  election  can  be  controverted 404 

for  election  of  officers,  may  be  compelled  by  mandamus 405 

what  officers  may  be  elected  at 405 

qualifications  of 405,406 

directors,  election  of «     •     ■  406-408 

for  election  of  directors,  how  must  be  held 406-410 

length  and  kind  of  notice  required 406 

by  whom  must  be  called    . 406 

notice  invalid  unless  jssued  by  proper  authorities 406 

annual  meetings,  rules  as  to  calling 406 

irregularities  at,  which  invalidate 406 

of  board  of  directors,  notice  required 476 

notice  of,  will  be  presumed,  when 476 

MEMBER, 

of  oorjioration,  subscriber  becomes,  when 61,  70 

MIDDLEMEN, 

master  cannot  escape  liability  for  negligence  of ,  in  performance  of  a 
duty  which  he  should  have  performed  in  person      .    .   1732,  1735-1744 

see  Mitchell  v.  Robinson,  80  Ind.  281 1736,  n.  1 

inspection  of  machinery  by 1737-1741 

see  Stevenson  i-.  Jewett,  16  Hun  (N.  Y.),  210 1737,  n.  2 

see  Brann  i;.  Chicago,  etc.  RrCo.,  58  Iowa,  595 1738 

see  Durkin  v.  Sharpe,  88  N.  Y.  225 1739,  n. 

See  Fellow-Sekvants. 
company  liable  to  servants  for  acts  of,  when     .     .    ; 1736 

MILEAGE  TICKET, 

rights  of  holder  of     . 1651 

conditions  as  to  time  within  which,  shall  be  used 1651 

MILLS, 

cutting  off  access  from 1054 

injuries  to  be  considered  by  assessors 1063 

mill  privilege  may  be  condemned    .     .     .•* 837,  n. 

MINES, 

railway  not  obliged  to  take 832 

condemnation  of 896 

damage  to  coal-mine,  where  land  taken  for  underground  road,  how 
estimated 896,  n.  5 
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of  directors,  power  to  act 396 

to  fill  vacancies 412-414 

'    lights  of  minority  stockholders 185-187 

majority  cannot  ignore  such  rights  ....'. 186 

MINORS, 

as  servants,  no  exception  to  rule  that  servant  assumes  risks      .     ,  1714,  n. 

special  duty  of  master  to - 1753-1756 1 

See  Children. 
MISCARRIAGE, 

resulting  from  personal  injury,  element  of  damage     ....     1412j  n.  1 
MISDELIVERY, 

of  goods  by  carrier,  effect  of 1910-1915 

See  Carriers  op  Things. 
MISTAKE, 

term  defined  as  to  rule  that  equity  will  set  aside  engineer's  estimates 
on  the  ground  of 1139,  «. 

MISUSER, 

of  lands,  operate  as  abandonment  of,  when .     .    .     891 

See  Abandonment. 

MONEY, 

treated  as  baggage,  when 1799. 

carrier  not  liable  for  loss  of,  where  shipped  concealed  in  a  bag  of. 
hay 19l9i  n.  7 

MORTGAGE, 

railway  company  may  give,  without  express  authority,  when   .     .  575,  n., 

1946-1948 
see  Philadelphia,  etc.  R.  Co.  v.  Stickler,  21  Am.  Law  Reg.  713     .     575,  n. 

see  Memphis,  etc.  R.  Co.  v.  Dow,  19  Fed.  Rep.  388 574,  n. 

see  Piatt  v.  Union  Pacific  R.  Co. ,  99  U.  S.  48 575,  n. 

.    corporation  may  make,  when 597 

legislative  authority  to  make 1947 

may  be  made  tb  cover  after-acquired  property .     598 

railway  company  may  make,  of  what,  under  general  power  .     .      598,  n.  2 
«Z/ra  wires,  cannot  be  questioned  by  execution  creditor     .     .     .      628,  n.  2 

see  Beecher  v.  Marquette,  etc.  Co.,  45  Mich.  103 628,  n.  2 

of  railway  does  not  include  town  lots,  when 902,  n.  2 

of  railway  conveys  no  title,  where  mortgagor  had  none 923 

rights  of  holder  of,  as  against  holder  of  mechanic's  lien   .     .     .    1184-1186 

of  railway,  when  may  be  made • 1946 

company  has  no  such  power  unless  clearly  granted 1946 

power  to  borrow  money  and  issue  bohds  operates  as  authority  to, 

when 1946,  n.  1 

authority  to  make,  carries  with  it  right  to  make  usual  conditions     1947,  n. 

legislative  authority  to  make,  effect  of 1947 

may  he  inferred,  when       - 1948 

legislative  power,  how  construed      . 1948 

express  authority,  negatives  implied    .• 1947 

power  to  sell  includes  power  to^  mortgage      ..........  1948 

of  property  and  franchises,  valid  as  to  one  although  invalid  as  to  the 
other 1948 
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statutory  provisions  as  to 1948 

statute  authorizing  must  be  striutly  followed 1948 

as  to  time  to  be  made  payable,  etc.       ..........    1948-1949 

provision  that  on  default  of  interest  principal  shall  beqome  due     .     .1949 

how  may  be  made 1949 

defective,  rules  as  to 1950 

See  Defective  Mortgage. 
,     liens  created  by  statute  are  in  nature  of    .......     .   19.50-1951 

who  may  execute 1951 

person  authorized  by  statute  may  execute 1951 

non-payment  of  interest,  effect  of .  1949,  1952 

what  is  covered  by  mortgage 1953-1962 

construction  of 1953 

covers  earnings,  when 1953,  n.,  1957 

property  acquired  for  specific  purpose 1954-1955 

will  be  reformed,  when 1950,  n.  2, 1954,  n. 

franchise  transferred  by 1953,  n. 

see  Meyer  v.  Johnston,  53  Ala.  237 1953,  n. 

specifecally  designating  property,  effect  of 1953 

town  lots  not  covered  by,  when 1953 

of  property  with  "  privileges  and  appurtenances  "       1954 

of  railway  and  all  other  property.  Teal  or  personal,  "  belonging  or  ap- 
pertaining" thereto 1953,  1955 

"appertaining"  and  "appurtenant  "defined  .     .     .     .     .  1954,1955 

property  in  which  company  was  interested  only  as  a  stockholder  1954,  n.  1 

land  purchased  for  hotel  purposes     . 1954,  n.  1 

woodland 1954 

rights  of  action  may  be  covered  by 1955 

when  company  has  only  equitable  interest  in  property     ....  1954,  n. 

money  arising  from  sales  of  land  may  be  covered  by 1954,  n. 

after-acquired  property  may  be  embraced 1953-1956 

what  is  treated  as  after-acquired  property,  within  terms  of  mortgage 

embracing 1955 

effect  of  specific  enumeration  of  property  covered  by 1956 

must  be  incident  of  the  property  conveyed 1956 

legislative  authority  at  time,  was  made  controls 1956,  1959 

acquisitions  under  new  authority  not  covered  as      .....  1956-1957 

branch  roads  built  after  execution  of,  covered,  when 1956 

canal-boats,  used  by  company,  not  covered  by,  when  ....    1955,  n.  1 

municipal  aid,  does  not  pass  by,  when       1956,  n.  1 

does  not  preclude  company  from  leasing  road 1956,  n.  4 

general,  after-acquired  property  does  not  pass  under  ....  19.57,  n. 
see  Calhoun  v.  Memphis,  etc.  R.  Co.,  2  Flip.  (U.  S.)  442  .  .  1957,  n. 
but  see  Hamlin  v.  European,  etc.  R.  Co.,  72  Me,  83  ...  .  1957!  n. 
location  changed  after  executed,  attaches  to  new  location,  when    .     .  1957 

lien  of,  discharged  as  to  old  location 1957 

embraces  lease  of  another  company,  when 1957 

embraces  net  earnings I957 

embraces  capital  stock  of  another  company 19.58 

unpaid  subscriptions,  not 1958 
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land  grants  not,  when "i 1958 

subsequent  grants  in  aid  of  extension  of  the,  road 1959 

subject  to  all  prior  liens 1958 

only  attaches  to  property  lawfully  acquired 1958,  1959 

does  not  attach  to  property  acquired  illegally  or  by  fraud     ....  1959 

fixtures  covered  by,  what  are • 1959 

track  is,  when 1,959 

old  rail^  taken  up 1959 

new  rails  uot  laid '    .     .  1959 

tools  not  treated  as 1960 

coal,  wood,  etc.,  not 1960 

iron  safe 1960 

office  furniture , 1959,  n.  5,  1960 

covers  railway  subsequently  bought  by  mortgagor,  when      .     .   1958-1959 

covers  road  subsequently  built,  when 1959 

rolling-stock  passes  by  mortgage,  when 1960 

treated  as  fixture  in  some  States 1960-196,1 

but  is  properly  personal  property 1181,1961 

'  rules'  as  to,  of  personal  property I960,,  n.  6 

as  personal  property  in  others 1961 

bonds  secured  by 1962-1966 

See  Bonds. 

coupons  attached  to  bonds 1966-1968 

See  Coupons. 
trustees  under,  i;plation  of,  to  bondholders  and  company  .     .     .    1969-1972 

trustees,  duties  of , -when  condition  has  been  broken .-  1969 

effect  of  consolidation  upon 1971,  n., 2 

made  to  trustees,  rule  when  trustee  is  incapacitated 1972 

trustee  may  be  remoyed,  how 1972 

see  North  Carolina  R.  Co.  v.  Wilson,  81  N.  C.  223 1974 

provision  in  mortgage  for  filling  vacancy,  rule  ........  1974 

duties  of  trustees  as  to  foreclosure  of 1974 

See  Trustees. 

when  bondholder  may  foreclose 1974,  1975,  n. 

company  may  redeem,  when 1975,  n. 

see  Chicago,  etc.  R.  Co.  v.  Fosdick,  106  U.  S.  47   .     .     .     .     .     .  1975,  n. 

foreclosure  of  consolidated,  rule  as  to  application  of  net  earnings .  1975,  n. 

see  Calhoun  «.  St.  Louis,  etc.  R.  Co.,  14  Fed.  Rep.  9 1975,  n. 

covering  proceeds  of  land  grant  sales 1975,  n. 

indorsement  of  bonds  by  .State,  effect  of 1975,  n. 

see  Tompkins  v.  Little  Rook,  etc.  R.  Co.,  15  Fed.  Rep.  6    .     .     .  1976,  n. 
sale  of  property  under,  not  covered  by,  stockholder   no  remedy  in 

■equity,  when '  •     •    1977,  n.  2 

see  Herring  v.  jf.  Y.,  etc.  R.  Co.,  63  How.  Pr.  (N.  Y.)  497  .     .    1977,  n.  2 
senior  mortgagees  not  proper  parties  to  foreclosure  of  junior  mortgage, 

when 1978,  n. 

indor.sers  of  bonds,  proper  parties  to,  foreclosure  of 1979 

when  State  is  indorser,  rule 1979 

intervention  by  the  State 2009 

right  of  third  parties  to  intervene 2010 
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prior  mortgagees  need  not  be  parties  to  foreclosure  of  subsequent      .  1977 

prior  mortgagees  should  be  made  parties,  when 1978 

subsequent,  should  be  made  parties  to  foreclosure,  when      ....  1978 

priority  of  lien  under,  how  obtained 1978 

indorsers  of  bonds  should  be  made  parties  to  foreclosure      ....  1979 

decrees  in  foreclosure  proceedings,  rules  as  to 1979-1982 

See  Dkcreeb. 

decrees,  how  and  when  will  be  vacated 1982 

floating  debt,  effect  of  sale  under  foreclosure  on 1982 

statutory  and  other  liens,  effect  of  mortgage  on 198 1 

sale  of  road,  etc.,  under  power  of  sale  in ' 2001 

terms  of  bonds  control  mortgage,  when 2001,  n.  2 

see  Indiana,  etc.  R.  Co.  v.  Sprague 2001 ,  n.  2 

can  be  but  one  sale,  when 2001-2003 

when  may  be  sold  in  parts 2003 

sale  for  non-payment  of  interest 2001 

when  equity  will  decree  leasing  of  the  road  to  pay 2003 

entry  for  default,  before  sale 2001,  n.  2 

see  Macon,  etc.  R.  Co.  v.  Georgia,  etc.  R.  Co.,  63  Ga.  103        .       2002,  n. 

sale  under  decree  should  be  made  by  whom 2003 

trustees  cannot  be  compelled  to  sell,  by  mandamus  or  otherwise     .     .  2003 
provisions  of  mortgage  as  to  sale  by  trustees  do  not  bind  the  court 

under  foreclosure  proceedings 2003 

sale  under,  does  not  destroy  corporate  existence 2004 

does  not  pass  debts  due  the  company 2004 

but  the  court  may  impose  such  liability  on  purchaser 2004 

purchaser  at  foreclosure  sale  under,  does  not  stand  in  place  of  com- 
pany as  to  liabilities  before  sale,  unless 2004,  2005 

surplus  from  sale,  how  disposed  of 2004-2005 

rights  of  purohasier 2005 

may  operate  the  road 2005 

position  of  purchaser  as  to  old  corporation 2005 

new  corporation  should  be  formed 2005,  2008 

See  Reorganization. 
stockholders  of  old  corporation  may  become,  of  new,  when       .     .     .  2006 

but  only  upon  complying  with  conditions 2007 

redemption  under  foreclosure  decree 2009 

intervention  by  the  State  or  other  parties      .     .     .  ^ 2009 

appointment  of  receiver  on  application  of  creditor  under      .     .     .     .2016 
what  must  be  shown  to  secure  appointment  of  receiver    ,     ,     .    2016-2017 

MORTGAGEES, 

of  railway,  judgment  for  land  damages  outstanding  enjoined,  un- 
less      965,  n. 

entitled  to  damages  for  land-taken 993 

how  interests  of,  are  protected 993,  n.  3 

MORTGAGOR, 

of  stock,  right  to  vote 171 

MUNICIPAL  AID, 

to  railways 293-387 

See  Municipal  Bonds;  Municipal  Subscriptions. 
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n' aid  of  railway  companies  may  be  issued,  when 293-387 

roid  unless  issued  in  strict  conformity  with  enabling  act      .    298,  302-307 

luthority  to  issue  never  implied 297 

lolders  of,  bound  by  law  authorizing  issuance 310 

roid  if  issuanpe  of,  was  ultra  vires 311 

■ecital  in,  effect  of 315-322 

egislature  cannot  compel  issuance  of 296 

brm  of   . 313 

legotiable  quality  of 322-325 

ioupons  transferable  by  delivery 324-325 

legotiable  whether  under  seal  or  not 324,  329 

nterest  recoverable  on , 324 

•ights  of  bnna  Jide  purchasers 325,  326-331 

•ights  of  bonaftde  holders  of 326-331 

)iit  of  what  fund  paid    .^ 336 

ienomination  of 339 

ay  whom  executed 340 

issuance  of ,  .     345 

[nay  be  renewed,  when 320,  n.  1 

issued  bearing  higher  rate  of  interest  than  allowed  by  law    .     .     .     .     311 

sale  of,  below  par 346 

3onditional  bonds 349-357 

sharacter  of  conditions  which  may  be  imposed,  instances  of      ,       349-357 
See  Conditional  SnBSCRiPTioNS. 

substitution  of,  when  may  be  made »     .     .     .     358 

iefences  to  actions  upon 370-372 

3vidence  in  actions  to  enforce  payment  of 372 

'nandamus  to  compel  issue       373-378 

illegal  bonds,  remedy  of  tax-payer  against 379-382 

remedies  relative  to,  in  actions  against  municipality 384 

See  Municipal  Subscriptions.  ' 

NICIPAL   SUBSCRIPTIONS, 
power  to  subscribe  in  aid  of  railways,  how  conferred  ....       293-297 

right  of  legislature  to  confer  such  power 294 

right  denied  by  some  authorities 294-295 

power  to  subscribe  must  be  expressly  given 294,  297 

must  be  exercised  conformably  to  act  authorizing 298 

direct  loan  prohibited,  also  prohibits  indirect  loan 294,  n. 

366  Jarret  !>.  Maberley,  103  U.  S.  580 '294,  n. 

legislature  may  not  compel  municipality' to  subscribe 296 

but  see  Napa  Valley  R.  Co.  v.  Napa  County 296,  n. 

authority  to  extend  aid  implies  authority  to  levy  tax  in  payment  of 

subscription 297,  335 

but  does  not  imply  right  to  issue  bonds 297 

legislature  may  impose  conditions 298 

constitutional  limitations  upon  city's  right  to  contract  debts,  effect 

of 298,  299,  302 

particular  statutes  construed        299,  n. 

municipal  coi-poration  cannot  subscribe  before  receiving  its  charter   310,  n. 
donation,  not  authorized 299 
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donation  distinguished  from  subscriptions 800,'  333 

See  Donations. 
fact  that  company  aided  is  a  foreigu  corporation,  immaterial    .     .     .    800 

power  not  exhausted  by  one  meeting  or  issuance 301 

statute  authorizing  m.unioipality  to  subscribe  "  not  exceeding  "  a  cer- 
tain sum 301 

not.  exceeding  ten  per  cent  of  valuation  of  town  property,  what  valuar 

tion  controls 302 

bonds  can  only  be  issued  for  specific  purpose  authorized  and  for  no  other  302 
power  to  subscribe  must  be  exercised  in  strict  conformity  with  the 

statute 302-313 

all  preliminary  conditions  must  be  performed 302,  310,  n. 

majority  vote  when  two  thirds  are  required 303,  320,  n. 

"  regular  "  town  meeting,  subscription  valid  only  when  voted  at       .    303 

doctrine  of  New  York  courts 304 

any  irregularity  vitiates  the  subscription 304 

by  whom  meeting  to  be  called 304-305 

sufficiency  of  petition 304,  n. 

meeting  called  by  wrong  officer,  subscription  is  invalid         ....    305 

legislature  cannot  cure  such  invalidity 305 

slight  irregularity  immaterial       805,  306,  n.,  310 

how  vote, to  be  taken,  by  ballot 306 

company  may  presume  that  proper  steps  were  taken  ....  806,  310 
see  New  Haven,  etc,  R.  v.  Chatham,  42  Conn.  455  ....  306-307 
municipality  estopped,  when        .     .     .  308,  n.,  309,  310,  812,  815-322,  357 

requirement  as  to  "  posting  notice  " 309 

must  be  posted  required  length  of  time  and  properly  signed  ...  309 
bonds  bearing  greater  per  cent  than  was  authorized  are  invalid     .     .    311 

as  to  bonds  held  by  Jonn^rfe  purchaser  for  value 3U 

bonds  valid  in  such  hands  unless  they  are  absolutely  void    .    811,  312,  313 

rule  where  they  are  absolutely  void 311 

form  of  bonds,  must  comply  with  statute  as  to 813 

notice  and  order  of  election 313-315 

,    must  state  nature  of  the  election,  etc ,    ,    813 

must  be  given  sufficient  time  prior  to  election 314 

where  first  and  second  propositions  are  submitted  under  Kansas 

statute 314 

proposition  should  be  plain     , 315 

effect  of  alternative  proposition 315 

recitals  in  bonds,  effect  of 315-322 

jconclusive  as  to  performance  of  conditions     ........  316,  319 

unless  bonds  are  issued  without  authority  of  law 317 

or  where  bond  shows  its  invalidity  on  its  face 317,  318,  n. 

municipality  cannot  defeat  rights  of  hat),a  fide  holders 318,  322 

see  Aberdeen  ii.  S.yke8,  59  Miss.  236 , 317-318 

county  estopped  to  say  bonds  are  invalid  because  issueii  after  expirar 

tion  of  authority 321 

A'«  pererfens,  constructive  notice  of 319 

doctrine  of,  dpes  not  apply  to  municipal  securities  purchased  before 
maturity 319  325 
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State  oflBcer,  determination  of,  as  to  compliance  with  requisites,  con- 
clusive    . 319, 320 

negotiable  quality  of  bonds 322-325 

See  MuNiciEAL  Bonds. 

bona  fide  holders  of  bonds,  rights  of 318,  322,  326-331 

See  Bona  Fide  Holders. 

submission  to  .popular  Vote,  when  necessary 331,335 

see  Burr  v.  Chariton  County,  2  McCrary  (U.  S.),  603 .335 

not  always  necessary 331 

legislature  may  require  submission  to  the  popular  vote 331 

must  be  submitted  to  the  legal  -voters 332 

and  not  to  the  resident  tax-payers  only 332 

may,  however,  be  submitted  to  the  TwaZe  toar^jpayera  of  the  county   .     .     332 

vote  invalid  if  any  fraud  or  undue  influence  is  exercised 332 

what  constitutes  such  fraud,  etc .  332-333 

false  repwsentations 335 

vote  to  make  donation  distinct  from  vote  to  create  dgbt  in  respect  of 

such  donation  ...  333 

petition  for  election  by  majority  of  voters 333 

no  steps  can  be   taken   until   requisite   number   of    signatures   are 

secured  . 383 

several  petitions  may  be  circulated  at  once 333 

general  questions  relating  to  petition,  its  validity  and  requisites   .  333-334 

person  signing  may  afterwards  withdraw  his  consent 338 

See  Petition. 
where  authority  of  county  to  subscribe  is  given  in  charter  of  the  rail- 
road company  .     .     .     -. 335 

village  coming  into  existence  after  such  charter  was  granted  may 

subscribe ~ 335 

other  instances  of  construction  of  such  charters ........     335 

subscription  when  made  constitutes  a  coutiaot  protected  by  the  con- 
stitution         .     .     .    , 336 

rule  when  two  acts  confer  authority 338 

■where  there  are  general  and  special  nets ~.     345 

out  of  what  fund  bonds  are  to  be  paid 336 

currency  in  which  bonds  are  to  be  paid,  city  may  fix 336 

majority  at  elections,  two-thirds  vote,  «tc. 336-338 

where  two-.thirds  vote  required,  two  thirds  of  qualified  voters  must 

express  their  assent 336-338 

see  Hawkins  v.  Carroll  County,  50  Miss.  735 337 

different  view  adopted  by  Federal  Supreme  Court 337 

see  Carroll  County  v.  Smith,  111  ,U.  S.  563 337 

who  should  make  subscriptions 338 

what  officers 338 

where  act  provides  for  commissioners 338 

in  subscribing  they  act  as  agents  of  the  town 339 

when  they  are  vested  with  discretion  the  decision  of  such  officers  as 

to  whether  subscription  shall  be  made  is  final 339 

denomination  of  bonds 339 

by  whom  bonds  to  be  executed 340 
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officers  signing  them  may  be  merely  de/ac<o  officers 340 

ratification  by  legislature  of  defective  bonds,  effect  of      ....  341-345 

may  validate  bonds  defective  in  certain  respects 341 

where  there  is  a  total  lack  of  authority  in  the  municipality  to  issue 

said  bonds 342-344 

in  such  case  municipality  cannot  validate  them  342 

but  legislature  may  by  special  act 343 

unless  constitution  prohibits .     344 

instances  and  application  of,  rules  as  to  ratification 344 

issuance  of  jbonds  instead  of  payment  of  money 345 

municipality  usually  vested  with  such  discretion 345-34fi 

sale  of  bonds  below  par 340 

what  constitutes  a  subscription 346-347 

rule  stated 346 

actual  manual  subscription  on  books  unnecessary 346 

mere  vote  to  subscribe  does  not  constitute  subscription  if  officers  are 

vested  with  discretion 347 

municipal  corporation  as  stockholder,  relation  of 348-349 

occupy  same  relation  as  any  other  stockholder 348 

liable  on  unpaid  stock  for  debts  of  company  issuing  said  stock      .    .    349 

conditional  subscriptions  and  bonds 349-357 

See  Co.vDiTiONAL  Subscriptions. 
■     municipality^  estopped  to  deny  performance  of  conditions,  when     .    .    337 

rule  where  enabling  (act  requires  survey  to  be  first  made 358 

what  amounts  to  a  survey 358 

substitution  of  bonds,  when  may  be  nlade 35S 

general  powers  in  regard  to  subscriptions 359 

if  authorized  to  exact  security,  security  may  be  waived 359 

effect  of  consolidation  of  beneficiary  company  with  another  com- 
pany    360-363 

effect  of  division  of  municipality  after  subscription  and  issuance  of 

bonds 868-370 

effect  of  change  in   State  constitution  after  passage  of  enabling 

a"* 363-368 

such  constitutional  changes  operate  prospectively  only 364 

defences  to  actions  on  bonds 37O 

difference  between  bona  fide  holder  and  others    . 370  371 

evidence  in  actions  to  enforce  payment  of  bonds 372 

mandamus  to  compel  issuance  of  bonds 373 

See  Mandamus. 

enjoining  collection  of  tax  levied • 37g 

remedy  to  annul  bonds 

injunction  allowed  where  company  fails  to  perform  conditions .    '.    '.  379 

when  there  is  a  total  lack  of  authority 380 

bill  in  equity  to  enjoin  issuance  of  bonds 381 

municipality  may  enforce  delivery  of  stock   .........  Zi2 

tax-payers,  remedy  of,  against  issue  of  illegal  bonds-  !!'.!!!  383 

have  no  hen  on  property  of  railroad  company 384 

statute  may  require  certain  part  of  tax  voted  to  be  devoted  to  pay- 
ment of  interest  on  bonds 394 


INDEX.  ,  "  2325 

MDNICIPAL  ,  SUBSCRIPTIONS  —  continued.  Page 

remedies  against  municipality  in  respect  of  invalid  bonds    ....     384 
construction  of  enabling  acts,  rules  adopted  by  U.  S.  courts      .     .  385-387 

propriety  of  the  rule  questioned 388 

adjudications  of   State  Courts  on    matters  of  local  law   should  be 
conclusive 386 

MUNICIPAL   CORPORATION, 

relation  of,  as  stockholder  in  railway  company 348 

liable  on  unpaid  .stock ,     349 

general  powers  of,  as  to  subscription  to  stock     ..'.'....  359-360 
lands  of,  cannot  be  taken  for  railway  purposes  under  general  power, 

when .1    840 

when  mky  be  taken  . .     .     .' 856 

power  of  control  as  to  use  of  streets  for  railways 747 

control  over  railways  in  streets 748-751 

what  conditions  may  be  imposed  on  railway  by 748-749 

cannot  confer  franchise  on  steam  railway 747 

may  authorize  use  of  street  by  street  railway 747 

but  not  by  ordinary  steam  railway.. 748 

consent  of,  not  necessary  in  order  for  legislature  to  authorize  use  of 

streets  by  railroads 744,  745,  n. 

even  though  the  fee  of  streets  belongs  to  .     .     .     .'    .     .     .  '  .     .     .     744 

effect  of  license  by,  to  lay  railway  in  street 750 

railway  company  liable  for  damages  paid  by,  for  injuries  resulting 

from  defective  street 751 

power  of,  to  issue  bonds  in  aid  of  railroads .  293-302 

/  See  Municipal  Subscriptions. 


N. 
NAME, 

corporation  must  have 10 

how  may  be  changed 10 

if  substantially  correct,  slight  mistake  will  not  avoid  contract  ...  10 

'  corporation  will  be  enjoined  from  use  of,  when 10 

railroad,  peculiar  qualities  of 11 

distinction  between  railroad  and  other 11 

of  corporation,  change  of,  does  not  release  subscriber 108 

"  railroad  "  and  "  railway  "  synonymous *.  2 

NAVIGABLE   STREAMS, 

right  to  cross,  by  railway,  implied,  when 14,1124 

right  to  bridge,  presumed,  wheii 1124 

■yyhat  the  right  to  bridge  implies 1128-1130 

may  be  taken  for  railway  purposes,  when 998,  n. 

what  are      ....'- 1126-1129 

rights  of  riparian  owner  on 1018-1023 

^tidal,  distinction  between,  and  those  not \  1019 

riparian  owner  entitled  to  damages  for  interference  with,  when    1021,  n.  4 

temporary  obstruction  while  bridging  . 1124,  n.  4,  1132 

State  may  authorize  obstruction  of,  when 1125,  n.,   1127,  n. 

what  amounts  to  obstruction  of 1132 
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railway  company  cannot  improve,  when 547 

railway  unreasonably  obstructing 1132,  1621 

NECESSITY, 

for  taking  lands  for  public  use,  how  determined     ....    815,  819-821 

not  judicial  question 815,  820,  833 

for  taking  lands  of  corporation  under  implied  power,  question  for 
jury .855,856 

NEGLIGENCE,    : 

corporation  liable  for,  in  transferring  stock,  when 284-289 

damages  resulting  from,  in  construction  of  road,  not  excused  by  legis- 
lative-grant  718,732,1118-1120 

railway  only  liable  for,  in  reference  to  its  appliances   .     .  1234,  n.-1236,  n. 

defined 1429-1431 

analyzed 1431,  1432 

failure  to  exercise  ordinary  care  is  prime  essential 1432 

ordinary  care  defined 1432 

test  stated 1432 

time,  place,  and  circumstances  musfbe  considered 1433 

same  care  required  of  women  as  of  men 1452 

question  of  prdiiiai'v  care  is  for  jury 1433 

degree  of  care  required  from  railways  in  carrying  passengers  T  1248-1271 

financial  ability  of  the  company,  not  to  be  regarded  in  determining  1225, 

'  1250-1252 

duty  to  use  improved  machinery,  etc 1252,  n.  1 

unforeseen  accidents 1253,  n.,  1256 

happening  of  accident  j)?'!ma_/aote  evidence  of,  when 1253,  n. 

no  degrees  of  negligence 1434 

question  of  negligence  for  jury 1433,1458 

see  Hathaway  !-.  East  Tenn.,  etc.  R.  Co.,  29  Fed.  Rep.  489  ...     .  1238 

negligence  must  be  proximate  cause  of  the  injury 1434 

proximate  cause  defined    . 1435 

improper  test  noted 1435 

Mr.  Bishop's  fule 1435 

intervening  efficient  causes 1436 

concurrent  causes' ■     .     .     .  1437 

wrong-doer  responsible  for  all  the  ordinary  and  natural  consequences 

of  his  act 1438 

illflfetration  —  Lowery  v.  Manhattan  R.  Co.,  99  N.  Y.  158      .  1437-1438,  n. 

conditions  distinguished  from  causes 1439 

the  Squib  case 1439 

application  of  general  doctrine 1440 

where  negligence  of  defendant  aggravates  an  existing  disease  .     .     .  1442 

predisposition  to  disease 1440-1443 

see  Baltimore,  etc.  R.  Co.  v.  Kemp,  61  Md.  419 1441,  n. 

injury  to  pregnant  woman 1443, 1444,  n. 

rule  where  insanity  of  injured  party  causes  him  to  commit  suicide    .  1445 
where  defendant's  negligent  delay  concurs  with  act  of  God,  no  liability  1446 

will  be  presumed,  when 1559-1569 

when,  must  be  proved '.     .     .     .  1559,1.567 

what  must  be  proved 1569 
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inspection  of  appliance^  not  necessary,  when 1268 

slight,  sufficient « 1269 

happening  of  injury  prima /acie  evidence  of ,  when      ....    1562-1565 
manufacturer's  fault  chargeable  to  company  .     .     .  1219,  1246,  1268,  1276 

on  both  sides,  no  recovery,  unless 1506-1508 

passenger  voluntarily  putting  himself  in  dangerous  position  1261, 1272-1298, 

\  1328 

contributory,  bar  to  an  action  for,  when    .  , 1446-145J) 

See    CONTRIBUTOKY    NEGLIGENCE;     PASSENGERS.  / 

must  be  proved 1434,  1559,  1560 

contributory,  must  be  established  by  defendant,  unless    .    .     .   1567-1569 

no  distinction  as  to  sex  relative  to 1952 

acts  done  under  influence  of  sudden  fear  or  danger  not    .     .     .  1295,  1455 

what  must  be  shown  to  recover  for 1569 

comparative  negligence 1506-1509 

See  Comparative  Negligence. 

imputd,ble  negligence 1497-1506 

of  parent  to  child 1497-1502 

of  carrier  to  passenger 1502-1506 

See  Imputable  Negligence. 

injuries  by,  to  trespasser  on  track 1459-1483 

person  lying  on  track 1460 

person  walking  on  track     .     .     .  ^ 1462,  1466,  n. 

children  on  track 1482-1483 

drunken  person  on  track 1464 

person  on  track  by  license 1461-1462,  1469 

unintelligent  or  insensible  beings  on  track 1463 

see  Isbell  v.  New  York,  etc.  R.  Co 1463,  n. 

company  may  presume  person  will  get  out  of  danger  on  signal  being 

given ...'..  1465,  n.,  1466 

See  Trespassers  on  Track. 
contributory  negligence  not  imputable  to  young  children      ...    . .    .  1470 

duty  of  company  to  children  seen  on  the  track  1460,  1471,  n'.  1,  1473,  n.  1, 

1483 
children  injured  by  dangerpus  agencies  exposed  in  public  places  1484-1497 

injuries  to  persons  at  highway  crossings 1509-1536 

duty  of  company  on  approaching  crossing 1509-1518 

duty  of  traveller  approaching  crossing 1518-1529 

rule  when  view  is  obstructed 1527,  1528,  1547-1548 

-See  Crossings. 
neglecting  to  ring  bell  or  blow  whistle  at  crossing,  effect  of      .   1512,  1514 
general  doctrine  as  to  effect  of  neglect  to  observe  statutory  duties  1512, 1514 
such  failure  not  conclusive  evidence  of  company's  liability  1512, 1514-1515 

rule  in  Tennessee 1516 

rule  of  liability  where  company  operates  its  trains  on  road  of  another  com- 
pany . 1551-1559 

Company  liable  to  its  own  passengers 1551-1552 

misplaced  switch,  negligence  of  bther  company's  servants    .     .   1551-1552 

applications  of  the  rule 1551-1552,  n. 

the  general  rules  further  stated  and  applied 1553-1557 

VOL.  III.  —  48 


2328  '  ^    Index. 

NEGLIGENCE  —  continued.  ■pXojs 

liability  for  concurrent  negli^"en'ce  of  itself  and  other  doihpany .  "  1558-1559 ' 

rute  when  road  is  opeftited  by  a  receiver  or  trustees 1630-1633 

See  REteBlvER-. 
person  injured  by  concurrent  negligence  of  two  companies  .     .     .     .  1558 
passenger  not  liable  for  negligence  of  those  in  charge  tit  the  train  1502-1506 

- 1558,  n. 

injuries  from,  resulting  in  death 1821-1842 

See  In-juries  Resulting  in  Death.        ,  - 
railway  guilty  of,  in  killing  cattle  on  its  track,  liable  when       .  1846  et  seq.  ' 

See  Injuhies  to  Live  Stock. 
limitation  of  liability  for;  carrier  can  stipulate  for       .     .    1695,  1817,  1880 
carrier  cannot  limit  liability  for  negligence  caiiMfeg  lls^s  of  baggage  .  1817 

nor  causing  loss  of  goods 1880-1894 

nor  injury  to  passenger 1695 

,  See  Limitation. 

NEGOTIABLE, 

shares  of  stock  are  fuaW     >.••......    261-265' and  notes 

see  Lanier  v.  First  National  Bank,  11  Wall.  (D.  S.)  377      ....    263 

municipal  bonds  are 322-325 

NEGEOESj 

separate  ■accommodations  for,  on  trains 1199,  w.  3 

State  may  require  separate  accommodations  for  them  to  be  furnished  1200 

NET  EARNINGS, 

dividends  must  be  paid  from 194 

, what  are      .     .     .- 195-199 

seeSt.  John  U.Erie  R. 'Co.,  10  Blat'chf.(U.  S..)27i 195 

kEWSBOY, 

on  train,  not  passenger,  when 1217 

NOISE, 

of  .trains  not  actionable 722 

unless 722,  n.  4 

as  an  element  of  damage  where  railway  occupies  street 796 

NON- ASSESS  ABLE  STOCK, 

rules  as  to 227,  n.  1 

see  Upton  v.  Tribilcock,  91  U.  S.  45 227,'  n.  1 

See  Capitai,  Stock. 

NON-DELIVERY.    See  Delivery. 

NONSUIT,      ' 

will  not  be  ordered,  when 1240  n.,  1243  n. 

see  McPadden  v.  ii.Y.  Central  R.  Co.,  44  N.  Y.  478  .     .    .    '.    '  1243'  n. 

NONUS'ilR, 

of  right  of  Wajr  d6ea  not  per  se  operate  as  abandonment  of    .     .      890,  892 

NOTE, 

given  in  payment  for  subscriptions  to  stock        62 

see  Vt.  Central  R.  Co.  w.  Cloyes,  21  "Vt.  30 68 

ultra  vires,  not  defence  to,  when 580,  n.-585,  n, 

NOTICE, 

to  stockholders,  of  meeting  for  organization  of  corporation,  must  be 
given,  when  and  how 24 
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of  acceptance  of  subscription  to  stock,  how  must. be  given     ....      55 

of  assessments,  how  must  be  given 141, 151-153 

enffiGiency  of    ....... 152 

of  calls,  must  be 'given,  when  , 232 

how  must  bs  given    .    ...    ^    ....  \.     ....    .      232, 233 

what  must  be  given  to  pledgor  of  stock  of  sale  . 290 

of  corporate 'meetings,  liow  must  be  given     .......       3818-391 

waiver  of 392 

pi-esumptioDs  as  to    . 892 

of  meetings  of  board  of  directors 476 

wUl  be  presumed,  when     ...............    476 

may  be  rebutted 476 

to  director  binding  on  company,  when 486 

bindiiiig  on  his  successors  in  office 486-488 

when  not .488 

to  agent,  notice  to  principal,  when ,    .       517-525 

of  assessment  of  dmnages  must  be  given,  wl»en  and  to  whom    .     .     .    S55 

bow  must  be  given 955-962 

•Bent  by  mail,  gives  no  jurisdiction,  wlien .    956,  n.' 

tength  of 925,  n.  2 

^ant  of ,  when  panties  aU  appear .     .     ....   966,  n. 

Iiriiited  on  tick«ts  or  passes  that  company  will  not  be  liable  for  in- 

,      juries  from  negligence,  effect  of 1695-1697 

general,  liability  of  carrier  not  limited  by       .......  1815, 1881 

NOnCE  TO  CONSIGNEE,    ,     . 

of  arrival  of  consignment,  duty  of  carrierto  give ,.     .  1933 

rule  in  Massachusetts,  no  notice  .req,uired 1933 

States  adopting  this  doctrine 1934 

contrary  rule  in  New  Hampshire,  carrier  liable  as  insurer  until  notice 

given 1935 

notice  required  by  statute  in  some  States 1935 

States  following  New  .Hampshire  doctrine   ..........  19.35 

rale  in  Alabama 1934,  n. 

rule  in  England    .......' 1935-1936 

carrier's  liability  for  goods  .awaifing  delivery 1936 

NOTICE  TO  QUIT,  " 

must  be  given  before  ejectment  lies  against  railway,  when  ...    920,  n. 

NUISANCE,      ,  •  • 

what 'constitutes 729 

-     •  definition  and  instances 729,  730,  n. 

railway  jcompany,  'how  far  protected  against  actions  for,,  by  legis- 

lativegrant 717-740 

indictable  for,;in  operation  of  its  trains,  *hen    .....    718,  726-729 
see  Tennessee,,  etc.  E.  Co.  v.  Adams,  3  Head  (Tenn.),  524  .    .      718,  n.  3 
5ee  .Lkgi-slativb  Grant. 

indictable  for,  in  other  instances .726-729 

lialjle  for  causing,  overflow  of  .streams   .     ......    726,  n.,  727-729 

cutting  off  access  to.premises, .     .    .726,  n. 

negligent  obstruction-  of  high,way  with  cars 729,  n. 

negligent  construction  of  tr^ck .•    •    •    730,  n. 
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other  instances 729,  n.,  730,  n. 

measure  of  damages  for 730,  n. 

legislative  power  to  excuse 730-732 

railway  company  liable  for 1611 

prosecuting  a  noisy  trade  near  dwellings 1614,  n. 

running  trains  near  church  on  Sabbath 1614 

leaving  animal  killed  by  train  on  track  near  dwellings 1614 

casting  smoke  and  cinders  on  dwellings,  when 1614 

erecting  work-shops  near  church 1614 

diverting  water  of  a  stream 1614 

embankments  without  suitable  culvert      .     .    .     .' 1614 

see  Whalley  v.  Lancashire,  etc.  Ry,  Co.,  50  L.  T.  Rep.  472 1614 

obstructing  an  easement 1614 

equitable  remedies  for 1616-1620 

running  trains  at  high  rate  of  speed  over  highways  without  proper 

warning 1620 

allowing  its  rails  to  be  in  improper  condition  at  highway  crossing     .  1620 
imreasbuably  obstructing  highway  by  its  trains      .......  1621 

leaving  objects  near  highway  calculated  to  frighten  horses    ....  1621 

derrick,  with  boom  over  highway 1621 

laying  track  in  street  without  authority 1620,  n.  2 

unreasonably  obstructing  navigation  by  a  bridge 1621 

bridge  over  navigable  stream  not  necessarily ,    .  1625 

NUMBERS  ON  BONDS, 

do  not  create  any  priority  of  lien , 1965 

alteration  of,  does  not  Vitiate  bond 1965 

effect  of 1965 


0. 

OBLIGATION  OP  CONTRACT.    See  Contract. 

OBSTRUCTION, 

of  streams,  company  liable  for,  when  .    .     .  1003,  1124,  n.  4,  1132,  1621, 

temporary  obstruction  of li24  n.  1132' 

of  highways ,     .    '.   729,  n.,' 802,  807 

See  Highways. 

OFFICE  EXPENSES, 

no  equity  in  favor  of,  over  mortgagees 1989 

OFFICERS, 

of  corporation  illegally  elected,  effect  of,  on  assessments      ....    123 

illegal  acts  of jog 

fraud  of,  in  procuring  subscriptions,  invalidates,  when    ....  124-136 

of  corporation,  how  title  to  office  may  be  tested 404-405 

must  be  qualified  as  the  statute  requires 410-412 

required  to  be  stockholders,  how  qualification  is  established     .    '.  410-413 

of  corporations,  powers  of ,  492-525 

authority  to  employ  surgical  aid ,     ,  526-529 

president,  powers  of !....'.    492 

treasurer *    _  *    '    aoq 
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superintendent 497-500 

intermediate  agents 500-505 

conductors .     505 

station  agents 506-609 

agents  generally ^  .  509-513 

See  Agents.    See  also  various  other  titles,  e.  g.  Fkesident  ;   Station 
Agent,  etc. 

knowledge  of  agent,  how  it  afieots  corporation 517-525 

notice  to  agent 617-525 

ratification  pf  agent's  acts       513-517 

See  DiRECTOBS. 

OPERATING  EXPENSES, 

wages  of  enjplpyfe  are 1990 

materials  for  foUing-stock  are,  when 1992 

labor  furnished  under  obntraot,  not ' .  1990 

construction  of  road  treated  as,  when 1988-1990 

what  are,  within  rule  authorizing  receiver  to  incur  and  pay      .  1990-1995 

include  taxes 1990-1991,  n. 

balanbes  due  to  connecting  lines , 1990 

rental  of  cars  . 1991 

attorney's  fees,  when 1991,  1992,  n. 

rolling-stock 1992 

repairs 1993 

claims  against  receiver  for  damages  for   personal  injuries  or  to 

stock,  etc.    . .    1994-1995 

general  doctrine  of  priority  in  favor  of 1986-2000 

See  Priobitt  of  Liens. 

OPINIONS, 

of  witnesses  on  questions  of  damage   , 1043,  n.,  1079-1085 

ORDERS, 

made  by  court  in  proceedings  to  pondemn  lands,  valid,  when  .    .      939,  n. 

ORDINARY  CARE, 

defined  T 1433 

question  for  the  jury,  when 1433, 1458  ^ 

See  Negligence. 

ORDINARY  FRANCHISES,    ' 

what  are 29 

ORGANIZATION, 

of  railway  companies,  how  efiected 15 

conditions  precedent  as  to,  must  be  complied  with 15 

illustrations     .     .     .  , 15-17 

defective,  rfe/acfo  oOTppration  is  created  by,  when      17 

of  corporation,  rules  relating  to 24 

defects  in,  how  waived ,25 

cannot  be  attacked  collaterally 25,  n. 

fraud  in,  may  be  shown,  when 25 

irregularities  in,  does  not  defeat  .validity  of  assessments  ....  119, 122 

subscriber  estopped  from  questioning,  when 122,  n.  4 

informal,  may  be  waived 122,  n.  4 
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contracts  by  corporation  before,  enforceaMe,  when      .    .  563,  ».,  598-602 

'  reorganisation  afterforeclosufe  sale 2008 

See  Keor&aniza-tion.  - 

OUT  OF  STATE, 

corporate  meetings  held,  proceedings  at,  void 396 

directors  may  hold  meetings 398 

OVERISSUE  OF  STOCK, 

rule  as  to    .    ".     .     .     .' 260-260 

status  of  purchaser  oi    .....     '. 251-253 

see  Bridgeport  Bank' u.  Uew  York,  etc.  R.  Co.  30  Conn.  231     .      251,  n.  1 

damages  recoverable  by  holder  of 251,  258 

corporation  may  bring  bill  to  secure  cancellation  of,  when    .     .      252,  259 
■    ■  See  Stock.- 

OWNER, 

of  land,  meaning  of  term 991,  993,  n.  3 


•i    ■.'•.■■'-,    ,  P. 

PAID-UP  SHARES,    ''      ''''ij^K: 

what  are '. 158,159 

not  assessable 158 

PARENT,, 

may  rec6ver  for  injury  to  child 1835 

See  Injuries  Resulting  in  Death  ;  Damages. 

negligence  of,  when  imputed  to  child 1497-1502 

See  Imputable  Negligence. 

PARLOR-CARS.    See  Sleeping-Cars. 

PAROL  EVIDENCE.     See  Evidence. 

PARTIES, 

to  proceedings  to  condemn  lands,  who  should  be 986-996 

effect  if  any,  are  omitted 99I 

equity  will  not  aid  person  not  made  party,  when     ........    990 

PARTIES  TO  ACTION, 

in  actions  to  recover  goods  lost  or  injured  ,by  carrier 1936 

in  actions  for  wrongful  death 1838-1842 

in  actions  for  injury  to  real  estate  by  railroad 1622 

in  proceedings  to  condemn  land  . 986-996 

See  Actions. 

PARTNERS, 

entitled  to  damages  for  lands  taken,  when 939 

railways  do  not  "bedonie,  by  contracts  as  to  joint  carriage  of  passen- 
"gerf  or  freight ^927 

PARTY-RATE  TICKETS, 

issuance  of,  not  a  vioktion  of  interstate  commerce  act     .     .    .     647  n.  2 
PASS.    See  Free  Passes. 
PASSENGER, 


injured  on  railway,  superintendent  or  conductor  may  employ  surgical 
*^'^*°' 526-529 
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railway  lial)le  for  injuries  r^ulting  to,  from  i/rashout  of  entbauk- 

ment,  wjien , 1006,  n.  1 

pee  Kansas  Papiflp  K.  pp.  p.  Lundin,  3  Col.  94 1007,  n. 

pbjig5,tiqn  qf  r{iili;oacl  company  tp  receive  and  carry 1198 

this  obligation  subject  to  parfiei;'s  right  to  make  and  enforce  reason- 
able rule?  and  yegiilatiops .    1198-1200 

instances  of  pqrso.ns  it  may  refuse  to  receive 1200-1201 

,  pto^icateji  p.erspn,  when, -1200-1201 

gamblers,  when      •     •.     ; 1200 

person  fleeing  from  jugtiQe   , 1200 

person  afflicted  ^th-etmta,gipus  disease  or  vermin 1200 

persons  whose  ostensible  purpose  is  to  injure  carrier's  business  .  1201 

when  c^rs  are  fijU 1201 

when  fact'that  cars  are  fiill,  ^ill  not  excuse 1201 

no  diatinctipn  can  be  made  of  race  or  color 1198 

how  and  when  relation  of  carrier  and  passenger  is  created    .     .    1205-1218 

when  relation  ends   . 1218 

person  magt  be  on  premises  or  on  apcommodations  of  the  carrier  .  1205 
and  with  bonajide  intention  of  taking  passage  on  train  .  ^  .  .  .  1205 
'purchase  of  tipket  or  payment  of  fare  not  necessary  to  create  relation    1205 

person  riding  free  is,  when 1205,1206,1207,1209,1695 

se.e  Philadelphia  R.  Co.  v.  Derby 1208,  n.  2 

person  on  train  not  intpndpd  for  passengers 1205,  1206,  1213 

riding  on  pass  fraudulently  obtaijied 1205 

riding  on  invalid  ticket  or  pa§s   . 1207 

person  stealing  a  ride 1205 

perspn  riding  on  drover's  pass 1206 

express  agefits 1210,  1695 

postal;ci.erks 1211,  1212,  1696 

person  on  train  without  intending  to  pay  fare  is  not  .  .  1205,  1213,  1217 
bat  even  in  such  a  case  carrier  owes  him  a  measure  of  duty      .     .     .  1213 

emplpy^  riding  free  is  not 1212,  n.  4 

person  riding  free  because  of  some  benefit  company  derives  therefrom 

is   ....... 1210,  ra.,  1214 

person  not  on  teajn  may,  be 1216,1335 

status  of  person  on  train  to  assist  infirm  passenger      .     .:    .     .     .     .1215 

perspn  on  wrong  train  by  mistake 1216,  n. 

person  on  .conveyance  of  compamy  going  to  train 1216 

-  children  riding  fr.ee  are,  ,when 1216-1217 

ne.vv;sboy  not,  whe.n 1217 

'assistants  tp  e3:press  and  mail  agents 1217 

volunteer  assistant  tp  train-hands    .- 1217,  1791 

riding  o^  cars  ]by  consent  of  employ^,  evidently  not  iutendecl  to  carry   1205, 

I  1206,1213 

person  on  traiij  presumed  to  be  a  passenger .'    .  1218 

reUition  peases  when,  passenger  )ias  had  reasonable  time  and  oppor- 
tunity to  leave  premises      ,. .  1218 

must  conduct  himself  prudently  .  ' 1257,  1258-1262 

jpegligence  of,  contributing  to  injury 1259-1262 

;  standing  up  in  car  not  per  se  contributory  negligence      .     .    .  1259,  "1334 
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passing  from  one  car  to  another  while  train  is  in  motion  .    .     .  1261,  1328 

voluntarily  putting  himself  in  dangerous  position 1272-1298 

injured  by  collision  with  train  of  another  company 1558 

Wabash,  etc.  R.  Co.  v.  Shacklett 1558 

Cuddy  V.  Horn,  46  Mich.  596      .     '. 1559 

injured  by  train  running  on  cattle,  rule 1273,  n. 

injured  by  train  running  on  to  pole  used  as  gate 1273,  n. 

putting  arm  out  of  window 1273-1277 

doing  imprudent  act  ander  influence  of  sudden  fear,  not  chargeable 

with  contributory  negligence 1295,  1299 

see  Wilson  v.  Northern  Pacific  R.  Go 1295,  n. 

riding  in  baggage  car  when  injured 1277-1286,  1290 

riding  on  freight  train 1207,  n.,  1287-1289 

See  Contributory  Negligence. 

duty  of  company  to  stop  trains  for  them  to  alight 1290-1318 

injured  by  alighting  from  train  because  of  unsafe  modes  of  exit  from 

1291,  «.,  1293,.-n. 
see  Delamatyr  «.  Milwaukee,  etc.  R.  Co.,  24  Wis.  578  .  .  .  1291,  n. 
train  must  be  stopped  long  enough  to  allow  a  safe  exit  from  train       1292, 

1297-1298 
this  duty  extends  to  those  assisting  infirm  passengers  .  .  .  .  1297,  n. 
leaving  train  when  in  motion      ....      1292-1317  and  notes,  1352,  n. 

when  leaving  moving  train  is  excusable 1294 

leaving  moving  street  car 1294 

jumping,  to  avoid  threatened  collision 1295,  n. 

to  avoid  insult  or  other  injury 1296, 1321 

when  car  is  moving  very  slowly 1296-1297 

effect  of  direction  of  company's  employ^ 1297,  1301,  1320 

leaving  train  at  intermediate  station 1302,  1309 

leaping  from  car  not  provided  with  steps 1303 

injuries  caused  by  sudden  starting  of  train  while  passenger  is  alighting  1305 

see  Cumberland  Valley  R.  Co.  v.  Mangans,  61  Md.  53 1305 

train  must  be  halted  at  a  safe  and  convenient  place  for  passengers 

to  alight 1306 

duty  as  to  stopping  when  passengers  are  infirm    1307,  1352,  n.,  1362-1363 

company  must  have  notice  of  such  infirmity 1308 

injured  while  leaving  steamer 1310-1311 

leaving  train  while  in  motion,  or  without  invitation,  ceases  to  be     1312,  n. 
see  Com.  v.  Boston,  etc.  R.  Co.,  129  Mass.  500  .....     .    1312,  n.  1 

carried  beyond  stopping  place,  remedy  of 1293-1294,  1316 

train  stopped  f  ten  minutes  for  refreshments  " 1317 

invitation  to  alight,  what  is,  effect  of 1B18-1321, 1359 

injuries  received  in  getting  upon  trains 1322-1327 

is  negligent  in  attempting  to  board  moving  train 1322 

pressing  business  does  not  justify  such  an  attempt 1323 

what  will  justify  such  attempt 1323,  1324 

rule  as  to  street  cars 1323  n. 

Bale  of  ticket  does  not  require  company  to  delay  train  for  passenger's 

sole  benefit 1325 

duty  of  company  to  give  signals  of  departure  of  its  trains    ....  1326 
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accommodations  for  passengers,  reasonable,  must  be  furnished     .    .  1327 

riding  on  platform  justifiable,  when 1327 

when  not 1328,  n.  1 

see  Quinn  v.  111.  Centr9,l  R.  Co.  and  Camden,  etc.  R.  Co.  v.  Hoosey  1328,  n.  1 
injury  received  in  passing  from  one  car  to  another  ....  1328-1329 
conductor  permitting,  does  not  excuse  riding  on  platform    .     .   1829-1331 

distinction  as  to  street  cars .     .  1328,  n.,  1332,  n. 

not  obliged  to  keep  his  seat  constantly 1333 

question  of  negligence  for  jury 1332 

duty  to  go  inside  when  requested  by  coiiductor .'    .     .  1333 

not  negligent  in  failing  to  pull  bell  rope  to  warn  conductor  of  impend- 
ing collision 1333,  n. 

company's. duty  to  furnish  seats  .'.... 1333 

injuries  received  in  consequence  of  leaving  seat 1^34 

injuries  received  at  stations 1334-1351 

See  Stations. 

false  announcement  of  arrival  of  trains 1351-1353 

company's  duty  to  announce  stations 1359-1360 

entitled  to  rely  on  information  of  conductor  or  brakeman  .  .  1352-1353 
may  recover  for  injury  caused  by  such  information  being  wrong  .  .  1352 
company  not  liable  for  false  announcement  of  station  by  strangers       1353 

overshooting  stations 1353-1362 

company  liable  for  all  damages   resulting  from  passengers  being 

carried  past  their  station     .     .     .    ' 1354:,  n.,  1416,  n. 

principle  applies  to  freight  trains 1356 

injuries  received  from  train  being  stopped  short  of  station  platform 

1355,  n.,  1356,  n.,  1357 

contributory  negligence  in  alighting  at  wrong  place 1357 

compelled  to  alight  at  wrong  place 1360 

what  amounts  to  such  compulsion 1360 

must  get  off  when  opportunity  is  afforded 1361 

sleeping  passengers,  not  company's  duty  to  awake 1362 

infirm  passenger,  company's  duty  to  assist  them 1363 

liability  of  company  for  delay  in  running  trains 1363 

effect  of  publication  of  time  tables 1364 

company's  duty  to  protect  passengers  from  assault  by  strangers  1365-1370 

mere  fact  of  assault  creates  no  presumption  of  liability 1366 

upon  what  such  liability  is  predicated 1367 

colored  person  assaulted 1367,  n. 

see  Britton  v.  Atlanta,  etc.  R.  Co.,  88  N.  C.  536 1367 

injury  by  fellow-passengers 1368-1370 

see  Pittsburgh,  etc.  R.  Co.  v.  Hinds,  53  Penn.  St.  503  ■ 1368 

company  not  liable  except  where  negligence  can  be  shown  .     .     .  1370,  n. 

wilful  injuries  by  company's  servants .  1371 

company  liable  for   .     ., 1371-1379,  1684-1685 

carrier's  duty  to  protect  passengers 1371-1374 

general  statement  of  rule 1376-1379 

difference  between  strangers  and  passengers      .     .     .  1375,  n.,  1382-1406 

servant's  act  must  be  wrongful  to  render  carrier  liable 1380 

no  liability  where  passenger  provoked  the  assault 1380 
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damages  to  passengera,  measuris  of  .     , 1406-1420 

what  may  he  considered ^    .     •     •  1406 

see  Phillips  v.  London,  etc.  Ey.  Co ■   1409-^411 

no  recovery  for  mental  anguish  alone r   14U-1413 

poverty  or  wealth  of  defendant  or  plaintiff  not  to  be  considered    .     .  1416 

precise  measure  of  damages  a  question  for  the  jury 1419 

in  action  by  parent  for  death  of  child .  1419 

See  Injuries  Resdltiuo  in  Death. 

in  jaotion  by  husbjind  or  wife 1420 

Stoppage  at  intermediate  stations,  passenger's  right  to  Ipave  trajq  ,     .  1309 

sleeping  passenger,  carrier's  duty  to  awakefi .  1362 

contributory  negligepce. of  pa^eiagers 1257-1262,1272-1298 

duty  as  to  his  pondapt  pn  ^rain  :     ,.    ■. 1257-1262 

not  bound  tp  keep  his  seat     . 1259 

passenger  standing  Hp  to  look  out  of  window ;    1259,  1334 

leaving  seat  to  fasten  door  of  coach 1260, 1334 

passing  from  one  par  to  another 1261, 1328 

passenger  p.uttjng  himsglf  in  dangerous  position 1272-1298 

putting  arn\  out  of  window,  negligence  per  sp 1273t1277 

riding  in  baggage  car    ,     , 1277-J.290 

such  riding  is.  negligence  though  done  with  conductor's  assgnt       .     .  1278 

see  Pennsylvania  R.  Co.  v.  Langdon    ■     . 1280-1282 

makes  no  di^erence  tha^t  rule  is  habitually  violated    ......  1285 

rule  otherwise  wh^ere  passenger  assumes  dangerous  position  by  direp- 

tion  of  copductpr  ,     .     , 1287 

riding  on  freight  trgin  , 1287-1290 

on  stock  ca,r    ,,...; 1290 

such  imprbper  riding,  ho-s^ever,  must  have  Jbjaen  proximate  cause  of 

the  injury 1290 

alighting  from  moving  trains      .     .     .     1292-1297,  130L-1304,  1305, 1320 

;  \  when  justifiable 1295,1299 

where  negljgence'of  company  places  passenger  in  necessity  of  taking  , 

one  of  two  dangerous  alternative? 1299-1301 

conductor  advising  passenger  to  jump 1301,  1319-1321 

leaving  car  at  intermediate  station 1309-1311 

in  getting  on  moving  train     .     , 1322-1327 

company's  duty  to  give  signal  that  train  is  about  to  leave  .     .     .     .1326 

riding  on  platform 1327,  1329-1331 

on  platform  of  street  car 1328,  n. 

permission  of  conductor  so  to  ride,  does  not  alter  the  rule    .     .   1329-1331 

bitten  by  dog  while  at  station 1351,  „. 

liability  of  .company  for  injuries  reeeiyed  upon  the  Sabbath      .   1421-1425 

tickets,  rights  of,  under     . 1634-1671 

See  Tickets. 

expulsion  of ,  from  trains 1671-1693 

See  Expulsion  op  Passengers. 
company  not  liable  to,  for  money  or  securities  taken  from  person  of, 

forcibly,  by  robbers   ..." 1704,  n, 

see  Weeks  v.  N.  Y.  &  N.  H.  R.  Go.,  9  Hun  (N.  Y.),  669    .     .       1704^  n. 
PASSENGERS  BAGGAGE.    See  Baggage. 
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railway  liable  for  infringement  of 1612 

PAYMENT, 

for- stock,  eonditions  precedent  as  to 62 

how,  may  be  made 62 

of  assessments,  how  may  be  made 153-1  o7 

not  necessarily  to  he  in  money ; 153 

by  check     . 153 

note  paid  at  maturity ,...,...     153 

in  stock  of  other  corporations  or  of  same  company 154 

in  labor,  materials,  etc , .      154,155 

credit  for,  in  payment  of 154 

in  property 155,  156 

constitutional  provisions  as  to  payment  of  stock 156 

forbidding  issuance  of  stock  except  to  those  paying  proper  value 

therefor  ,     , 156 

payment  in  property  at  fictitious  valuation  ._....,...  156 
fqr  damages  for  land  taken,  qompul^orily,  piust  be  provided  for  ,  ^31-936 
of  land  damages,  condition  precedent  to  right  to  enter  by  railways, 

when 888,  912 

of  dividends,  who  entitled  to  . 199,  200,  and  notes 

See  Dividends. 

PERSON, 

corporation  treated  as,  when 8 

PERSONAL  BAGGAGE.     See  Baggage. 

PERSONAL  INJURIES-    -See  Highway  Cros§ji»gs;  Negligence; 

PaS8ENOEI(S. 

PERSONAL  JEWELRY, 

,treated  as  baggage , 1799 

PERSONAL  TRUST, 

right  of  eminent  domain,  delegated  to  corporation,  is 819 

PETITION,  ' 

for  submission  of  question  as  to  municipal  aid  to  railroad    .     ,     ,  333-334 

several  petitions  may  be  circulated ,,,...     333 

joint  owners  of  property  may  be  counted  separately    ......     333 

Bon-resident  owners  to  be  counted 333 

persons  under  disability,  lunatics,  infants,  etc. ,  to  be  coiinted  ,     .     .    334 

persons  entitled  to  sign  petition 333 

must  direct  whether  in  stock  or  iij  bonds  the  money  voted  is  to  be 

placed     .     .     .  , 335 

person  sighing,  may  afterw3,rds,withdraw  his  ,eon,sent  •  .     .     .     .     .      338 

for  assessment  of  damages,  etc.,  what  must  state 982,  n. 

land  not  described  in,  cannot  be  condemned       .......     982,  n. 

describing  only  part  of  lands  taken,  effect  of 983,  n. 

for  charter,  not  evidence  to  establish  certain  route '    .  1095 

PHYSICIAN, 

authority  of  agent  to  employ  where  passenger  or  employd  is  injured  526-530 

PHYSICAL  EXAMINATION   OF  PLAINTIFF, 

in  actions  for  damages  for  negligent  injury 1570-1573 

power  of  court  to  order 1570-1573 

how  conducted,  etc.      ..."., 1571-1573 
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PISTOLS,  Pagb 

treated  as  baggage,  when •  •    •  1799 

PLACE, 

of  holding  corporate  meetings 396-398 

may  be  outside  of  State 396-397 

PLATFORM, 

of  oar,  passenger  riding  on 1327-1333 

of  station,  person  injured  while  standing  on 1216, 1342-1344 

injuries  from  defective,  at  station 1216, 1340 

See  Stations. 

PLEDGE,  V 

of  stock,  rules  as  to 290-292 

sale  of,  how  made 290 

corporation  may,  its  property,  when 597 

PLEDGOR, 

of  stock,  right  to  vote  on 171 

POLICE  POWER, 

'    of  State,  what  burdens  legislature  may  impose  on  railVays,  under 

2072-2080 

illustrations 2075,  2076,  2077,  n. 

POLICE    REGULATIONS.       See   also    Police    Power  ;    Legislative 

CONTEOL. 

instances  of 2075-2076,  2077,  n. 

apply  to  qprporations  already  existing,  as  well  as  to  others  ....  2077 

POLLS.    See  Mbetings. 

meetings,  majority  voting  at,  elects 402 

proxies,  rules  as  to    .... , 402 

right  to  vote,  evidence  of   .     . 402 

directors  qualified  as  stockholders,  when 402 

POLLING  CONTRACTS, 

validity  of       683-696 

English  doctrine       683-693 

American  doctrine 693-696 

POSTAL  CLEiRKS, 

are  passengers 1211-1213 

assistants  to,  not  passengers,  when 1217 

company  liable  for  injury  to  passenger  caused  by  their  negligent 

throwing  out  of  mail  bag 1343 

injured  while  riding  under  contract  of  government  with  company, 
may  recover  in  spite  of  stipulations 1696,  n.  1 

POWER  OF  ATTORNEY.     See  Tbansfeb. 
,  POWERS, 

of  corporations,  how  conferred 18 

not  implied,  unless 18 

how  construed ' 13 

strictly  construed,  when 13 

See  Corporate  Powers. 

POWERS  CORPORATE.    See  Corporate  Powers. 

PREFERENCES, 

railroad  company  bound  to  treat  all  shippers  alike 639-650 
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in  receiving  goods 639 

in  delivering  goods 640 

in  rates  of  freight  charged 641 

See  Freight  Charges;  Discrimination. 
as  affected  by  Interstate  Commerce  Act  and  State  Statutes  .     .    .  657-675 
See  Interstate  Commerce  ;    State  Regulation. 

circumstances  justifying  a  preference 642 

mere  inequality  of  charges  does  not  establish  preference 642 

PREFERRED   STOCK, 

entitled  to  preferred  dividends,  is  not  entitled  to,  until  matured  debts 

are  paid 201,  n.  1 

what  is  .     . 202 

entitled  to  dividends  and  arrears  of,  out  of  earnings  in  preference  to 

common ;    202 

equity  will  restrain  payment  of  dividend  on  common  stock,  when  .     .    202 
see  Prouty  w.  Michigan  Southern  R.  Co.,  1  Hun  (N.  Y.),  655  .     .  202,  n.  5 

effect  of  contract  to  pay  dividends  on 204 

and  guaranteed  stock,  same  in  effect 204 

dividends  on,  can  only  be  paid  from  earnings 204-205 

see  Miller  v.  Ratterman,  47  Ohio  St.  141  i 204 

guaranty  of  dividend  on,  how  construed 204,  n. 

see  Williston  v.  Michigan,  etc.  R.  Co.,  13  Allen  (Mass.),  400  .     .    204,  n. 

how  character  of,  is  determined 246 

holder  of,  not  a  creditor 246 

rule  as  to  dividends  on 247 

question  whether  dividend  can  be  paid  on,  for  court  .     .     .  ,  .     .     .    246 

form  of  . 235 

right  to  issue ^ 235-240 

status  of  holders  of 240 

how  dividends  must  be  paid  on 242 

lights  of  holders  of,  enforced,  how 245 

shares  liable  to  attachment  and  levy    .    , 247 

issue  of,  is  tdtra  vires,  when 562,  n.-563,  n. 

see  Kent  v.  Quicksilver  Mining  Co.,  12  Hun  (N.  Y.),  53  ...    .     563,  n. 

when  not 563,  n. 

holders  of,  precluded  from  denying  power  of  company  to  issue,  when  1975,  n. 
holders  of,  entitled  to  no  priority,  over  mortgagees .  1995 

PRELIMINARY   SURVEY, 

may  be  made  without  compensation,  when    ........  894, 940 

PREROGATIVE  FRANCHISE, 

what  is 27 

PRESCRIPTION, 
1  corporation  may  have  several  names  by 10 

PRESCRIPTIVE  RIGHT, 

injury  to,  an  element  of  damage 1030,  n. 

see  Tinsman  v.  Belvidere,  etc.  R.  Co 1030,  n. 

PRESIDENT, 

stock  standing  in  name  of  person  as,  does  not  entitle  his  successor  to 
vote 171 


2340  iNDfiX. 
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may  defetid  Buit  against  •corj)oration 493,n.  3, 494 

J)owers  of  generally ^    .     .     .    .  i92'496 

Ordinarily  has  no  more  power  than  any.other  dkietdr 493 

cannot  bring  aBtion  in  name  of  corporation  .......      493,  n.  3 

diderent  view  sora^timeS  hgld 496 

may  appear  in  behalf  <)f  coznp&'ny  to  defend  auit 496 

nor  release  parties  from  liability  to  company 493 

tior  to -sell  property  of  the  company 493 

nor  bind  company  by  representation  in  reference  thereto      ....    493 

cannot  make  mortgage 494 

no  power  to  borrow  money 493 

no  power  to  stay  collection  of  execution 493 

no  power  to  'compromise  debts 494 

no  power  to  confess  judgment   j     .    .    .     : 494 

charter  or  by-laws  may  confer  power 495 

may  acquire  authority  by  usage       . -  495 

see  Chicago,  etc.  R.  Co.  v.  James,  24  Wis.  388 496 

how  authority  of,  may  be  shbwn 496 

of  railway  company,  powers  and  duties  of 492-496 

right  to  preside  at  meetings  bf  directors 498 

other  powers,  such  as  usage,  attaches  to  his  oMce  .     .     .   492,  494,  53^,  n. 

generally  required  to  be  director 492 

•Ko  power  to  bind  corporation  by  contract  except  as  director      .    .    .    493 

illustrations 493 

his  powers  are  such  as  are  delegated  to  him  by  directors       .     .      49S,  496' 
acts  in  excess  of  authority  may  be  ratified 496  and  note 

PRESUMPTION, 

that  legislature  intended  to  grant  what. authority 839 

of  negligence 1559-1569 

propenly  no  presumption  of*  arising  from  fact  of  injaiy  .    .    .   1559-1661 
fexoeption  where  res  ipsa  loquitur       ............  1560 

presumption  created  by  statute   .     .     .     „ 1561-1562 

in  Mississippi  and  Georgia 1561 

in  other  States 1561 

effect  of  violation  of  statutory  duty 1561 

of  negligence  arises  where  passenger  is  injured  ibtongh.  defective 

appUanoes 1562-1569 

boiler  explosions       ,  .    .     .     .       1563,/.. 

See  also  Burden  op  Proof. 

PRIORITY  OF  LIENS  AND    CLAIMS, 

in  mortgages  of  railroads,  the  .general  subject 1987-2000 

qui  prior  est  in  tempore,  prior  est  in  Jure ' 1987 

mortgagee  entitled  to  first  preference  over  all 1987 

equity  of  persons  'furnishing  material  and  making  repairs  not  reoog- 

°'2ed       1987-1988 

of  one  who  lends  money  to  ;payinterfe8t  on  bonds 1989 

or  to  pay  ijiidgraehts  secuifed  again&t  company  for  killing  of  stock", 

6to. 1992  n. 

office  expenses,  no  equity  in  favor  of 4^89 

Vule  set  up  by  Fosdick  v.  Schall,  99  U.  5.  235    .     ,    .    ,    '.    \   1989-1990 
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■  equity  in  favor  of  operating  expenses,  etc.,  reeognized 1990 

reason  of  the  rule      ;     . i-,  ■ 1990,1996 

V  ■•'"  operating  expenses;"  what  constitutes   .......■■.   1990-1992 

"wages  of  employes    ......     i     .     i 1990 

taxes      .     .     '. ' 1990j  1991,  n. 

materials  and  laboi-  for  Repair  and  'censtraetion 1990 

balances  due  to  connecting  lines 1991 

rental  ofcars  •     .     .     <     , 1991 

(attorjiey's  feeS)  when    .    i 1991  and  notes 

accounts  for  rolling-stock 1992 

inoney  advanced  on  injunction  bond  to  enjoin  sale  of  rolling-stock 

under  execution 1993 

general  loan,  no  equity  in  favOr  of 1993,  n- 

claims  for  damages  to  passengers I  1994-1995 

eqteity  exists   only  in .  favor   of   thoSe   incurred    during  Receiver- 
ship  1994-1995 

claims  for  damages  caused  by  operation  of  road     .......  1994 

judgments  secured  by  owners  of  lots  abutting  in  street  occupied  by 

mortgaged  road     . 1995 

creditors  taking  preferred  stock  acquir_e  no  priority 1995 

itime  pripr  to  receivership  in  which  such  claims  must  have  accrued    .  1996 

six  months  ordinarily  the  limit 1996 

principle  of  such  equities  stated 1996 

equities  are  based  on  diversion  of  earnings 1997 

"no  diversion  nq  equities     ......     i 1997 

equities  provided  for  by  statute 1997 

doctrine  reviewed  by  Mr.  Justice  Harlan 1998-1999 

see  Thomas  v.  Peoria,  etc.  R.  Co.,  36  Fed.  Rep.  817 1998 

PRIVATE  CORPORATIONS, 

distinction  between,  and  ptiblic 11- 

PRIVATE   CliOSSINGS, 

duty  of  railways  as  to 1166-1167, 1628 

See  Farm-Crossings. 

PRIVATE  WAYS, 

established  by.  railways,  duties  as  to 1625-1629 

injuries  to,  by  construction  of  railway 1068 

PROCEEDINGS  TO  CONDEMN  LAND,  , 

the  general  subject 931-953 

ascertainment  of  damages       . -     .     .     .       953-962 

■statute  method  must  be  pursued 931 

'compensation  must  be  provided 888,981,953 

^   ^equate  remedy  to-reoover  dompeJnsation,  essential    ....      931,953 
after  property  has  been  taken  under,  repeal  of  statute  providing,  does 

not  defeat  recovery  of  oompeiisation 935,  n. 

orders  made  by  court  in.  Validity  of      . 939,  n. 

'unless  statute  as  to  Doticfris  cohiplii^d  "with,  not  valid     .     .    •.     .    940,  n. 

'parties  to,  who  should  be  . 9S6-995 

'costs  under      .-.•...--.. ,,  1089 

PROFITS, 

what-are igS^-igg 
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PROFITS  — continued.  Pace 

see  St.  John  v.  Erie  R.  Co.,  10  Blatohf.  (U.  S.)  271 195 

of  corporation,  how  ascertained 105-199 

belong  to  corporation 196 

may  be  retained  for  improvements 201,  n.  1 

railway  company  may  guarantee  to  steamboat  company,  when  .     .     .    516 
guaranty  of,  by  railway  company  to  another  corporation,  tiltra  vires  591,  n., 

,  614-616 

see  Coleman  v.  Eastern  Counties  Ry.  Co 591,  n. 

see  Arnat  v.  Erie  R.  Co.,  5  Hun  (N.  Y.),  608 614 

PROHIBITION, 

writ  of,  lies  to  prevent  assessment  of  damages,  when  ......    932 

PROMISE, 

to  take  and  pay  for  stock  subscribed  for,  implied,  when 53 

express,  not  necessary 53 

but  see'  Salem  Mill  Dam  Co.  v.  Ropes 53,  n.  4 

PROMOTERS, 

origin  hi  the  term 531 

original  functions  of 532 

what  necessary  to  constitute 532 

duties  and  liabilities 532-533 

is  a  fldnciai-y 532 

liable  to  third  persons  as  an  agent 533 

compensation  of 533 

' ,    liable  for  fraudulent  representations  as  to,  when 124,  n.  5 

contracts  of  corporation  with 582-533,  601 

PROPERTY, 

defined  as  to  right  of  compensation  in  condemnation  proceedings      .    997 

of  oorporsition,  interest  of  stockholder  in 9 

what  constitutes  a  taking  of 879-883 

what  kinds  of,  subjfect  to  right  of  eminent  domain 836-844 

interference  with  exclusive  dominion  over 997 

PROSPECTUS, 

fraudulent,  issued  by  promoters  or  directors  of  company,  efiect  of  125-136 

PROXIES, 

may  be  voted  on,  when 174,  402 

shareholders  may  vote_  by I75 

rules  as  to < 402 

See  Meetings. 

PROXIMATE  AND  REMOTE  CAUSE, 

proximate  cause  defined I435 

maxim  causa  proximo  non  remota  spectatur      ....-;....  1434 

test  of,  confounded  with  test  of  negligence 1435 

intervening  efficient  cause 1436 

intervening  cause  may  be  culpable  or  not 1436 

concurrent  causes I437 

no  ultimate  oi;^definite  test  yet  formulated 1438 

all  natural  and  ordinary  consequences  are  proximate 1439 

the  Squib  case 2439 

other  illustrative  cases 1439-1440 

-     negligence  of  defendant  combined  with  predisposition  to  disease  1441-1443 
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PUBLIC  CORPORATIONS,  '  Page 

distinction  between,  and  private 11 

railway  companies  are  quasi 11' 

PUBLIC  CROSSING, 

over  railway,  company  bound  to  reasonable  care  towards  persons  using  1490 

see  Barry  v.  N.  Y.  Central  R.  Co.    .     .     ... > .    .  1490 

/See  Crossings. 

PUBLIC  ENEMIES, 

who  are 1877-1878 

PUBLIC  NUISANCES.    See  Nuisances. 
,  PUBLIC  USE, 

must  be  for,  to  warrant  taking  of  lands 810 

what  is 823-833 

railw^ays  are 824,  825,  n. 

except  in  particular  case .'..•..,..    835 

see  In  re  Niagara  Falls,  etc.  R.  Co 835,  n.  2 

test  of    . 826 

how  determined  .    , 833-836 

by  legislature  or  judiciary 815,  '833-836 

PUNITIVE  DAMAGES.     5ee  Damages. 

PURPRESTURE,  , 

railway  in  street  i^  not,  when 1030,  n. 


QUESTIONS  OF  LAW  AND  FACT, 

contributory  neglijgence,  when  a  question  of  law    .     .     .  , .     .    .  1458,  n. 

QUORUM.    5ee  Meetings. 

QUO   WARRANTO,  , 

lies  to  settle  rights  of  person  to  corporate  office  .     .     , 404 

office  of 404 

lies  to  effect  forfeiture  of  charter,  when 2080 

See  Forfeiture  of  Charter. 
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RAIL, 

breaking  of,  prima  facie  evidence  of  negligence 1245 

how  should  be  l?,id  ' 1245,  n.  6 

breaking  of,  by  frost     . .      1243,  n.,  1244,  n. 

RAILROAD, 

term  defined 1 

synonymous  with  "railway " "2 

RAILROAD  COMMISSIONERS.    See  Railway  Commissions. 

RAILROADS  CROSSING  EACH  OTHER, 

right  of  one  company  to  cross  road  of  another    ........  1163 

such  crossing  at  grade  to  be  avoided  if  possible       1163 

may  be  enjoined  in  equity 1164,  1165,  n.  1 

condemnation  of  right  of  way  across  track  of  another  road  ....  1165 
VOL.  in.  —  jj  , 
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RAHLROADS  CROSSING  EACH  OTnEK—CDndnued.  Paoe 

murtuad  rights  and  duties  of  companies  Whose  Toads  cross    , .     .   1165-1166 
statutory 'duties " ••    •  1166 

RAILWAYS, 

what  are 1 

definition  of  term ' 1 

improved  highways 2 

as  public  highways ■ 3 

constitutional  cleclarationa  that  all  railways  are  jpublic  highways, 

effect  of 8S5,  n.  3 

are  common  carriers 1876 

may  exist  without  rolling-stock 4 

individuals  may  build 5 

by  what  motive  power  may  be  operated 4 

how  .created 6 

.companies  derive  power  to  build,  how       •     ■     • 6>  7 

State  legislatures  alone  may  authorize  construction  of     .    .    .    .    ^  6,  n. 

ajoiiporation,  peculiar  qualities  of 11 

distinction  between,  and  other  corporations 11 

when  is  public  corporation 11 

treated  as  juasi  public  corporation,. B,  11,  2050 

bound  to- transport  passengers  and  freight,  when 12 

duties  owed  by,  to  public 12 

are  common  carriers 12 

■cannot  discriminate  as  to  rates  of  charge  for  freight  and  passengers  .  12 

liable  for  unreasonable  discrimination - 12 

charters  of ;..>..  13 

right  to  bridge  navigable  stream,  implied,  when 14 

right  to  build  on  or  along  highway 14 

ma»y  be  corporation  created  by  two  or  more  States,  status  of    .     .     .  15 
•lionditions  precedent. as  to  organization  of  (company  mustbe  complied 

with 15-17 

RATLWAY  COMMISSION, 

in  England .     658 

in  America .    659 

extent  of  powers  and  duties  of 659-660 

may  hear  complaints,  investigate  chairges,  etc 659 

but  ordinarily  have  no  power  except  to  make  recommendations  to  the 

legislature    ,    „ .      ;659-660 

validity  of  statutes  creating 660-662 

Mississipp  statute  and  .the  general  policy  upheld 662 

see  Stone  v.  Farmers'  L.  &  T.  Co.,  116  U.  S.  317 662,  n.  2 

Tennessee  statute  held  unconstitutional    because    of    its   peculiar 

■  features 680,  n.  2 

see  opinion  of  Hammond,  J.,  in  Louisville,  etc.  R.  Co.  v..  Railroad 

Com'rs,  19  Fed.  Rep.  679 «80,  n. 

Minnesota  statute  creating,  objection  to 662-663 

See  State  RuGsU-lation  of  Rajlroads. 

RAILWAY  COMPANY, 

synonymous  with  "  railroad  "  company 2- 
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RAILWAY   AND   CANAL   TRAFFIC    ACT,  Page 

passed  in  England  to  regulate  railways  and  their  charges  .  .  eSS-JeSQ 
■decisions  of  English  courts  under,  effect  as  authority  in  the  States    .    !659 

RAILWAY  MORTGAGES.     See  Mortgages. 

RATES   ,0F  TRANSPORTATION.     5ee  aZso  Freights. 

rates  to  passengers ,     .  1658 

special  rates  to  students  or  other  classes 1658 

extra  fare  where  tickets  are  not  purchased  .  .  .  .,  .  ,  .  .  .1667 
fare  on  freight  trains 1667,  1668 

REAL  ESTATE, 

corporation  may  purchase  and  hold,  when «     .        8 

title  to,  is  in  the  corporation  alone  .  ...  ^  ..,..,.  .  9 
"title  to,  cojapany  may  convey  good  one  though  having  no  authority 

to  retain  it  ..-..., „     .     .     ,       638-639 

right  of  railway  company  to  hold     ..........       635-639 

liability  of  railways  for  injuries  to        J613 

Jia'hle  for  injuries  from  unauthorized' acta ^    .     .  1614 

entry  upon  land  to  take  materials 1614 

using,  for  a  cartway       ..." 1614 

^bsbnucting  an  easement 1614 

erecting  embankmepts  without  suitable  culverts     .    ..  x» 1614 

see  Whalley  v.  Lancashii-e,  etc.  Ry.  Co 1614,  n.  9 

diverting  the  water  of  a  stream , 1614 

prosecuting  a  noisy  trade ,     .    „     .     .  1614 

erecting  wiorkshop  near  a  church 1615 

injury  to  crops  from  year  to  year,  action  may  be  brought  lor  each 

injury      .  ^ 1615,  «.  1 

easting  smoke  and  cinders  on  dwelling  from  railway  in  a  street  1615,  »i.  1 
permitting  animal   killed  on  its  track  near  a  dwelling  to  remain 

there 1615,,  re. 

running  its  trains  near  church  on  the  Sabbath  is  nuisance,  when  -     .  1616 

iwho  may  sue  for  injuries  ^o ,.,...  1622 

-power  to  take.     See  Eminejtt  Domain. 

REASONABI.(E  CARE.    .iSae  Negligence. 

REASONABLE  PREFERENCE.    See  Pkefekences.  V 

REASONABLE  TIME, 

within  which  carrier  should  deliver  goods 1907,  ,1916 

within  Which  consignee  must  call  for  goods 1892 

within  Whicfh  passenger  must  call  for  his  baggage  ..,....•  1'812 

period  of ,  not  extended  by  passenger's  illness 1812,  n.  2 

depends  on  what  circumstances  ...........    1812,  n.  2 

'how  determined   ....'. 1907 

question  for  jury       .     .     .     .' 1892,' n. 

see  Taylor  v.  Gt.  Northern  Ry.  Co.,  L.  R.  1  C.  P.  385    .     .    .     .  ^ .  1907 

RECEIVER, 

■company  in  hands  of,  subscriber  cannot  set  off  debt  due  him,  against 

,  ftmount  due  for  stock ' 72,  w. 

-day  recover  back  dividends  paid,  when j     194 

liable  for, obstructing  highway  with  trains 807 

company  n6t  liable  for  injuries  while  road  is  in  hands  of      .    .    1630-1631 


2346  INDEX. 

RECETVEKi—  continued.  Page 

receiver's  liability '  •  1633,  2023 

powers  of 2021,  n.l 

as  to  eminent  domain 2031 

liable  as  master 1763-1764  and  notes 

po\i^er  of  courts  to  appoint 2011-2012 

not  inherent  in  English  equity  courts 2011 

distinguished  from  manager 2011,  n.  2 

power  has  always  existed  in  American  courts  of  equity 2012 

power  always  reluctantly  exercised 2012-2014 

appointment  cannot  be  attacked  collaterally 2019 

will  be  appointed,  when ■     "     '. 2012 

effect  of  appointment  of,  upon  functions  and  liabilities  of  the  ooi-pora-' 

tion     . 2013,2021-2023 

ex  parte  appointment  of,  not  tolerated,  unless      .     .     .'     .    2013-2014,  n.  1 

cannot  be  made  in  vacation 2014,  n.  1 

what  is  sufl&cient  ground  for  appointment 2014-2016 

mere  insolvency  not  enough  to  warrant  appointment  of  .     .  2014,  «.,  2016 

return  of  a  judgment  unsatisfied ' 2014,  n. 

of  extinct  corporation 2014,  n. 

default  in  payment  of  interest 2014,  2016 

on  application  of  general  creditors 2015 

violation  of  injunction,  not  sufficient  to  warrant  appointment  of    .    .  2015 

for  payment  of  land  damages 2015 

to  complete  road,  when 1162,  2015 

on  application  of  mortgage  creditors,  when,  will  be  appointed  .     .     .  2016 
what  requisite  to  authorize  appointment  on  such  application     .  2016-2018 

who  will  be  appointed 2018 

party  to  the  cause  will  not  ordinarily 2018 

nor  former  officers  or  managers  of  the  road,  except 2019,  n. 

status  of,  outside  the  jurisdiction  appointing 2019 

may  maintain  actions  in  other  jurisdictions,  when       ....   2019-2022 

control  over  property  in  other  jurisdictions    .     .     .     .  , 2020 

seeCagillt).  Wooldridge,  SBaxt.  (Tenn.)  580 2020 

territorial  extent  of  receiver's  authority 2020 

co-extensive  with  that  of  court  appointing 2020 

when  appointed,  of  road  located  in  two  States 2021 

takes  same  title  and  rights  the  coi'poration  had 2021 

rights  of,  in  property  reduced  to  possession 2019-2020 

see  Pond  v.  Cooke,  45  Conn.  126 2019,  n. 

appointment  of,  effect  on  status  of  corporation 2021-2023 

company  retains  all  its  original  powers 2022 

may  elect  its  officers,  issue  bonds,  etc 2022  and  note 

is  liable  for  taxes 2022,  n.  1 

and  for  failure  to  fence  as  statute  requires 2022,  n.  1 

does  not  abate  suits  against  the  company 2022 

nor  prevent  institution  of  new  suits  against  company 2022 

but   prevents    actions   against    receiver    except    with    consent    of 

cpurt       ' .    2022, 2026-2027 

suing  receiver  without  leave  punishable  as  a  contempt 2024 

doctriue  as  to  consent  to  sue  reviewed       2026,  n.-2028,  n. 
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see  Barton  v.  Barbour,  104  U.  S.  126 2026,  n. 

execution  cannot  be  levied  on  property  in  receiver's  hands   ....  2024 

property  in  hands  of  is  in  custodia  legis 2024 

therefore  no  suit  to  disturb  the  possession  may  be  brought  except  on 

consent 2024 

strikers  interfering  vpith  management  of  road,  punishable  for  con- 

'tenipt 2024,  n.  5 

actions  against,  for  negligence  in  operation  of  road 2023 

court  will  not  try  actions  for  tort 2023,  2025 

how  remedy  for,  should  be  sought    .     .  ^ 2023 

how  claims  against,  will  be  adjusted 2023,  2026 

liable  for  his  own  wrongi       2031-2033 

'     liable  at  law  as  common  carrier 2031 

and  for  injuries  generally 1633,  2023,  2031-2033 

entitled  to  pursue  the  same  remedies  as  the  corporation   .   2027-2028,  2032 

court  first  'appointing,  acquires  jurisdiction 2028-2030 

as  between  State  and  Federal  courts     .     ... 2028-2030 

judgments  against  cbrporation  after  appointment  of,  effect  of    .     .     .  2033 

income  in  hands  of,  how  must  be  applied 2033-2034 

See  Priokity  of  Liens. 

judgments  against,  effect  of 2033-2036 

right  to  pay  clairns    .     .     .     .- 2033-2036 

prior  liens  take  precedence  of  judgments  against 2033 

execution  creditors 2034 

eraployds'  wages •    .     .     .  2034 

,     court  may  create  liens  through,  to  take  preeedenSe  of  mortgage,  when  2034- 

2036 
See  Priority  of  Liens. 

court  may  create  liens  through,  for  what ' 2035 

certificates,  court  may  authorize,  issue  of,  when 2036-2039 

Se^  Receiver's    Certificates. 

removal  or  discharge  of      . 2039 

removal  distinguished  from  discharge 2039,  n.  4 

what  will  authorize  removal 2040 

when,  should  be  discharged 2040 

what  court  has  power  to  remove  or  discharge 2040 

after  discharge,  status  of 2041 

must  report  to  court  from  time  to  time 2041 

accounts  of,  how  settled 2041 

compensation  of 2042 

.  compensation  of,  graduated  to  the  circumstances 2042 

appointment  of,  does  not  dissolve  corporation 2089 

RECEIVER'S  CERTIFICATES,  ' 

court  may  authorize  issue  of,  having  priority  of  lien,  when  ....  2036 
see  Cowdrey  v.  Galveston,  etc.  R.  Co.,  1  Woods  (U.  S.),  331     ..     .  2037 

issue  of,  will  not  be  authorized,  unless 2037 

for  what  purposes  may  be  authorized 2036-2037 

•  .authorized  for  one  purpose,  cannot  be  issued  for  another  ....  2039,  n. 
see  Bank  of  Montreal  v.  Chicago,  etc.  R.  Co.,  48  Iowa,  518  .  .  .  2039,  n. 
holder  takes,  subject  to  equities •  2038,  n.,  2039 


2348  INDEX. 

RECEIVER'S   CERTIFICATES  —  con/inuerf.  Paob 

issued  in  excess' of  authority,  invalid 2038,  n. 

rigjit  to  issue  ia  peraonal  truat 9n^Q    ' 

payment  of,  ooerded^  how  .     .     .     .' 20ii9,  n. 

REDEMPTION,                                   ,     ,   ,     .      u                              "     ooo 
equitywiUentertainbillfor.of  stock  pledged,  when J9- 

of  railToad  bonds  and  mortgages 2009 

right  of  eompany  to  redeem ,.'•''''     "  onna 

no  such  right  after  sale  under  foreclosure  proceedings,  unless  .     .     .  ^UU9 

REBRESHMENT  ROOMS, 

railroad  company,  right  to  establish rta  «io 

contract  relating  to „'     \  L  "     '    '  foit 

passenger  may  leave  train  to  enter  at  intermediate  station   ....  idua 

REGULATIONS,  .  ,       i,oa 

carrier  may  provide  reasonable,  with  which  passengers  must  comply  .  1198 

as  to  whom  it  will  carry '''^^^'nQQ 

separate  coaches  for  negroes •     •  ||°° 

as  to  stations ii7« 

exclusive  privileges  to  haokmen •    •  }-^'° 

as  to  tickets,  must  be  reasonable irio 

what  are  reasonable  regulations  as  to  tickets 1842 

REISSUE, 

of  stock  forfeited,  permissible ^^* 

REMEDIES,                                                                              .         i    , 
creditors  of  corporation  may  unite  in  suit  in  equity  against  stock- 
holders to  enforce  payment  for  shares 60 

see  Ward  v.  Griswoldville  Mfg.  Co.,  18  Conn.  593 60 

of  creditors,  to  recover  unpaid  subscriptions 139 

against  subscribers  to  stock 160-164 

by  action  in  subscription     .  ' 160 

by  forfeiture  and  sale  of  shares 160 

forfeiture  merely  a  cumulative 160-161 

various  matters  as  to  such  remedies  against  subscribers  ....  161-164 
against  corporation  for  improperly  refusing -to  transfer  stock  .  .  .  289 
for  negligently  transferring  stock  under  forged  assignment .     .     .  284-289 

mandamus  lies  to  compel  issue  of  municipal  bonds 373-378 

to  annul  bonds 379-382 

of  tax-payer,  against  issue  of  illeg^il  bonds    .  ■ 383-384 

of  municipal  corporation,  to  compel  issue  of  stock  to  it .384 

againstjnunicipal  corporations,  in  respect  to  illegal  bonds  .  .  .  384-385 
of  stockholders,  against  directors  for  fraud  or  gross  mismanagement  441-446 

of  persons  injured  by  fraud  of 438-447 

for  illegal  charges  for  transportation 679-682 

must  be  given,  tO'  recover  damages  for  taking  lands  under  eminent 

domain 931-946 

of  land-owner  for  wrongful  use  of  lands  taken  by  railways'  ....  911 
see  Prop»ietors>  etc.  ».  Nashua,  etc.  R.  Co.,  104  Mass.  1  .     .     .     .911,  n.  8 

for  improper  use  of  highway  .     .    .  ' 802-809- 

I'or  failure  of  company  to  discharge  duty  as  to  repair  of  highway  .  806-807 
to  enforce  equitable  lien 916,  n.  3 
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,  of  liasnd-owner,  when  camipanj!  is  tireapasaeir    . .918^ 

statutory,  for  land  taken,'  exclusive,  -when 927-93L 

adequate  and  certain,  for  recovery  of  compensation  for  land  taken, 

essential ; 931-946 

see  Bloodgood  v.  Mohawk,  etc.  R.  Co.,  18  Wend.  (K.  T.)  1  .     .     .    .     933 

see.  Cushman  v.  Smith,  34  Me.  247 942,  n.-946,  n. 

omission  may  be  cured,  how :.,....     932 

writ,  of  prohibition  lies  to  prevent  assessment,  of  damag.es  under  void 

statute     ......    ^     ......     „ 932 

equity  will  enjoin  railway  frop  entering,  when ,>951 

for  wrongful  acts,  in  building  or  operating  rail'kay 1032 

none  for  damages  which  should  have  been  included,  in.  assessment     .  1034 

for  omission  to  assess  all  damage     .....,' 1034 

when  statute  only  provides  for  part  of  damage 1035 

when  only  the  company  can  bring  proceedings  to  eondemu  .    «    .    .  1035 

of  person  carried  beyond  his  stopping  place 1317 

equitable,  for  nuisances 1616-1620 

See  Equity. 

for  imjuries  resulting  in  death 1:821 

of  land-ownec,  to  compeL  railway,  to  erect  fence 1862 

carrier  has,  against  third  person  causing  loss 1918 

whamay  sue  for  loss  of  goods 1936 

REMOVAL  OF  ACTIONS, 

when  corporation  may  remove         38-41 

See  Actions. 

REORGANIZATION, 

of  railroad  corporation  afteT  sale  of  road  under  foredosore       .     .     .  2008 

right  of  old  stockholdersi  to  garticipate  in      .     .    '. 2008 

plans  for,  validity  of 2008 

REPAIR  SHOPS, 

railway  company  ma.y  build 536 

REPEAL,    ■ 

of  charter,  may  be  made,  when' 16 

limitation  on  State's  power  to  repeal- 2059 

where  right  is  reserved 2066-2071 

effect  of  repeal  of  charter 2071 

of  charter,  may  be  efiected  before  acceptgmce 23 

of  charter,  effect  of 2071 

distinction  between  repeal  and  forfeiture 2088 

See  CHARTERS';    PoRFEITtTBE    OP    ClTABTER;    LEGISLATIVE    CONTROL. 

of  enabling  act,  effect  on  authority  of  municipality  to  vote  aid  to 

railroad  .     .-. 363-367 

REPORT, 

of  commissioners  to  assess  land  damages 977,  965  n.^  965-979 

See  Commissioners. 
RESIDENCE, 

of  corporation,  what  is 30^32,41 

REVERSION, 

in  lands  taken  by  railways  attaoheSr  when 900 

can  only  maintain,  action  for  injury  when  the  injury  is  permanemt  1615,  n.  1 
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power  of  company  to  offer,  for  capture  of  criminal      .....  499-600 

RIFLE, 

treated  as  baggage,  when       1799 

RIGHT  OF  ENTRY, 

under  compulsory  proceedings,  when  attaches 912-917 

RIGHT  OF  WAY, 

acquisition  of,  by  purchase 697-716 

inability  to  acquire  by  contract  made  a  condition  precedent  to  right 

to  condemn 697 

contract  to  secure  an  exclusive  right  of  way,  void  when  ....  697-698 

title  conveyed  to  company 698. 

conveyance  of,  how  construed 698 

covers  all  damages    .     .     .   ° 608 

indefinite  conveyances  of,  void 698 

estate  acquired  by  company 699 

who  must  convey " .    .     .     .  699-700 

conditional  conveyances 701-703 

I      what  conditions  may  be  inserted 701-703 

stipulations  construed  as  conditions  subsequent  rather  than  prece- 
dent    704 

and  as  covenants  rather  than  conditions 703,  701 

instances  of  conditions '  703 

breach  of  condition,  effect  of 702-704 

breach  of  condition  subsequent,  does  not  defeat  title,  when      .     .  703-704 

.  remedy  by  action  for  damages 704 

breach  of  conditions  subsequent  works  forfeiture 705,  706 

unless  grantor  waives  liis  right  to  claim  a  forfeiture 703 

not  favored  by  court 704 

equity  will  not  enforce  forfeiture,  when 706 

bonds  for  conveyance  of 706-708 

land  cannot  be  taken  for  temporary 830 

acquisition  by  eminent  domain  proceedings 809-1095 

See  Eminent  Domain. 

RIPARIAN  RIGHTS, 

railway  company  liable  for  injuries  to  .     . 724,  998 

instances  of  injuries  to,  not  excused  by  legislative  grant  .     .     .      733-736 
manufacturing  company  cannot  take  water,  when,  without  compen- 
sation       951, «. 

interference  with,  by  public  works,  is  a  taking  of  property  .     .     998-1018 

diverting  water 998-999 

flooding  lands ggg 

on  navigable  streams 1018-1025 

what  interferences  with,  by  railway  companies,  are  actionable     1018-1025 
diverting  water  of  stream 1614 

RIVAL  ROAD, 

purchase  of,  ultra  vires 586-587 

see  Morgan  v.  Donovan,  58  Ala.  241 587,  n. 

and  may  be  enjoined  by  stockholders 588 

when  not  ultra  vires 588 


INDEX.  2351 

RIVAL  B.O  AD  — continued.  p^^^, 

consolidation  with  rival  company 588 

see  Branch  v.  Jesup,  106  U.  S.  468 588-589 

RIVERS.    See  Riparian  BiiGHTS. 

ROADWAY, 

injuries  resulting  from  defects  in,  presumption 1563-1564 

ROBBERY, 

company  liable  for  robbery  of  passenger  while  leaving  tra,in,  when  1704,  n. 

ROLLIN(;-STOCK, 

railway  company  may  contract  to  supply,  to  another 591,  n. 

not  real  estate ■ 1181-1182 

of  railway,  fixture  or  not 1960-1961 

of  railway,  treated  as  fixtures,  when I960 

;,    statutory,  etc.,  provisions  as  to iggi 

not  subject  to  levy  or  sale  on  execution,  when 1960-1961 

company  using,  is  always  bound  to  repair 1962 

repair  and  purchase  of,  is  part  of  "  operating  expenses  "     .     .   1991-1993 

ROUTE, 

of  railway,  how  far  company  has  discretion  in  selection  of  ...     .  1092 

See  Location. 
RULES, 

prohibiting  person  from  riding  on  baggage  oar,  effect  of  .     .     .  1277-1281 

for  carrying  on  business,  duty  of  master  to  establish  ....  1759-1761 
RUNNING  OFF  TRACK, 

train,  negligence  presumed 1562-1564 

RUNNING  POWERS, 

railway  company  may  grant,  to  another  company 616 


S. 

SABBATH, 

injuries  received  on 1421-1425 

running  street-cars  on,  a  necessity 1422,  n. 

other  works  of  necessity  or  charity 1422,  n. 

fact  that  injury  occurred  on,  no  defence 1423-1425 

Massachusetts  rule  everywhere  repudiated 1423,  1425 

contract  of  carriage  void  made  on        1425 

constitutionality  of  law  foi'bidding  operation  of  trains  on     .     .     .  1611,  n. 

corporation  liable  for  Sabbath-breaking 1611 

must  accept  live  stock  from  a  connecting  carrier  though  tendered  on 

Sunday ' .  1930 

goods  arriving  on,  need  not  be  taken  away  until  Monday     ....  1906 

SABBATH-BREAKING, 

railway  company  liable  to  indictment  for 1611 

SALE, 

of  railway,  effect  of,  upon  right  to  municipal  aid 360-362 

when  ordered ' 2003 

does  not  entitle  land-owner  to  additional  compensation   .     .     .      897,  n.  2 
does  not  deprive  stockholders  of  the  right  to  demand  an  election  of 
officers  to  be  held 408 
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does  not  convey  debts  due  the  company 


2082 


does  not  destroy  corporate  existence 

purchaser  takes  franchises  of  bid  company,  but  not  its  corporate  name        _ 

or  identity 2005 

sui-plus  from,  division  of •     ■ 

of  railway,  under  foreclosure  proceedings ^Wi  -uu< 

by  trustees  under  power  of 2001-2004 

more  than  one,  can  be  made,  when  .,.....••••  ■^""J-  ^u"* 
when  whole  debt  matures  f6r  default  in  interest,  rule  .  .  .  .  -^""1' "•  ^ 
trustees  have,  discretion  aa  to  . 

by  whom,',  should. he  made •     • ^""^ 

man«;amu,s.  does  not  lie  to.  compel  trustees  to  sell  under  decree   .    .     .  200,J 

SCIRE  facias; 

remedy  to  forfeit  charter,  when 

SEASON  TICKET, 

passenger  bound  ta  produce,  when  required  by  conductor     .     .     .  iOia,  n. 

SERVANTS,  lion,  10. 

under  statute  giving  liens  to,  who  are ll»»-i;i94 

must  be  competent ^^^^~^^^l^ 

assaults  by,  on  passengers 1371-1379,  168* 

of  sleeping-car  company,  liability  of  railway  and  of  sleeping-car  com- 
pany .     . ■     •    1700,  »!.,  1701-1702 

see  Williams  v.  Pullman  Car  Co^,  42  Lai  An.  87,  417 1701 

assaults  by,  upon  trespassers "     '.     '   ^^^^~}^^^ 

distinction  between  passenger  and  trespasser  in  this  connection     .  1375, 7.., 

1382 
company  liable  for  acts  within  scope  of  their  employment  .  .  1382-1406 
illustration  of  the  application  of  this  rule  ....  1382,  n.,  1383,  n.-l400 

act  done  against  master's  orders 1386 

arresting  passenger  unlawfully    . 1387 

act  must  be  one  done  in  the  line  of  duty    .     .     .     .     r     .     .     .  1383,  1395 

illustrations 1392,1395-1406 

'  engineer  blowing  whistle  or  allowing  steam  to  escape  maliciously  to 

frighten  team    .     , 1396,  1550 

risks  assumed  by .... "  .     .     .     .  1712-1720 

remaining  in  service  after  knowledge  of  defects  or  dangers  ....  1720 
not  necessarily  negligence  when  real  danger  is.  not  apparent      .     .     .  1721 

test  of  negligence  in  such  oases 1721 

see  Sioux  City,  etc.  R.  Co.  v.  Finlayson,  16  Neb.  584 1721,  n. 

apparency  of  danger  a  question  for  jury 1721,  n.  3 

must  exercise  judgpient ■     •  1722 

must  report  defects    .     .    ^ 1722,  1730 

must  examine  cars  or  machinery  he  is  about  to  use 172.J 

examination  excused  when  time  for  making  it  is  not  allowed    .    1723,  n.  3 
what  care  company  must  exercise  as  to  appliances,  etc.     .   1724-1729,  1732 

duty  of  company  to  inspect  appliances 1730 

cannot  evade  this  duty  by  intrusting  it  to  agents    .     .     .    1732,  1735-1737 
where  appliance  has  been  long  used,  company  is  bound  to  know  its 
weakness 1731 
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see  Baiker  v.  Allegheny  Valley  E.  Co.,.  95  Penn.  St.  211 .    .     .    1730-1731 
ears  received  from  a  connecting  line,  duty  as  to     .......  1732 

degree  of  care  required  of  master 1732-1734 

liable  only  for  injuries  resulting  from  negligence 1733 

see  rule  stated  in  fiuzzell  v.  Lacoiiia  Mfg.  Co.,  48  Me.  113  ....  1734 

company  presumed  to  have  discharged  its  duties 1734 

company  liable  for  acts  of  its  agents,  when  it  commits  certain  diities 

to  them 1735-1743 

company  not  bound  to  adopt  latest  improvements        1744 

when  patent  defects  do  not  excuse  master 1745-1753 

inexperienced  servants,  new  risks 1753 

whfin  knowledge  of  risk  by,  does  not  excuse  liability  of  compaTiy        1721, 

1749,  ra.  2, 1753 

promise  by  master  to  remedy  the  defect 1750,  n.  1 

new  ifeks" , 1753 

ehaiiige  of  employment,  new  service 1756 

servant  changed  from  one.  department  to  another  entiTely  different 

does  not  assume  new  risks 1756-1757 

employment  of  insufficient  number  of  sevvamts 1758 

duty  to  establish  proper,  rules 1759 

eniploy^  .may  waiye  this  right 1759 

effect  where  rule  is  constantly  violated  with  master's  knowledge  17159- 

1760,.  1761,  n. 

burden  on  master  to  prove  servant's  knowledge  of  rules 1761 

unless  they  are  conspicuously, posted     ...     ........  1761 

violation  of  rule  forbidding  "  running  switch  "  .     .......  1760 

using  madiinery  impiroperl^  excuses  Goaipany,,  when 1762 

master's,  exemption  only  extends  to  -time  of  actual  servtice    .    .  1762-1763 

liable  for  injury  to.  members  of  servant's  family 1763 

what  servant  must  establish  to  recover  of  company 1764 

how  company  may  relieve  itself  from  liability    . 1765 

receiver  liable  as  master 1763 

by  providing  proper  machinery,  etc 1765 

cannot  contract  in  adyance  that  it  shall  not  be  liable  where  injury  is 

result  of  negligence 1765-1766 

compromises  after  injury  has  occurred,  not  favored 1766 

See  Limitation. 

lessor  and  lessee,  liability  for  injuries  to  servants 2056,  n. 

master's  liability  as  affected  by  fellow-servant,  rule    ....    1768-1796 
See  Fellow-Sbkvants. 

SHARES, 

contract  to  run  road  on      ,    - 615 

See  Capital  Stock;  Stock. 

SHERIFF'S  JURY.     See  Jury. 

SHOPS, 

for  repair,  company  may  erect - 536 

'      authority  to  erect,  does  not  excuse  noisy  use  of      .  723,  n.,  735,  n.,  736,  n. 
see  Cooper  v.  North  British  Ry.  Co. ,  35  Jur.  95      ......    723,  n. 

SICK  OR  INTOXICATED  PASSENGERS, 

company  owes  a  duty  to - 1426-1428 
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expulsion  of 1426,  1427 

rule  as  to  intoxication 1428 

SIDE   TRACKS, 

railway  company  may  build 547 

right  to  take  lands  for ,  •     •     •        822,  827,  828,  1088 

SIGNAL  POST,    , 

near  track,  servant  injured  by,  cannot  recover,  when  ....    1747,  n.  2 

SIGNALS, 

not  bound  to  give  signals  to  warn  trespassers  unless  they  are  seen     .  1466 

SLEEPING-CARS, 

liability  of  railway  company  for  injury  to  passengers  in       ....  1699 
rights  of  holder  of  free  pass,  who  has  purchased  ticket  in     .     .    1702-1703 

liability  of  company  for  articles  lost  or  stolen 1703-1706 

liable  for  money  or  securities  stolen  from  passenger,  when   .  . .    1707-1708 

■where  passenger  was  robbed. 1704,  n. 

obligation  to  receive  passengers 1709 

SLEEPING-CAR  COMPANY, 

lease  of  property  by,  is  ultra  vires  and  absolutely  void  .....  .568-570 

liability  of,  as  carrier  of  passengers 1697-1711 

their  status  as  carriers 1697 

liability  to  passengers  for  personal  injuries  sustained  ......  1699 

railway  company  remains  liable  in  such  cases 1699 

passenger  injured  by  falling  of  berth 1699,  n. 

injury  by  servants  of,  both  railway  and  sleeping-car  companies  liable  1700, 

n.  2,  1701-1702 
see  rule  stated  in  Williams  v.  Pullman  Car  Co.,  40  La.  An.  87,  417  1701 
see  Dwinelle  v.  N.  Y.  Central  R.  Co.,  120  N.  Y.  117  .  .  .  .  1702,  n. 
free  pass  containing  exemption  of  railway  efompany  from  liability, 

effect  on  where  holder  purchases  berth  in  sleeper 1702-1703 

second-class  passenger,  right  to  purchase  berth 1703 

liability  for  articles  lost  or  stolen  from  passengers 1703-1705 

see  Woodrufi  Sleeping  Car  Co.  v.  Diehl,  84  Ipd.  474 1705 

see  Pullman  Car  Co.  v.  Gaylord  (Ky.),  23  Am.  L.  Reg.  (n.  8.)  788   1706,  n. 

liability  of  company  is  only  for  negligence 1707 

for  loss  of  mohey  is  limited  to  such  as  is  needed  for  purpose  of  passen- 
ger's journey ' 1707-1708 

see  Root  v  N.  Y.  Cent.  Sleeping-Car  Co.,  28  Mo.  App.  205  ....  1707 

obligation  to  receive  passengers 1709 

not  bound  to  sell  berth  already  engaged 1710 

may  provide  reasonable  regulations  as  to ■  1710,  n.  2 

lost  ticket  for  berth  7 1710-1711 

SLEEPING  PASSENGER, 

company's  duty  to  awaken  in  time  to  leave  train 1362 

SLUICES, 

insufficient,  railway  liable  for 1005,  n.  6 

see  Miss.  Central  R.  Co.  v.  Mason,  51  Miss.  234 1006,  n. 

see  Miss.  Central  R.  Co.  v.  Carruth,  51  Miss.  77 1006,  n. 

SMOKE, 

escaping  from  engines,  rule  as  to 722,  735,  n. 
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as  an'  element  of  damage  where  railway  occupies  street 796 

SPARK  ARRESTERS, 

engines  must  be  supplied  with  best       . 1577 

SPECIAL  MEETING, 

of  municipal  corporation,  vote  at,  not  sufficient  wheu  "  regular  meet- 
ing "  is  specified 303 

of  corporation,  what  are 394 

SPECIAL  POWERS, 

cannot  be  exercised  for  collateral  purposes 889 

requisite  to  authorize  construction  of  railway  in  street     .    .    .     .     .    746^ 

SPECIAL   TRAINS.^ 

company  has  right  to  run 1521,  1538,  1545 

SPECIFIC  PERFORMANCE, 

of  contract  for  conveyance  of  right  of  way,  will  be  decreed,  when    706-708 

of  contract  by  railway  company  to  make  erections  .     .' 707 

cannot  be,  of  contract  to  build  railway 1162 

SPEED, 

running  train  at  high  rate  of,  affords  no  presumption  of  negligence, 

when 1561,  «.,  1562,  n. 

running  train  at  unlawful  rate  of 1512-1513,  1561,  n. 

statutory  duty  as  to  rate  of  speed  does  not  apply  to  trespassers  on 
track 1466 

SPRINGS, 

may  be  taken  by  railway,  when >     .     839 

diverting  water  of,  actionable,  when 1030,  n. 

draining  of,  should  be  included  in  land  damages 1058 

presumption  as  to 1058,  ».  4 

SPUR  ROADS,' 

railway  company  may  build,  when 547 

SQUATTER, 

on  land,  not  entitled  to  compensation  for  its  taking 952,  n. 

STATE, 

not  estopped  from  granting  same  right  to  railway  company  to  build 
road  between  certain  termini  that  has  been  granted  to  another  .     .      28 

has  control  over  corporations  created  by  it 29-44 

consolidation  of  corporation  created  by  it,  with  one  created  by  another 

State,  effect  of 34 

cannot  abandon  jurisdiction  over  railway  created  by  it 36 

meetings  of  corporation  held  out  of 396 

directors  may  hold  meetings  out  of 398 

right  of  eminent  domain  vests  in 809-814,  821 

See  Eminknt  Domain. 

acts  ultra  vires,  can  only  be  questioned  by,  when 627 

see  Atty.-Genl.  v.  Tudor  Ice  Co.,  104  Mass.  237 629,  n.  1 

lands  of,  may  be  taken  by  railway  without  compensation     .     .    .    951,  n. 
lands  of,  may  be  taken 'by  railway  without  compensation,  unless  .     .  1017 

not  of  general  government ,•     •     •  1017 

See  Statk  Regulation. 
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STATE  FAIR,  .       Pa«s! 

subsoriptioB  by  railway  -company  to  secure  loeation  of,  not  ultra  vires  548 
see  State  Board,  etc.  u.  Citizen's  Street  R.  Co.,  47  Ind.  407  ...  548 
but  contra,  see  Davis  v.  Old  Colony  R.  Co.,  131  Mass.  258  .  548,  549,  n.  1 

STATE    REGULATION     OF    RAILROADS.     See    also   LEOpiSLAiiyz 

iCONTiBOL. 

of  irejght  charges 657-675^2078 

expediency  of 657-658 

in  England .    658 

in  America 659,2078 

'  power  of  the  State  to  jegulate  changes 660 

see  Munn  u.  Illinois,  94  U.  «.  113 660,  n.,  661 

how  power  is  exercised 659 

by  railway  oomraissions 65S,  664 

constitutionality  of  statutes  creating  commissions 660-664 

some  statutes  held  void,  but  for  paa-tioular  reasons      .     .    .  '662^  680,  n.  2 
See  RaiI/ROad  Commissions.  , 

extent  to  which  regulation  of  charges  may  go 663 

classification  of  roads  according  to  length 664 

see  Dow  v.  Beideiman,  125  D.  S.  680 665 

power  of  State  as  affected  by  Interstate  Commerce  clause  .  .  665-675 
State  regulation  cannot  extend  to  oarriaige  of  freight  between  thp 

States      .'....... •_    •       666-674 

may  control  rates  between  two  points  in  its  limits  though  in  course 

of  the  journey  train  passes  out  of  the  State 675 

see  Smith  v.  Chicago,  etc.  R.  Co.  (Iowa),  53  N.  W.  Rep.  351       .    .    675 

general  power  Of  the  State  over  railroads      - 2059-2080 

limitations  upon 2059 

,  police  power  of  State 2072-2077 

Instances  of 2076,  2077,  n. 

STATIONS, 

contracts  as  to  location  of,  valid,  when 605-608 

company's  duty  to  establish  stations 1171 

mtmrfamos  will  not  lie  to  eompd  establishment  of  station      ....  1171 

different  rule  in  Nebraska 1 178 

legislature  mny  Tequire  staitionn 1173,2073 

abandornnent  of  station,  may  be  enjoined 1174 

reasonable  rules  and  regulations  as  to,  company  may  establish  and 

enforce 1174 

may  require  persons  to  show  tickets  at 1175 

regulations  as  to  admission  of  backmen,>etc 1176 

icompany  cannot  grant  exclusiye  privileges  to  certain  backmen  1176-1177 
Segdslature  may  require  stations  to  be  kept  open  a  certain  lemg^h  of 

(time,, and  to.be  well  heated  and  lighted      . 2077,  n. 

trains  must  be  stopped  at  suitableiime  iw  passengers  to  alight  1291-1300, 

1302 

safe  Unodes  of  exit  at     .... 1308 

announced  before  reached 1351 

stopping  before  station  is  reached 1354,1357 

over-shopting  station 1353-1363 

starting  of  trains  from,  should  be  announced 1326 
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passenger  injured  at  Intermediate,  company  not  liable     .     .     .   1309-1311 

.false  announcement  of,  "by  other  than  em^loy^s 1351 

jBompany's  duty  to  jtovide  safe  station  platforms 1334-1350 

to  whom  this  dirty  is  due 1335,  1337 

defective  platforms 1335-1336 

lack  of  sufficient  lights 1336 

Injury  to  hackmaA .       1336,  n. 

see  McDonalds.  Chicago,  ^c.  K.  Co.,  26  Towa,  124   ....    1838-1340 
platform  must  indicate  where  passenger  sliould  leave  train  ....  1341 

passenger  getting  off  on  wrong  side 1342,  n. 

passenger  struck  by  mail  bag  thrown  from  po^al  car 1343 

passenger  may  presume  that  he  can  stand  on  station  in  sa&^y  -     .     .  1344 

various  injuries  at  stations 1346-1350 

-company  owes  no  duty  to  trespassers 1348 

passenger  bitten  by  vicious  dog  at  station 1351 

STATION   AGENTS, 

presumption  as  to  powers  of,  to  contract  for  transportation  ....    481 

powers  of ' •     •     •       '506-509 

.may  bind  company  to  furnish  cars 507 

lias  .power  to  contract  for  sTiipment  oT  goods .       507-508 

wliat  acts  <of  his  bind  company  •  '. ■ ,  509 

.subject  to  penalty  for  exacting  illegal  dhafges    .     .  ' .    .     .    .    .  '  - '  508 

STATUTE, 

■declaring  certain  acts  "  void  "  may  be  construed  as  voidable,  when   629,  n. 
proyision  of ,  as  to  property  to  lie  covered  by  mortgage,  effect  of    .     .  1986 

.giving  remedy  for  injuries  resulting  in  death 1821 

(Construction  of  such  statutes       •     •    • 1824 

'    See  CONSTRHCTION. 

STATUTE  QF. LIMIT ATLONS,. 

■begins  to  run  on  coupons  on  .municipal  bonds,  when  .....    j.    324 

in  .action  for  wrongful  death 1837 

iSee  LiMTTiiTiiOJ»s. 

STATUTOET  T.IENS.     See  Likns.        , 

STATUTORY  REMEDY, 

•for  recovery  of  damages  under  compulsory  prooeediTigs  is  exclusive  927-931 
when  company  alone  can  'bring  pi-oiseedings,  rule .     928 

STEAMBOATS, 

railway  company  may  pui-dhase  and  ran,  when  ....    544,  n.,  .545-547 
_  when  not '546-547 

STEAM  RAILWAYS, 

implied  power  as  to  use  of  steam 4 

STIPULATIONS, 

in  contract  for  carriage  of  goods  or  baggage  limiting  carrier's  lia- 
bility      .' ~.    1813-1817,1881-1893 

In  free  passes  exempting  carrier  from  liability 1695-1698 

See  Limitation. 

STOCK, 

subscriptions  for,  at  less  than  par,  invalid    .........       59 

subscriber  liable  to  creditors  to  extent  of  par  vjClue '•      59 


23.58  INDEX. 

STOCK  —  continued.  Page 

see  Flinn  «.  Bagley,  7  Fed.  Rep.  785 60 

cannot  be  issued  to  stockholders  upon  accumulated  earnings     .      196,  n.  1 

payment  of  interest  upon 198,  199 

increase  of,  stockholders  entitled  to  preference  in  taking      ....    206 

and  to  proportionate  number  of  new  shares  . 2^9 

bought  up  by  corporation  out  of  surplus  right  of  stockholder  to     206,  n.  4 

forfeited,  may  be  reissued 224 

non-assessable,  holder  liable  to  pay  full  value  of 227 

power  of  corporation  to  increase 249 

has  no  such  power  unless  expressly  conferred  by  legislature      .     .     .    250 

rights  of  stockholders  when  increase  is  made 249 

company  may  not  reduce  amount  of  capital  stock 250 

consent  of  stockholders  necessary  to  increase  or  reduction,  when  .  249-250 
shares  are  the  private  and  individual  property  of  the  holder     .     .     .    265 

such  right  of  property  is  not  absolute,  however 265 

holder  may  not  transfer  his  voting  power  to  trustee 265 

corporation  may  not  restrict  his  right  to  transfer  shares .265 

but  if  object  of  transfer  is  illegal  courts  will  not  aid  it 266 

certificate  merely  an  evidence  of  ownership 266 

fraudulent  issue  of,  rules  relating  to 250-260 

over-issue  of 250-260 

Corporation  may  contract  for  sale  of,  before  authority  to  build  road  is 

obtained " 260 

purchaser  of,  at  execution  sale,  right  of 247,  267,  n. 

purchaser  takes  subject  to  equities  of  corporation 262 

nature  of  property  in • 261-265 

shares  of,  not  real  estate 261,  n.  1 

quasi  negotiable 261-265 

assignment  of,  effect  of 286-284 

pledge  of,  rules  as  to 290-292 

municipal  corporations  may  compel  issue  of,  to  them,  when      .     .     .    382 

over-issue  of,  rules  as  to 250-260 

issued  in  excess  of  maximum  limit  in  charter  is  void 253 

corporation  may  set  up  its  want  of  corporate  power  to  defeat  over- 
issue of 254  259 

see  Sooville  ».  Thayer,  105  U.  S.  143 '253,'n.  3 

issued  in  excess  of  authority,  corporation  liable  to  refund  money  paid  ' 

on,  when 258,259,280 

rule,  when  holder  of  fraudulent,  is  also  owner  of  valid  stock     .      258,  259 

shares  of,  personal  property ogi 

certificate  of,  not  strictly  negotiable • ,    261 

how  title  to,  may  be  made  to  pass  by  delivery 263  264 

see  Lanier  v.  First  National  Bank,  11  Wall.  (U.  S.)  377  .     .     .     .'  263-265 

assignee  of,  status  and  rights  of 266-292 

transfer  of,  by  corporation,  without  taking  up  old  certificate    .     ."  265,  n  1 
equities  of  corporation  in,  not  defeated  by  assignment  of  263,  n.  1,  271,  n. 

see  Piatt  v.  Birmingham  Axlo  Co.,  41  Conn.  255 269*,  n. 

transfer  on  books,  perfects  purchaser's  title !  263  n.  1 

assignment  of,  not  conformable  to  by-laws  or  statute  passes  title  to,    ' 
'"^^^^ 266-292 


INDEX.  2359 

3T0CK  —  continued.  Page 

holder  takes  subject  to  equities 268 

dividend  on,  cannot  be  claimed,  unless     .     .     .     .    ' 271 

hypothecated,  should  be  sold  at  public  auction,  unless 290 

owner  may  by  his  conduct  be  estopped  from  objecting  to  sale  otherwise  291 

see  Willoughby  ».  Comstock,  3  Hill  (N.  Y.),  389 291 

pledge  or  mortgage 291 

hypothecated,  bill  in  equity  lies  to  redeem,  when 292 

transferred  to  officer  or  corporation  as  such,  vests  title  in  the  corpora- 
tion     291 

pledgedj  pledgee  can  pass  title  to,  when 291 

purchased  at  sheriff's  sale  knowing  that  it  had  been  hypothecated,  rule  291 

power  of  corporation  to  deal  in 585 

payment  of  contractor  in 1147 

See  Capital  Stock  ;   Stock  Dividends. 
STOCK  BOOK, 

evidence  as  to  who  are  stockholders 165 

when  corporation  cannot  rely  upon,  as  evidence  of 167 

STOCK  DIVIDENDS, 

what  are 205 

when  may  be  made 205-207 

how  may  be  issued ■ 205-206 

See  Dividends. 
STOCKHOLDERS, 

interest  of,  in  property  of  corporation  . 9,  175-176 

right  of  railway  company  to  be  stockholder 171,  585 

may  enjoin  company  from  acting  under  amendments  to  charter,  when 

98-119 

may  defend  against  action  for  calls,  when 08-119 

effect  of  amendments  to  charter  upon  rights  of  .     .     .     108-119  and  notes 

amendments  as  to  right  of,  to  vote 114  ' 

cannot  defend  against  action  for  assessment  because  of  ^  fraud  by 

directors,  when • 121 

'     remedy  of,  for  such  fraud 121 

remedy  of,  to  prevent  enforcement  of  assessments  when  the  work  has 

been  abandoned 122,  n.  6 

mere  personal  disadvantage  of,  not  enough  to  defeat  assessment   .     .     121 

illustratioTis ,.     .121,122 

irregularities  in  formation,  or  in  action  of  corporation,  effect  of,  on 

assessments 122 

illustrations 122-124  and  not^s 

liability  as,  inseparable  from  stock       137,  /..  1 

transferee  of  stock  liable  for  assessments  made  but  not  due  when 

transfer  was  made 137,  n.  1 

innocent  purchaser  of  stock  not  liable  for  unpaid  subscriptions,  when 

140,  n.  2 
.assignment  of  stock  by,  effect  of  as  relieving  subscriber  from  actions 

for  assessments 136-140 

stock  book,  evidence  as  to  who  are       165,  172 

,  certificate  of,  not  necessary  to  make  person  a 166,  266 

transfer >book  controls  in  case  of  conflict 172 

VOL.  III.  —  50 
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when  persons  named  may  be  placed  on  stock  book  as      .     .     .  165-166,  n. 
see  New  Brunswick,  etc.  Ry.  Co.  v.  Muggeridge,  4  H.  &  N.  160  .   165,  n. 

how  person  becomes 165 

who  are 165-168 

right  to  vote    ; 168-173 

See  Vote. 
those  at  meeting  and  failing  to  vote  cannot  complain      .     .     .     .    .     172 

proxies 174,  402 

voting  power  cannot  be  transferred  to  trustee ■,  •     •    265 

property  in  shares  is  not  absolute 265 

corporation  cannot  forbid  a  transfer  of  stock 265 

but  courts  will  not  aid  such  transfer  if  it  is  for  illegal  purposes     .     .    266 
status  of  a  stockholder  as  to  corporate  property,  etc.,  rights  as  against 

the  corporation  and  its  officers 172-185 

his  interest  is  a  pi-operty  interest,  but  he  has  no  interest  in  any  specific 

property  of  the  company 176 

can  maintain  no  action  in  relation  to  property 176,  n.  1 

corporation  cannot  be,  of  its  own  stock 171,  585 

nor  of  the  stock  of  other  companies 585 

interest  of,  in  corporate  property .     .     176 

cannot  intermeddle  with  corporate  property 176 

equitable  remedies  of 176 

cannot  bind  company  by  acts  or  omissions 176,  n.  2 

cannot  interfere  with  management  of  company 176 

minority  stockholders,  rights  of 185-187 

minority  will  be  protected  in  equity,  when     . , 176,  n.  2,  185 

bill  brought  by,  must  show  request  to  directors  to  bring  suit    .     .     .     177 

exceptions  to  the  rule  .    .' 177-179 

see  Heath  v.  Erie  R.  Co.,  8  Blatch.  (U.  S.)  347      .' 178,  n. 

see  Young  ».  Drake,  8  Hun  (N.  Y.),  61 178,,n. 

invariable  rule  in  Federal  courts '.     .     .     179 

bill  may  be  brought  by  a,  though  he  purchased  stock  for  specific  pur- 
pose of  filing  bill  184-185* 

need  not  have  been  a,  when  act  of  complained  of,  was  committed    184-185 

rule  in  Federal  courts 185 

minority  stockholder  may  enjoin  act  ullra  vires  though  all  others 

assent 181 

in  whose  name  bill  must  be  filed      . , 182 

relation  one  of  contract 183 

therefore  legislatur'e  cannot  change  plan  of  the  enterprise  without 

consent , 184 

right  to  remedy  against  corporation  or  directors  lost  by  acquiescence      187 

or  by  laches 186 

may  defend  suit  against  corporation,  when 188 

cannot  bring  action  at  law  against  directors  for  damages      .     .       190-196 
have  remedy  in  equity  to  restrain  acts  of  directors,  when     .     .     .    190,  n. 

may  bring  suit  to  cancel  deed,  when     .     .     .     .    , 190,  n. 

may  defend  suit  to  foreclose  mortgage,  when 189,  n.  1 

right  to  dividends 189-195 

cannot  compel  corporation  to  declare  dividend,  .when  .     .     .     ^  .     .    190 
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.exceptions        190,  n.,  192,  n. 

have  remedy  in  equity  to  compel  directors  to  fix  time  for  payment  of 

dividend,  when 191,  n.  1 

may  recover  dividend  in  action  of  assumpsit 192,  n. 

See  Dividends. 

has  remedy  for  paymeni;  of,  in  equity,  when 192,  «. 

bill  in  equity  to  restrain  payment  of,  must  be  brought,  how  .  .  192,  n. 
payment  of  dividend  cannot  be  compelled  by  mandamus  .  .  .  192,  n. 
corporation  cannot  take  earnings  to  extend  its  business,  when  .  192,  n. 
remedy  of,  when  surplus  earnings  have  been  wrongfully  diverted       192,  n. 

dividend  declared,  effect  of ,  on  earnings 192,  ra.,  193,  n. 

dividends  to,  must  be  equal 193 

see  State  u.  Baltimore,  etc.  R.  Co.;  6  (iill(Md.),  363  .  .  .  .  193,  n.  1 
dividends  payable  otherwise  than  from  earnings  will  be  enjoined  193,  n.  2 
dividend  after  declared,  funds  cannot  be  passed  to  surplus  fund  .  193,  n. 
dividend  fraudulently  declared,  vitiates  transfer  of  stock,  when      193,  n.  2  ' 

party  defrauded  by,  has- remedy  at  law ,      193,  n.  2 

'  money  received  for  property  taken  under  eminent  domain  belongs  to 

capital, and  not  income  of  a  trust  fund 193,  n. 

liable  for  dividends  paid  toj  out  of  capital,  when 194 

have  equitable  lien  on  money  set  apart  for  dividend 194,  n. 

may  bring  bill  to  restrain  payment  of  dividend  on  spurious  stock  .  194 
claims  of,  to  dividends,  subordinate  to  claims  of  creditors  195-199  and  notes 

corporation  not  trustee  jof  .     .  ' 196 

who  entitled  to  dividends 199,  2b0,  and  notes 

corporation  using  surplus  to  buy  up  stock,  not  entitled  to  such  stock 

pro  rata,  until '-     .     .      206,  n.  4 

net  earnings,  what  are 195 

not  creditors  of  company    .' 196 

no  right  to  dividends,  until  corporate  debts  are  paid  .     .     .    196,  n.  1-198 

effect  of  declaring  dividends,  to  whom  payable       199 

dividends  good  as  against  creditors,  when 200 

must  be  demand,  etc 201 

guaranty  of  dividends,  preferred  stock 202 

stock  dividends 205 

when  stock  is  increased,  entitled  to  preference  in  taking,  ....  206 
right  of,  to  stock  bought  by  corporation  itself  with  surplus  .     .      206,  n.  4 

income  on  stock  in  trust 207 

money  in  hands  of  directors 209 

how  payable 212 

infants  as  stockholders 212 

right  to  inspect,  corporate  books 213 

See  Books. 

liability  of,  after  forfeiture  of  stock 217-224 

V  agreement  with,  to  receive  less  than  par  for  stock  invalid,  when    .     .    232 

status  of ,  after  forfeiture  of  shares 226 

compromise  may  be  made  by  company  as  to  amount  due  on  stock      .    228 

of  preferred  stock,  status  of 240 

rights  of,  how  enforced 242 

shares  of,  liable  to  attachment 247 


2362  INDEX. 

STOCKHOLDERS  —  continued.  Paob 

of  stock  fraudulently  issued,  rules  as  to 250-260 

,     of  over-issued  stock,  rules  as  to 250-260 

relation  of  municipal  corporation  as 348 

relation  of  directors  to       419-447 

See  Directors. 

officers  required  to  be,  how  qualification  is  established 406 

remedy  of,  against  directors  for  fraud  and  gross  improvidence  .  441-447 
■what  must  be  shown  by,  to  sustain  suit  against  directors,  by  .  447-453 
the  bona  fidet  of  the  transaction  will  not  be  inquired  into,  wheti  449-453 
assent  of  all  to,  does  not  validate  ulJra  vires  contract    ..*...    555,  n. 

acquiescence  by,  in  ultra  vires  acts,  estops 574,  n.  1 

estopped  from  setting  up  ultra  vires,  when 574,  n. 

not  competent  as  commissioners,  etc.,  to  assess  land  damages  .  .  .  962 
cannot  intervene  by  cross  bill  or  otherwise  in  proceedings  to  foreclose 

by  trustees 1978 

of  old  corporation,  may  become,  of  new,  formed  after  decree  of  fore- 
closure, when 2006 

see  Thornton  v.  Wabash  R.  Co.,  81  N.  Y.  462 2007,  n. 

assent  of,  necessary  to  validity  of  lease  of  road 2058,  n.  1 

how  such  assent  may  be  given 2053,  n.  1 

STONES, 

taken  from  land  may  be  used,  when 832,  837 

STOP-OVER  TICKET, 

must  be  procured  from  conductor,  when 1640-1641,  n.,  1643 

"  good  for  thirty  days,"  effect  of 1640 

passenger  has  no  right  to  stop  over  on  an  ordinary  ticket      ....  1637 

STOPPAGE  IN  TRANSITU, 

when  right  of,  exists 1899 

rules  relating  to 1899-1903 

See  Carriers  op  Thiitgs. 

STORES, 

cutting  off  access  from 1054 

STREAMS.    See  Navigable  Rivers. 

STREET  RAILWAY, 

municipality  has  implied  power  to  authorize  use  of  street  by     .    .     .    748 
is  not  an  additional  burden  on  the  fee      .....       748,  n.,  774,  n.  I 
abutting  owner  not  entitled  to  compensation  for  occupation  of  street 
by 748,  n.,774,  n.  1 

STREETS  AND  HIGHWAYS, 

may  be  laid  across  railways,  when 853,  854,  n.,  875 

cannot  be  laid  across  depot  grounds,  when 854,  n. 

see  Milwaukee  R.  Co.  v.  Fairbault,  23  Minn.  167 854,  n. 

compensation  to  company  where  street  is  laid  out  across  its  tracks  793,  1168 

new  streets  laid  out  over  railroad,  duty  as  to  crossings 766 

location  of  railway  cannot  be  taken  for 876 

railroads  constructed  in,  the  general  subject 744-808 

power  of  legislature  to  authorize  occupation  of,  by  railways      .     .     .    744 

legislature  endowed  with  such  power    .     .    ', 744 

consent  of  municipality  unnecessary 744 
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such  consent  however  generally  made  a  requisite 745 

right  to  occupy  street  an  unusual  privilege,  and  not  to  be  easily 

presumed y^g 

power  of  municipality '    y^y 

has  no  implied  power  to  authorize  occupation  of  street  by  railway     .    747' 

power  may  be  conferred  by  legislature 745  747 

power  implied  as  to  street  railways 740 

municipality  may  impose  conditions 743 

license  granted  by  city  becomes  irrevocable 75O 

relative  duty  of  city  and  company  as  to  streets 75I 

repair  of  streets,  duty  as  to 75]^ 

highway  may  be  used  for  railway  purposes,  when 1 752 

crossings,  general  duty  of  company  occupying  street  or  highway      753-767 

see  Moshier-«.  Utica,  etc.  R.  Co.,  8  Barb.  437 754  „. 

duty  to  restore  highway  to  former  state 758  767 

nature  and  extent  of  this  diity 761-763 

power  to  divert  a  highway,  duty  as  to 767 

see  Reg.  v.  Scott,  3  Q.  B.  543 _    7gg 

tunnelling  under  a  highway,  land-owner  entitled  to  compensation      .     789 
abutting  owners,  right  of,  to  compensation  when  railroad  occupies 

street 769-795 

entitled  to  compensation  for  all  injury 769-780 

ownership  of  the  fee  immaterial 774-775 

the  doctrine  discussed  and  reviewed 769-781' 

reason  for  the  rule 77O  772 

former  rule  different 77I 

ordinary  railroad  on  street  is  a  new  use  thereof      .......     774 

doctrine  of  various  States,  stated 779-783 

proper  doctrine,  summed  up.  .     . 784-785 

contrary  view  maintained  in  some  jurisdictions 786-787  n. 

Tennessee  doctrine  criticised       .     .     .     .     j 787,  n: 

subject  of  compensation  further  considered 787-795 

dedicated  highways 787 

as  to  other  related  questions ' 788-795 

city  owning  the  fee  of  streets,  right  to  compensation 792-793 

telegraph  line  in  street  .     .  ■ 794 

measure  of  compensation  to  abutting  o.wners 79.5-798 

what  elements  to  be  considered   .     .     . , 795-798 

-  underground  and  elevated  roads 798-802 

remedy  for  improper  use  of  street  by  railroad 802 

indictment 802,  806 

injunction 802-i805| 

ejectment 805 

mandamus 806 

action  for  damages   .     .' 802 

liability  of  receiver  for  obstructing  highway  with  trains  ....  808-809 
'    priority,  abutting  owner's  right  to  damages  superior  to  claims  of 

mortgage  creditor 1995 

STRIKES  AND  BOYCOTTS, 

by  company's  employes,  liability  of  can-ier  for  delay  caused  by    1933,  n.  2 
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strikers  interfering  with  operation  of  road  by  receiver,  punishable  for 

contempt 2024,  n.  5 

president  of  labor  organization  enjoined  from  ordering  strike  See  Appendix. 
see  Toledo,  etc.  R.  Co.  v.  Pennsylvania  R.  Co.,  53  Am.  &  Eng.  R.  Cas.  293 
See  Appendix. 

SUB-CONTRACTORS, 

rights  of,  under  contract  under  which  work  is  done 1150 

not  a  laborer,  within  statute  giving  lien 1191-1193 

SUBROGATION, 

of  president  and  directors  of  road  who  lent  money  to  pay  for  rolling- 
stock  to  rights  of  vendor 1988,  n.,  1989,  n. 

SUBSCRIBERS  TO   STOCK, 

remedies  against  , 160 

See  Subscriptions  to  Stock. 

SUBSCRIPTIONS  TO   STOCK, 

fictitious,  defeat  organization,  when 26 

colorable,  will  not  defeat  organization 26 

how  made 54,  58 

what  is  sufficient  consideration  for 52 

contract  to  take  and  pay  for  stock  implied,  when 53 

no  particular  form  of,  necessary .      53,  56 

by  letter,  binding,  when 54,  re.  7 

need  not  be  made  in  stock  book '.....     54,  55 

how  validated 54 

acceptance  of,  effect  pf , 54 

effect  of  subscriptionto  stock 58-61 

taking,  at  sum  less  than  par,  effect  of 58 

,        subscriber  cannot  relieve  himself  from  payment  of,  by  assignment  of      59 

procured  by  unauthorized  agent : 59 

fraudulent,  may  be  enforced 59 

made  at  unauthorized  meeting 59,  re.  1 

under  agreement  to  pay  less  than  par  value 59 

may  be  revoked  by  corporation,  when 59,  n.  2 

may  be  enforced  by  creditors  of  corporation 59 

remaining:  unpaid,  is  part  of  capital 61 

subscription  does  not  amount  to  membership,  unless 61 

conditions  in  charter 62 

subscriber  cannot  be  released  by  corporation 64 

contract  is  several gg 

agreements  to  subscribe 66 

agreement  to  take  and  fill 66 

executory  agreements  to  subscribe  are  valid 66 

validity  of  such  agreements  denied 67 

question  discussed 66-70 

colorable  or  fictitious  subscriptions 26,  70-72 

made  in  name  of  another  without  authority 70 

absolute  subscriptions 72 

cannot  be  changed  by  parol 72-74 

cannot  be  discharged,  except 64 

erasure  of  name 64 
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made  before  incorporation,  effect  of >     66-70 

conditional  subscriptions,  as  to  amount  of  stock 74 

condition  not  valid  unless  made  at  time  of       80 

kind  of  conditions  which  may  be  imposed 79 

condition  as  to  location 80-86 

condition  as  to  time 86-88 

construction  of  conditions 89 

what  constitutes  sufficient  compliance  .with  conditions 81 

conditional,  not  favored 89 

see  opinion  of  Lurton,  J.,  in  Paducah,  etc.  R.  Co.  v.  Parks,  86  Tenn.  560      89 
stipulations  in,  construed  as  covenants  rather  than  conditions       .     .       90 

waiver  of  conditions 97 

defences  to  actions  for  calls,  change  in  charter- 98 

released  by  change  in  plan  of  the  company 99,  101, 108-118 

~  when  consent  of  all  to  the  change  is  necessary 101 

subscriber's  assent,  effect  of 103 

when  not 106 

changes  which  do  not  affect  subscriber's  liability 106 

amendments  made  under  reservation  in  charter,  etc.,  effect  of  .     .  107-115 

defence  to  actions  for 107-118  and  notes 

lease  of  road  releases  subscriber's,  when Ill,  n. 

amendment  to  charter,  authorizing   company  to  subscribe  for,  in 

another  road,  effect  of  . Ill 

immaterial  changes 115 

amendments  not  acted  upon 118 

miscellaneous  grounds  of  defence 119 

personal  disadvantage  to  subscriber,  not  enough     . 121 

not  defeated  by  fraud  of  directors,  when  . 121 

release  of  some  subscriptions  by  directors,  effect 121,  123 

failure  of  agent  receiving,  to  deliver  original  to  company     ....     121 

'        failure  of  commissioners  to  comply  with  law 121 

seizure  of  property  of  corporation  on  execution 121 

.    greater  in  amount  than  authorized  by  law 121 

irregularities  in  formation  and  action  of  the  corporation      ....    122 

fraud  as  a  defence     . 124 

payable  in  lands,  does  not  release  other  subscribers 123 

fraud  in  obtaining,  instances  of,  that  will  invalidate 124 

assignment,  effect  of ,  on  liability  of  subscriber 136-140 

assessments,  how  must  be  made 140-147 

notice  of 1^1 

unpaid,  are  trust  funds  for  payment  of  debts     .     .     . ' 139 

release  of,  by  directors,  not  available  against  creditors 139 

fraudulent  transfer,  effect  of  .... 139 

innocent  purchaser  in  open  market  not  liable  for  unpaid      .     .      140,  n.  2 

power  must  be  exercised  as  statute. provides       147 

when  discretion  is  vested  in  directors 149 

corporation  books  evidence  of  exercise  of  discretion 150 

notice  of  assessments  or  calls 151 

sufficiency  of ^"" 

payment,  how  may  be  made 1.51 
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agreement  with  subscribers  for  stock  at  less  than  par  value,  invalid, 

when 157 

paid-up  shares 158 

right  of  the  consolidated  company  to  make  calls 159 

remedy  against  subscribers 160 

by  director,  for,  good,  when 422 

by  municipal  corporations .       293-388 

See  Municipal  Subscriptions. 
effect  of  consolidation  upon 860-363,  2050 

SUBSTITUTION, 

of  municipal  bonds,  when  may  be  made 358 

SUBTERRANEAN  WATER, 

not  liable  for  interf6renC6  with,  unless 1015 

SUNDAY.    See  Sabbath. 

SUPERINTENDENT, 

of  railwa^y  company,  powers  of 497-500 

elements  to  be  considered  in  determining  extent  of  his  authority  .    .    497 

authority  to  employ  surgical  aid 526 

authority  to  offer  reward  for  capture  of  criminal 499-500 

of  construction,  is  not  "  laborer  "  under  statute  giving  lien      .    .     .  1193 

SURFACE  WATER, 

interference  with       997-1012 

turning  upon  lands  by  construction  of  road 733-736 

preventing  escape  of      .... 734 

liable  .in  some  States  for  obstructing  by  embankments,  when     .   1007-1015 

see  Chicago,  etc.  R.  Co.  v.  Hoag,  90  111.  339 1007,  n.  2 

see  Hicks  v.  Silliman,  93  111.  255     . 1008,  n. 

not  liable  for,  in  other  States 1007,  1015,  re.,  1018 

diversion  of,  from  mill,  no't  actionable 1012-1018 

SURGICAL  AID, 

authority  of  agents  of  company  to  employ 526-530 

SURGICAL  INSTRUMENTS, 

treated  as  baggage,  when 1799 

SURPLUS, 

under  foreclosure  sale  of  railway,  how  should  be  distributed     .   2004-2005 

SURVEY, 

what  constitutes,  when  act  authorizing  municipal  aid  requires  that  a 
survey  shall  first  be  made 358 

SWITCH, 

misplacement  by  third  person,  rules  as  to  accident  by      .     .     .    1244,  n.  1 

SWITCH  TRACK, 

for  cars,  children  injured  while  playing  on 1494-1497 


T. 
TAKING  OF  PROPERTY, 

what  constitutes  a 838,  n.,  879-884 

TARIFF, 

of  rates,  how  fixed g79 


INDEX.  2367 

TARIFF  —  continued.  '  P^^gj, 

presumption  as  to,  ■when  posted  in  offices  of  company 679 

secondary  evidence  of  contents  of,  admissible,  when 679 

notice  of  change  in,  when  and  how  to  be  given 679 

See  Freight  Charges. 

TAX-PAYER, 

of  city  or  town,  remedy  of,  against  issue  of  illegal  bonds      .     .       379-382 

TAXATION, 

privilege  of  exemption  from,  whether  State  may  withdraw -it  2049  and  note 
such  privilege  lost  by  consolidation 2Q49 

TEAMS, 

frightened  by  trains 1550 

TELEGRAPH, 

railway  company  may  build,  when 543 

TELEGRAPH  COMPANY, 

liability  to  Street-car  passenger 1275,  n.  2 

TELEGRAPH  LINE, 

is  an  additional  burden  on  fee 794 

constructed  in  street,  right  of  abutting  owners  to  damages   ....    794 

erected  without  authority  is  a  nuisance 795 

on  right  of  way  of  a  railroad,  right  of  owner  of  the  fee  to  additional 
compensation , 864 

right  of  railroad  company  to  compensation  in  such  a  case    .    .     .  864,  865 
TELEGRAPH  OPERATOR, 

and  train  hands,  as  servants 1775,  n.  1 

a  different  rule  in  some  States •  1776 

TELEGRAPH  POLES, 

near  track,  servant  injured  by,  company  liable,  when  .       1747,  n.,  1748,  n. 

street-car  passenger  injured  bycoming  into  contact  with      .     .     1275,  n.y  2 
TEMPORARY  OCCUPATION, 

land-owner  not  entitled  to  have  damages  assessed  for  .     .    .     .      938,  940 
TEMPORARY  RIGHT  OF  WAY, 

lands  cannot  be  taken  for , 830 

TENANTS  IN  COMMON, 

all  must  be,  before  the  court 940,  n. 

cannot  be  proceeded  against  separately 940,  n. 

must  gain  in  proceedings  for. assessment  of  damages  to  land  taken    .     988 

award  should  be  of  a  gross  sum 988 

TENDER, 

of  assessment  before  sale  prevents  forfeiture 161 

of  land  damages,  condition  precedent  to  right  of  entry,  when    .      912,  913 
TERMINAL  POINTS, 

construction  of  words  relating  to 1115 

TESTS, 

reasonable,  usual,  and  practicable,  must  be  used  to  determine  suffi- 
ciency of  appliances 1232-1242,  1245 

see  Manser  v.  Eastern  Counties  Ry.  Co 1281-1242 

of  ordinary  care 1432 
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effect  of 1659-1667 

See  alio  Ticket  ;  Baogage. 
TICKET, 

party-rate  tickets,  riglit  of  carrier  to  sell 647,  n.  2 

person  ridiug  on  forged,  is  not  a  passenger 1207 

the  general  subject  of 1634-1636 

nature  of 1634 

is  evidence  of  the  contract  between  passenger  and  carrier  ....  1634 
if  unlimited  is  good  for  the  statutory  period  of  limitation  .  .  .  .1634 
when  purchase  of,  creates  relation  of  carrier  and  passenger  .     ,     .  1634,  n. 

is  not  a  written  contract  and  may  be  modified  by  parol 1635 

ticket  from  A.  to  B.,  not  good  for  passage  from  B.  to  A 1635 

,    except  in  certain  cases 1635 

ticket  to  A.  does  npt  imply  that  all  trains  will  stop  there      .     .  1635-1636 
company  may  impose  reasonable  limitations  as  to  use  of  tickets    .     .  1636 
See  Conditional  Tickets. 

that  they  shall  not  be  transferable 1636-1637 

right  to  stop  over / 1637-1639 

"  for  this  trip  only  " -^  1638 

"  good  for  this  day  and  train  only  " 1638 

but  passenger  may  stop  over  at  points  where  he  has  to  change  cars    .  1639 

see  Auerbach  v.  N.  Y.  Central  R.  Co 1639,  n. 

stop-over  checks 1640 

limitations  as  tp  use  of  ticket  must  be  reasonable 1642 

are  not  reasonable  if  condition  is  impossible 1642 

reason  £|.bleness  a  mixed  question  of  law  and  fact    .     .     T    .     .     .    .  1644 

family  tickets 1644 

mistake  of  ticket  agent  in  issuing  ticket,  company  responsible  for      .  1645 

mistake  of  conductor  in  tearing  off  wrong  coupon 1645 

same  where  ticket  is  taken  up  and  no  check  given 1646 

lost  tickets 1646 

passenger  must  furnish  ticket  or  pay  fare 1646 

or  he  may  be  expelled,  even  though  conductor  knew  he  had  a  season    ' 

ticket      .     .    .  ' •     •    ■ 1647 

passenger  may  refuse-  to  surrender  ticket  until  conductor  has  fur- 
nished him  a  seat 1648 

ticket  cancelled  for  whole  route,  passenger  cannot  stop  over  and  use 

it  subsequently .' 1649 

evidence  in  such  cases       *.     .    1649-1650 

tickets  on  freight  trains 1650 

.    regulations  as  to  such  tickets 1650 

inileage  tickets 1651 

children's  fare 1652 

if  parent  refuses  to  pay  fare  for  child,  both  may  be  expelled  though 

fare  for  one  was  paid 1652 

coupons ' .     .     .     .    1652-1653 

not  good  when  detached 1653 

misinformation  given  by  company's  agents 1653-1655 

company  liable  for  damages  caused  by  such  misinformation     .     .     .  1653'' 
but  passenger  has  no  right  to  rely  on  representations  made  witbpnt 
authority 1654 
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failure  of  train  to  stop  at  destination 1655,  ».,  1656 

conductor's  checks 1657 

duty  of  conductor  to  give  check  on  taking' up  ticket 1657 

when  passenger  may  refuse  to  give  up  ticketexoept  on  receiving  check  1658 

thrpugh  tickets,  effect  of , 1659-1667 

sale  of,  does  not  make  company  liable  over  whole  route  as  to  personal 

injuries .     .  ,.    1660,1662 

doctrine  as  to  liability  for  baggage  where  through  tickets  are  sold    1659,  »., 

1660-1667 

Tennessee  doctrine  sustained 1663 

extra  fare  where  tickets  are  not  purchased 1668 

tickets  for  freight  trains 1667,  1668 

no  extra  fare  may  be  charged  unless  passenger  has  had  opportunity 

to  purchase  a  ticket ' 1669,  1680 

company  bound  to  sell  tickets  to  all  applying 1671 

expulsion  of  passengers. .  See  Expolsion. 

TICKET  AGENT, 

company  .bound  by  statements  o:^  as  to  trains  and  tickets,  when  .  .  1653 
company  liable  for  mistake  of,  in  giving  wrong  ticket 1645 

TICKET  OFFICE, 

must  be  open  for  sale  of  tickets  in  order  to  justify  extra  charge  on 

train  . 1668-1669 

statutes  requiring  ticket  office  to  be  kept-open 1669,  n. 

TIES, 

must  be  sound  and  sufficient 1245 

TIMBER, 

value  of,  should  be  included  in  land  damages 1058 

TIME, 

conditions  as  to,  binding,  when 86 

rules  as  to '■■■', "     "      ^6-88 

illustrations 86-88 

TIME-TABLES, 

tailway  bound  to  run  by 1363-1 364 

liable  for  failure  to  do  so,  when 1363-1364 

TITLE, 

to  lands  taken  for  railway -purposes  under  right  of  eminent  domain  897-910 
to  property  of  corporation,  interest  of  stockholder  in  ....  .  175-185 
of  person  made  party' to  proceedings  to  condemn,  is  admitted  .     .     .     996 

no  proof  of ,  required ,-     •     99^ 

limitation  of  the  rule • 997 

'  rule  otherwise,  when  land-owner  brings  proceedings 997 

TOOLS, 

of  a  carpenter,  treated  as  baggage 1799 

TORTS 

ultra  vires,  no  defence  to  actions  against  corporation  for 1612 

■    compensation  assessed  for,  does  not  bar  action 1122 

railway  company  liable  for  all  species  of 1610-1632 

injuries  to  real  estate 1^|^ 

arrest  and  false  imprisonment lol2 
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company's  liability  for  wilful  torts  of  servant 1613 

company's  liability  for  torts  when  its  road  is  in  hands  of  trustees  or 

a  receiver 1630-1632 

See  also  Passengers  ;  Nuisance. 

TOWN, 

division  of,  after  issue  of  bonds,  efEect  of 36S-370 

TRACK, 

the  term  defined 762,  n. 

TRACK  REPAIRER, 

fellow-aervant  with  fireman 1769,  n. 

TRAFFIC.    See  Pooling  Contracts. 

TRAFFIC  ARRANGEMENTS, 

railroad  companies  have  power  to  make 619-621 

whether  illegal  when  they  amount  to  pooling  contracts    ....  683-696 
See  Pooling  Contracts. 

TRAINS, 

contract  to  stop  at  certain  place 610-611,  613 

speed  of,  affords  no  presumption  of  negligence  ....  1561,  n.,  1S62,  n. 

leaving,  while  in'  motion /.    .     .   1291-1321 

duty  of  company  to  stop  for  passengers  to  alight 1291-1316 

See  Carriers  of  Passengers,;  Passengers. 

TRAIN   HANDS, 

and  carpenters  fellow-servants 1775,  n.  1 

and  track  layers 1775,  n.  1 

and  train  dispatcher 1775,  n.  1 

TRANSFER  BOOK, 

evidence  of  right  to  vote 172 

TRANSFER   OF  STOCK, 

of  shares  on  books  of  corporation,  relieves  assignor  from  assessments, 

when 136-140 

to  irresponsible  party,  effect  of 139 

corporation  making  unauthorized,  liable .    167 

corporation  cannot  forbid  transfer 266 

courts  will  not  aid  for  illegal  purpose 286 

See  Assignment  of  Stock. 

how  must  be  made 261-292 

under  forged  assignment 262  n. 

fraudulently  procured  of  stock  lost 262  n. 

by  indorsement  and  power  pf  attorney 262 

when  surrender  of  certificate  is  necessary 263 

statutory  provisions  as  to,  must  be  observed 262-284 

all,  subject  to  equities  of  corporation 268 

how  must  be  made,  to  defeat  equities 268  292 

assignment  of.  Without  transfer,  effect  of 268,'  292 

title  of  transferee  may  be  complete  without  registration  ....    267,  n. 

see  Smith  v.  Nashville,  etc.,  R.  Co.  91  Tenn.  221 267,  n. 

purchase  of  stock  at  execution  sale,  status  of  purchaser  ....    267,  n. 

binding  against  attachment,  when , .     .     .     .  262-284 

corporation  liable  for  refusing  to  make,  when 284-289 

remedies  for 289 
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TRANSPORTATION.    See  Carriers;  Frkight.  Page 

TRAVELLERS, 

injury  of,  at  highway  crossings 1518-1550 

See  Crossings. 

TREASURER, 

of  corporation,  rights,  duties,  and  liabilities  of 496-497 

liable  for  losses  caused  to  company  by  his  neglect 496 

fraudulently  issuing  stock _ '497 

acts  in  a  fiduciary  capacity 497 

TRESPASSERS  ON  TRACK, 

injuries  to 1469-1484 

company  owes  no  duty  to 1459,  1460 

company  liable  only  for  wilful  injuries  to 1459, 1460 

duty  where  trespasser  is  seen  in  time  for  engineer  to  avoid  injury  .    .  1460 

company  liable  for  failure  to  use  care  in  such  a  case 1461 

rule  applied  and  illustrated 1461,  n. 

rule  where  persons  have  bee.n  long  accustomed  to  use  the  track     .     .  1462 

right  to  cross  acquired  by  usage 1462 

company's  right  to  use  of  its  right  of  way  is  exclusive  except  at  cross- 
ings  1462 

not  bound  to  anticipate  that  persons  will  trespass  thereon  .  .  .  - .  1462 
may  presume  that  person  on  track  will  heed  the  signal  and  get  off    .     .  1463 

see  Isbell  v.  N.  Y.,  etc.  R.  Co.,  27  Conn.  393 1463-1464 

rule  stated  in  Michigan  case 1465-1467 

injury  to  trespasser  must  be  wilful,  and  not  "wanton"  merely  to 

justify  recovery 1468 

persons  on  track  by  license  not  trespassers 1468, 1469 

\  see  Mason  v.  Missouri  Pao.  R.  Co.,  27  Kan.  83 1469,  n. 

rule  where  trespasser  is  a  child 1470-1484 

See  Children. 
TRESPASS. 

does  not  lie  for  taking  land,  until  time  for  assessment  of  damages  has 

passed 823 

lands  taken,  not  paid  for  in  reasonable  time,  pompany  is  liable  as 

trespasser  ah  initio      . 879 

lies,  when  land  damages  are  not  paid 919 

when  entry  is  irregular ...'..     920, 921, 925 

recovery  of  damages  in,  effect  of 922 

damages  recovered  in,  cannot  lessen  damages  to  be  assessed  for  taking  922 
tendency  of  action  for,  not  a  bar  to  proceedings  to  condemn  .  .  .  922 
damages  -for,  included  in  assessment  of  land  damages,  no  bar  to 

action  for' 923 

erections  and  improvements  belong  to  land-owner 923 

when  not 924,  n.  4 

by  railway  on  land,  equity  will  restrain,  when 926 

land-owner  estopped  from  bringing,  when 924 

rule  as  to  damages  in,  for  wrongful  taking 1086-1087 

TRESPASSER, 

railway  company  treated  as,  when 919-927 

remedies  of  land-owner  against 919 

on  train  may  recover  for  injuriesfrom  being  forcibly  ejected,  when  1213, 1683 
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assault  upon,  bj  servapts  of  company,  actionable,  when  .     .     .   1382-1405 

TRUSTEE, 

person  holding  stock  as,  right  to  vote 169,  173,  n.  4,  174,  n. 

of  land,  proper  party  to  proceedings  to  assess  land  damages  .     .     .    989,  n. 

TRUSTEES, 

directors  are,  of  stockholders 173 

directors  are  quasi,  of  stockholders .  419-430 

not  technically • 419 

persons  acting  as,  bound  as  without  proof  that  they  are  actually  such  482 
company  not  liable  for  injuries  committed  when  road  is  operated  by 

trustees 1630 

unless  the  surrender  was  voluntary 1630 

liability  of  trustees  operating  road 1630,  n.  3,  1972 

under  railway  mortgage,  duties  and  powers  of        1969-1972 

limitations  upon  powers  of,  to  be  construed  strictly  ....  1969-1970 
request  of  two-thirds  of  bondholders  necessa'ry  to  foreclose,  when  .  .  1970 
position  of,  after  condition  broken  and  entry  for    .     .     .     .     .   1969-1970 

primary  duty  to  bondholders 1970 

duty  to  foreclose 1970 

neglect  to  do  so,  bondholders  may 1970,  1974 

rights  of,  when  in  possession  of  road 1970-1971 

ei?ect  of  foreclosure  by 1971 

hold  title  in  trust  for  bondholders 1971 

retain  trust  until  it  is  discharged,  unless 1971 

consolidation,  effect  of 1971,  n. 

may  be  removed,  when 1972-1974 

effect  of  death,  or  removal  of 1972 

■  vacancy  filled,  how 1972 

compensation  of 1973,  n. 

foreclosure  of  mortgage 1974-1979 

when  bondholders  foreclose,  trustees  may  enter  and  control  suit,  when  1976 
trustees  must  be  made  parties  to  bill  brought  by  bondholders,  when  2002,  n. 
bondholders  quasi  parties  to  proceedings  to  foreclose,  brought  by 

trustees    ....'' '  ,     .  1978 

stockholders  not 1978 

who  are  proper  parties  defendant  to  proceedings  by,  to  foreclose  .     .  1978 

TURN-TABLES, 

unfenoed,  near  public  place,  children  injured  by 1484-1490 

right  to  take  land  for 827 

TURN-OUTS, 

right  to  take  land  for 827 

TURNPIKE, 

railways  may  cross ^    .     .    839 

use  of  part  gf,  for  railway 937,  n, 

indictment  lies  for  obstruction  of 729,  ».,  802,  807 

TWO-THIRDS  VOTE, 

of  municipal  corporation,  when  required  to  authorize  issue  of  aid 

bonds,  what  is      .     .     .^ 336 

rule  set  up  by  Federal  Supreme  Court ,    337 

better  rule  is  that  two-thirds  of  all  qualified  voters  is  necessary     .     .    337 
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ULTRA  VIRES.    See  also  Corporate  Powers.  Page 

equity  ■will  restrain  acts  which  are 176,  189,  n. 

issue  of  stock.to  stockholders  upon  accumulated  earnings,  is     .     196,  n.  1 

acts,  void,  -when 537-540 

acts  prohibited  by  law  are 541-542 

see  New  York  Trust,  etc.  Co.  v.  Helmer,  12  Hun  (N.  Y.),  35  .     .     ;     541 

see  Woods  v.  People's  National  Bank,  83  Penn.  St.  57 542 

unauthorized,  are 542 

lease  made  of  railway  is,  when ' 542,568 

see  :)rhomasu.  West  Jersey  R.  Co.,  101  U.  S.  71 567 

engaging  in 'business  not  authorized  by  the  charter 547 

purchase    and    operation    of    steamboat   by  railway    company  is, 

when 545-=547 

engaging  in  unauthorized  business  is    ....      547,  n.  3,  552,  n.-557,  n.- 

subscription  to  State  fair  by  railway  company 548 

see  State  Board  v.  Citizens'  Street  Ry.  Co.,  47  Ind.  407 548 

subscription  to  musical  festival 548 

see  Davis  ».  Old  Colony  R.  Co.,  131  Mass.  258 548 

pledging  credit  of  company  for  other  business  is  .  .  .  548,  n.,  549,  n. 
using  fund^  raised  for  building  one  road  in  building  another  is  .  550,,  n. 
see  Bagshaw  v.  Eastern  Union  Ry.  Co.,  7  Hare,  114  .....  550,  n. 
agreement  to  pay  expenses  of  securing  grant  from  legislature  550,  n.,  551,  n. 
consolidation  of  companies  without  legislative  authority  is  .     .     .     554,  n. 

leases  without  authority  is     ....>...     j 554,  n. 

contracts  will  be  enforced,  when     , 567,  n. 

guaranteeing  bonds  of  another  company 559,  n.  2 

loaning  money  for  auxiliary  purposes 559,  n.  2 

what  acta  are 559-562 

cannot  be  validated  by  assent  of  all  the  stockholders,  when  .    .     .    555,  n. 

see  Ashbury,  etc.,  Co.  ».  Riohe 555,  n. 

acts  ultra  mVes  stand  on  same  footing  as  acts  of  agent  in  excess  of  ^his 

authority 562 

are  invalid  but  may  be  ratified 562 

charter  may  be  revoked  for  acts 556,  n.,  627 

defence  of,  not  admissible,  when 55&-585 

when  act  has  been  acquiesced  in 562-565,  574 

see  Creswell  ».  Lanahan,  101  U.  S.  347    .' 562,  n. 

acts,  not  necessarily  illegal , 562,  565 

all  illegal  acts  are '.     .     561 

issue  of  preferred  stock  is,  when 563,  n. 

no  defence  against  torts 1612 

benefits  received  by  acts,  must  be  accounted  for 563,  n. 

contracts  entered  into  before  organization,  not,  when  ....  563,  ra, 
relief  against  acts,  denied  on  account  of  laches,  when      ....    563,  n. 

presumptions  made  in  favor  of  validity  of  acts,  when 563 

not  defence,  when  corporation  has  misled  innocent  persons  564,  n. ,  566,  n.  1. 

568 
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not  defence  when  contract  is  executed 571 

see  contra,  Cent.  Transp.  Co.  v.  Pullman  Car  Co.,  139  U.  S.  24    .  568-570 

cannot  be  set  up  to  defeat  loan,  when 574,  n. 

mortgage,  without  express  authority,  not 575,  n. 

defence  of,  not  admitted  when  it  works  a  legal  wrong     ....  580-685 
in  determining  questions  of,  reference  to  character  of  corporation, 

etc.,  must  be  had 581,  n. 

acquiescence  of  stockholders  will  not  prevail  when  public  is  interested  584 

as  to  corporation  dealipg  in  stocks 685 

purchase  of  rival  road 586-690 

acts  can  only  be  questioned  by  State,  when 627-632 

see  Attorney-General  v.  Tudor  Ice  Co.,  104  U.  S.  237      ...      629,  n.  1 

when  individual  may  question  acts  as 628 

who  may  question  acts  as  being 627-631 

the  whole  doctrine  summed  up 632 

rule  as  laid  down  by  Federal  Supreme  Court 568-670 

general  summary  of  rules  as  to 632 

lease  made  without  legislative  authority  is 568-570 

See  Leases. 

UNDERGROUND  RAILWAY, 

lands  may  be  condemned  for 837 

constructed  under  streets  and  highways 802 

UNDERGROUND  SPRING, 

opened  up  by  building  railway,  liable  to  land-owner  for  injuries  from 

water,  unless 1006 

see  Curtis  v.  Eastern  R.  Co.,  14  Allen  (Mass.),  55 .     .  1006 

spe  Bellinger  v.  N.  Y.  Central  R.  Co.,  23  N.  Y.  42 1006,  n. 

test  of  liability 1004,  1005-1007 

UNDUE  PREFERENCE, 

as  to  facilities  for  sending  or  receiving  freight,  wliat  is 640 

illustrations '  fi3Q_«4i 

circumstances  justifying \    \  642-655 

See  PRErERENCES. 

UNEQUAL  FACILITIES, 

for  sending  or  receiving  fi^eight,  unlawful 639-641 

what  constitutes '.         '     '  639-641 

illustrations 639-641 

See  Discrimination;  Preferences. 

UNPAID  STOCK, 

purcha'ser  of,  in  open  market,  not  liable  to  assessment,  when    .      140  n  2 

USAGE, 

president  of  company  acquires  powers  by 492,  496,  538,  n. 

USUAL  TIME, 

for  the  transit  of  trains  from  certain  points,  courts  will  take  judicial 
notice  of  the --.- 

USUAL  TRAINS, 

carrier  only  bound  to  carry  goods  by 1895 


INDEX.  2375 

V. 

VALUATION.    See  t)AMAGES  ;  Eminent  Domain  ;  Lands.  page 

VKNDEE, 

of  land,  entitled  to  damages  for  land  taken,  when 988 

interests  of,  protected,  how 988,  n.  7 

VICE-PRESIDENT, 

of  corporation,  contract  of,  presumed  to  have  been  authorized,  when  .  482 
pledge  of  bonds  by .,    1965,  n. 

VICE-FRINCIPAL, 

servant  injured  by  negligence  of,  may  recover 1787-1789 

Hee  Fellow-Servants. 

VOID, 

unauthorized  acts  of  corporation  are,  when 538,  539 

See  CoEPORATE  Powers  ;   Ultra  Virks. 
statute  making  acts  "  void  "  may  be  construed  as  voidable,  when  .    629,  n. 
assessment  of  dataages  for  lands  taken  is,  when     .     .     i     .    .     .    983,  n. 

VOLUNTEERS, 

status  of  persons  volunteering  assistance  in  operating  trains  1212,  n.  4, 1790- 

1792 

ex-employe  volunteering  aid  is  not  a  servant  unless 1790 

persons  assisting  in  restoring  street-car  to  the  track    ......  1791 

VOTE, 

right  of  stockholder  to 168 

stock  books  evidence  of  right  to 168-172 

exceptions 168-17L 

I   every  stockholder  entitled  to  one  vote  ordinarily 172 

but  company  may  impose  reasonable  restrictions  as  to  siioh  right .  .  172 
in  issuing  prefeiTed  stock  company  may  stipulate  as  to  right  to  vote  .  172 
stockholder  may  not  transfer  his  voting  power,  when 265 

i:f .  refusal  of  right  to  vote  by  president,  effect  of      ....  .  '  .     . .   173 

%  '  executors  of  shareholder,  right  of,  to  vote 169 

>|;f  right  where  stock  is  held  by  three  executors  jointly 173 

-     when  stockholder  is  a  bankrupt .166,167 

trustee  for  individual  or  other  corporation 169 

stock  owned  by  the  corporation,  rule  as  to 169,  170 

pledgor  of  stock,  right  to ,  •     171 

:.f,  mortgagor  of ,_•    I'l 

.  ■     -      ?  ^  •  174,  402 

,*;us  proxies j-im,  t:u- 

shareholder  may  vote  by  proxy •     •    •    r     175 

voting  trusts,  illegal 1<3,  n.  4-174,  n. 

see  Shepaug  Voting  Trust  Cases,  60  Conn.  553 173,  n.  4 

courts  will  not  recognize  transfer  of  voting  power  to  trustees     .     .    174,  n. 

unless  made  in  perfect  good  faith •     •      178,  174,  n. 

injunction  to  restrain  officers  from. voting  on  proxies,  denied  .  17o,  «.  J 
of  municipal  corporation  upon  question  of  aid  to  railways,  how  must 

111  '  ...■■        oUu— oUW 

when  question  of  municipal  aid  inust  be  submitted  to      .     .    303,331-335 

■  rules  as  to  submission  of  question  to     . ^^^~ooo 

election  void  if  votes  are  secured  by  fraud 332 

See  Municipal  Subscriptions. 
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evidence  of  right  to  vote  at  corpora4«  meetings 402 

cast  for  person  ineligible  for  the  office,  rules  as  to 402,  411 

eligibility  of  person  for  office,  cannot  be  decided  by  inspectors  .     .    .    403 

VOTING  TRUSTS, 

are  illegal 173-174,  n. 

unless  made  in  most  scrupulbus  good  faith 173, 174,  n. 

W. 

WAIVER, 

of  defects  in  organization 122,  n.  4 

of  condition  precedent  as  to  payment  of  land  damages,  effect  of    .  914-918 
how -established 915-918 

WAREHOUSEMAN, 

carrier  becomes,  when 1908, 1909, 1916 

liability  of 1908, 1909 

only  liable  for  negligence 1916 

not  gratuitous  bailee 1916 

gQods  in  hands  of,  destroyed  by  fire 1917 

goods  in  hands  of,  destroyed  by  rats 1917 

goods  in  hands  of,  stolen 1917 

carrier  liable  only  as,  where  passenger  fails  to  call  for  trunk  within 
reasonable  time     ; 1812-1813 

WATCH, 

treated  as  baggage,  when 1799 

WATER.    See  Riparian  Rights. 

WHARF, 

land  cannot  be  taken  by  railway  company  for 881 

owner  of,  entitled  to  damage  for  cutting  off  access  to,  by  railway  .     .  1021 
owner  of,  entitled  to  damages,  when 1019,  n.,  1021 

WHEELS, 

of  car,  too  narrow  gauge  for  track,  rule 1245,  n.  6 

WHISTLE, 

duty  of,  to  blow,  at  highway  crossings,  when 1511,  1514 

effect  of  neglect  to  do  so 1514 

WINDOW, 

passenger  riding  with  arm  out  of 1273,  n. 

WOOD  LAND, 

not  covered  by  mortgage  of  railway,  when 1954 

WORDS  AND  PHRASES, 

"along" 1117 

"appurtenant" 1955 

"at  or  near" 1115 

"  awaiting  delivery  " 1936 

'■  beginning  from  and  running  to  " 1116 

"  improved  land  " • 535,  n. 

"  owner  "  or  "  proprietor  " 991 

"  owner's  risks  "  .     .     .     ._ ;.  1894 

"profits" ■' 197 

"  wages  of  employes  " 1992,  n. 


